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LD 1510 An Act Concerning Informed Consent of Minors’ Authority to Release
Health Care Information

Public Hearing Date: May 13, 2021

SUMMARY This bill amends the laws governing the confidentiality of health care
information to provide that if a health care facility or health care practitioner maintains a
minor's records electronically, then the records must be provided electronically to any
person who is authorized to access the minor's health care records.

TESTIMONY
Proponents

Senator Lisa Keim — oral and written

Alma, Elizabeth (Unity) - written

Anderson, Julie (Limington) — written
Andrews, Spring (Stockton Springs)

Ballard, Mia (Gorham) - written

Bartlett, Janet (Woodstock) - written
Bashinsky, Toni (Topsham) - written

Beal, Abigail (Cherryfield) — written

Beal, Hadassah (Cherryfield) — written

Beal, Jonathan (Cherryfield) — written

Beal, Lisa (Cherryfield) — written

Bodenski, Laura Knebel (Cape Elizabeth) - written
Bowie, Christopher (New Gloucester) - written
Breeden, Robert (Ellsworth) - written

Brenner, Susan (Ellsworth) - written

Burpee, Tessa (Brewer) - written

Chasse, Mark (Auburn) - written

Clark, Sherri (Raymond) - written

Clarke, Melanie (Portland) - written

Cowles, Pamela (Bridgton) - written
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Davis, Sherry (Bucksport) - written
Desrosiers, Clare (Linneus) - written
Dunn, Caleb (New Gloucester) - written
Dunning, Susan (Freeport) - written
Embers, Thia (Southwest Harbor) - written
Estes, Moriah (Old Orchard Beach) - written
Frechette, Patricia (Standish) - written
Frederick, Nancy (Owls Head) - written
Gombar, Laurie-Jean (old Orchard Beach) — written
Grant-Widen, Becky (Wilton)

Grindahl, Heidi (Jackman) — written
Hannan, Laura (Scarborough) - written
Henry, Melissa (Oxford) - written
Houghton, Penelope (Ellsworth) - written
Jean, Krystal (Topsham) - written

Jones, Beth (Dresden) - written

Kenney, Sarah (Orono) - written

LeMoine, Kathleen (Kittery) - written
LeVasseaur, Ingrid (Windham) - written
Libby, Dorene (New Gloucester) - written
Littlefield, Holly (Winterport) - written
Lozanov, Kiril (Belfast) - written
MacFawn, Virginia (Rangeley) - written
Martin, Steve (Amity) - written
MccCallion, Claire (Lisbon) - written
McClausland, Vanessa (Littleton) - written
McClellan, Michael (Christian Civic League of Maine) - written
McGovern, Abiegail (Madison) - written
McKay, Erin (Auburn) - written

Meehan, Susan (Sweden) — written
Michaud, Jennifer (Oakland) - written
Milite, Deborah (Freeport) - written
Moore, Aura (Machias) - written

Morrell, Penelope (Belgrade - written
Ossanna, Gwendolyn (Franklin) — written
Paris, Monique (Lewiston) - written

Prout, Darian (Fairfield) - written

Rarrick, Jennifer (Saco) — written
Reardon, Linda (Orrington) — written
Ripley, Eugene (Dover Foxcroft) - written
Rivard, Sara (Gorham) — written
Robinson, Andrea (Standish)

Robinson, Christopher (Hope) - written
Robinson Crystal (Hope) - written

Rosati, Robert (Livermore Falls) - written
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Sarbanis, Anne (Phippsburg) — oral and written
Saunders, Bradley (Hebron) - written

Scott, Kendall (Durham) - written

Shaver, Margaret (Lewiston) - written
Shervanick, Pamela (no location provided) - written
Spencer, Megan (Bucksport) — written

Stanley, Ellen (Hancock) — written

Stewart, Linda (Sweden) - written

Szendrei, Elaine (Gray)- written

Thompson, Sarah (Georgetown) — written
Truman, Michelle (Hallowell)

Truman, Pat (Hallowell) — written

Wallace, Shannon (Oakland) - written

Weeks, Dorinda (Newport) - written

White, Jennifer (Gray) — oral and written
Winslow, Katherine (South Thomaston) - written

o

Constituent was told by her child’s healthcare provider, when her daughter
reached the age of 12, that she would no longer have access to her daughter's
online medical records online. She lost easy and immediate access to her
daughter's medical records, including lab work, any diagnosis, concerning health
issues, billing, et cetera. Could only get mailed records, which causes a delay.
This is problematic for a number of reasons. Parents need access to their
children’s medical records so that they can work to get them the care they need.
Should results from a procedure come back abnormal, time is of the essence to
seek proper treatment, second opinions, or to seek routes of alternative care.

A healthcare provider has no right making proxy decisions about family dynamics
over. Maine Health’s policy, along with others in this

state, seriously oversteps their authority, taking on a role of authority which
supersedes that of their patien

Parents are responsible for their child’s wellbeing and need access to medical
records

Cannot see online medical records of disabled teen.

Parents are the ones who track child’s medical history

12 year old children are in 6th/7th grade, this age group is not able to handle the
responsibilities of managing medical records and making medical decisions, nor
should they be asked to

A child's capacity to think logically and problem solve is a capacity which
develops over a lengthy period of time and is not completed until the age of 25
Many health related decisions are complex and require higher level problem
solving and thinking skills.

Turning 12 does not make a child old enough to decide important matters
Medical records being sealed from parents after age 12 is an egregious violation
of parental rights.

Special needs parents face enough challenges without swimming through more
red tape
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= Keeping medical records from parents automatically makes one think, what are
they trying to hide from parent

= |f a physician or facility feels that child is able to make medical decisions, they
should apply that same logic to the idea that child is then capable of granting
access to their records.

= Perhaps the question for this committee is who created that law/rule that would
block such access to parents and how soon can it be reversed

= Each child is unique and each family dynamic is also individual. Taking away a
parent's ability to make decisions for their minor children would further remove
our rights, and hand them to the society at large

= Could not get access to 12 year old’s COVID test results

= Any government that excludes a parent from their child's medical records shows
ignorance in regards to children's and teens' developmental, cognitive, and risk
assessment abilities

= The teen years are probably the most important time for this information,
especially with the easy accessibility of drug use, sexually-transmitted diseases,
and other self-harming behavior that may not be readily disclosed to the parent.

= Bill does not infringe on minor’s right to access reproductive health

= | think this rule is unfair and does not represent the majority of families who are
functional and caring

= Had very hard time getting blood test results for daughter

Opponents

Harvey-McPherson, Lisa (Northern Light Health)
Nigrin, Daniel (MaineHealth) — oral and written
Morin, Dan (MMA)

= Bill is not about access to information generally but rather information through
electronic portals

= |tis not possible to separate out legally protected, confidential records from non
confidential records in order to place the, in an electronic portal. Physical records
can be redacted.

= Maine law defines when a minor can consent to treatment. By allowing the child
to consent to treatment, the law also requires the child to allow the parent or legal
guardian access to the treatment information

= To comply with the minor consent standards, we must build a firewall to separate
health information for which the minor has the right to consent and all other
health information for the minor. Our electronic health record technology isn’t
there yet, but we anticipate that the technology will be available in the next few
years. Until then policy for minors 14 to 17 years of age is to deny access for
both the minor and parent to electronic health information but provide access to
printed information so we can protect information that we must by law unless the
minor consents to allow access

= Bill is ahead of the capacity of technology

= State law already allows physicians to override the minor’s denial of consent for
parental or guardian access to critical health care issues. 22 M.R.S.A. 81505 (2))
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= LD 1510 could place a minor in an incredibly difficult position and potential
conflict at home. Giving a minor the choice to deny access to certain sensitive and
statutorily covered treatment contained in their medical records to a parent or
guardian places such a burden on their existing statutory privacy right, it
essentially eliminates the right in practical terms.

= Member physicians are in the best position to decide whether it is in the best
medical interests of the child to provide access to certain health care information

= Parents or guardians can currently get a printed copy of all allowable clinical
information under law within their child's chart, excluding the areas that are
legally restricted. However, it is possible to receive sensitive information based
on the decision of the physician, but not through portal access

= In some families, the consequences of allowing access to such sensitive
information could be dire.

= |f the switch to restricted access was not automatic based on age and instead by
choice, it could serve as a signal that a child has received care of a sensitive type
as health care issues for minors of a certain age can change quickly

= This bill is not about access to legal medical information; it is about convenient
access to minors’ medical information through recently adopted electronic portals.

= Electronic health records do not currently have the ability to separate out all
legally protected confidential components of the visit, including family planning
and behavioral health, from non-confidential ones.

= The legislation states that any authorization of a minor to share medical records
would result in release of the entire medical record electronically, including those
provisions that are legally protected because they are sensitive in nature. A minor
may perceive that they are giving their parent access to information related to
their orthopedic injury, where in fact they are also inadvertently providing their
parent with sensitive information such as they have started birth control, been
tested for a sexually transmitted infection, or that they struggle with drinking or
using illicit substances.

= The simple act of the teen not giving their consent, especially in the presence of a
parent, could be harmful to that relationship as well, causing tension and distrust
between them

= Confidentiality for an adolescent is a core part of a successful partnership between
the provider and the adolescent.

= When confidentiality of these discussions is afforded to the patient, data shows
that the teenager is more likely to share important health-related information or
seeks answers to questions about their health. More importantly, some
adolescents will only seek healthcare for such things as contraception or treatment
of sexually transmitted infections if they are afforded such confidentiality

= The medical record reflects the patient-provider discussion as well as the tests
and/or treatment provided during a patient’s visit. As with the visit itself, the
sensitive parts of the visit are intermixed into the rest of the documentation, and
thus not easily removed from a record.

= When providing records to parents, able to redact legally protected information or
remove it entirely before providing it to the parent. Today, current technology is
not able to separate these sensitive parts out within the narrative notes in our
electronic portals. This is a national problem that is recognized by EHR vendors.
Once technology catches up with the law and sensitive information can be
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protected as appropriate, ill provide parents with electronic access to the
nonconfidential portions of the record.

Information Only
e Landy, Todd (OCFS)

= OCFS is primarily concerned with the implications within child welfare where the
nature of a parent’s rights (including their access to information regarding their
child) may change multiple times throughout the life of a case

= This proposal may complicate the Department’s ability to properly direct an
individual’s access to medical information, particularly that of parents when a
court has determined a child is not safe in the parent’s care

= enacting this proposal could make the process of changing a parent’s level of
access to their child’s health care records more difficult, as staff may be asked to
present documentation to prove why an individual should or should not have
access to a minor’s electronic records

INFORMATION REQUESTED

e What is status of current law for access to electronic records for minors by parents
and for healthcare record confidentiality generally (full text of statutes with
highlighted sections is included at the end of this document)

o Please see the attached chart for a list of citations relevant to a minor’s ability
to consent to medical care.

o Title 22, section 1711 describes patient access to hospital medical records.

o Title 22, section 1711-A describes fees charged for records

o Title 22, section 1711-B describes patient access to records held by healthcare
practitioners.

o Title 22, Section 1711-C describes the confidentiality of healthcare
information

o Title 22, Section 1505 describes the confidentiality of healthcare records for
minors and allows for notification of a parent or guardian if in the judgment of
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the practitioner or provider, failure to inform the parent or guardian would seriously
jeopardize the health of the minor or would seriously limit the practitioner's or
provider's ability to provide treatment.

FISCAL IMPACT: The preliminary fiscal note indicates no fiscal impact.

81711. Patient access to hospital medical records

If a patient of an institution licensed as a hospital by the State, after discharge from such
institution, makes written request for copies of the patient's medical records, the copies
must, if available, be made available to the patient in accordance with the requirements of
45 Code of Federal Regulations, Section 164.524 (2019) or for a hospital not subject to
the requirements of 45 Code of Federal Regulations, Section 164.524 (2019) within a
reasonable time unless, in the opinion of the hospital, it would be detrimental to the
health of the patient to obtain the records. If the hospital is of the opinion that release of
the records to the patient would be detrimental to the health of the patient, the hospital
shall advise the patient that copies of the records will be made available to the patient's
authorized representative upon presentation of a proper authorization signed by the
patient. The hospital may exclude from the copies of medical records released any
information related to a clinical trial sponsored, authorized or regulated by the federal
Food and Drug Administration.

If an authorized representative for a patient requests, in writing, that a hospital provide
the authorized representative with a copy of the patient's medical records and presents a
proper authorization from the patient for the release of the information, copies must be
provided to the authorized representative in accordance with the requirements of 45 Code
of Federal Regulations, Section 164.524 (2019) or for a hospital not subject to the
requirements of 45 Code of Federal Regulations, Section 164.524 (2019) within a
reasonable time.

A written request or authorization for release of medical records under this section
satisfies the requirements of section 1711-C, subsection 3.

A patient or, if the patient is a minor who has not consented to health care treatment in
accordance with the laws of this State, the minor's parent, legal guardian or guardian ad
litem may submit to a hospital health care information that corrects or clarifies the
patient's treatment record, which must be retained with the medical record by the
hospital. If the hospital adds to the medical record a statement in response to the
submitted correction or clarification, the hospital shall provide a copy to the patient or, if
the patient is a minor who has not consented to health care treatment in accordance with
the laws of this State, the minor's parent, legal guardian or guardian ad litem.

Reasonable costs incurred by the hospital in making and providing paper copies of
medical records and additions to medical records may be assessed as charges to the
requesting person and the hospital may require payment prior to responding to the
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request. The charge for paper copies of records may not exceed $5 for the first page and
45¢ for each additional page, up to a maximum of $250 for the entire medical record.

If a medical record exists in a digital or electronic format, the hospital shall provide an
electronic copy of the medical record if an electronic copy is requested and it is
reasonably possible to provide it. The hospital may assess as charges reasonable actual
costs of staff time to create or copy the medical record and the costs of necessary supplies
and postage. Actual costs may not include a retrieval fee or the costs of new technology,
maintenance of the electronic record system, data access or storage infrastructure.
Charges assessed under this paragraph may not exceed $150.

Release of a patient's medical records to a person other than the patient or, if the patient is
a minor who has not consented to health care treatment in accordance with the laws of
this State, the minor's parent, legal guardian or guardian ad litem is governed by section
1711-C.

81711-A. Fees charged for records

Whenever a health care practitioner defined in section 1711-B furnishes in paper form
requested copies of a patient's treatment record or a medical report or an addition to a
treatment record or medical report to the patient or the patient's authorized representative,
the charge for the copies or the report may not exceed the reasonable costs incurred by
the health care practitioner in making and providing the copies or the report. The charge
for the copies or the report may not exceed $5 for the first page and 45¢ for each
additional page, up to a maximum of $250 for the entire treatment record or medical
report.

If a treatment record or medical report exists in a digital or electronic format, the health
care practitioner shall provide an electronic copy of the treatment record or medical
report if an electronic copy is requested and it is reasonably possible to provide it. The
health care practitioner may assess as charges reasonable actual costs of staff time to
create or copy the treatment record or medical report and the costs of necessary supplies
and postage. Actual costs may not include a retrieval fee or the costs of new technology,
maintenance of the electronic record system, data access or storage infrastructure.
Charges assessed under this paragraph may not exceed $150.

81711-B. Patient access to treatment records; health care practitioners

1. Definitions. As used in this section, unless the context otherwise indicates, the
following terms have the following meanings.

A. "Health care practitioner" has the same meaning as in section 1711-C, subsection
1, paragraph F.

B. "Treatment records™ means all records relating to a patient's diagnosis, treatment
and care, including x rays, performed by a health care practitioner.
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2. Access. Upon written authorization executed in accordance with section 1711-C,
subsection 3, a health care practitioner shall release copies of all treatment records of a
patient or a narrative containing all relevant information in the treatment records to the
patient. The health care practitioner may exclude from the copies of treatment records
released any personal notes that are not directly related to the patient's past or future
treatment and any information related to a clinical trial sponsored, authorized or regulated
by the federal Food and Drug Administration. The copies or narrative must be released to
the designated person in accordance with the requirements of 45 Code of Federal
Regulations, Section 164.524 (2019) or for a health care practitioner not subject to the
requirements of 45 Code of Federal Regulations, Section 164.524 (2019) within a
reasonable time.

If the practitioner believes that release of the records to the patient is detrimental to the
health of the patient, the practitioner shall advise the patient that copies of the treatment
records or a narrative containing all relevant information in the treatment records will be
made available to the patient's authorized representative upon presentation of a written
authorization signed by the patient. The copies or narrative must be released to the
authorized representative in accordance with the requirements of 45 Code of Federal
Regulations, Section 164.524 (2019) or for a health care practitioner not subject to the
requirements of 45 Code of Federal Regulations, Section 164.524 (2019) within a
reasonable time.

Except as provided in subsection 3, release of a patient's treatment records to a person
other than the patient is governed by section 1711-C.

3. Person receiving the records. Except as otherwise provided in this section, the
copies or narrative specified in subsection 2 must be released to:

A. The person who is the subject of the treatment record, if that person is 18 years of
age or older and mentally competent;

B. The parent, guardian ad litem or legal guardian of the person who is the subject of
the record if the person is a minor, or the legal guardian if the person who is the
subject of the record is mentally incompetent;

C. The designee of a durable health care power of attorney executed by the person
who is the subject of the record, at such time as the power of attorney is in effect; [

D. The agent, guardian or surrogate pursuant to the Uniform Health Care Decisions
Act; or

E. The lay caregiver designated pursuant to section 1711-G by the person who is the
subject of the record.

3-A. Corrections and clarifications of treatment records. A patient or, if the patient is
a minor who has not consented to health care treatment in accordance with the laws of
this State, the minor's parent, legal guardian or guardian ad litem may submit to a health
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care practitioner health care information that corrects or clarifies the patient's treatment
record, which must be retained with the treatment record by the health care practitioner.
If the health care practitioner adds to the treatment record a statement in response to the
submitted correction or clarification, the health care practitioner shall provide a copy to
the patient or, if the patient is a minor who has not consented to health care treatment in
accordance with the laws of this State, the minor's parent, legal guardian or guardian ad
litem.

4. Minors. This section does not affect the right of minors to have their treatment
records treated confidentially pursuant to the provisions of, chapter 260.

5. HIV test. Release of information regarding the HIV infection status of a patient is
governed by Title 5, section 19203-D.

6. Hospital records. Release of treatment records in a hospital is governed by the
provisions of section 1711.

7. Retention of records. This section does not alter the existing law or ethical
obligations of a health care practitioner with respect to retaining treatment records.

8. Violation. A person who willfully violates this section commits a civil violation
for which a forfeiture of not more than $25 may be adjudged. Each day that the treatment
records or narrative is not released after the reasonable time specified in subsection 2
constitutes a separate violation, up to a maximum forfeiture of $100.

81711-C. Confidentiality of health care information

1. Definitions. As used in this section, unless the context otherwise indicates, the
following terms have the following meanings.

A. "Authorized representative of an individual” or "authorized representative™ means
an individual's legal guardian; agent pursuant to Title 18-C, section 5-803; agent
pursuant to Title 18-C, Article 5, Part 9; or other authorized representative or, after
death, that person's personal representative or a person identified in subsection 3-B.
For a minor who has not consented to health care treatment in accordance with the
provisions of state law, "authorized representative™ means the minor's parent, legal
guardian or guardian ad litem.

A-1. "Authorization to disclose" means authorization to disclose health care
information in accordance with subsection 3, 3-A or 3-B.

B. "Disclosure™ means the release, transfer of or provision of access to health care
information in any manner obtained as a result of a professional health care
relationship between the individual and the health care practitioner or facility to a
person or entity other than the individual.
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C. "Health care" means preventative, diagnostic, therapeutic, rehabilitative,
maintenance or palliative care, services, treatment, procedures or counseling,
including appropriate assistance with disease or symptom management and
maintenance, that affects an individual's physical, mental or behavioral condition,
including individual cells or their components or genetic information, or the structure
or function of the human body or any part of the human body. Health care includes
prescribing, dispensing or furnishing to an individual drugs, biologicals, medical
devices or health care equipment and supplies; providing hospice services to an
individual; and the banking of blood, sperm, organs or any other tissue.

D. "Health care facility” or "facility” means a facility, institution or entity licensed
pursuant to this Title that offers health care to persons in this State, including a home
health care provider, hospice program and a pharmacy licensed pursuant to Title 32.
For the purposes of this section, "health care facility" does not include a state mental
health institute, the Elizabeth Levinson Center, the Aroostook Residential Center or
Freeport Towne Square.

E. "Health care information™ means information that directly identifies the individual
and that relates to an individual's physical, mental or behavioral condition, personal
or family medical history or medical treatment or the health care provided to that
individual. "Health care information" does not include information that protects the
anonymity of the individual by means of encryption or encoding of individual
identifiers or information pertaining to or derived from federally sponsored,
authorized or regulated research governed by 21 Code of Federal Regulations, Parts
50 and 56 and 45 Code of Federal Regulations, Part 46, to the extent that such
information is used in a manner that protects the identification of individuals. The
Board of Directors of the Maine Health Data Organization shall adopt rules to define
health care information that directly identifies an individual. Rules adopted pursuant
to this paragraph are routine technical rules as defined in Title 5, chapter 375,
subchapter I1-A.

"Health care information™ does not include information that is created or received by
a member of the clergy or other person using spiritual means alone for healing as
provided in Title 32, sections 2103 and 3270.

F. "Health care practitioner" means a person licensed by this State to provide or
otherwise lawfully providing health care or a partnership or corporation made up of
those persons or an officer, employee, agent or contractor of that person acting in the
course and scope of employment, agency or contract related to or supportive of the
provision of health care to individuals.

G. "Individual” means a natural person who is the subject of the health care
information under consideration and, in the context of disclosure of health care
information, includes the individual's authorized representative.

H. "Third party" or "3rd party" means a person other than the individual to whom the
health care information relates.

2. Confidentiality of health information; disclosure. An individual's health care
information is confidential and may not be disclosed other than to the individual by the
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health care practitioner or facility except as provided in subsection 3, 3-A, 3-B, 6 or 11.
Nothing in this section prohibits a health care practitioner or health care facility from
adhering to applicable ethical or professional standards provided that these standards do
not decrease the protection of confidentiality granted by this section.

3. Written authorization to disclose. A health care practitioner or facility may
disclose health care information pursuant to a written authorization signed by an
individual for the specific purpose stated in the authorization. A written authorization to
disclose health care information must be retained with the individual's health care
information. A written authorization to disclose is valid whether it is in an original,
facsimile or electronic form. A written authorization to disclose must contain the
following elements:

A. The name and signature of the individual and the date of signature. If the
authorization is in electronic form, a unique identifier of the individual and the date
the individual authenticated the electronic authorization must be stated in place of the
individual's signature and date of signature;

B. The types of persons authorized to disclose health care information and the nature
of the health care information to be disclosed;

C. The identity or description of the 3rd party to whom the information is to be
disclosed;

D. The specific purpose or purposes of the disclosure and whether any subsequent
disclosures may be made pursuant to the same authorization. An authorization to
disclose health care information related to substance use disorder treatment or care
subject to the requirements of 42 United States Code, Section 290dd-2 (Supplement
1998) is governed by the provisions of that law;

E. The duration of the authorization;

F. A statement that the individual may refuse authorization to disclose all or some
health care information but that refusal may result in improper diagnosis or treatment,
denial of coverage or a claim for health benefits or other insurance or other adverse
consequences;

G. A statement that the authorization may be revoked at any time by the individual by
executing a written revocation, subject to the right of any person who acted in
reliance on the authorization prior to receiving notice of revocation, instructions on
how to revoke an authorization and a statement that revocation may be the basis for
denial of health benefits or other insurance coverage or benefits; and

H. A statement that the individual is entitled to a copy of the authorization form. [

3-A. Oral authorization to disclose. When it is not practical to obtain written
authorization under subsection 3 from an individual or person acting pursuant to
subsection 3-B or when a person chooses to give oral authorization to disclose, a health
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care practitioner or facility may disclose health care information pursuant to oral
authorization. A health care practitioner or facility shall record with the individual's
health care information receipt of oral authorization to disclose, including the name of the
authorizing person, the date, the information and purposes for which disclosure is
authorized and the identity or description of the 3rd party to whom the information is to
be disclosed.

3-B. Authorization to disclose provided by a 3rd party. When an individual or an
authorized representative is unable to provide authorization to disclose under subsection
3 or 3-A, a health care practitioner or facility may disclose health care information
pursuant to authorization to disclose that meets the requirements of subsection 3 or 3-A
given by a 3rd party listed in this subsection. A health care practitioner or facility may
determine not to obtain authorization from a person listed in this subsection when the
practitioner or facility determines it would not be in the best interest of the individual to
do so. In making this decision, the health care practitioner or facility shall respect the
safety of the individual and shall consider any indicators, suspicion or substantiation of
abuse. Persons who may authorize disclosure under this subsection include:

A. The spouse of the individual,
B. A parent of the individual;
C. An adult who is a child, grandchild or sibling of the individual,

D. Anadult who is an aunt, uncle, niece or nephew of the individual, related by
blood or adoption;

E. An adult related to the individual, by blood or adoption, who is familiar with the
individual's personal values; and

E. An adult who has exhibited special concern for the individual and who is familiar
with the individual's personal values.

4. Duration of authorization to disclose. An authorization to disclose may not
extend longer than 30 months, except that the duration of an authorization for the
purposes of insurance coverage under Title 24, 24-A or 39-A is governed by the
provisions of Title 24, 24-A or 39-A, respectively.

5. Revocation of authorization to disclose. A person who may authorize disclosure
may revoke authorization to disclose at any time, subject to the rights of any person who
acted in reliance on the authorization prior to receiving notice of revocation. A written
revocation of authorization must be signed and dated. If the revocation is in electronic
form, a unique identifier of the individual and the date the individual authenticated the
electronic authorization must be stated in place of the individual's signature and date of
signature. A health care practitioner or facility shall record receipt of oral revocation of
authorization, including the name of the person revoking authorization and the date. A
revocation of authorization must be retained with the authorization and the individual's
health care information.
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6. Disclosure without authorization to disclose. A health care practitioner or
facility may disclose, or when required by law must disclose, health care information
without authorization to disclose under the circumstances stated in this subsection or as
provided in subsection 11. Disclosure may be made without authorization as follows:

A. To another health care practitioner or facility for diagnosis, treatment or care of
individuals or to complete the responsibilities of a health care practitioner or facility
that provided diagnosis, treatment or care of individuals, as provided in this
paragraph.

1) For a disclosure within the office, practice or organizational affiliate of the
health care practitioner or facility, no authorization is required.

2 For a disclosure outside of the office, practice or organizational affiliate of
the health care practitioner or facility, authorization is not required, except that in
nonemergency circumstances authorization is required for health care information
derived from mental health services provided by:

(a) A clinical nurse specialist licensed under the provisions of Title 32,
chapter 31,

(b) A psychologist licensed under the provisions of Title 32, chapter 56;
(c) A social worker licensed under the provisions of Title 32, chapter 83;
(d) A counseling professional licensed under the provisions of Title 32,
chapter 119; or

(e) A physician specializing in psychiatry licensed under the provisions of
Title 32, chapter 36 or 48.

This subparagraph does not prohibit the disclosure of health care information
between a licensed pharmacist and a health care practitioner or facility providing
mental health services for the purpose of dispensing medication to an individual.

This subparagraph does not prohibit the disclosure without authorization of health
care information covered under this section to a state-designated statewide health
information exchange that satisfies the requirement in subsection 18, paragraph C
of providing a general opt-out provision to an individual at all times and that
provides and maintains an individual protection mechanism by which an
individual may choose to opt in to allow the state-designated statewide health
information exchange to disclose that individual's health care information covered
under Title 34-B, section 1207.

This subparagraph does not prohibit the disclosure without authorization of health
care information covered under this paragraph to a health care practitioner or
health care facility, or to a payor or person engaged in payment for health care,
for purposes of care management or coordination of care. Disclosure of
psychotherapy notes is governed by 45 Code of Federal Regulations, Section
164.508(a)(2). A person who has made a disclosure under this subparagraph shall
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make a reasonable effort to notify the individual or the authorized representative
of the individual of the disclosure;

B. To an agent, employee, independent contractor or successor in interest of the
health care practitioner or facility including a state-designated statewide health
information exchange that makes health care information available electronically to
health care practitioners and facilities or to a member of a quality assurance,
utilization review or peer review team to the extent necessary to carry out the usual
and customary activities relating to the delivery of health care and for the
practitioner's or facility's lawful purposes in diagnosing, treating or caring for
individuals, including billing and collection, risk management, quality assurance,
utilization review and peer review. Disclosure for a purpose listed in this paragraph is
not a disclosure for the purpose of marketing or sales;

C. To a family or household member unless expressly prohibited by the individual or
a person acting pursuant to subsection 3-B;

D. To appropriate persons when a health care practitioner or facility that is providing
or has provided diagnosis, treatment or care to the individual in good faith believes
that disclosure is made to avert a serious threat to health or safety and meets the
conditions, as applicable, described in 45 Code of Federal Regulations, Section
164.512(j) (2012). A disclosure pursuant to this paragraph must protect the
confidentiality of the health care information consistent with sound professional
judgment;

E. To federal, state or local governmental entities in order to protect the public health
and welfare when reporting is required or authorized by law, to report a suspected
crime against the health care practitioner or facility or to report information that the
health care facility's officials or health care practitioner in good faith believes
constitutes evidence of criminal conduct that occurred on the premises of the health
care facility or health care practitioner;

E-1. To federal, state or local governmental entities if the health care practitioner or
facility that is providing diagnosis, treatment or care to an individual has determined
in the exercise of sound professional judgment that the following requirements, as
applicable, are satisfied:

(1) With regard to a disclosure for public health activities, for law enforcement
purposes or that pertains to victims of abuse, neglect or domestic violence, the
provisions of 45 Code of Federal Regulations, Section 164.512(b), (c) or (f)
(2012) must be met; and

(2) With regard to a disclosure that pertains to a victim of domestic violence or a
victim of sexual assault, the provisions of 45 Code of Federal Regulations,
Section 164.512(c)(1)(iii)(A) (2012) and Section 164.512(c)(1)(iii)(B) (2012)
must be met
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E-2. To federal, state or local governmental entities if the health care practitioner or
facility that is providing diagnosis, treatment or care to an individual has determined
in the exercise of sound professional judgment that the disclosure is required by
section 1727;

F. (Repealed)
F-1. As directed by order of a court or as authorized or required by statute;

F-2. To a governmental entity pursuant to a lawful subpoena requesting health care
information to which the governmental entity is entitled according to statute or rules
of court;

F-3. (TEXT EFFECTIVE ON CONTINGENCY: See PL 2013, C. 528, 812) To the
Maine Health Data Organization as required by and for use in accordance with
chapter 1683. Health care information, including protected health information, as
defined in 45 Code of Federal Regulations, Section 160.103 (2013), submitted to the
Maine Health Data Organization must be protected by means of encryption;

G. To a person when necessary to conduct scientific research approved by an
institutional review board or by the board of a nonprofit health research organization
or when necessary for a clinical trial sponsored, authorized or regulated by the federal
Food and Drug Administration. A person conducting research or a clinical trial may
not identify any individual patient in any report arising from the research or clinical
trial. For the purposes of this paragraph, "institutional review board" means any
board, committee or other group formally designated by a health care facility and
authorized under federal law to review, approve or conduct periodic review of
research programs. Health care information disclosed pursuant to this paragraph that
identifies an individual must be returned to the health care practitioner or facility
from which it was obtained or must be destroyed when it is no longer required for the
research or clinical trial. Disclosure for a purpose listed in this paragraph is not a
disclosure for the purpose of marketing or sales;

H. To a person engaged in the assessment, evaluation or investigation of the provision
of or payment for health care or the practices of a health care practitioner or facility or
to an agent, employee or contractor of such a person, pursuant to statutory or
professional standards or requirements. Disclosure for a purpose listed in this
paragraph is not a disclosure for the purpose of marketing or sales; [

I. To a person engaged in the regulation, accreditation, licensure or certification of a
health care practitioner or facility or to an agent, employee or contractor of such a
person, pursuant to standards or requirements for regulation, accreditation, licensure
or certification;

J. To a person engaged in the review of the provision of health care by a health care

practitioner or facility or payment for such health care under Title 24, 24-A or 39-A
or under a public program for the payment of health care or professional liability
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insurance for a health care practitioner or facility or to an agent, employee or
contractor of such a person;

K. To attorneys for the health care practitioner or facility that is disclosing the health
care information or to a person as required in the context of legal proceedings or in
disclosure to a court or governmental entity, as determined by the practitioner or
facility to be required for the practitioner's or facility's own legal representation;

L. To a person outside the office of the health care practitioner or facility engaged in
payment activities, including but not limited to submission to payors for the purposes
of billing, payment, claims management, medical data processing, determination of
coverage or adjudication of health benefit or subrogation claims, review of health
care services with respect to coverage or justification of charges or other
administrative services. Payment activities also include but are not limited to:

(1) Activities necessary to determine responsibility for coverage;

(2) Activities undertaken to obtain payment for health care provided to an
individual; and

(3) Quality assessment and utilization review activities, including precertification
and preauthorization of services and operations or services audits relating to
diagnosis, treatment or care rendered to individuals by the health care practitioner
or facility and covered by a health plan or other payor;

M. To schools, educational institutions, youth camps licensed under section 2495,
correctional facilities, health care practitioners and facilities, providers of emergency
services or a branch of federal or state military forces, information regarding
immunization of an individual; [

N. To a person when disclosure is needed to set or confirm the date and time of an
appointment or test or to make arrangements for the individual to receive those
services;

O. To a person when disclosure is needed to obtain or convey information about
prescription medication or supplies or to provide medication or supplies under a
prescription;

P. To a person representing emergency services, health care and relief agencies,
corrections facilities or a branch of federal or state military forces, of brief
confirmation of general health status;

Q. To a member of the clergy, of information about the presence of an individual in a
health care facility, including the person's room number, place of residence and
religious affiliation unless expressly prohibited by the individual or a person acting
pursuant to subsection 3-B;
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R. To a member of the media who asks a health care facility about an individual by
name, of brief confirmation of general health status unless expressly prohibited by the
individual or a person acting pursuant to subsection 3-B;

S. To a member of the public who asks a health care facility about an individual by
name, of the room number of the individual and brief confirmation of general health
status unless expressly prohibited by the individual or a person acting pursuant to
subsection 3-B; [

T. To a lay caregiver designated by an individual pursuant to section 1711-G; and [

U. To a panel coordinator of the maternal, fetal and infant mortality review panel
pursuant to section 261, subsection 4, paragraph B-1 for the purposes of reviewing
health care information of a deceased person and a mother of a child who died within
one year of birth, including fetal deaths after 28 weeks of gestation. For purposes of
this paragraph, "panel coordinator" has the same meaning as in section 261,
subsection 1, paragraph E and "deceased person™ has the same meaning as in section
261, subsection 1, paragraph B.

7. Confidentiality policies. A health care practitioner, facility or state-designated
statewide health information exchange shall develop and implement policies, standards
and procedures to protect the confidentiality, security and integrity of health care
information to ensure that information is not negligently, inappropriately or unlawfully
disclosed. The policies of health care facilities must provide that an individual being
admitted for inpatient care be given notice of the right of the individual to control the
disclosure of health care information. The policies must provide that routine admission
forms include clear written notice of the individual's ability to direct that that individual's
name be removed from the directory listing of persons cared for at the facility and notice
that removal may result in the inability of the facility to direct visitors and telephone calls
to the individual.

8. Prohibited disclosure. A health care practitioner, facility or state-designated
statewide health information exchange may not disclose health care information for the
purpose of marketing or sales without written or oral authorization for the disclosure.

9. Disclosures of corrections or clarifications to health care information. A
health care practitioner or facility shall provide to a 3rd party a copy of an addition
submitted by an individual to the individual's health care information if:

A. The health care practitioner or facility provided a copy of the original health care
record to the 3rd party on or after February 1, 2000;

B. The correction or clarification was submitted by the individual pursuant to section
1711 or 1711-B and relates to diagnosis, treatment or care;

C. The individual requests that a copy be sent to the 3rd party and provides an
authorization that meets the requirements of subsection 3, 3-A or 3-B; and
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D. If requested by the health care practitioner or facility, the individual pays to the
health care practitioner or facility all reasonable costs requested by that practitioner or
facility

10. Requirements for disclosures. Except as otherwise provided by law,
disclosures of health care information pursuant to this section are subject to the
professional judgment of the health care practitioner and to the following requirements.

A. A health care practitioner or facility that discloses health care information pursuant
to subsection 3, 3-A or 3-B may not disclose information in excess of the information
requested in the authorization.

B. A health care practitioner or facility that discloses health care information pursuant
to subsections 3, 3-A, 3-B or 6 may not disclose information in excess of the
information reasonably required for the purpose for which it is disclosed.

C. If a health care practitioner or facility believes that release of health care
information to the individual would be detrimental to the health of the individual, the
health care practitioner or facility shall advise the individual and make copies of the
records available to the individual's authorized representative upon receipt of a
written authorization. [

D. If a health care practitioner or facility discloses partial or incomplete health care
information, as compared to the request or directive to disclose under subsection 3, 3-
A, 3-B or 6, the disclosure must expressly indicate that the information disclosed is
partial or incomplete.

11. Health care information subject to other laws, rules and regulations. Health
care information that is subject to the provisions of 42 United States Code, Section
290dd-2 (Supplement 1998); chapters 710-B and 711; Title 5, section 200-E; Title 5,
chapter 501; Title 24 or 24-A; Title 34-B, section 1207; Title 39-A; or other provisions of
state or federal law, rule or regulation is governed solely by those provisions.

[

12. Minors. If aminor has consented to health care in accordance with the laws of
this State, authorization to disclose health care information pursuant to this section must
be given by the minor unless otherwise provided by law.

13. Enforcement. This section may be enforced within 2 years of the date a
disclosure in violation of this section was or should reasonably have been discovered.

A. When the Attorney General has reason to believe that a person has intentionally
violated a provision of this section, the Attorney General may bring an action to
enjoin unlawful disclosure of health care information. [

B. An individual who is aggrieved by conduct in violation of this section may bring a
civil action against a person who has intentionally unlawfully disclosed health care

information in the Superior Court in the county in which the individual resides or the
disclosure occurred. The action may seek to enjoin unlawful disclosure and may seek
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costs and a forfeiture or penalty under paragraph C. An applicant for injunctive relief
under this paragraph may not be required to give security as a condition of the
issuance of the injunction.

C. A person who intentionally violates this section is subject to a civil penalty not to
exceed $5,000, payable to the State, plus costs. If a court finds that intentional
violations of this section have occurred after due notice of the violating conduct with
sufficient frequency to constitute a general business practice, the person is subject to a
civil penalty not to exceed $10,000 for health care practitioners and $50,000 for
health care facilities, payable to the State. A civil penalty under this subsection is
recoverable in a civil action.

D. Nothing in this section may be construed to prohibit a person aggrieved by
conduct in violation of this section from pursuing all available common law remedies,
including but not limited to an action based on negligence.

14. Waiver prohibited. Any agreement to waive the provisions of this section is
against public policy and void.

15. Immunity. A cause of action in the nature of defamation, invasion of privacy or
negligence does not arise against any person for disclosing health care information in
accordance with this section. This section provides no immunity for disclosing
information with malice or willful intent to injure any person.

16. Application. This section applies to all requests, directives and authorizations to
disclose health care information executed on or after February 1, 2000. An authorization
to disclose health care information executed prior to February 1, 2000 that does not meet
the standards of this section is deemed to comply with the requirements of this section
until the next health care encounter between the individual and the health care
practitioner or facility.

17. Repeal.

18. Participation in a state-designated statewide health information
exchange. The following provisions apply to participation in a state-designated
statewide health information exchange.

A. A health care practitioner may not deny a patient health care treatment and a health
insurer may not deny a patient a health insurance benefit based solely on the
provider's or patient's decision not to participate in a state-designated statewide health
information exchange. Except when otherwise required by federal law, a payor of
health care benefits may not require participation in a state-designated statewide
health information exchange as a condition of participating in the payor's provider
network.

B. Recovery for professional negligence is not allowed against any health care
practitioner or health care facility on the grounds of a health care practitioner's or a
health care facility's nonparticipation in a state-designated statewide health
information exchange arising out of or in connection with the provision of or failure
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to provide health care services. In any civil action for professional negligence or in
any proceeding related to such a civil action or in any arbitration, proof of a health
care practitioner's, a health care facility's or a patient's participation or
nonparticipation in a state-designated statewide health information exchange is
inadmissible as evidence of liability or nonliability arising out of or in connection
with the provision of or failure to provide health care services. This paragraph does
not prohibit recovery or the admission of evidence of reliance on information in a
state-designated statewide electronic health information exchange when there was
participation by both the patient and the patient's health care practitioner.

C. A state-designated statewide health information exchange to which health care
information is disclosed under this section shall provide an individual protection
mechanism by which an individual may opt out from participation to prohibit the
state-designated statewide health information exchange from disclosing the
individual's health care information to a health care practitioner or health care
facility. [

D. At point of initial contact, a health care practitioner, health care facility or other
entity participating in a state-designated statewide health information exchange shall
provide to each patient, on a separate form, at minimum:

(1) Information about the state-designated statewide health information exchange,
including a description of benefits and risks of participation in the state-
designated statewide health information exchange;

(2) A description of how and where to obtain more information about or contact
the state-designated statewide health information exchange;

(3) An opportunity for the patient to decline participation in the state-designated
statewide health information exchange; and

(4) A declaration that a health care practitioner, health care facility or other entity
may not deny a patient health care treatment based solely on the provider's or
patient's decision not to participate in a state-designated statewide health
information exchange.
The state-designated statewide health information exchange shall develop the
form for use under this paragraph, with input from consumers and providers. The
form must be approved by the office of the state coordinator for health
information technology within the Governor's office of health policy and
finance.
E. A health care practitioner, health care facility or other entity participating in a
state-designated statewide health information exchange shall communicate to the
exchange the decision of each patient who has declined participation and shall do so
within a reasonable time frame, but not more than 2 business days following the
receipt of a signed form, as described in paragraph D, from the patient, or shall
establish a mechanism by which the patient may decline participation in the state-
designated statewide health information exchange at no cost to the patient.
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F. A state-designated statewide health information exchange shall process the request
of a patient who has decided not to participate in the state-designated statewide health
information exchange within 2 business days of receiving the patient's decision to
decline, unless additional time is needed to verify the identity of the patient. A signed
authorization from the patient is required before a patient is newly entered or
reentered into the system if the patient chooses to begin participation at a later date.

Except as otherwise required by applicable law, regulation or rule or state or federal
contract, or when the state-designated statewide health information exchange is acting
as the agent of a health care practitioner, health care facility or other entity, the state-
designated statewide health information exchange shall remove health information of
individuals who have declined participation in the exchange. In no event may health
information retained in the state-designated statewide health information exchange as
set forth in this paragraph be made available to health care practitioners, health care
facilities or other entities except as otherwise required by applicable law, regulation
or rule or state or federal contract, or when the health care practitioner, health care
facility or other entity is the originator of the information.

G. A state-designated statewide health information exchange shall establish a secure
website accessible to patients. This website must:

(1) Permit a patient to request a report of who has accessed that patient's records
and when the access occurred. This report must be delivered to the patient within
2 business days upon verification of the patient's identity by the state-designated
statewide health information exchange;

(2) Provide a mechanism for a patient to decline participation in the state-
designated statewide health information exchange; and

(3) Provide a mechanism for the patient to consent to participation in the state-
designated statewide health information exchange if the patient had previously
declined participation.

H. A state-designated statewide health information exchange shall establish for
patients an alternate procedure to that provided for in paragraph F that does not
require Internet access. A health care practitioner, health care facility or other entity
participating in the state-designated statewide health information exchange shall
provide information about this alternate procedure to all patients. The information
must be included on the form identified in paragraph D. [

I. A state-designated statewide health information exchange shall maintain records
regarding all disclosures of health care information by and through the state-
designated statewide health information exchange, including the requesting party and
the dates and times of the requests and disclosures.

J. A state-designated statewide health information exchange may not charge a patient
or an authorized representative of a patient any fee for access or communication as
provided in this subsection.
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K. Notwithstanding any provision of this subsection to the contrary, a health care
practitioner, health care facility or other entity shall provide the form and
communication required by paragraphs D and F to all existing patients following the
effective date of this subsection.

L. A state-designated statewide health information exchange shall meet or exceed all
applicable federal laws and regulations pertaining to privacy, security and breach
notification regarding personally identifiable protected health information, as defined
in 45 Code of Federal Regulations, Part 160. If a breach occurs, the state-designated
statewide health information exchange shall arrange with its participants for
notification of each individual whose protected health information has been, or is
reasonably believed by the exchange to have been, breached. For purposes of this
paragraph, "breach™ has the same meaning as in 45 Code of Federal Regulations, Part
164, as amended.

M. The state-designated statewide health information exchange shall develop a
quality management plan, including auditing mechanisms, in consultation with the
office of the state coordinator for health information technology within the
department, who shall review the plan and results.

20. Exemption from freedom of access laws. Except as provided in this section,
the names and other identifying information of individuals in a state-designated statewide
health information exchange are confidential and are exempt from the provisions of Title
1, chapter 13.
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