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RE: Public Hearing on LD710 PART F

Good day members of the Committee on Criminal Justice and Public Safety.

Thank you for this opportunity to present testimony on the proposed legislation affecting Maine’s Criminal Code
before you today. | am offering this testimony individually as the District Attorney for Aroostook County and not on
behalf of any other organization or other prosecutorial district.

I write in opposition of LD710 PART F as it is currently written, yet in support of the general proposition behind
this part of the Bill.

As written, the Bill seeks to clarify the required mental state for conviction of these sex offenses. The Bill
establishes “knowingly” as the necessary mental state of a defendant, presumably in accordance with State v. Asaad,
2020 ME 11. Asaad, however, does not mandate that the Legislature adopt a knowing mental state; rather the Law
Court in Asaad made the finding that the defendant acted with a knowing mental state and upheld the conviction
without deciding whether a “reckless” state of mind would also be a sufficient mental state for conviction. Instead,
they left that as a question to be answered by the Legislature.

I urge this Committee to answer the Law Court’s questions and to set the mental state for these offenses as a
“reckless” state of mind rather than a “knowing” one.

As a practical matter, many of the cases that trigger these statutes involve the voluntary consumption of alcohol,
marijuana, prescription, and recreational drugs — not just by the victim, but also by the offender. If the Legislature
adopts a “knowing” mental state, then the prosecution and the defense of a fair majority of these cases will not focus
on whether a victim acquiesced to the sexual touching, conduct, or act, but will focus on the defendant’s sobriety and
whether the offender could have acted knowingly — even if their intoxication was voluntary. The “I was too wasted
to know that he / she didn’t want to have sex with me, so | did, anyway — sorry, ” defense is a huge step backwards in
Maine’s efforts to reduce sexual violence and should be rejected by this Committee.



Setting the mental state as a “reckless” state of mind, however, alleviates this backwards public policy by making the
relative intoxication of the offender legally irrelevant — just like every other Class C and Class D Assault crime in
Maine.

Pursuant to Title 17-A, section 37, paragraph 2, provides: “[w]hen recklessness establishes an element of the offense,
if a person, due to self-induced intoxication, is unaware of a risk of which the other person would have been aware
had the person not been intoxicated, such unawareness is immaterial.” A “knowing” mental state, however, allows
intoxication to be a legal defense to the offense.

Maine has been strong and consistent in protecting victims of sexual abuse and assault while holding offenders
responsible for their conduct, but LD710 Part F moves Maine away from that previous ideal. Maine should not
protect offenders from drunkenly groping, molesting, and violating victims who do not consent to those acts. Maine
should continue its proud protections of our most vulnerable persons and require a “reckless” state of mind for these
offenses.

Thank you for your time and your consideration. If you would like me to answer gquestions at the work session for
this Bill, just let me know and | will endeavor to appear before you and answer your questions.

Be Well and Stay Safe,
et C

Todd R. Collins
District Attorney, Aroostook County



