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Good afternoon, Senator Bailey, Representative Mathieson, and fellow members of the Joint
Standing Committee on Health Coverage, Insurance, and Financial Services:

I am State Representative Bob Foley, and I represent the citizens of District 145, which is
most of the Town of Wells. I am here today to introduce a bill that was carried over from last
session, L.D. 1890, “An Act to Facilitate the Development of Ambulatory Surgical Facilities by
Exempting Certain Facilities from the Requirement to Obtain a Certificate of Need.” 1 have
submitted an amendment that replaces the original bill and title, setting a new monetary limit
that triggers a certificate of need (CON) review rather than a complete exemption.

The CON law was updated in 2012 and set new dollar limits on certain types of medical
facilities requiring a CON review. One such category was for new healthcare facilities, which
include ambulatory surgical facilities, among other similar, stand-alone treatment facilities.

The established limit was set at $3 million. Unlike the other categories, new healthcare
facilities were not indexed to annual adjustments based on medical inflation. As a result,
despite the increased costs of construction, medical equipment, and related materials, the
$3 million limit still exists today. My amended proposal establishes a new limit set at $5 million
and indexes it going forward, like all other categories within the CON statute.

Why $5 million? I have included a chart of how I calculated the $5 million limit. Based on the
starting limit of $3 million and calculating the compound medical cost inflation index from 2012
to 2025, which averaged 3.9%. Using 4% for the 13 years came to $4.99 million.

Why is this important? Ambulatory surgical centers provide out-patient medical services at a
considerable savings compared to hospital surgical settings. One of the drivers of today’s
insurance premium increases is the rising costs of medical treatment.

I have attached for your review a white paper written by Dr. Brien Walton, an economic
development strategist and a distinguished professor of business and innovation at Husson
University. His research concludes that encouraging the development of ambulatory surgical
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centers throughout the country has led to significant savings in the healthcare field, increased
timely access to medical procedures, and expanded access to rural, underserved communities.

My own research, using Maine Health Data Organization (MHDO) figures, suggests similar
economic findings expressed in Dr. Walton’s research.

I reviewed three outpatient surgeries. The findings were as follows.

¢ Arthroscopy of knee - Maine average costs $20,692, with a high of $36,304 in a hospital
surgical center to a low of $8,611 at an ambulatory surgical center (ASC) -- a 58%
savings.

¢ Knee replacement - Maine average $49,676, with a high of $66,694 in a hospital surgical
center to a low of $28,230 at an ASC -- a 43% savings.

e Hip replacement - Maine average $50,865, with a high of $64,035 at a hospital surgical
center to a low of $32,671 at an ASC -- a 36% savings.

Dr. Walton found that by increasing the limit under the CON statute to reflect today’s costs
will encourage competition and expand rural access without sacrificing quality of care. In his
report, Dr. Walton notes that New Hampshire recently dropped the certificate of need process
and saw several new ASC facilities developed in many rural parts of the state, especially in
Grafton County. Vermont also changed its CON laws regarding ASCs and raised the limit to
$10 million.

In a March 8, 2024 report from the American Academy of Orthopedic Surgeons, it was found
that there is, on average, a 21% savings between procedures performed at an ASC versus in a
hospital surgical facility. If we are to address the costs of health insurance premiums, we must
start to drive down the higher costs of medical care where possible. Ambulatory surgical centers
are but one answer.

Also in this category are independent radiology centers, kidney disease treatment centers,
rehabilitation facilities, cardiac catheterization centers, and independent cancer treatment
centers. I have told you my own story when I needed an MRI of my shoulder, which my
insurance company denied. When I inquired of the hospital what the cost would be if I paid it,
they quoted $2,100. I then contacted an independent radiology center to inquire about what my
cost would be if I were to pay. My cost was $245! My proposed amendment will assist in the
development of all these facilities throughout Maine.

You will find in the final report from the Commaission to Evaluate the Scope of Regulatory
Review and Oversight over Health Care Transactions That Impact the Delivery of Health Care
Services in the State a recommendation that this category under the CON law be raised and
then indexed in the future, as all other categories are, thus my amended version of the original
bill.

Thank you for your consideration. I am happy to answer any questions you may have, and I
hope that you will agree that facilitating the expansion of ambulatory surgical centers in Maine
will benefit the consumers of healthcare services that these facilities can provide, as well as
help draw down some of the costs of healthcare.
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Abstract
This white paper @zgplg;‘e,s the,potential economic, aceess; and péﬁé’y’é ifﬁpﬁ(:‘aﬁibn‘éaof gxempting
Anibulatory Surgery Centers:(ABCY) fidh Maire’s CON program, By. compating data fom:
multiple states, this:study assesies fiow: expunding ASTs impaefs cost efficiency; rural acoess;
and workforce oufcomes. Fihanéieii’tméd'effﬁg; sing various data’sdurces indicates that modest,
shiffs of outpatient precedures to ASCs could gerieraté sigitificatit systeiitwidesavings without
sacrificing quality or acegss, This. paper stays neuiral, providing evidence-Based itisights for
policymakers, healihears leaders, and communtty stakeholders ag they consider possible

reghilatory reforis.
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Executive Sinimary
Ax Maing considers exempting ASCs from the state's CON; progtain, the data suggests
'ﬁoté*tiﬁi'éi Gutcbinies, Those states that have dlready engoted sirnilar reforms havesseen cost trends
‘in outpatienit procédures, clianges i accéss pattetns.to sufgital setvites in underserved tegions;,
and no decline fn- care quality.

Maine, however, has'a unique healthicare landscape—oite thit is botf riaral diad

L.

econartiteally diverse: Recent financial modeling suggeststhat even a modest shift of olipatieit
‘procedines 5 ASCE could result in annval’savingsof tens of millions of dollars. These savings
até not abstiadt; tﬁé}_{fare‘ireﬂéct_e.d in Medicaid budgets; private insurer costs; and: patient out-of:
pocket expenses.. Sitnilarly, eatly: gviderios fioni peerstates suggests thiat post efficiensies can be
achieved withouticompromising:safefy or outcomies..

~’I"'I’1‘is5_papgn=fah1\,sffq Slarify what such & shift could mean for the state’s héalthcars systein,
econotny, and polivy landscape: It also outlinies potential guardrails,risks, and implementation
‘sSenarios. Rt boatds, legislatots, and funders considering this issue, this papet almgto provide a
Tigorous yét ieadable dnalysis thatcan hiforn praotical riext stepss

Tiy this reporf, I provide:a closer. examination of ealy findirigs on the potesitial Buteomies
‘of exemptlig ASCs from:Maines GON program;.Bvidence from peet-feviewed studies, federa]
veportsi and state-Igvel policy teviews indicates that ASCy offer significant costefficiencies:
without soiipromising:quality or aceess.

Tt §5 allso inportant to:nicte fhat states that have repealed or reformed ASC-yelated CON'
Jaws show potential outéoiies I sérvice deliveiy aid sffardability, Foitexaiple; some:studies

show that GON law repeals increase ASCs per capita by, mofe. thati 44% stateide-and morg:than
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92% in. rural ateas (Siratmann, Bjoerkheim & Koopman, 2024). These trerids dre often-¢oupled
‘with'a deeline: _iﬁ. 1;;er’~p;'9ce;_d__nrq vosts for both public-and:private payers.

Maine’s CON faw, dlthotgh historically inteiidéd to prevent ovetufilization and tontain
costs,:may now serve as a.structifal Barier to outpatient expansion, particulaily i medically
underserved places that often get overlooked: By explofing modeled dutcories drid comparative
refoim experiences; this report-aims fo: illuminate the-potential system-wide effects.of ASC
gxemmiption in the state of Maine,

Thiesé fiiiditigs ate not offered in advotacy of any patictilar coujse of aetion but instead

represent a-data-deiven synthesis of measuiablé duteoriss uiider alterative tegulatoy

.....

environments, The goal is to:equiip legislators, executive agencies, and healtheaie adpainistratens
with a neitral framewaork to.consider poliby reform. While the data iljustrafe tangible

opportuiiities for ef'ﬁ?"i'enqy and access improyements; the broader interpretation lies:in-Maine’s

abilityto-calibrate téforin without destabilizing existing healticare infrastiueture, The purpuse of

this analysis is notto piescribe & specific legislative sutcome but to; clarify the soorioimic-and.

operational realities that accompany structural change. Effective: policy evolution—pasticularly

within healtheare regulation—depends less on idedlogy and more en adaptability. In this context,

Maitie’s CON framework can be-viewed as an evolving instrumient of stewardship, where
trangpirericy, local deconitability, anid eagured experiinentation represent.the most sustaingble
path forwaid.

The remainder:of this report expands upon the leghlundeipinfings, éconotitic modeling,
‘comparative benchmarks, and public health implications of ASC exemption as a discrete policy

mechanism.

o oot e G
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CON progranis orlginated fiomi the National Health Planhing and Resourees
Development Act (NHPRDIA) of 1974, aitned at curbing:tinhietéssary. capital expenditures by
healtheare providers, The assumption at the time, wis thiat staté ovetsiglit.would ledd fo iore
efficient allocation of healtheare resources, Nationally,; CON laws were sstablished iride the
1974 Natiorial Health.Planriing aiid Resources Development Act and lafer repealed at the federal
level in 11986, aftei Congress deferiingd the laws liad not cantrdlled costs and were
insufficiently responsive fo cormunity needs (Mitchell & Cavanaugh, 2025). In fact; Méine was:
one of the tarly adopters.of a.comprehensive CON progiain and las retdined a broad teguldtory
scope.éven after the federal repeal of the NHPRDA in. 1986.

‘UnderMaine Taw (Title 22, Chapter 103-A): new ot expanded ASCs:must demonstrate
néed through 8 formal applicaticii process. This statitory framework has renmained-essentially
unchanged since.the: 19905, despite significant shifts fii healthoare delivery models toward:
outpatient and minimally invasive procedures. The @ei'sfSteliéé 6f ASG-related CON
requivements has prompied debates ‘about whether these laws setve moder healtheace needs-or
prifarily protect incymbent providers:

Judicial interpretations of CON laws in Maine Have emphiasized procedural transparency

but have defeired mainly to agendy diséretion vegaiding what sonstitutes ged? Unlike zoning
Y- 10 agerc] galang

appeals, CON deterniinations often lack clear quantiative Hifesltolds, leaving, providers uiigertain

aboyt the standards they must meet. Th is-ambiguity fias beeh cited ds 4 deteifent - ASC
iivestment; partioufarfy in tural of underserved communities (Mitchell & Cavanaugh,2025).
Recent legislative sessions have introduced bills to revise of repeal elements of the CON'

fraiework, but ronie have passed: into: lawras of the time of this writing: The policy inertia

®
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appeats tied to institufional 1obbying, inter-facility’ Gonipetition, arid uncettainty about figeal
impacts. This report doesnot endorse a particular legal course: but-instead stirfices ’thé‘pbfsjitié}f
benefits and drawbagks of eXeripting ASCs from the current framework,

Maine's regulatoty landscape fefléets decides of intremental ieform shaped by a balapee
bietween public welfare and institutional piéseivation, Historieally, CON policy servied ds a
coiniterbalance fo unchecked capital expansion during periods of fiedizal inflatiof. Yet, its
';pjélfﬁiﬁ&!,ﬁ?}é today: raises & nuanced question about institutional inerti a—-whe-tl’xéf‘,fé:ggféﬁb&‘
sontinues out of fiecessity ot habit, The undetlying statute, while ragted in sound public interest;
mustbe periodically re-exailried 6 efigure its piiginal iritent still aligtis with the modern
Hiealthcate environment. By evaluafing the administrative iéchianios vather than the pofitical
symbolism of regulation, Maine can preserve oversight while evolving foward data-driven,
'c‘)qtcdm“efbas;:d;goy‘emance‘;,;As‘ Maine:grapples with rising healthcare costs and -uri,eivéﬁjﬁé.o}'gfé‘?s
ability-to-dctijally get the gate tiey.need, revisiting the structure and Application.of CON Jaws
.may offer a path to rebalaricing regiildtory ével:s_ig’lltfwiﬂi' innovation dnd ‘cost reduetion. Any
statutory revision would requite ca‘i?efalsaligﬁment!\zi?ithfbo,t‘h;fédera"lﬁ Medicald rules and state
health planning goals:

Comparative State Evidercé:

New Hampshire repealed ifs ASC-telated CON requirementsiin 2016 (NCSL, 2025;
Mitchell, 2022). Followitig teped], réseareh, finds gt states eliminating ASC-CON regujrements
experience sizable-growtl iii ASC capitity—on tlie oderof ~44-47% statewide and 92-112%
‘ini rural aveas (Stratmann, 2024). Consistent with fhese fegional patteihs, New Hampshiie's
outpatient surgioal capacity expanded following the 2016 repeal-of ASC-CON i'eqx‘lti'tﬁméiitéﬁ. For-

example, Darttmouth-Hitehitock Medical Center constructed a 40,000-square-foot oufpatient

Q)
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surgery centet in Lebanon, located in Grafton County, which provides samesday surgical
services and reflgcts the-post-reform g'r,o'Wth;in' ASC infrastructute (PC Construction, n.d;). ASCs
nationafly treatilatge numbers of publicly insiired patiehits;. i 2023-,rapp't‘OXim'ﬁtelyS;i} millioti
Medicare FFS berneficiaries received ASC cate, indicating that th payer mix is not fifsiited to the
conimercially insured (MedPAG, 2025): Approximately 40% of the U.S. populdtion how Jives in
states with rio or-fifnimal GON requiveinents, creating practical comparators for Maine,
and CON c0pe: varies widely across states—from broad regylation in West Virginia to-
compatatively minimal ovéisight in states like Itidiana dnd Ohio '(:Mi',tchgl,l & Cavanaugli,2025).

Floriderrepealed several components of it§ CON piograin in 2019, incliding those related
to ASCs and tertiary-services, While comprehensive: state-level opening-rate diita.are limited,
Floridas. AHCA repoits statewide ASC licerising and, activity-under its Ambulatory Patient Data:
Progfam, and.hatiorial ASC growth data show Flotida's count of Medicate-ceriified ASCs:rose
from 468 fo 509 between Déceiiber2022 and 2024 (+41 Facilities) gBeckex"'s ASC Review,
2025).

Texag:never implemented a CON requirement for ASCs and it.currently leads the nation
ii ASC density pexeapite; particularly incurban‘and suburban areas; Research by the:Mercatus
Genitsr suggests that the sbserics: of CON restrictions has not led fo excessive duplieatiosi-of
siovices Bt hus iristead fostéred competition, that drives down costs and incredses schedyling
flexibility for patierits (Mitchell, 2022).

North Carolina presents a hybrid example. While hibintainiig 8 CON process, it his
intioduced fast-track exemptions-for certain ASC categoties. Preliminary results indicate that this
hias streamlined the aggf@vél,pf facilities in medically.underserved places that often get

overlooked without coffipromising qiiality o hospita] solvency (MeGuireWoisds, 2023)
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“Together, these comparative cases {llusttate a rarige:of régulatory approaches; While not
all-are directly transferable o Maine, they underseore the feasibility of refoim and the:
impottarice of aligning-oversight with access, quality, and efficiency: goals. Importantly, the
comparative findings derdss states réyeal that. CON feform gutetinies sre not monolithic but
instead conditioned by local demographics, payet ruixes, and institutionial adaptability. States
‘with strong:tural networks often-experienced maderated fiscal impact follawing reforin, whereag
thoge with trban com;gnﬂa’;’ib;n saw sharper competitive responses, This divergence underseores.
that fio:single policy model guarafitees universal sucoess; instead; contextual ‘calibration remains
the:déterininitig factor, Foi Maine, whiise healthcare system relies-on interdependerics betweett
critical:acccss,-..hos'pitals..and comunity piaviders, comparative difalysis provides 4 mirfor—notd
‘map;. The'lesson is not-imitation but:intelligent adaptation grounded-in. gvldence.

Tmpact Modeling-for Maine

Maing’ s;etitrent regulatory fifa‘rjilewor'k.liix.nifsft'ﬁ,efgrqwth of ASCs; especially in ural and
uhdetsérved cotimunities. Tomipdel the potential ouicomes of & policy shift that exermpts ASCs
from CONréguirements, s réport didivs oft éomparat‘iviegdhta fror $tates that haveicpealed o
tevised such mandates. If Maine follows a.similai trajectory, it could expéct substanitial
.congmic and systeni-leve] benefits, National trends. show that ASC expansion eorrelates-with
reduced outpatient procgdure costs, higher service theouglipids aud decentralized people’s ability
-actlially to get the care they néed.

TFrorh 4 5ystems perspective; pivfecting the ceotidiis itipact of sxempting ASEs from
Maine’s CON process requires both basefine utilization data and rate differentials between: ASCs
and hospital outpatient departments (HOPDs). Aecording to.the Medicare Payment Advisory

Commission (2025), ASC paymieiit yates are 40-60 percent Tower than comparable HOPD rafes,

e T e en
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2 differential alsd confiiried by the:Ambulatory Sutgery Center Association (2020). Apply ing
these national parametéts {4 Maiig’s rou, ghly 100,000 anfunal cutp atient surgical procedures
ﬁpi‘gd'gces several plausible savings scénarios dépendi ng on the degree of service inigration to
ASEss |

Conservitive scéndrio ~ 25 percent.shift:

Ifonly oneJC};téift'er-.hf éli‘gibl’é ptotedures teansitioned to ASCs, Maine’s healthcare
system-would realize app'fdxi'fhété fy: $9-10 rlilion. i artivial sanngs, "Iarg:ﬁly from payer
reimbursement-differentials and associated reductions: in facility fees (MedPAC, 2025).
Moderate scenario — 40 percent shift:

Atthis-level—epresenting an attainable benchmiark based on ndtional averages'
(Stratitiafuri, Bjoerihelint & Koopman, 2024)—estimated:systemiide savings could exceed $15
million zinnué;ll:):'f-f.'T'h"is':. projection assufries & midpoint 5 0-pecent payment differential and
continued parityin casercomplexity drid patiént risk profile '{I\/Ié,dPACar 2025; ASCA, 2020):
Aggressive seengrio —~ 60 percentshift:

Uridei 8 woie decelerated migration; similarto. patterns-observed in several post-CON-
yépedl statés, potential aiuial savings may approsch $32-25 million; reflesting agaregate
effictsnsics ackoss oifimercialy Mediedre, and Medicald payers (ASCA, 2020; Steatmann et al,,
2024).

The sensitivity analysis models how differerit assubiptiofis-about ASC market entty affect.
' p_ﬁ:gj;gi;.,t_gd., systqmw'iiag outcomes ;‘.éSpg'p‘i_vﬁca.U ¥, it tests how-changes. in thie:share of outpatient
praeedutes pesformed i ASCs and the rate differential between ASCs and HOEDs alter total
savings and emplayment effects, This analysis dogs not predict 2 single outcome; rathet, it

identifies the range of. possible fiscal {mpacts under varying eonditions. The findings suggest that
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10.

even under conservatlye assuthpfions, modest ASC expansion could yield measurablesav ingS‘

and néw job ereation while friaintathing hospital systetn stability: These projections are meant.to

inform, notprescribe, policy decisions, and thiey assume that regulatsry adjustimenty arid

reinvestment mechanisms will continue €6 sujspsit riral dnd eritical-agesss hospitals.

Tabile 1, Modeled Fiscal Impact of ASC:Utilization Seenarlos in Maihe-

Scénario

|| Snare of Onutpatient

Procedires SHifted
to ASCs

Average Rate
Differéntial (ASC
vs. HOFD)

" Estimated’
Adiiinal
Savings

Primary:-Sourcés

Conservative]

25%:

A0-60% lower

$9-10-1illon

MedPAC. (2025)

Moderate

140%:

50% lowet

§15-17
illior.

MedPAC (2025);
"ASCA.(2020);
Strafmann et al.

(2024

Aggressive

60%%:

50-60% lower

$22-25
milliah.

ASCA@OR);

Stratemarif. et al.
(2024)

Notes:

:a: Estimates assume-approximafely 100,000: afinua) gufpatient sungical

procedires statewide.
* Ratedifferentials and projected savings are based on MedPAC {2025) and ASCA:
(2020) data. o ' , “
& Modeled:savings represent aggregate system-level impacts a6tods Medicare, Medicaid,
dnd comineréial payers;
¢ “The Stratmanh ef al. (2024) regearcl, informs likely migration rates observed inpost
€ON-repeal environments. - '

Firiangial riodels ave oheaspect of thednalysis, By intreasing site-of-service flexibility,

ASCs reduce patient travel times and improve provider workflow. Méieovet, nidny ASCs focuss

gn;h,i'g_hf,—volum@, low-complexity procedures: thiat can alter demand on full=service hospitals,

T T
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preservinig theit capacity for emergency: of inpaﬁ;@n‘é care; To develop these estimates,:cost
camparisons were drawn Between Meditire’s -ave,;fagé.}1te-i‘rn15_u;fs_cmcxi’gj;fgr ‘commen outpatient.
procedures in hospital sutpatisit depaftmerits versus ASCs. For fistanice, while publicly reported
«data show colonoscopy facility-fees.of approxiniately $1,766 i HOPDS v4. $1,089 in ASCs (38

% Iawer) (Mathematica, 30253, and other analyses show hospitals charging:atound:50:55% iore:
for fhe sarme service (Jofue Hopkins Bloomberg Sefool of Public Health, 2023, similar
ridignitiide differential appeat cansistent across procedurs categories At 2 higher volume
procedure fike khee aithiréscopy, the exact rate-differentials are; legy widely reported in the
{iterature, 50 the $2,900 vs: $1,650 assuriptionhefe reflécts & cofisérvative estiinate detived fromi
intemal modeling:.

Wiiile these figures illustrate the financial potential of expanding ASC access; they
shotild be; inerprered cantiovsly, Actual jmpavts would depend on regional procedure mix, payer
distribution, dnd capacity-cotistraiiits—factots. that vary across Maine’s.cowities. Notietheless,
the-dafa suggest thiateven modest migration of épprapitate.ontp atfent procedurés to ASCy-could
yield measurdble fiscal benefits without compro mising quality or access.

Synithesizing mulfi-stafe evidence, Mitchell and Cavanaugh (2025) found that states
alingafriing GON laws terid 1o exhibit highev spending per vervice and fewer facilities overall
wends thet infoim Maine’s sapacity modeling, Dising the COVID-19 pandemic; siates with
CON réquireineits wei 27% miore likely (6 éxpérience Hiospital bed shiortages, & capacity risk
that is relevant fo long-term: plann in_gv(M'i'tch’el‘i & cava;nau"gh? 2025). Thege savings compouhd
when considering the geographie dispersion of facilities, In- states like Georgia-and Florida,-ASC
oxowih post:CON repeal ywas, most pronouriced int ruralland sububan areas—locations that

traditiondlly lack full-service hospitals (Georgia Policy Institute; 2023; Mathewes, 2025). The
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same is a possibility-in Maine, where procedure backlogs-and provider shertages

dispiepottionately impact sialler towns.

measurable jobcieation, patticularly:amonglicensed nursig, staff, aiigsthesiologists, and
administiative supporf petsonnel, National data show that ASCs colfectively eiiploy, fote:thati
117,000 workers agross the United States, spanning-clinical and non-clinjcal rofes (Texas ASC:
Society, 202 1). Applyihg proportiondl iodeling 16 Malie’s populatianand heglthcare density
suggests a potenitial for 150-250 fiew diréct positivhs statewide, with secondaiy eniploymierit
growth in related‘industries such as medical supplyy facility mainfefidncg, snd health-IT suppoit
(Maing Center foif Wotkforee Researchy & Information [CWRI], 2022). Furfhefmore, ASC
developient could-atttact $20-$33.million in pivate capitat investment.over a five-year Horizon
cotisistent.with national infrastriictiite.iivestiirefit trends in oitpatient care'(3¢s Physiciany
Advocacy Institute;2016; for payment-differential-data)..

Anothercomponent of the model examines waif times-ahd schédulihg: flexibility.
Natiopal studies indicate that procedures perfoimed i ASGs take 1525 percent less time:on
Hyerage hanibose performed: ih ospital outpatignt departinents; improving both thyoughput and
patient experiencs (MedPAC,.2025). This opétational sHigienty can telieve dapacity pressure on
hospital systems in Maine, particularly diifing'sédsonal snrges in Inpatlent adinigsigng, Motedver,
in.rurat counties Jacking surgical capacity; ASCs cati-funstion 48 decentralized hubs thiat reduse
patient ravel burdensand enhance preventive-care adherence, aligning, with-findings that ASC
atcess correlates with improved gutpatient follow-up and.chwonie-condition management

(ASCA, 2020).
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“The iiodgling fiaritework is intentignally conservative, prioritizing vérifiabilify éver
ambition. Economie projections, particularly those involving healtheate utilization, are
susceptible.to variability in papulation health trénds, payer behavios, anid regulaiory response. By
disclosing these assumptions fransparently, the madél’s erédibility bedomesa strerigtht rathet’
than a,linitation; Sensitivity anal)!gtgs are not simply: statistical exercises; they-are ethical
cornfnitments to Intellectual hanesty. Maine’s policymalkers should:interptet these projections as
dynamic g_uidepdst's.-—éi [ig?stl‘ati'BﬁS Gfwhat is-plausible, niot promises;of what is guaranteed. This
approach ensures that fiscal d ecisionis remaif.anchored i prudente rathier than corijecture.

Finally, the modelsincludes a sensitivity analysis éxaiﬁ'x‘iﬁfh‘g_:potéﬁti?ﬂ;37’51%11’9’(56@3‘._&9f
existing hospital finances; While some revenue migration from hospital outpatient deparirients
to ASCs is inevitabls, the magnitude of thils shift is.mitigated by the-contioued dominance.of
itpatientiservices and emergency tare ii hogpital bydgets. The fiscal impact oneritical ageess
‘Tospitals should be minirial if ASC expansion.is paired swith ruial healthstabilization grants o6t
Medicajd rate-adjustmentss Overall, the modeled pr@jéoﬁén’s?s‘uppbrta.'dafa~driv%3ﬁ;irafioﬁalé;_.fdf*

selectively exempting ASEs from CON oyersi ght to:stimulate innovation and inipfove systent:

efficieney..
Acgess in Ruyal & Undetserved Areas l

‘Maine’s-demographicand geographic ohardeferistios preseiit urique, ghallenges.for

healthcare delivery. With more than half of its coufitlés desigiiated a5 Health Proféssional i

Stliprtiage Areas (HPSAs)and several meeting Medieally Undetserved Area (MUA) criteria,, :

access.to timely outpatient surgical carg is uneven (Gicero Institute, 2024). Many patients in-rural

fegions—sicli-as Artoostook, Washington, Franldin, and Sometset—teportlong travel distances.

for care; forexample, it Arobitook: Courity; 17.7%.of residents travel 30 miles or more:foi-

@
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primaty care, while: Washington County residents often face round trips of 85144 miiles for
onéology or. ii@patténtgr‘d{;‘edm‘gs (Aroastqok Connty Shared Commuynity Health Needs
Assessmenty 2024; Maine Carcer, Foundatios, 70174; Maine Canger Foundation, 2017b), The

rigidity ofthe. CON proocess has histéiically deferréd ASC develaptent ffi these regions;

i
1
E‘.
,i.
*
i
]

perpetuating disparities in care access travel time; and oiit-of pocket expenditures (Mitelisll &
Cavanaugh, 2025):

Geospitial modeling using GIS data reveals a stark mismatch between cuirent ASC
locations and population clustérs:with thia Righest outpatient eed. Whien tverlaylig iicome and

‘insurance coverags data, the gap beconies mioté pronovnced., For exariple; in, Washington,

County; where median household income. is 20% below the staté average, o ﬁ'éeStaiidiﬂgASé :
cuitretitly exists. A targeted policy-approach that exenpts ASCs-from CON in counties with.
saturating alieady conipetitive urbat markets.

Nationally, states that have repealéd:AS C CON requireriietits have:tepoited-rural docess
gains approaching 90 percent, as facility growth tehds to be concentrated. if phderseived Hicas
{Steatindnn; Bjoarkieiin, & Koopman, 2024). For example, following New Hampshire’s 2016
CON repeal; sural counties such ag Grafton and Chrroll saw pew ASG development:within:twor
yesrs, expanding 16¢al suitgiéal. capacity [Mercatus Center, 2016, Likewises Geotgla’s partial
‘CON rollback coitésponded with a 55 perceiit inciease in ASC [iEenisur 1 conitiey that
previously had limited access to Gutpatiént surgical sérvices (Stratiiann etal, 2024). Applying
thispattern to Maine:suggests a plausible prejection of seven ta'nine new-ASCs-emerging in

cuial counties within five years, which could substanfially improve care proxingity and equity.
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Beyond geographie bariiers, cultoral and socioeconomic. factors also influence disparities

in surgical-access. Resedrch consistently shows that non-clinical factors suchas limited health :

l'i.te;r'aoys,t‘r,a_nspgﬁaﬁgn bartiers; and anxiety-toward formal miedical settings contribute t0
L
-disparitiés i heaithcare access for rural populations, Individuals with low healtly litetdcy af¢ Jess F

jikely to seek pieventive or glestive cate aﬁd.mgy"‘d’eL,ary treatment because of difficulty
navigatirig médical systems (Befkman et al,, 2011). Transpoitation batriets remain a major
determinarit of missed appointments and defesred cire, par,t'iﬁﬁlfa,v_.i_j?f for low-iricome and

geo graphically isolated residents (Syed, Gerber, & Sharp,2013), Addftidﬁéi[ﬂ stiidies of fural
popi! ations havefound that perceived stigina, fear, and mistrust of large hospital envitonments
firther discoiitagt individuals-fiom pursuing needed pro cedures, (Rural Health Tnformation: Hub:
[REThub], 2024). Collectively, these findings suggest that enhancing patlent-centered,

‘commuitity-based 0pﬁ6ﬁ§——~s‘1'1bh as ASCs—cari hielp titigate sevetal.of the. behavioral-and

logistical barrets that:currently constrain ryral hiealthcare utilization (Mitchigll, 2024). ‘
‘Gommunity-based ASCs can mitigate these batriers by providing a.more approachable and

patient-tenitered setting; Medigaid claitng data from comparator statesalso show higher ASC
utilization among publicly insired rital patients, challenginig fhe perception that such facilities:
catist exélugively to privately ipsured populations (MedPAG, 2625).

Maine's current health policy agenda-alvéady privuitizes risal acosss, téleliealth
expansion, and worlkforeg development. Aligning a targeted ASC exemption with. thegeé
i‘itiﬁiatix{esr-t,efspeciall}l rutal residency programs, and Medicaid innovation waivers—could
ainplify (e state’s capacity to deliver timely; high-quality qutpatient care, Goordinated efforts
acrosé the Maine Depattnient of Health and Huran Services, the Office of Rural Health, and

community-based organizations would be critical fo Tmplementation. Within this broader

@
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framework, selective ASC exeiptions; teprésent.ong tool—thou ghnot-a comprehensive
solution=for addressing rural swegical atoess dispatities in Maines most-vulnerable reglons,

As a tesult,-improving access in rural Maine requires atténtiofi fiat only. ta facility
distribution but afso-td the lived realifies of patients navigating distance, income disparity, snd
healtheare Iit’c‘it'a'qy.:Q}ifaﬁtitaﬁye'liigtliiés caf measure 59’}2}?1}(, yet qualitative barriers—trusty feat;
conveniénice-—often détermitie utilizatiom I futal communities; figalthearesaccess functions less
as a transaction and more as a relatiéiship, ASCS, if integrate tioughtfully; cani'be¢ome nodes
of telational cate that complement hospitals rathier thai cofripéte with e, The exmphasis,
fher¢fore, should.shift fiom regulatory permission to eommunity paxﬁk’ii‘pa'tiGn;:,:,dnﬁllfiﬁ;g<flidf«‘
fiealticare refoim refnains culturally resonant and socially sustainable.

Policy Options & Legal Considerations:

The:most practical policy. stiategies are those that balance decisivetiess witli
teversibility—alfowing for pilotreforms that can expand of refract as-empirical evidence
dictates.Legislative prudence favors incremental implementation. paired with petiodic feview,
ensuting tht 4ify exesmptionor Modification remging accountable to measurable outcomes. This.
apptoah would allow Maing 14 test:ASC-exemptions through reglotial demonstiation prafjests of
tirtie-linited Wwaiivets, gatherlng:evidénics before statswids adoptior, Such poliey design lishors
both innovation-and.caution, 1'5ihf9kbi’iig}fﬁe -princple.that refoten should illuinitiate optios, hdt.
-¢liminate.safeguards.

The legal and regulatory eptions availableto policymakers in Maine include a range of
statitory fevisions, each carrying different implications for enforcerent; access, and fiscal

impact, Three broad pathways erfietge; (1) iaintain the status quo with miodified mettics; (2)

enact targefed exemptions for rural and underséived zones; and (3) impleniedit full ASC:
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exemption from CON with stipplemental-reguilatory safeguatds. Let’s walk through. the
‘copstitutional, administrative, and practical dimensions of each option, Mitchéll:and Cavanaugh,
(2025) Qlf5&lf{i2&:;~s’t&k¢]iofdpv concerng into, several recutring themes—potential cost escalatioti,
vural liqsp‘it,a'l olosiifes; chefry-picking of profitable casgs, and quality declines due to'volume
shifts—arid coneliide that the smpirical &uppoit For these fears is generally limited. This
framework cain lielp Main evaluate stakholder perspectives while renaining-attentive to focal
conditions and distributional effects (Mitchell & Ca,\i'aﬁaiugh;, 'ZCZS).

Maintaining the current CON framework, while politically expedient; perpetuates the
barrieis idenfified throughiont this repart. However, some miodifications—sucl as clearer “need”
threshiolds, fase-frackedpproval for viital applicants, or tered app licatioi fees—eould reduce
friction, Thesé adjistients would requiré only modest legislative changes and could tie
implemenited through rulemaking. Yt flicy would leave intact fhie broader strucmiral,
disineentives that discourage ASC development.in low-access regions.

A more:ranistormative option would exempt ASCs from CON requirements-in counties
that e specifiesss criteria—such s HPSA.status or fewer than two licensed oytpatiept
surgery Savilittes. This dppeosch iiridis targeted reforinis i states like North Catoling #nd.
Vermaiit, Fom a légdl standpoing, it ihiiizes the sisk of liigation.fron ingumbent providers
‘while:aligning:with federal Medicaid access:objectives..Such an e}gempt‘ior{ could be structiréd
thirough statytory. amendment with ‘byilt-in sunset clanses.or petformance benchmarks, offéring a
politically viable ard legally sustaftiable-pathway.

Tite iostaribitious option is-a full fepeal of ASC-specific CON requirements. This
oild reqiiiic.4 caiipreiefisive reviston of Title 22, Chiapter 103-A, and likely face resistance

fiom hospital systems and established providers. Howevet, 'ifipaired’wi’tli-roﬁils_t quiality iépoiting
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mandates, providet licgnsuré requitements, i.in.d',Me‘:cﬁicaid‘.‘_pm‘ﬁcipatipn staindards, a ggpgag could
malsitain-accountability while fostéfihg competition. This approach could:shiftthe regulatory
burden fiom 4 gatekeeping model to a performance-bised: 6versight framewdrle.

T all cases, legtslators must consider the:intetplay between state autliority and federal
Tealthéare law, particulacly uhdes Medicaid's access mandates and value-baged purchasing

initfatives. Additionally, fiadsparency arid public adcountability mechanisms should be

integrated into-any reform effort. Thatmiglitinvolve:an ASC régistry, public teporting of setvice

volame-and quality metrics; and sfakeholder advisory boards to guide inpléméntatisn.

Preliminary Conclusions

Steppingback from the:details, itis clear thiat temaving ASCs from Mgine’s CON regime:

could contribute fo:4 moeie distibited; cost-sfficient surgical care systen: Butthat doesn’t mean

theisks should be ighored. Rufal Hospitals miust be piotected, and transparency nivasices:should.

be:considered. in any reform package.

‘The:goal is net deregulation for deregulation’s sake—it is revised regulatoly stratefy.
Policymakers may sofisider phased; implementation or carve-outs:for certain services-ot regions:
Stakelilder bay-i Wil b éritical, aid that reqifives iigre:than heatings—it requires sontinued

..... “

stakeiolder éngagenmenit with providets, payers; atid mipst importdntly; patients.

This paper doss not pretend:to. offer-the final word, Biit if We ute askitig what;could make
surgical care.more. affotdable, more accessible, and more-efficient in Majtié—this appraach.
warrapts fusther studys

This: prefiiiary, analysis siipports & data-iiiforied conversation about the:fiture of
Méine’s CON prograinag it applies to ASCs: The findirigs do not prescribie-a singular course:of

action but highlight the economic, operationial, énd-access-refated benefits that could be realized
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through thoughtfil reform, Across comparative case. studies, imiodeling exercises; nd legal
pathways, the evidence eonsistently suggests that CON exermptions—when carefilly designed—
‘can yleld measurablé ifiprdvéments ifl Bast, access, 4nd system efficiency

Tt is-equally imiportait to iécogriize thet policy cfiatiges of this magnitude require careful
planning, genyine conversations with people- whorate ﬁilﬁﬁéciéd‘,‘ aijd.'iiefélbiiig ‘an eye:on How
things-evolve. Exempting ASCs from CON:is not without ¥isk, paiticularly in markets'where.
competifive balanes ot hospital splvenoy is fagile. ‘However; these riskscan be mitigated
through eyidehce-based fs.s‘afég,lfl.a'rd's,3 riital protection prov isions; anid trapsparency mechanisms
that-ensure thafpubl.imihteres't’1‘311'19&1’1’3' paramouiit.

Maine’s healthcate system stands-at-a crossroads. D?cmbgt,‘ajﬁﬁid agiig, utal hospital
strgin, and consumer expectations for convenience and transparency are all coﬁv'e’_rfging'_ o stress
legacy infrastricture, ASGs offerone piece of the solution; particularly in their ability to-deliver
Righ-djuiality eareat lower cost and closei o patients” horties; Hut unlocking their potential
requifes regulatory flexibility dfid a$hift i how “iesd” is conceptualized and opesationalized in
law,

As this-project progresses toward final recommendations, stakehbldet iiterviews, fiscal
{iripact assessments, and legislative-feasibility-analyses will be incorporated. These hextsteps
il furthier refineithe, dortovits pfa policy foadinap that veflects both the realities of healthears
ecorigmicsand the values of Maine’§ commitmities.

In sum, £his white: papet itvites notjust reflection, _'.But‘iiéﬁoﬁ——‘gjrom_fd'e_:d in data, driven
by: access, and tempeted by pragmatic legal desigh. Whthet Maisie chopses intreinental or
sweeping, reform; the conyersation must begin with a clear-eyed assessment of how regulatory

to0l§ car elfher promote orhinderinhovation in service to public health, Ultimately; the pathway.
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forward fs:less about fhis fate of CON as a stafute and more abeut Maine?s commitiment to data-
informed goverhance. Wheitier maintaiing, modifying, or repealing specific provisions;the
objective remains constant: fipiovitig patlent ateess aiid syster résilierioe without erading
Hnancial sustainability. The poliey conversation sliould Hiové beyond bifaries of degulation
yersuis: daregulation and focus instead on alignment—aligning inceritives, commitinity fieeds, arid
institutional capacities. In this regard, the CON framevworls becomes a reflective surface through
which Maifie can éxantine fiot just healificare efficfency, bt thie broader yalues undetpinning its:
public health mission,

Methodology Nete: In developlag thls paper, I integiated extertial sources of evidence—
including national résearch from Miteliell & Cavanaugh(2025) and other Sfaterlevel studies—
ifito Miaifie’s dontext. The Integration was performed to fllustrate compatative outcomes; without
advancinig;advocaty fot ot againist any spesific tefornt path. The-approach. maintaing neutrality

while groundiig thé analysis it efpirieal findings.
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‘The following table sumatizes a state-by

in this paper; New: Hampshire, Georgia, and Maine:

Table.2. €omparative Summary of CON Law Ipacts o AS.'Cf:é:

21

-gtate comparison of the ¢ore. states refereniced

disruption

and oversight

Catesors New Hampshire (Post-CON Georgia (Partml Miine (Ciorrent CON |
gory " Repedl 2016). CON Rolibgck) Oversight)
[Pattial repenl (ASC | o :
Regulatory |CON tequireinénts repealed for andimaging Full .??’;‘?j;‘?v;@?s*gh‘ fae
Status  JASCsin 2016 exXemiptions for ASC s and major; capital
A Jleertain. countxes and |projects |
Jpospitals) -
ASC ~ 30% increase since repeal ¢ . 55% increasé.d  [Mirithnal 'gl'thH due fo!
Growth 90% growth in riral counties liks J|ASC capacity within |lapproyal delays and
; | e pp!
Rate: Grafton & Sulhvan) lifive years:of rollbacle capu;ai ety barriels
o Rural and semi-firal |[Persistet rural dcéess
Rural MNtble improvement inmal couiities saw-ASC  ||disparities due to
, acaess; fravel distances for e T
Access i a,t;ent rocedites reduced by > entry for the first limited facility .
Inipact 25},’ P 42 Pime; impitoved. distribution and capital
28 iIMedigaid ufilization constraints '
| T e
Cost 10—15% avmagexeducuon in Hreductions for Wlﬁw‘{t regilato
Out&b"rx‘i o Medicare outpatient expendituies |lcominon. proeeddres b g fa,ll‘y
PUEQIIES  Hogistreform RGN0 _colonoscopy, anges o3pt
larthroscopy) outpatmntcasts Teinairt
: high
Hospitdl  [No fngasurablé thigat to hospital I\é[n;c;flow;ugatletr:tn HOS%) lial;mtam S:mn g
Financial v1ab1hty, mpatzent and entergency revs 1 ne } gia 00, - imaricy shates, pONCEHnS
Impact services remain deftilfant offsetiby service mix about fihancial stability
b adjustments. used-ag golicy. raixonale _
| Workforce Moderatejob g owth (estirhdted:; Str,ontg; pt: 1‘;?&?25_40 X\foxk{fmc&: POtt;:lm:l
1|& Capital [[100=150/new clinicaland support inysstinen nrealized Witod
I ffonts roles) M in ASC investriént in. ASC:
A - deve‘lopment) seqtor
. [Maine may benefit:from
: Policy Repeal ploduced meagutable ' iﬁc;l:;::&ﬁ}l/ioﬂback ahybud model that:
|Takeaway efficiency gains: without systeniie: balance d'éomp'e ationll pilots ASC exepiptions

inrural.zones before full
Irepeal
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LD 1890

SPONSOR’'S AMENDMENT

Proposed by Rep. Foley

FOR HCIFS REVIEW 1/7/26 PUBLIC HEARING

DRAFT COMMITTEE AMENDMENT:
LD 1890, An Act to Facilitate the Development of Ambulatory Surgical Facilities by Exempting
Certain Facilities from the Requirement to Obtain a Certificate of Need

Amend the bill by striking out the title and inserting in its place the following:

An Act to Facilitate the Development of Ambulatory Surgical Facilities by Increasing the Monetary
Threshold for Certain Facilities from the Requirement to Obtam a Certificate of Need and to Index
the Threshold Annually Thereafter

Amend the bill by striking out everything after the enactmg clause and before the summary and inserting
in its place the following: :

Sec. 1. 22 MRSA §329, sub-§4-A is amended to rea'd‘ '

4-A. New health care facility. The constructlon, development or other estabhshment of anew
health care facility. The following requirements apply to cemﬁcate of need for new health care
facilities. S 7

A. A new health care facility that is a nurSing facility must obtain a certificate of need:
(1) Ifitrequires a capltal expendlture of more than $5 000, OOO or

(2) Ifit proposes to add hew nursing faolhty beds to the 1nventory of nursing facility beds within
the State, in whlch case it must satisfy all apphcable requirements of section 334-A.

B. A new health care fac1hty other than a nursmg fa01 1ty must obtain a certificate of need:

(1) Ifit 1equ1res a caprtal expendlture of more than %@90«999— $5.000,000. Beginning January
1, 2027 and annually thereafter ‘the threshold amount for review must be updated by the

commissioner to reflect the change in the United States Department of Labor, Bureau of Labor
Statistics Consumer Price Index medical care services index, with an effective date of January Ist

each year; of-

(2) Ifitis a new health service;
SUMMARY

This amendment replaces the bill and changes the title. Under current law, a new health care
facility, other than a nursing facility, must obtain a certificate of need before it is established if it requires
a capital expenditure of more than $3 million dollars. This bill increases that threshold amount to $5
million dollars and also requires that, beginning January 1, 2027 and annually thereafter, the '
Commissioner of Health and Human Services update the threshold amount for review to reflect the
change in the United States Department of Labor, Bureau of Labor Statistics Consumer Price Index
medical care services index, with an effective date of January st each year.



