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Testimony of NRG Energy, Inc.
In Opposition to LD 860,
An Act to Require Competitive Electricity Providers to Provide Certain Information to the
Public Advocate
Before the Joint Standing Committee on Energy, Utilities, and Technology

March 18, 2025

Senator Lawrence, Representative Sachs, and Members of the Joint Standing Committee on
Energy, Utilities, and Technology; I am Kandi Terry, Senior Director of Government Affairs for
NRG Energy Inc and its affiliated companies. I am traveling to Maine today but may not make it
to the hearing in time to testify in person but appreciate the opportunity to submit these
comments by NRG in opposition to LD 860 An Act to Require Competitive Electricity Providers
to Provide Certain Information to the Public Advocate, as drafted.

NRG Energy Inc. is a Fortune 500 company, and one of America’s leading energy
companies with 16,000 MW of generation in its portfolio and over 7.3 million customers
nationwide. NRG’s affiliate XOOM Energy is a regulated Competitive Electricity Provider
(CEP) in Maine. NRG also operates Reliant Energy Northeast d/b/a NRG Home, Direct Energy
Services, NRG Business, and NRG Business Marketing in Maine and New England. Beyond the
sale of retail electricity service, NRG also offers smart home, solar and beneficial electrification
products to residences and businesses. NRG supports and advocates for healthy energy markets
that encourage innovation and cleaner energy. NRG provides customers with the energy products
and services they want for their homes and businesses, including with their Goal Zero and Vivint
Smart Home affiliates.

NRG participated in the Commission’s docket 2024-00090 in which the Public Advocate
(“OPA”) requested access to Competitive Electricity Provider (“CEP”) data. It appears that the
decision in that proceeding is the direct origin of LD 860. For the committee’s reference, I have
attached a copy of NRG’s comments in that proceeding as well as a copy of the Commission’s
decision. We opposed the request at that time and believe that the Commission made the correct
decision then in order to protect confidential business and customer information.

For those members new to the Committee this year, NRG has been a staunch advocate of
Maine’s agencies using the tools given them by the Legislature to correct any utility or CEP
violating Maine law or the Commission’s rules. For example, instituting the concept of rapid
switching, in order to allow consumers to switch electricity providers in a matter of days as
opposed to months, was a concept brought to Maine by NRG, who has supported it in all the
states in which we do business. However, there is plenty more that the Commission, under its
statutes and law, and the Attorney General, under the Maine Unfair Trade Practices Act could be
doing to ensure that habitual offenders under these laws lose the right to do business in Maine.
NRG strongly supports vigorous enforcement of consumer protection statutes as opposed to re-
regulation of an entire industry due to one or more bad actors.
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There are real concerns and potential issues that should be addressed prior to passage of
any version of LD 860. For example, the Commission noted that the OPA does not have a secure
information management system to ensure maintenance of confidentiality and protection of
business and personal information. The Commission has such, and any information request under
a final version of LD 860 should require that a Commission proceeding be opened to provide
such protection and address any issues that may arise. The Committee should think about
whether any information provided to the OPA be ordered to remain confidential and to be
excluded from Maine’s Freedom of Access Act. Language prejudging the result of the study
(“such as “disproportionate”) should be excluded from the bill. Finally, the OPA should be
required in its study to accurately differentiate between the often-diverse products offered by
CEPs and the pure vanilla service of the standard offer provider. Apples should be compared to
apples, not to cod.

We have had several conversations with the new Public Advocate and her legislative
liaison and was hopeful that we could find a middle ground upon which we could agree.
However, due to the rapidity of scheduling the hearing, we were not able to have a full
discussion. As a result, we believe that the amendment that the OPA shared with us this morning
needs more work before NRG could support it. We are preparing a revised version of the
amendment to share with the OPA and the Commission and we ask that between today’s hearing
and the work session, the interested parties be given additional time to reach a consensus.

Thank you for the opportunity to submit this testimony regarding LD 860. NRG will have
a representative monitoring the work session on this bill if the Committee has any questions.
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OFFICE OF THE PUBLIC ADVOCATE NRG ENERGY INC’S
Request for Access to Competitive COMMENTS
Electricity Provider Data On OPA REQUEST

NRG Energy, Inc, and its affiliates, Direct Energy Business, LLC, Direct Energgy Services,
LLC, Reliant Bnergy Northeast, LLC and Xoom Energy Maine, LLC (collectively, NRG Retail
Companies), all registered in Maine as Competitive Electricity Providers (“CEP” or “CEPs”)
submit the following comments in response to the Commission’s May 13, 2024, request for
comments in the above docket. NRG is a Fortune 500 energy company with approximately 7.5
MM customers in at least 24 states. For the reasons stated below, NRG opposes the Office of Public
Advocate’s (“OPA”) request for access to data belonging to Maine’s Competitive Electricity
Providers and their customers and recommends that the Commission deny the OPA request.

I BACKGROUND

On April 23, 2024, the OPA filed a request, seeking unprecedented access for it and its
consultants to data held by Central Maine Power (“CMP”) and Versant Power (‘Versant”) and
relating to the provision of residential supply service by licensed CEPs.

The OPA claims that access “to the requested data is essential for the OPA to carry out
one of its duties under 35-A M.R.S. § 1702, namely, to review, investigate, and make appropriate
recommendations to the Commission with respect to the reasonableness and adequacy of the
service furnished by CEPs.” The OPA further claims that it and its consultants will use the data
“to better understand the impact of retail choice on Maine consumers” and “will focus on the
impact of CEP pricing on customers, including low-income consumers” when compared to
standard offer service pricing. Further, the OPA states without specificity that it “plans to use
this information to conduct studies and write reports requested or required by the Legislature,
subject to maintaining the confidentiality of customer-specific information.” The OPA asserts
that access to the requested data would be similar to the access the Commission has provided the
OPA to CEP annual reports under a protective order issued in Docket No. 2023-00003.

The OPA is requesting information on residential customers and residential customers on
low-income assistance. Specifically, the customer counts; supply rates offered; total kilowatt
billed at each supply rate; fees charged, and; total amount billed (excluding T&D charges), sorted
by each CEP name and zip code in the State. The OPA requests the data in a format that does not
disclose confidential, customer-specific information, and also states it will maintain the
confidentiality of customer-specific information. The OPA has limited the scope of its request
by seeking data for the period of April 2019 through April 2024. The OPA indicates CMP and
Versant do not object to providing the requested data to the OPA, subject to a Commission order
directing the utilities to do so,

II. THE OPA REQUEST SHOULD BE DENIED IN ITS ENTIRETY



The OPA’s request should be rejected outright. No compelling or specific need for this
extraordinary request has been provided to the Commission. There is no case in controversy at
the Commission that would justify such a far-reaching request across both Maine’s two largest
utilities and involving every CEP and all of their customers in the state.

It would be an extraordinary application of the Commission’s powers to grant such a far-
reaching request to delve into customer records and CEP confidential business information
without any specific allegation or complaint to support such inquiry and disclosure. The
Commission has the authority to subject utilities to searching discovery, however, this should be
done only as case-specific circumstances dictate and not where the information is simply
requested. There is none such here. Specific CEPs are subject to discovery for their specific
actions with customers and utilities, but no such action is even alleged by the OPA.

Most importantly, all the customer information sought by the OPA does not belong to
either the utility or the CEP; it belongs to the customers. Absent a specific complaint from a
customer or a specific allegation of a CEP violating Maine law or regulation, there is simply no
basis to justify the OPA request. It does not matter that OPA promises to protect such
information, absent a specific case at the Commission or in court, and subject to legal protection,
only the customer can consent to disclosure of customer data, NRG notes that OPA has no
independent authority to inspect or access information in the possession of utilities.

A corollary proposition is also true, that CEP data belongs to the CEP and unenforceable
promises by the OPA to protect such data are simply not sufficient protection to justify granting
such a broad request. OPA has no legislative command to inspect CEP business information, and
no authority to do so on the scale proposed. OPA’s citation of 35-A M.R.S. § 1702 as justifying
its request would broaden that statutory language beyond its plain meaning, Section 1702 allows
the OPA to “review, investigate and make appropriate recommendations to the commission” as
to the “reasonableness and adequacy of the service furnished or proposed to be furnished by any
public wutility or competitive electricity provider” (emphasis added). The limitation to the
commission and the specific use of the singular in the statute show that such efforts by the OPA
are authorized only in support of investigation of specific actions by specific utilities and CEPs.
If the legislature wished to authorize the type of fishing expedition proposed by the OPA, it would
have clearly said so.

The information sought by the OPA also does not belong to the utilities, so the utilities
have no authority to share it with anyone absent a lawful order to share it and which the affected
consumers and CEPs have had opportunity to oppose if they wish,

Customer information is highly sensitive. This confidential information is at the heart of
the individual CEPs’ operations, business strategies, and relationships with individual customers.
The information must be protected from disclosure to and use by any other party, particularly
parties hostile to the CEPs and Maine’s current structure for energy competition. The OPA has
not demonstrated that it can guarantee the confidentiality of the information it seeks, as it has no
control over the State of Maine’s information systems. Should the confidential customer
information be leaked, there is no remedy to the CEPs as the utilities will hide behind a
Commission order and the OPA may claim sovereign immunity.



The OPA has demonstrated intense hostility to Maine’s system of electricity restructuring
and the lawfully authorized activities of CEPs through numerous efforts in recent years spending
ratepayer funds on biased reports hawked to the media by its outside public relations firm and
introducing multiple pieces of legislation to end the competitive retail market. Rather than
aggressively pursuing known bad actors, the OPA is now seeking to access CEP and customer
confidential information on a statewide scale to buttress its efforts to end retail customer choice
in Maine.

Only individual customers or individual CEPs can consent to disclosure of their
information without a lawful showing of a case in controversy and a compelling state interest,
Relying on a third party to supposedly anonymize such data and then relying on vague promises
of protection from disclosure with a formal protective order issued in a specific docket is simply
inadequate protection of these interests. OPA's request effectively attempts to regulate CEPs as
utilities and then fish in their business information, which it is not even allowed to do with actual
regulated utilities.

HL. COMMISSION REQUEST FOR ADDITIONAL INFORMATION AND
OPPORTUNITY FOR COMMENT

NRG provides the following comments in response to the Commission Staff’s questions
seeking additional information.

1. The OPA states it seeks data in a format that does not disclose customer-specific
information, but also states the OPA will maintain the confidentiality of customer-
specific information. Will the OPA request and/or receive customer-specific
information from the utilities?

Comment: The vagueness of the OPA request and the significant risks to individual
customers and businesses clearly indicates why the request should be denied.

2. Does the requested data include confidential business information of licensed CEPs?
Explain the extent to which it does or does not and why.

Comment: NRG asserts that such information is confidential business information and
objects to its disclosure by the utilities in any manner.

3. To the extent the requested data will contain confidential customer-specific information
or confidential business information, how will the OPA ensure all confidential data provided
to it by the utilities will be appropriately protected? For example, does the OPA have a
confidential information management system to protect the confidentiality of protected data
collected by the OPA? See, e.g., Efficiency Maine Trust Request to Order Participating
Utilities to Provide Data to Initiate Program, Docket No. 2011-00213, Compliance Order
(January 11, 2012) (approving confidential information management system for the Trust).

Comment: Without waiving any objection stated in these comments, NRG noles that it does
not belleve that the OPA has such an information management system and has not been
authorized to have such a system at ratepayer expense.



4. Title 35-A, section 1702 provides that the OPA may review, investigate, and make
appropriate recommendations to the Commission, and specifically so with regard to the
reasonableness and adequacy of the service furnished or proposed to be furnished by any
CEP. As noted in footnote one above, however, in its request, the OPA does not identify a
Commission purpose or docket for any anticipated OPA recommendation, and rather the
OPA identifies a plan to use the information to conduct studies and write reports requested
or required by the Legislature. What is the statutory need for the requested data? Did the
Legislature direct the OPA to obtain the requested data for specified purpose?

Comment: As discussed above, NRG objects to the OPA request in part on the lack of such
specific Commission purpose or case in controversy and the lack of such specific statutory
direction that would justify such a broad and overreaching request.

5. Asnoted in footnote three above, the OPA acknowledges there may be a burden on the
utilities to produce the requested data. What is the cost estimate to produce the requested
data? Do the utilities intend to put the costs in rates?

Comment: NRG notes that this question points out another problem with the OPA request,
in that it will expend ratepayer funds, not just at the OPA, but also by the utilities for an
overly broad purpose not consistent with the statute cited by the OPA to justify the request.
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STATE OF MAINE Docket No. 2024-00090
PUBLIC UTILITIES COMMISSION

July 16, 2024
OFFICE OF THE PUBLIC ADVOCATE ORDER

Request for Access to Competitive
Electricity Provider Data

BARTLETT, Chair, SCULLY and GILBERT, Commissioners

L SUMMARY

In this Order the Commission denies a request of the Office of the Public
Advocate (OPA) that seeks a Commission order authorizing Central Maine Power
(CMP) and Versant Power (Versant) to deliver to the OPA data held by the utilities and
relating to the provision of residential supply service by licensed competitive electricity
providers (CEPs), as well as data held by the utilities and relating to the provision of
residential supply service by standard offer service providers.

. OPA REQUEST AND ARGUMENT IN SUPPORT OF ITS REQUEST

On April 23, 2024, as supplemented and clarified on May 20, 2024, the OPA filed
a request, seeking access for it and its consultants to data held by CMP and Versant
and relating to the provision of residential supply service by CEPs and standard offer
service providers. It states its request is in the public interest, noting the Legislature has
recently amended consumer protection standards to address “some of the more
egregious CEP pricing problems,” and noting its belief that its analysis of the requested
data “will be of significant interest to the public and their elected representatives.” The
OPA states the requested data will further assist it in building on prior work in which it
demonstrated that from 2016 to 2022 Maine consumers who purchased electricity from
CEPs paid over $80 million more than what they would have paid for the same amount
of electricity from the standard offer service providers. The OPA further explains (A) the
purpose of its request, (B) the scope and nature of the requested data, (C) how it would
maintain the requested data.

A. Purpose of Request

The OPA states access to the requested data is essential for the OPA to carry
out its duties regarding service furnished by CEPs. It states it and its consultants will
use the data “to better understand the impact of retail choice on Maine consumers” and
“will focus on the impact of CEP pricing on customers, Including low-income consumers”
when compared to standard offer service pricing. While there is no open Commission
investigation generally dedicated to the issue of CEP setrvice or pricing, the OPA states
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it “plans to use this information to conduct studies and write reports requested or
required by the Legislature . . ..” The OPA does not identify specific legislation
underlying its request, but rather points to section 1702(1)(B), contending there is no
need for an open Commission proceeding for the OPA to conduct its work on behalf of
utility customers and make appropriate recommendations to the Commission. 35-A
M.R.S. § 1702(1)(B) (providing, among other things, OPA may review, investigate, and
make appropriate recommendations to the Commission with respect to the
reasonableness and adequacy of service furnished by CEPs).

The OPA acknowledges that, unlike the Commission, the Legislature has not
authorized the OPA to directly access the books and records of public utilities or CEPs.
Cf. 35-A M.R.S. § 112 (authorizing Commission to investigate and inspect the books of
public utilities), § 3203(13-A) (authorizing Commission to Investigate any matter relating
to the provision of service by a CEP). The OPA therefore concludes, to adequately
fulfill its statutory duty to protect the interests of Maine utility ratepayers and adequately
evaluate the impact of CEP rates on Maine electric ratepayers, in particular low-income
ratepayers, “the OPA requires the cooperation of the Commission, CMP, and Versant.”
The OPA further specifies the scope of the requested data.,

B. Scope and Nature of Requested Data

The OPA requests certain data related to residential electric service provided in
Maine. The OPA seeks, for residential customers and residential customers on low-
income assistance, customer counts, supply rates offered, total kWhs billed at each
supply rate, fees charged, and total amount billed (excluding T&D charges) extracted
from individual bills and sorted by each CEP name and zip code. For residential
customers and residential customers on low-income assistance, the OPA also seeks
the number of customers who subscribe to standard offer service, sorted by zip code.
In other words, the OPA seeks aggregated customer data sorted by specific CEP hame
and zip code and aggregated customer data by zip code with respect to standard offer
service, and thus it states it does not seek customer-specific information.! While the
OPA expects to expand its request later, it currently has limited the scope of its request
to a single month, April 2024.2

As to whether the requested CEP data is confidential, the OPA states it
understands that a standard form contract between the utilities and CEPs includes a

! Customer-specific data is confidential. 35-A M.R.S. § 704(5) (providing public utility
customer-specific information is confidential); id. § 3203(18) (protecting CEP customer-
specific information as afforded by 35-A M.R.S. § 704(5)).

2 The OPA seeks a Commission order allowing access to data from April 2019 through
April 2024, but states it intends to start its research with a smaller sample of data, which
would consist of data for a single month, April 2024. Thereafter, it expects that any
additional data request would be limited to a single month, April of each year.
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broad confidentiality provision that covers all business, financial, and commercial
information pertaining to the utilities and each CEP. The OPA explains the standard
form contract contains a provision authorizing the utilities to disclose confidential
information if such disclosure is made pursuant to any applicable law, regulation, ruling,
or order. For this reason, the OPA states CMP and Versant will not provide the OPA
with the requested data absent a Commission order authorizing them to disclose the
CEP data.® The OPA believes that CEPs have varying positions as to whether and to
what extent the requested data is confidential, and it asserts authorizing the utilities to
provide the OPA with the requested data would be like the provision of access the
Commission afforded the OPA to CEP annual reports, under protective order. Maine
Public Utilities Commission, Protective Orders for 2023 Competitive Electricity Providers
Annual Reports, Docket No. 2024-00003, Amended Protective Order (May 10, 2024).
The data requested here, however, would be provided directly to the OPA as discussed
below.

C. Maintenance of Reqguested Data

The OPA states it will receive and maintain the confidentiality of the requested
data. While the OPA requests data sorted by CEP name, it states it will not disclose the
identity of any specific CEP in any report or public release of its analysis of CEP pricing
information. Further, the OPA indicates it does not object to a provision in a
Commission order that would prohibit it from releasing the identity of any individual CEP
in connection with any report or release for the CEP pricing information. As to
maintaining confidentiality, the OPA does not explain how it manages confidential data
but rather states “[blecause of its small size, the OPA has an informal confidential
information management system that carefully protects the confidentiality of any
information received pursuant to a Commission Protective Order." The OPA indicates
CMP and Versant are willing and able and do not object to providing the requested
data, subject to a Commission order directing the utilities to do so.

ll. UTILITY COMMENTS ON OPA REQUEST

CMP and Versant each filed comments on the OPA’s request. CMP states,
subject to receiving a Commission order authorizing the disclosure of the requested
data to the OPA and its consultant, it does not object to providing the requested data for
the month of April for the past six years. Similarly, Versant states it has only agreed to
provide data from the month of April for the past six years. As to the amount of time to

3 From the initia! filings in the docket, it was unclear whether the utilities were willing to
provide the OPA with aggregated customer data related to standard offer service sorted
by zip code without a Commission order authorizing them to do so. During the
comment/exception period on a staff recommendation, CMP and Versant provided
additional comment to address whether this subset data should be treated as
confidential and why or why not they are willing to provide this subset of data with or
without a Commission order authorizing them to do so. These additional comments are
summarized in the staff recommendation section below.
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prepare such a dataset, CMP estimates it would take approximately 120 hours to gather
the requested data, and Versant states it has already spent 40 hours and expects an
additional 20 hours would be required to fulfill the request. Both utilities state that the
cost to produce the requested data is already incorporated into rates, and therefore
there would be no additional cost to ratepayers. Other work, however, would be
delayed while employees gather the data requested by the OPA*

IV. CEP COMMENTS AND ARGUMENT IN OPPOSITION TO REQUEST

C.N. Brown Electricity, LLC (C.N. Brown)® and NRG Energy, Inc., and its affiliates
(NRG)¢® filed comments, objecting to the request.” These CEPs assert that the OPA

has not identified a legal basis to obtain the requested data and that such information is
confidential business information and not subject to disclosure by the utilities.

More specifically, C.N. Brown and NRG contend the requested data is not within
the scope of the OPA's authority to investigate, the OPA has not identified a specific
need for the requested data, and thus there is no legal basis to obtain the requested
data. C.N. Brown notes that the OPA’s authority under section 1702(1)(B) relates to the
reasonableness and adequacy of service furnished by CEPs, and because Title 35-A
does not regulate the rates at which competitive electricity service is provided, the
OPA'’s request for information like supply rates, fees charged, and amounts billed, is
beyond the scope of the OPA's authority to investigate. NRG concurs in that it states,

4 The OPA states it worked proactively with the utilities to limit the administrative burden
on CMP and Versant in providing the requested data. To that end, the OPA states it
has started with a smaller sample to allow it and the utilities to gauge the administrative
burden of the request and to thereafter make any necessary adjustments to the way in
which the data is compiled and provided to the OPA.

5 GN Brown is a licensed CEP in Maine. C.N. Brown Electricity, LLC, Application for
License to Operate as a Competitive Electricity Provider, Docket No. 2012-00359.

6 Each affiliate listed by NRG Energy, Inc. is a licensed CEP in Maine, namely: Direct
Energy Business, LLC, Application for License to Operate as a Competitive Electricity
Provider, Docket No. 2011-00201; Direct Energy Services, LLC, Application for License
to Operale as a Competitive Electricity Provider, LLC, Docket No. 2005-00479; Reliant
Energy Northeast, LLC, Application for License to Operate as a Competitive Electricity
Provider, Docket No. 2015-00224; and Xoom Energy Maine, LLC, Application for
License to Operate as a Competitive Electricity Provider, Docket No. 2012-00596.

7 To the extent the OPA seeks customer-specific information, CN Brown and NRG
object as they state release of such information would require consent by the
customers. As explained in this Order, however, the OPA seeks CEP-specific and data
specific to standard offer service providers but does not seek customer-specific data as
it asks for only aggregate customer data.
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absent a specific allegation, complaint, or Commission proceeding there is no basis for
such broad sweeping discovery on all licensed CEPs, Thus, their position is that the
OPA is authorized to seek access to CEP business information only in support of a
Commission investigation of specific actions by specific CEPs, and NRG states, “lif the
legislature wished to authorize the type of fishing expedition proposed by the OPA, it
would have clearly said so.”

NRG further centers its comments on the proprietary nature of the requested
data. NRG states the CEP data belongs to the CEPs and is highly sensitive. Its
position is that the requested data “is at the heart of the individual CEPs’ operations,
business strategies, and relationships with individual customers. The information must
be protected from disclosure to and use by any other party, particularly parties hostile to
the CEPs and Maine's current structure for energy competition.” Its position is that the
OPA has not demonstrated a legal basis to obtain the requested data, and that even if it
did obtain the information, it could not guarantee the confidentiality of the information it
seeks.

V. STAFF RECOMMENDATION AND ADDITIONAL COMMENT

Following receipt of the arguments summarized above, Commission Staff issued
a recommended decision. In that recommended decision, as noted in footnote 3 above,
Staff requested the utilities clarify whether the utilities were willing to provide the OPA
with aggregated customer data related to standard offer service providers sorted by zip
code without a Commission order authorizing them to do so, and Staff otherwise
recommended that the Commission deny the OPA’s request.

During the comment/exception period on the Staff recommendation, CMP, the
OPA, and the American Association of Retired Persons Maine (AARP) made filings in
the docket. Although the Commission requested clarification of both utilities, CMP
alone provided additional comment to address whether the subset of data related fo
standard offer service providers should be treated as confidential. CMP stated that this
subset of data would also require a Commission order to be subject to disclosure to the
OPA because its standard form contract with the standard offer service providers, like
its standard form contract with the CEPs, prohibits it from disclosing business, financial,
and commercial information absent an order to do so. The OPA and AARP opposed
the Staff recommendation.

VI. LEGAL STANDARD
The Commission regulates CEPs and standard offer service providers. As to

CEPs, the Commission is broadly authorized to investigate the retail, competitive sale of
electricity in the State of Maine. 35-A M.R.S. § 3203(13-A) (authorizing Commission to
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investigate any matter relating to the provision of service by a CEP).2 As to standard
offer service providers, Commission rule requires that they be licensed and, upon
providing service, enter into contracts with the transmission and distribution utilities with
terms governing, for example, billing. MPUC Rules, ch. 301, §§ 3, 5.

In any investigation, the Commission treats proprietary business information as
confidential, 35-A M.R.S. § 1311-A(1) (authorizing protective orders to protect
confidential proprietary information, trade secrets, or similar matters as provided for by
the Maine Rules of Civil Procedure), and with specific regard to CEPs, Title 35-A
authorizes the Commission, subject to appropriate protective orders, to “require the
submission of individual service contracts or any other confidential information from a
competitive electricity provider,” id. § 3203(3).

The Commission, however, does not regulate the rates of CEPs, and likewise the
OPA is not authorized to formally investigate, as a legal matter, the rates of CEPs. Post
restructuring, CEPs operate in a competitive market in Maine. ld. § 3202(2) ("Except as
otherwise provided in this chapter, competitive electricity providers are not subject to
regulation under this Title on or after March 1, 2000.”), § 3209(9) (“The commission may
impose by rule any additional requirements necessary to carry out the purposes of this
chapter, except that this section may not be construed to permit the commission to
regulate the rates of any competitive electricity provider.”) Therefore, as a matter of
formal investigatory authority the Commission regulates the service of CEPs and
likewise the OPA is authorized to investigate the service of CEPs. 35-A M.R.S.
§ 1303(2), § 1701(1)(B), § 3203(13-A).

Vil. DISCUSSION AND DECISION

As a preliminary matter, the Commission concludes the CEPS' objection to and
the utility's position on the necessity of a Commission order with respect to the OPA’s
request is warranted. Following restructuring and the establishment of a competitive
market, the requested CEP data is proprietary business information for which the
Commission would grant protective treatment. For example, the Commission places
customer count and sales information sorted by utility service territory under protective
order, Maine Public Utilities Commission, Protective Orders for 2023 Competitive

8 As to Commission oversight, Title 35-A directs the Commission to license CEPs to
provide for effective competition in the market for the sale of electricity. 35-A M.R.S.

§ 3203(1) & (6). To promote effective competition, the statute provides customer
protection standards, for example CEPs must comply with the provisions of the Maine
Unfair Trade Practices Act and any standard set by Commission rule. Id. § 3203(4-A).
The statute directs the Commission to adopt rules to protect and promote market
competition, and to protect retail customers from fraud and unfair and deceptive
business practices. Id. § 3203(6). To that end, Chapter 305 of the Commission’s rules
provides licensing requirements, customer protection standards for the promotional and
trade practices of CEPS, and finally defines the authority of the Commission to take
enforcement actions against CEPs. MPUC Rules, ch. 305.
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Electricity Providers Annual Reports, Docket No. 2024-00003, Amended Protective
Order at 1-2 (May 10, 2024), and the data requested here is at an even finer granular
level, for example by zip code. Similarly, as noted by CMP, the utilities’ contracts with
the standard offer service providers include a broad confidentiality provision applicable
to commercial information. The Commission, therefore, considers whether the OPA has
the authority to obtain the requested confidential data.

CEPs. Thus, while the Commission denies a request in this docket expressly focused
on CEP pricing and not CEP rates in relation to the provision of CEP service, the scope
of the Commission’s authority under Title 35-A is certainly sufficient to require an
examination of CEP rates when regulating and investigating whether any CEP has
satisfied, for example, applicable licensing requirements and customer protection
standards.

comparison of CEP and standard offer pricing over the period of 2014-2016. However,
that report was the result of a specific directive by the Legislature In P.L. 2017, ch. 74,
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legal basis to authorize the requested disclosure."

The OPA states the purposée of the requested data is to conduct studies and
write reports requested or required by the Legislature. In the last legislative session,
however, the OPA presented a bill, LD 2163 (131st Legis. 2023), that would have
authorized the OPAto require utilities and CEPs to provide the OPA with confidential
information regarding sales by CEPs and standard offer service providers. This
Janguage was ultimately removed from the bill that was adopted. P.L. 2024, ch.

636. Given that the Legislature chose not to adopt the OPA language, it would be
inappropriate to press the limits of the Commission’s authority and order the release by
CMP and Versant of the very same data. When the Legislature intends for a state
agency or public instrumentality to have access to confidential information for a
specified legal purpose, it expressly provides forit. See, e.g., 35-AM.R.S.

§ 10104(4)(A)(1) (requiring utilities to furnish data to the Efficiency Maine Trust upon
request in support of Trust's efficiency initiatives, subject to confidential treatment
provided by the Commission and as requested by the utilities)."

e

11 For this reason, the OPA's request for a Commission order authorizing the utilities to
provide the requested data to the OPA is not in the nature of the Commission having
provided the OPA with access to CEP annual reports in Docket No. 2024-00003. CEPs
file their annual reports in the Commission’s electronic case management system
(CMS) as required by Commission rule, MPUC Rules, ch. 305, § 2(E) and ch. 31 1,

§ 7(G), and to the extent the reports contain confidential information they are securely
filed under protective order. Thus, the confidential information is collected for a
regulatory purpose and securely maintained in the Commission's CMS. The
Commission further notes that access was provided to the OPA in Docket No. 2024-
00003 after notice to the CEPs and without objection.

12 The Commission notes that, in instances where the Commission has authorized
access to confidential information outside of the Commission's formal proceedings, it
has required a demonstration of a protective scheme having been put into place to
ensure the proper handling of confidential information. Efficiency Maine Trust, Request
to Order Participating Ultilities to Provide Data to Initiate Program, Dacket No. 2011-
00213, Order (Aug. 10, 2011) (requiring adoption of confidential information
management system (CIMS)), Compliance Order (Jan. 11, 2012) (approving CIMS);
Efficiency Maine Trust, Request for Protective Order, Dacket No. 2016-00234,
Temporary Protective Order No. 2 (Feb. 2, 2017) (granting access to confidential data
under approved CIMS). The OPA has made no such showing here.
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VHIl. CONCLUSION

Dated at Hallowell, Maine this 16th Day of July, 2024
BY ORDER OF THE COMMISSION

/s/ Amy Dumeny
Administrative Director

COMMISSIONERS VOTING FOR: Bartlett
Scully
Gilbert
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NOTICE OF RIGHTS TO REVIEW OR APPEAL

5 M.R.S. § 9061 requires the Public Utilities Commission to give each party at
the conclusion of an adjudicatory proceeding written notice of the party's rights to seek
review of or to appeal the Commission’s decision. The methods of review or appeal of
Commission decisions at the conclusion of an adjudicatory proceeding are as follows:

1. Reconsideration of the Commission’s Order may be requested under Section
11(D) of the Commission's Rules of Practice and Procedure (65-407 C.M.R. ch. 110)
within 20 days of the date of the Order by filing a petition with the Commission stating
the grounds upon which reconsideration is sought. Any petition not granted within 20
days from the date of filing is denied.

2. Appeal of a final decision of the Commission may be taken to the Law Court by
filing, within 21 days of the date of the Order, a Notice of Appeal with the Administrative
Director of the Commission, pursuant to 35-A M.R.S. § 1320(1)~(4) and the Maine Ruies
of Appellate Procedure.

3. Additional court review of constitutional issues or issues involving the justness or
reasonableness of rates may be had by the filing of an appeal with the Law Court,
pursuant fo 35-A M.R.S. § 1320(5).

Pursuant to 5 M.R.S. § 8058 and 35-A M.R.S. § 1320(6), review of Commission
Rules is subject to the jurisdiction of the Superior Court.

Note: The attachment of this Notice to a document does not indicate the Commission's
view that the particular document may be subject to review or appeal. Similarly, the
failure of the Commission to attach a copy of this Notice to a document does not
indicate the Commission's view that the document is not subject to review or appeal.








