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March 7, 2024

Subject: Testimony in Support of LD 2224, "An Act to Strengthen Public Safety
by Improving Maine’s Firearm Laws and Mental Health System"

Senator Carney, Representative Moonen, and distinguished members of the
Committee on Judiciary, my name is Joe Anderson. | am a resident of Portland, a
pediatric hospitalist in Lewiston, and | serve on the board of the Maine Chapter of the
American Academy of Pediatrics. | am here to express our support for LD 2224, "An
Act to Strengthen Public Safety by Improving Maine’s Firearm Laws and Mental
Health System."

The Maine Chapter of the AAP is a professional organization representing over 275
pediatricians and pediatric subspecialists working together to further our mission to
improve the lives of children and adolescents in Maine. Because gun violence is now
the leading cause of death for American children, adolescents, and young adults,

addressing it is a priority for the AAP.

LD 2224 is an important first step in protecting the next generation from the scourge of
gun violence. However, based on public health recommendations from the American
Academy of Pediatrics, the American Medical Association, the American College of
Surgeons, the American Psychiatric Association, and the American Public Health
Association (among many others), we are recommending two significant amendments
to the Governor’s proposal to align it with the public health recommendations provided
by these organizations. First, the background check changes should include all

. firearm sales, not just advertised sales. Second is that we should incorporate an

extreme risk prevention order to supplement the progress that has already been made
with Maine’s yellow flag law.

Background Checks

The Governor’s proposal addresses the gun show loophole, and also requires
background checks for advertised private gun sales. Last year's proposal, LD 168,
was more comprehensive and would have required background checks for the sale,
transfer, or exchange of firearms at gun shows or between private parties while
allowing exemptions for transfers between family members. We do not see a
legitimate reason to exclude non-advertised private sales if there can be an exemption
for transfers between family members, and we would encourage the committee to
amend this section to ensure we do not add an additional loophole that could allow
guns to get in the wrong hands. '

The trafficking of firearms involves a highly efficient, organized, and profitable

- underground industry that moves guns from legal manufacture to dealers to criminals

and others who are prohibited from purchasing guns through traditional means.
Research has shown that background checks save lives. In states that require a
background check for private handgun sales, there are 48% fewer firearm suicides,
while the rates of suicide by other methods are nearly identical. Johns Hopkins
University researchers found that the 2007 repeal of Missouri's background check
requirement was associated with a 25% increase in the gun homicide rate. We also
know that these policies have broad support: 88% of those surveyed in the US,
including 85% of gun owners, favor universal background checks on sales of all
weapons.'
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Yellow Flag Changes vs Extreme Risk Protection Orders

Maine’s yellow flag law is a thoughtful, innovative approach to ensure our law
enforcement officers have a pathway to temporarily remove weapons from an
individual found to be experiencing an acute mental health crisis. It is unique and the
only such law in the country. Over the years since the law was enacted, we have
learned a great deal about how the law has been understood and utilized. We have
identified shortcomings based on law enforcement's limited understanding of the
process prior to the Lewiston tragedy. The significant rise in the use of the law’s
protections since that time has highlighted the fact that it does serve an important
protective function in our state.

However, it has been the longstanding recommendation of nearly every major medical
and public health organization in the country that an extreme risk protection order is
the desired approach toward addressing preventable gun violence. Below are some
factors outlining why such a process would be helpful to run in parallel to Maine’s
yellow flag law. ‘

Inconsistency of Law Enforcement’s Assessment of the Likelihood of Serious Harm

The protective custody statute states “If a law enforcement officer has probable
cause to believe that a person may be mentally ill and that due to that condition
the person poses a likelihood of serious harm as defined in section 3801,
subsection 4-A, paragraph A, B or C, or if a law enforcement officer knows that a
person has an advance health care directive authorizing mental health treatment
and the officer has probable cause to believe that the person lacks capacity, the
law enforcement officer...may take the person into protective custody”.

That definition of “likelihood of serious harm”, and the officers’ interpretation of
that likelihood, is one of the more concerning weak points of the yellow flag
process. If a law enforcement officer assesses that there is a likelihood of serious
harm, then they can obtain a medical practitioner evaluation to assess whether
the person presents a likelihood of foreseeable harm. In discussions with staff at
Sweetser, who have been contracted to conduct these assessments, they have
found a likelihood of foreseeable harm in all but one assessment.

This suggests one of two possibilities — either the medical practitioners are
understandably risk-averse and are reporting a likelihood of foreseeable harm to
avoid even the potential for harm, or the initial assessment by law enforcement
officers, who are not trained to diagnose mental illness, are under-appreciating
the likelihood of serious harm. If it’s the former, then the process is in fact not
providing due process to these individuals, but just creating a bureaucratic delay
before the ultimate surrender of weapons. If the latter, we are leaving weapons
in the hands of individuals in risky situations.

- Extreme Risk Protection Order’s Broader Applicability

An extreme risk protection order would not be limited to mental health crises
alone. They can be invoked in situations where there is credible evidence of
various risks, including domestic violence, substance abuse, or other factors that
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may contribute to an increased likelihood of violence. This reflects the reality that
1) a mental illness or mental health crisis is not a requirement for an act of gun
violence, 2) behaviors are a more important predictor of violence than a mental
health diagnosis, and 3) most people who are mentally ill are not more likely to
commit acts of violence. In fact, they are more likely to be victims of violence
themselves. Only 3-5% of violent acts can be attributed to an individual’s mental
illness. A study of six states with additional protective order procedures found
that 10% of all orders were filed in response to threats of mass violence,
preventing more than 650 potential multiple victim/mass shooting incidents.?

Intervention Before the Need for Protective Custody

An extreme risk protection order would allow for proactive measures before a
situation escalates to a point where emergency custody or involuntary
commitment becomes necessary. This early intervention can be critical in
preventing potential harm and addressing the underlying issues contributing to
the risk.

Protection of Individual Liberty & Ensuring Due Process

Protective custody is a greater infringement on an individual’s liberty.
Temporarily removing someone’s weapons is a less intrusive approach than taking
an individual into custody. An extreme risk protection order would involve judicial
review, ensuring due process rights for the individuals involved. This contrasts
with emergency custody, which may involve an immediate response without the
same level of judicial oversight.

Debunking the ”Disgruntled Ex” Myth

This is often brought up as a critique of Extreme Risk Protection Orders — that a
former partner or someone with a personal vendetta could misuse the law to
make false claims and have someone’s firearms temporarily removed. The same
argument has been made about domestic violence legislation. Fortunately, due
process would be ensured via judicial scrutiny of the evidence before the removal
of firearms. There could also be safeguards built into these measures to mitigate
the risk of abuse, such as allowing the individual in question the opportunity to
present their case, contest the order, and ensure a fair and impartial review. The
law could also include legal consequences for false reports, serving as a deterrent
and providing a measure of accountability to discourage misuse of the system.
There is no evidence of wide-scale abuse of ERPO processes, and in two studies on
the topic, all unqualified petitions were dismissed by the presiding judge before
any order was decided and firearms were removed. 34

Families know their loved ones best

As pediatricians, we are trained to trust a parent’s intuition. A parent’s expression
of concern for their child is often built into our clinical algorithms, because we
know that parents and loved ones recognize patterns and changes in behavior
before even a trained clinician does. Outside of clinical settings, we know that
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family members are often the first people to notice that their loved one needs
help. We need to ensure that a speedy process is available to family members
that makes it easier for them to get dangerous weapons away from someone they
love who is a threat to themselves or others.

We all experienced a collective trauma when our state was rocked by the worst mass
shooting in its history. We genuinely hope that the leaders in our state are able to turn
this tragedy into a moment of cooperation and pass this much-needed comprehensive
gun safety reform. Our children’s lives depend on it.

Sincerely,

oo

Joe Anderson, DO, FAAP
Advocacy Chair, Maine Chapter of the American Academy of Pediatrics
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