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Senator Lawrence, Representative Zeigler, and members of the committee on Energy,
Utilities and Technology: My name is Ashley Luszczki, | reside in Rome, and | am
before you today representing the Maine State Chamber of Commerce, a statewide
organization consisting of more than 5,000 small and large businesses.

The Chamber recognizes the importance of expanding broadband access and the
positive impact doing so has in closing the digital divide and bolstering Maine’s
economy. We also support competition in the marketplace that will lead to greater
affordability, choice, and reliability through evolving forms of internet connectivity
technology. However, we are concerned that the way L.D. 240 (as amended) seeks to
achieve this will have the opposite impact. Therefore, we are testifying in opposition to
this legislation.

Sections 6 and 7 of the amended legislation are of greatest concern to the Chamber.
First, the Public Utilities Commission (PUC) would be tasked with overseeing and
approving contracts between internet service providers (ISPs) and property owners. As
noted before, the Chamber supports competition and feels these contracts will be best
negotiated between the ISPs and property owners, rather than by a government entity.
As for the risk that these arrangements could undermine competition, both federal law
and Maine law prohibit exclusive arrangements that would prevent tenants from
accessing the service providers of their choice and they prohibit discriminating in rental
or other charges between tenants who do and don’t subscribe.

Under Section 7, the PUC could adopt rules on “requirements concerning the
installation of wiring”, compensation, and contracting. Tasking the PUC with this type of




regulatory authority rather than allowing for competition to drive these decisions seems
counterintuitive at a time when Maine is facing a housing crisis. We encourage
lawmakers to focus on policies that incentivize the development of new housing
opposed to placing greater restrictions on developers, which this legisiation would do as
it makes the PUC the authority overseeing when and where wires can be installed in
privately owned properties.

If the goal of L.D. 240 is to ensure that 1) consumers have access to a particular
service they want, and 2) property owners rights are respected, the committee may
want to consider adding ISPs and Broadband Internet Services to Title 14, Section
6041. The statute, which I've included a copy of with my testimony, provides that the
owner of a residential multiple dwelling unit cannot limit a cable television provider's
(operator) ability to offer services to a tenant. Like the amended language of L.D. 240, it
also prohibits a property owner from discriminating against “tenants who subscribe to
these services and those who do not”.

There are some key differences to point out between that statute and what is being
proposed with L.D. 240 though. First, Title 14, Section 6041 only applies to residential
multiple dwelling units whereas L.D. 240 includes structures “to be” or “are” occupied by
places of business. It also does not require an operator to pay for the cost of installing
wiring to gain a right of access or suggest that the operator owns and has exclusive use
to wiring. Furthermore, it doesn’t give the PUC the authority to review and approve
access contracts or set in rules requirements around the installation of wiring.

In closing, the Chamber opposes L.D. 240 as drafted.
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Title 14: COURT PROCEDURE -- CIVIL
Part 7: PARTICULAR PROCEEDINGS

Chapter 710-B: CABLE TELEVISION AND OVER-THE-AIR RECEPTION DEVICE
INSTALLATION

§6041. Installation; consent of building owner required

L Installation. A tenant in a multiple dwelling unit may subscribe to cable television service or use an over-
the-air reception device, subject to the following provisions.

A. An operator who affixes or causes to be affixed cable television facilities or an over-the-air reception device
to the dwelling of a tenant shall do so at no cost to the owner of the dwelling; shall indemnify the owner
immediately for damages, if any, arising from the installation or the continued operation of the installation, or
both; and may not interfere with the safety, functioning, appearance or use of the dwelling, nor interfere with
the rules of the owner dealing with the day-to-day operations of the property, including the owner's
reasonable access rules for soliciting business.

Nothing in this section may prohibit an owner from contracting with the operator for work in addition to
standard installation. (PL 2007, c. 57, §1 (AMD).)

B. An operator may not enter into any agreement with persons owning, leasing, controlling or managing a
building or perform any act that would directly or indirectly diminish or interfere with the rights of any tenant
to use a master or individual antenna system. ([pL 2007, c. 57, §1 (aMD).]

C. An operator must have the owner's written consent to affix cable television system facilities or an over-the-
air reception device to a tenant's dwelling. The owner may refuse the installation of cable television facilities or
an over-the-air reception device for good cause only. Good cause includes, but is not limited to:

(1) Eailure to honor previous written contractual commitments; or

(2) Failure to repair damages caused by an operator during prior installation. [pL 2007, c. 57, §1
(AMD) . ]

D. In the absence of written consent, the consent required by paragraph C (./14/titlel4sec604Lhtml) is
considered to have been granted to an operator upon the operator's delivery to the owner, in person or by
certified mail, return receipt requested by the addressee, the following:

(1) A copy of this section;

(2) A signed statement that the operator will be bound by the terms of this section to the owner of the
property upon which the cable television system facilities or over-the-air reception device is to be affixed;
and
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(3) Notice to the owner in clear, understandable language that describes the owner's rights and
responsibilities. [(PL 2007, c. 57, §1 (amMp).]

E. If consent is obtained under paragraph D (./14/titlel4sec604Lhtml), the operator shall present and the
owner and operator shall review, prior to any installation, plans and specifications for the installation, unless
waived in writing by the owner. The operator shall abide by reasonable installation requests by the owner. In
any legal action brought pursuant to this paragraph, the burden of proof relative to the reasonable nature of
the owner's request is on the operator. The operator shall inspect the premises with the owner after
installations to ensure conformance with the plans and specifications. The operator is responsible for
maintenance of any equipment installed on the owner's premises and is entitled to reasonable access for that
maintenance. Unless waived in writing by the owner, the operator, prior to any installation, shall provide the
owner with a certificate of insurance covering all the employees or agents of the installer or operator, as well
as all equipment of the operator, and must indemnify the owner from all liability arising from the operator's
installation, maintenance and operation of cable television facilities or an over-the-air reception device. [PrL
2007, c. 57, §1 (AMD).]

E. If consent is obtained under paragraph D (./14/titlel4sec6041html) and the owner of any such real estate
intends to require the payment of any sum in excess of a nominal amount defined in this subsection as $1, in
exchange for permitting the installation of cable television system facilities or an over-the-air reception device
to the dwelling of the tenant, the owner shall notify the operator by certified mail, return receipt requested,
within 20 days of the date on which the owner is notified that the operator intends to install cable television
system facilities or an over-the-air reception device to the dwelling of a tenant of the owner's real estate.
Without this notice, it will be conclusively presumed that the owner will not require payment in excess of the
nominal amount mentioned in this section specified for such connection. If the owner gives notice, the owner,

within 30 days after giving the notice, shall advise the operator in writing of the amount the owner claims as
compensation for affixing cable television system facilities or an over-the-air reception device to the owner's
real estate. If, within 30 days after receipt of the owner's claim for compensation, the operator has not agreed
to accept the owner's demand, the owner may bring an action in the Superior Court to enforce the owner's
claim for compensation. If the Superior Court decides in favor of the owner and orders the operator to pay the
owner's claim for compensation, the operator shall reimburse the owner for reasonable attorney's fees
incurred by the owner in litigation of this matter before the Superior Court. The action must be brought within
6 months of the date on which the owner first made demand upon the operator for compensation and not after
that date.

It must be presumed that reasonable compensation is the nominal amount, but such presumption may be
rebutted and overcome by evidence that the owner has a specific alternative use for the space occupied by cable
television system facilities or equipment or an over-the-air reception device, the loss of which will result in a
monetary loss to the owner, or that installation of cable television system facilities or equipment or an over-
the-air reception device upon the multiple dwelling unit will otherwise substantially interfere with the use and
occupancy of the unit or property to an extent that causes a decrease in the resale or rental value of the real
estate. In determining the damages to any such real estate injured when no part of it is being taken,
consideration is to be given only to such injury as is special and peculiar to the real estate and there must be
deducted from the damages the amount of any benefit to the real estate by reason of the installation of cable
television system facilities or an over-the-air reception device. [PL 2007, c. 57, §1 (aMD).]
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’ G. None of the steps enumerated in paragraph F (./14/titlel4sec604Lhtml), to claim or enforce a demand for
compensation in excess of the nominal amount, may impair or delay the right of the operator to install,
maintain or remove cable television system facilities or an over-the-air reception device at a tenant's dwelling
on the real estate. The Superior Court has original jurisdiction to enforce this paragraph. [p1. 2007, c. 57,
§1 (AMD).)

H. A person owning, leasing, controlling or managing any multiple dwelling unit served by a cable television
system or an over-the-air reception device may not discriminate in rental or other charges between tenants
who subscribe to these services and those who do not, or demand or accept payment in any form for the
affixing of cable television system equipment or an over-the-air reception device on or under the real estate,
except that the owner of the real estate may require, in exchange for permitting the installation of cable
television system equipment or an over-the-air reception device within and upon the real estate, reasonable
compensation to be paid by the operator. The compensation must be determined in accordance with this
subsection. [PL 2007, c. 57, §1 (AMD).]

L. As used in this subsection, unless the context otherwise indicates, the following terms have the following
meanings.

(1) "Operator” means any person, firm or corporation owning, controlling, operating, managing or leasing
a cable television system, satellite system, wireless cable system or any other system involving the
transmission and reception of a signal or any lawful agent appointed by any one of the persons or entities
mentioned in this subparagraph.

(2) "Multiple dwelling unit” means any building or structure that contains 2 or more apartments or living
units.

(2-A) "Over-the-air reception device" means a device used for receiving a signal that is transmitted over
the air, including, but not limited to, a satellite dish apparatus, a television antenna and a wireless cable
antenna.

(3) "Owner" means the person or persons possessing legal title to real estate or the lawful agent appointed
by an owner.

(4) "Tenant” means one who has the temporary use and occupation of real property owned by another
person. [PL 2007, c. 57, §1 (AMD).]
[PL 2007, c. 57, §1 (AMD).]

SECTION HISTORY
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