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Testimony in Opposition to L.D. 1771, An Act Regarding Speedy Trials

Senator Carney, Representative Moonen, and honorable members of the Joint Standing
Commuttee on Judiciary, my name 1s Aaron Frey, and I have the privilege to serve as Mame’s
Attorney General Iam here today to testify m opposition to L D 1771, An Act Regarding Speedy
Truals

Ths bill goes beyond what the United States Supreme Court held was required by the Sixth
Amendment of the United States Constitution in Barker v Wingo and what the Mame Law Court
held was required by Article I Section 6 of the Maine Constitution 1n Winchester v State This
bill 1s also more restrictive than the federal Speedy Trial Act As 1t 1s currently drafted, L D 1771
places unrealistic burdens on all players 1n the criminal justice system

This bill establishes time limits for when a trial must commence after either a first
appearance or an arraignment, whichever 1s earlier, based on class of crime and whether the
defendant 1s mcarcerated For charges of a murder, a Class A, Class B or Class C crime, a trial
must commence within 180 days 1f the defendant 1s 1 custody and within 270 days 1f the defendant
1s not 1 custody For charges of a Class D or Class E crime and not charged with a related Class
C or lugher crime, trnal must commence within 45 days 1f the defendant 1s m custody and within
60 days if the defendant 1s not 1 custody These time limits do not appear to have any relation to
the complexity of the case or the variety of developments that may arise relating to each -
prosecution Unfortunately, the bill provides for limited circumstances m which these timelines
may be tolled which do not take mnto account trial preparation for either prosecutors or defendants,
available court time, or the time 1t takes to file and hear pretrial motions

A primary concern for the Office of the Attorney General 1s what this would mean for the
prosecufion of homicide cases Generally, 1t takes at least one year to 14 months for a case to be
fully developed by both sides to be ready for trial Thus 1s the time 1t takes for full investigation,
expert testing, any mental health evaluation, any testing by the defense or defense expert witness
preparation, and any litigation of pretrial motions Under this legislation, 1f any party to a homicide
case 15 unable to proceed within the provided timeframes set forth, this bill requires dismissal with
prejudice, barring our ability to bring homicide charges again later against the defendant

From a resource perspective, the Office of the Attorney General currently only has four
full time homicide prosecutors, with a small number of other prosecutors 1 the office Criminal
Division who may assist with the lugh caseload Waith only 6 months from the time of the first



appearance or arraignment to start a trial, the office would not have sufficient experienced
homicide attorneys to handle the incoming cases At the same time, there are presently 55
defendants with pending homicide charges There 1s no way my office 1s resourced to manage the
existing caseload under the proposed timelines, let alone being able to fully address new homicide
cases that develop

My office 1s also concerned about the additional burdens this bill appears to place on
judicial operations and the Maine State Police, mcluding the Crime Lab and Computer Crimes
Umt For example, with respect to judicial operations not all counties have monthly grand
juries In many counties, grand juries only meet every two to four months In order the meet the
new speedy trial imeframes, counties will need to be prepared to convene grand juries at least
every month

The night to a speedy trial is a constitutional protection, 1s the responsibility of all parties
to a prosecution, and 1s a right that my office takes seriously At the same time, defendants
currently have tools to ensure that their trials are constitutionally expedient, including having their
charges dismissed for a constitutional speedy trial violation While we have all been frustrated by
the pace at which cases are heard in current years, limiting the process to unworkable timelines
will require even more staff and resources to successfully accomplish

I urge you to vote Ought Not to Pass on LD 1771 as 1t 1s currently drafted
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Background: Followmg is charges m six cases and
convichions of theft by unauthorized takmg and violation
of conditton of release, which were affirmed by the
Supreme Judicial Court, Mead, J, 195 A 3d 506, mmmate
filed petihons for post-conviction review (PCR) The
Superior Court, Aroostook County, Harold Stewart, J,
denied the petihons Inmate appealed

Holdings® The Supreme Judicial Court, Connors, J , held
that

delays rangmmg from 33 to 42 months were not so
significant as to cause a per se violation of defendant’s
right to speedy trial but were long enough to warrant
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Opinion
CONNORS, J

[71] Dennis F Winchester appeals from a judgment of the
post-conviction review (PCR) court (Aroostook County,
Stewart, J) denying his PCR petitions Winchester argues
that his counsel’s failures to assert his right to a speedy
trial constituted meffective assistance of counsel
Concludmg that the court misconstrued aspects of the
relevant law, we vacate the judgment and remand for
reconsideration consistent with this opmion In dong so,
we clarify the contours of the speedy trial protection
contamed 1m the Mame Constitution and the imterplay
between a speedy tral claim and an meffective assistance
of counsel claim when counsel fails to raise a viable
speedy trial claim

I BACKGROUND

A. As of February 2015, Winchester was mcarcerated
on an earher criminal conviction.

[f2] Before the State mitiated the cases that are the
subject of this appeal, 1t filed two crimmal complamts
agamst Winchester One of these complamts was
dismussed, the other resulted m a conviction for which
Winchester was sentenced m February 2015 to five years
m prison, with all but three years suspended These
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complamts are not the subject of the mnstant petitions but
resulted n Wmchester’s incarceration durmg a portion of
this case’s history

B. Winchester was charged 1n six separate cases In
2014 and 2015, 1n 2017, he was found guilty after tral
m one case and pleaded nolo contendere as to the
remaining five cases.

[93] Between June 2014 and March 2015, the State
charged Winchester m six separate cases that are the
subject of this appeal ' The following findings of the PCR
court, supported by record evidence, describe the
chronology of these cases as relevant to the speedy trial
1ssue before us

o April 3, 2015 The trial court (Aroostook County,
Hunter, A R.J) signed an order allowing Attorney
Jon Plourde—mitially appomted to6 represent
Winchester m all the underlying cases except Docket
No CR-2015-067—to withdraw

» Apnl 12, 2015 Winchester wrote a letter to the
clerk of the court asking whether Plourde had filed a
motion for a speedy trial The clerk erroneously
responded that Plourde had filed the motion

+ Apnl 28, 2015 Attorney Neil Prendergast was
appomted to represent Winchester m all six cases

» August 3, 2015 Prendergast filed motions to
suppress 1 all dockets The hearing on the motions
was not held until July 20, 2016 As the PCR court
found, 1t 1s “unclear from the files” why there was an
eleven-month pemod between the filmg of the
motions and the hearing

» October 27, 2016 The court signed an order
denymng the motions, addressing only ome of
Winchester’s arguments as to why the evidence
should be suppressed

* February 27, 2017 Prendergast moved to withdraw
as counsel The court demed the motion and, n a
supplemental order, explamed that Prendergast could
not withdraw so close to trial mm Docket No
CR-2015-067, which was scheduled for March 14,
2017

» March 14, 2017 Tral in Docket No CR-2015-067
was cancelled due to a snowstorm, after which the
court allowed Prendergast to withdraw 2

» April 12, 2017 Attorney Chris Coleman was

appointed to represent Winchester

» May 2017 Winchester completed his sentence for
the burglary charge predating the six cases at 1ssue
He contimued to be held without bail at the
Aroostook County jail thronghout the remamder of
these proceedings, however, because his bail had
been revoked i the DNA case

« June 29, 2017 Coleman withdrew because he took
other employment Attorney John Tebbetts was
appointed as Winchester’s counsel on the same day

¢ July 5, 2017 Winchester filed a motion for further
findings of fact and conclusions of law regarding the
October 27, 2016 order The court granted the
motion the following week

» August 23, 2017 In response to Wimchester’s
motion for further findings of fact and conclusions of
law, the court 1ssued an order describing why the
motions to suppress had been denied.

* November 9, 2017 Docket No. CR-2014-545 went
to trial, Winchester was found guilty and sentenced
to five years 1n prison

» December 6, 2017 The DNA case was scheduled
for trtal That mornmng, Winchester pleaded nolo
contendere m each of the remamning cases and was
sentenced to five-year terms m each, with the
sentences to run concurrently to one another but
consecufively to the sentence that he received m
Docket No CR-2014-545 Winchester reserved his
right to appeal each case based on, mter alia, hus
right to a speedy trnal

* 2018 Represented by Attorney Tebbeits,
Winchester appealed his conviction, arguing that the
court erred when 1t entered orders denymg his
motions to suppress We affirmed the trial court’s
orders on October 18, 2018 State v Winchester,
2018 ME 142, § 18, 195 A3d 506 We did not
address whether Wmchester was deprived of the
right to a speedy trial, explammng m a footnote that
he had abandoned that 1ssue on appeal by failing to
present any developed argument either to the trial
cowrtortous /d §12n4

In total, the time between when Winchester was inrhally
charged and when each case was resolved ranged from
thirty-three to forty-two months

In Docket No CR-2014-267, Winchester was
charged by complamt on June 3, 2014, and by
mdictment on July 11, 2014 In Docket No
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CR-2014-515, Winchester was charged by
complamt on November 10, 2014, and by
mdictment on January 9, 2015 In Docket Nos
CR-2014-545 and CR-2014-547, Winchester was
charged by complant on November 25, 2014, and
by mdictment on January 9, 2015 In Docket No
CR-2015-003, Winchester was charged by
mdictment on January 9, 2015 Fnally, m Docket
No CR-2015-067, Winchester was charged by
mdictment on March 6, 2015 For the purposes of
the speedy trial analysis, we need to distinguish
only one of the five cases m which he ultimately
pleaded nolo contendere, Docket No
CR-2014-267, heremafter referenced as “the
DNA case” These criminal actions, all
commenced m Aroostook County, relate
primarily to burglaries and thefts

For no reason discernible from the record, the tnal
was never held, with Winchester pleading nolo
contendere nine months later

[§4] Wnchester filed PCR petitions m January 2019 The
PCR court demed his petitions, applying the federal test
from Barker v Wingo, 407 US 514, 530, 92 S Ct 2182,
33 LEd2d 101 (1972), to determme whether
Wmchester's speedy tral nghts had been wiolated
Winchester then sought a certificate of probable cause
from us, argung that he had been demed effective
assistance of counsel due to us attorneys’ failures to raise
his speedy trial claims We demed his request as to
Plourde, but we granted 1t as to Prendergast and Tebbetts

II DISCUSSION

[951 We review a PCR court’s factual findings for clear
error and 1ts legal conclusions de novo Fortune v State,
2017 ME 61, ] 12, 158 A 3d 512 Because this analysis
often mvolves mixed questions of law and fact, we “apply
the most appropriate standard of review for the 1ssue
rased depending on the extent to which that 1ssue 1s
dominated by fact or by law ” Id {13

A Winchester 1s entitled to a dismissal of the

mdictments 1f he can show that his counsel’s
meffectiveness prejudiced his ability to obtain
dismissal of charges based on a violation of his right to
speedy trial

[76] In assessmg a clam of meffective assistance of
counsel, we apply the standards set forth m Strickiand v
Washington, 466 US 668, 104 S Ct 2052, 80 LEd2d
674 (1984) See, e g, Theriqult v State, 2015 ME 137, §
13, 125 A 3d 1163 A successful showing of meffective
assistance of counsel “requires proof of [(1)] deficient
performance and [(2)] resulting prejudice ” In 1e Child of
Kenneth S, 2022 ME 14, 1 28, 269 A 3d 242 Counsel’s
performance 1s deficient if 1t falls below “an objective
standard of reasonableness,” Ford v State, 2019 ME 47,
11, 205 A 3d 896 (quotation marks omutted), 1€, if the
performance falls below what 15 expected of “an ordmary
fallible attorney,” Philbrook v State, 2017 ME 162, § 7,
167 A 3d 1266 (quotation marks omitted)

[17] To prove resultng prejudice, a petitioner must show
that the “errors of counsel actually had an adverse effect
on the defense ” Ford, 2019 ME 47, § 11, 205 A 3d 896
(alteration and quotation marks omitted) The pefitioner
must establish “a reasonable probability that, but for
counsel’s unprofessional errors, the result of the
proceeding would have been different” Id § 14
(quotation marks omitted) When a petitioner challenges a
conviction based on a guilty plea, the petitioner “must
show that there 1s a reasonable probability that, but for
counsel’s errors, he would not have pleaded guilty and
would have msisted on gomg to trial ” Laferriere v State,
1997 ME 169, § 7, 697 A2d 1301 (quotation marks
omutted) “[A] reasonable probability 1s a probability
sufficient to undermine confidence 1n the outcome ™ Id
8 (quotation marks omitted)

[18] The normal remedy when counsel 1s meffective, a
new tr1al, does not satisfy constitutional requirements if
the speedy trial provision has been violated Barker, 407
US at 522,92 SCt 2182 (holding that dismissal 1s the
“only possible remedy” for a speedy tral violation), Stare
v Snuth, 400 A 2d 749, 752 (Me 1979) (“The demal of
the right to a speedy trial, guaranteed by the Sixth and
Fourteenth Amendments of the Constitution of the United
States and Article I, Section 6 of the Constrtution of the
State of Mame, has but one extremely harsh remedy,
disrmissal of the charges ™)

[191 Grven thus legal predicate, when a defendant raises an
meffectiveness claim based on his counsel’s fatlure to
pursue a motion to dismiss on speedy trial grounds, we
must consider whether such a motion to dismiss, had 1t
been filed by counsel, would or should have resulted m a
dismussal of the charges on speedy tral grounds If so, the
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Strickland prejudice prong has been met and, absent a
vald strategic reason for counsel’s failure to file the
motion (such as the defendant’s preferences for delay or
the need for time to mvestigate and prepare defenses),
counsel’s performance was deficient, and we must
remand for the petttion to be granted and the charges to be
dismussed * Also, as discussed below, see mfra § 28, one
factor n assessing the merits of a speedy trial clamm 1s the
reason (or reasons) for the delay For this reason, the
question of whether delay constituted a reasonable
defense strategy for the purposes of determmnimng whether
the Strickland deficient performance prong has been met
can be subsumed mto an analysis of the merits of the
speedy trial clarm

3 See Hall v Stare, 281 Ark 282, 663 S W 2d 926,
927 (1984) (dismussing a charge after a guilty plea
where counsel at the time of the plea offered no
testimony regarding a strategy behind their faihure
to assert the night to a speedy trial), People v
Peco, 345 TIl App 3d 724, 281 T Dec 157, 803
NE2d 561, 565 (2004) (explammng that the
failure of counsel to claim a speedy trial violation
constitutes effective assistance of counsel
“when there 1s at least a reasonable probability
that the chient would have been discharged had a
timely motion been filed and there was no
justification for the attorney’s decision not to file
a motion”), State v Castro, 402 P 3d 688, 695
(NM 2017) (boldng a defendant’s night to a
speedy tnal was not violated because, mter alia,
counsel was likely delaymg trial mn an attempt to
push back the defendant’s possible deportation),
Commonwealth v Roundtree, 469 Pa 241, 364
A2d 1359, 1363-64 (1976) (holding that an

. attorney’s failure to move to quash an mndictment
despite a delay of over six years constituted
meffective assistance of counsel because, nter
aha, the failure could not be regarded as a
strategic maneuver), Nelson v Hargett, 989 F 2d
847, 850, 854 (5th Cir 1993) (vacating the demal
of an meffective assistance claim for further
development of the record because 1t was difficult
on the facts “to view [counsel’s] failure to pursue
the speedy tral claim as the product of a
reasonable hitigation strategy™)

[110] Because “a claim that appellate counsel was
meffective 15, m actuality, an assertion that there was an
alleged flaw mn the trial proceedings for which appellate
counsel neglected to seek rehef,” Fortune, 2017 ME 61,
16, 158 A 3d 512 (quotation marks omutted), it follows
that any prejudice to Wmnchester as a result of the failure
to pursue his speedy tral claims on direct appeal also

turns on the likelthood that his speedy trial claims would
have been successful had counsel pursued them See
Flood v State, No E2009-00294-CCA-R3-PC, 2010 WL
1068184 at *5, 2010 Tenn Crim App LEXIS 251 at *14
(Mar 24, 2010) (“To prevail, the [accused] must establish
that hus nght to a speedy trial was violated and that
counsel failed to pursue the 1ssue on appeal **)

[J11] In sum, the key to assessmg the merts of
Winchester’s petitions 15 determining whether he had
mertorious grounds to move to dismuss the mdictments
based on his right to a speedy trial If so, and if no
reasonable litigation strategy caused his counsel’s pursuit
or countenance of delay, then Winchester suffered a
constitutional violation, and the sole available remedy 1s
disnussal of the indictments

B. We review whether Winchester had meritorious
speedy trial claims under the Mame Constitution

[f12] In lus appeal of the PCR court’s demal of his
petitions, Winchester’s claim rests solely on the Mame
Constitution * See State v Caouette, 446 A 2d 1120, 1121
n2 Me 1982) (“The Sixth Amendment claim was not
pursued on appeal and we have no occasion to discuss
1t) Hence, unless we specifically indicate otherwise, we
discuss federal precedent only to the extent that we find it
persuasive

4 In his petitions, Wmchester did not identify
whether he was making a claim under the Mamne
or United States Constitutions, nor did his counsel
delmeate between the two before the PCR court,
nor did the PCR court delineate when ruling on
the petitions

[f13] Although Winchester’s failure to develop his
speedy trial claim under the Mame Constitution at the
trial level potentially foreclosed his ability to raise the
claim on appeal, see State v White, 2022 ME 54, 31
n 13, 285 A 3d 262, given the current indetermmate status
of our precedent regarding the test for a speedy trial
violation under the Mamne Constitution, see infran 18, we
chose to request supplemental briefing on the 1ssue and
mvited amicus briefs, see State v Jewert, 146 Vt. 221,
500 A 2d 233, 234 (1985) (ordering supplemental briefing
on an 1ssue relating to the Vermont Constitution) * In light
of thus bnefing and the parties® arguments, we turn to an
analysis of article I, section 6 of the Maine Constitution

5 We received four amicus briefs and thank the
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amc1 and thewr attorneys for thewr helpful
submissions

C Under article I, section 6 of the Mame Constitution,
a flexible balancing test 1s applied to determine
whether the right to a speedy trial has been violated,
examming the length of delay, the reasons for delay,
the accused’s invocation of the right, and prejudice.
[114] When we construe the Mame Constitution, our
review can embrace, without limitation, an examination
of text, purpose, history, common law, statutes, and rules,
economic and sociological considerations, and precedent
Statev Moore, 2023 ME 18,918, — A 3d

1. The text of article I, section 6 1s nonspecific.

[915] The Mame Constitution provides “In all crimimnal
prosecutions, the accused shall have a nght  [tjo have a
speedy, public and impartial trial * Me Const art L, §
6 Because Mame separated from Massachusetts n 1820,
1n many mstances the starting pomt for the framers of the
Mame Constitution was the Massachusetts Declaration of
Raghts ¢ That 1s not the case, however, with respect to
article 1, section 6, given that its language differs
significantly from the Massachusetts Declaration ’

6 A People’s Address appended to the Constitution
as sent to the Mame electorate for approval stated
“Assuming that [Massachusetts] mstrument for a
basis, the convention proceeded to frame a
Constitution for the State of Maine, deviating
those cases only, where experience of this and of
other States m the Umon seemed to justify and
require 1t” Address, reprmted in Debates and
Journal of the Constitutional Convention of the
State of Mame (1819—20) pt 3, at 106 (1894)

7 The Massachusetts Declaration of Raghts did not
(and does not) have a speedy trial provision per
se, mstead, the right has been read mto 1ts
remedies provision, which provides “Every
subject of the commonwealth ought to find a
certain remedy, by having recourse to the laws,
for all mjuries or wrongs which he may receive m

his person, property, or character He ought to
obtamn right and justice freely, and without bemg
obliged to purchase 1t, completely, and without
any demal, promptly, and without delay,
conformably to the laws ” Mass Const pt 1, art
X1, see also Commonwealth v Harley, 337 Mass
384,149 N E 2d 608, 610 (1958)

[916] Instead, textual reference to a “speedy” trial

-appeared to origmate m the Institutes of Sir Edward Coke,

“read 1n the American Colomes by virtually every student
of the law” Klopfer v North Carolma, 386 US 213,
225, 87 SCt 988, 18 LEd2d 1 (1967) The term was
then mcorporated mto the first state constitubon
Virginia m 1776, other pre-1820 state constitutions, and
the Sixth Amendment See Va. Const art I, § 8, Klopfer,
386 US at 22526, 87 SCt 988, Fowlkes v
Commonweaith, 218 Va 763, 240 SE2d 662, 663 n2
(1978), In re Provoo, 17 FR.D 183, 196-98 (D Md
1955) ,
[917] None of these pre-1820 authortes to which the
Maine framers and ratifiers may have been exposed,
however, provide further detail relevant to the issues
present m the mstant case Cf Umited States v Olsen, 21
F 4th 1036, 1061 (9th Cmx 2022) (“[Sjurprismgly few
Founding era cases 1lluminate the full meaning and scope
of the speedy trial nght ) Nor are any specifics beyond
the naked reference to a “speedy” trial provided m the text
of the Mame Constitution itself The indefinite nature of
the constitutional text allows it to remam viable as
circumstances change over time Cf Allen v Quinn, 459
A2d 1098, 1102 (Me 1983) (“Constrtutional provisions
are accorded a hiberal mterpretation in order to carry out
therr broad purpose, because they are expected to last over
time and are cumbersome to amend )

[918] Hence, we must go beyond the plain language of
article I, section 6 to divine the test that measures whether
a violation of the right to a speedy trial has occurred.

2 Historical context reflects that pretrial delay was
a motivating factor in Maine’s separation from
Massachusetts and that multiple concerns animated
the framers.
[19] Not only was article I, section 6 not derived from
the Massachusetts Declaration, but one factor motivating
Mame’s separation from the Commonwealth was long
delay m obtamng trials The Massachusetts courts
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operated m only some of Maine’s counties, and typically
no more than once per year See Damel Dawvis, An
Address to the Inhabitauts of the District of Mame Upon
the Subject of thewr Separation from the Present
Government of Massachusetts by One of Therr Fellow
Citizens, 16 (Apr 1791),
https //www mamememory net/media/pdf/103653 pdf
[heremafter Davis Address] The result was lengthy
pretrial confinement See :d at 17-18 (“It 15 not an
unusual thing, for persons to be confined m the jails, at
the public[ ] expense, for nine or ten months together,
warting for nothing but the return of the Supreme Judicial
court, to give them their trial )

[920] Frustration with pretrial confinement was recorded
m the 1819 Articles of Separation, where lawmakers
specifically estabhished that “all actrons, suits, and caunses

shall be  heard, tnied and determined n the highest
court of law  at the first term of such court ” Articles of
Separation § 7, reprinted n Debates and Journal of the
Constitutional Convention of the State of Mame
(1819-20) pt 3, at 13 (1894) Importantly, however, the
Constitution drafted later that year dropped this strict
deadline, stead opting for the more flexible language
contamned 1n article I, section 6

[921] The Mame framers left Inttle legislative history to
aid m mterpretation of article I, section 6 Early materials
suggest four reasons for the speedy trial guarantee (1)
allowing those accused to clear ther names quickly, Op
Me Att’y Gen (1860), reprinted in 1859-1870 Me Att’y
Gen Ann Rep 4, (2) ncreasmg the probability of a just
outcome by preventing witnesses from dymg or losing
therr memones, 1d, (3) dissuading crime and legitimizing
the legal system by providing timely punishment, see
1823 Me Laws 197, 206-08 (Message of the Governor of
1the State of Mame to Both Branches of the Legislature, 3d
Legis), and (4) mmumizing the cost of pretrial
mcarceration, Davis Address, supra § 19, at 18-19

3. The right to a speedy trial has been protected by

statute or by a rule of criminal procedure sice

Maine became a state
[522] Immedsately after Maine became a state, the Maine
Legislature enacted a statute that provided speedy trial
rights to crimmal defendants See PL 1821, ch 59, § 44
The statute contained two key components the accused
had to assert the right to a speedy trial, and once the right
was asserted, the accused had to be bailed, tried, or
discharged within the current or second term of the return
of the accused’s mdictment * The statute remamed largely

unchanged until 1965 *

8 See State v O’Clair, 292 A 2d 186, 191-92 (Me
1972) The ongmal text of the first statute,
enacted m 1821, provided

‘ [Wlhen any person shall be held i prison
under mdictment, he shall be tried or bailed at
the first term next after lus mdictment, if he
demands the same, unless 1t shall appear to the
Court that the witnesses, on behalf of the
government, have either been enticed away or
are detamned by some mevitable accident from
attendmg And all persons under mdictment for
felony shall be bailed or tried at the second
term after the bill shall be returned, if they
demand 1t

PL 1821, ch 59, § 44 The language used m the
statute appears to be based on the Habeas Corpus
Act of 1679 See Habeas Corpus Act 1679, 31
Car 2¢ 2

S See PL 1821, ¢h 59, § 44, RS ch 172, §§
12-15 (1841), R.S ch 134, §§ 9-10 (1857), R.S
ch 134, §§ 9-10 (1871), R.S ch 134, §§ 9-10
(1883), R.S ch 135, §§ 9-10 (1903), R.S ch
136, §§ 10-11 (1916), RS ch 146, §§ 10-11
(1930), R S ch 135, §§ 8-9 (1944), R.S ch 148,
§§ 8-9 (1954), 15 MR.S § 1201 (1964) In 1871,
the statute was amended to mclude the followmg
language “Any person indicted, although he has
not been arrested, 15 entitled to a speedy tral, if he
demands it, m person, m open court” R.S ch
134, § 10 (1871)

[723] In 1965, the term approach to the court calendar
was eltmmated See PL 1965, ch 356, § 43 The statute
measuring the time for tnal by term was replaced by Rule
48 of the Mame Rules of Crmmmal Procedure, which
measured—and continues to measure—the relevant time
by “unnecessary delay ™ MR. Crim P 48(b) (1965)
(repealed 2015), available at 161 Me 606 (1965), see
MR.U Crim P 48(b)(1), Stare v O’Clair, 292 A 2d 186,
192 (Me 1972) (stating that the change from specific
statotory time Imnits to “the more flexible standard of
‘unnecessary delay’ ” “mamifests a desire to substitute
for the former definite term limatations a formula
adaptable to a judicial system respecting which the
existence or expiration of terms of cowrt as such was
meant to be phased out™)

10 The rule currently provides “If there 1s
unnecessary delay m bringing a defendant to trial,
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the court may upon motion of the defendant or on

the court’s own motion dismiss the mdictment,
mformation, or complamt The court shall direct
whether the dismissal 1s with or without
prejudice” MRU Crim P 48(b)(1) The last
sentence of Rule 48(b)(1) was added mn 1983 m
response to our ruling i State v Wells, 443 A 2d
60, 63-64 (Me 1982), m which we explamed
how, m addiion to dismussal based on a
constitutional speedy trial wiolation, the court
retamns the power to disnmss an indictment with or
without prejudice for a prosecutor’s failure to
pursue a case with due diligence See State v
Eaton, 462 A2d 502, 504 n6 (Me 1983), see
also Wells, 443 A 2d at 63-64 (“The purpose of
the rule ensures not only a crimmal defendant’s
constitutional right to a speedy tnal, but also
furthers mmportant judicial policy considerations
of rehef of trial court congestion, prompt
processmg of all cases reaching the courts and
advancement of the efficiency of the crimimal
justice process ™)

4. Sociological considerations favor a dynamic

construction of article I, section 6.
[{24] Our Constitution 15 “a hive and flexible mstrument
fully capable of meeting and serving the mmperative needs
of society m a changmg world ” Opinion of the Justices,
231 A 2d 431, 434 (Me 1967) Analysis of the scope of a
constitutional protection can require consideration of the
“public policy for the State of Mame and the appropriate
resolution of the values we find at stake ™ State v Rees,
2000 ME 55, § 8, 748 A 2d 976 (alteration and quotation
marks omitted)

5, Precedent supports the use of a flexible,

multi-factor test.
[125] As an overarchmg principle, we have repeated
many tumes that the constitutional standard for a speedy
tnal 1s flexible, and the application of the standard 1s
dependent on the umque circumstances of each case !
There are several factors that we have concluded are
relevant to thus flexible analysis

n See State v Couture, 156 Me 231,245,163 A2d

646 (1960), O’Clar, 292 A 2d at 192, State v
Bessey, 328 A 2d 807, 816-18 (Me 1974), State
v Cadman, 476 A2d 1148, 1150 (Me 1984),
State v Murphy, 496 A 2d 623, 627 (Me 1985),
¢f Barker v Wingo, 407 US 514, 521,92 SCt
2182, 33 LEd.2d 101 (1972) (“Fmally, the
right to speedy trial 1s a more vague concept than
other procedural rights It 1s  mpossible to
determme with precision when the right has been
demed We cannot definitely say how long 1s too
long m a system where justice 15 supposed to be
swift but deliberate ™)

a Length of the delay

[926] The first factor “1s the actual length of the delay”
State v Cadman, 476 A 2d 1148, 1150 (Me 1984) There
will always be some delay between the inception of a
crimmnal charge and the trial The ordmary delay
associated with the criminal justice process does not result
m a speedy tnal violation, and an accused cannot make a
snccessful speedy trial claim where the delay 1s limited 1n
duration unless they pomt to “additional circumstances ”
See 1d at 1150-51 Even when a delay extends beyond
what we would ordmarily expect and becomes
“conspicuously excessive,” the State may show that no
violation occurred by pomting to mitigating factors See
1d

[127] Depending on factors such as the complexity and
number of charges a defendant 1s facing, delay can be
essential to the defendant’s ability to mount a defense
See, eg, O'Clan, 292 A2d at 192-93 (holding that no
speedy trial violation occurred despite a twelve-month
delay because the defendant had requested a delay m
order to secure defense witnesses) Accordmgly, we have
not decided whether 1t 1s possible to pinpomt a bright-lne
duration of delay as always conspicuously excessive, nor
have we determmed any period of delay as sufficient to
trigger a speedy trial analysis in the first place Thus,
while length of delay 1s an mportant startmg pomt, we
have consistently looked to other factors, discussed
below, m determming whether a defendant’s speedy trial
right has been violated

b Reasons for the delay
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[128] Our speedy trial analysis weighs the reasons for the
delay and whether the delays are attributable to the
accused or to the State See Cadman, 476 A 2d at 1150-52
(affirmng the rejection of a speedy trial claim because,
mter ahia, we were “left to speculate as to what caused the
delay and as to whether 1t was a normal or an exceptional
circumstance™), State v Hale, 157 Me 361, 369, 172
A2d 631 (1961) (holding that a defendant could not
assert a speedy trial violation for delays accrued while
they were a fugitive from justice and in another state),
State v Rastrom, 261 A 2d 245, 246 (Me 1970) (“Courts

have not hesitated to take account of the fact that delay
15 solely the fault of a respondent *)

c. Assertion of the right

[129] Our precedent contamns adamant language that the
accused must assert the right to a speedy trial 2 The
mportance of this factor 1s reflected m both the early
statutory language, see supra n 8, and the fact that the
common law source of constitutional speedy trial
provisions also required assertion of the night See
O’Clarr, 292 A 2d at 191 (noting that the Habeas Corpus
Act of 1679 “provided that persons jailed for felomes or
treason be brought to trial upon thewr own motion withm
two terms of court”) Given the weight of this factor
under the Mame Constitution, m the context of an
meffective assistance claim, we must look not only to
whether the defendant actually asserted the right to a
speedy trial but also to whether the defendant artempted
to assert the nght to a speedy tmal Cf Brown v
Romanowski, 845 F 3d 703, 716 (6th Cir 2017) Choldmng
that the accused’s failure to assert the right to a speedy
trial “cannot count agamst him when he was
represented by mcompetent counsel”)

2 See, e g, State v Kopelow, 126 Me 384, 386, 138
A 625 (“[T]he right of the accused to have a
speedy trial may be waived by his own conduct
He must clam s night if he wishes for is
protection If he does not make a demand for tnal,
he will not be m a position to demand a discharge
because of delay i prosecution™ (citation
omutted)), State v Boynton, 143 Me 313, 323, 62
A2d 182 (1948) (“The constitutional night to a
speedy trial 15 a personal privilege granted to the
accused and not a lumitation upon the power of
the state to prosecute for crme It 1s a privilege
that he may waive”), State v Harriman, 259
A2d 752, 755 (Me 1969) (“The nght [to a
speedy trial] may be waived by the accused’s
falhwre to assert 1t”), State v Slorah, 118 Me

203, 207, 106 A 768 (1919) (holdmng that
“silence on the part of the respondent” does not
“constitute a demand for tnal or a request for
ba ”)

d. Prejudice

[130] The last factor assessed is the prejudice to the
defendant caused by the delay See Cadman, 476 A 2d at
1151 We have previously 1dentified three harms that the
night to a speedy trial secks to prevent (1) undue and
oppressive mcarceration prior to trial, (2) the accused’s
anxiety and concern accompanying public accusation, and
(3) mmparrment of the accused’s ability to mount a
defense See State v Brann, 292 A 2d 173, 184 & n14
(Me 1972), see also supra § 21 (noting the mterests of an
accused to clear their name and to reduce the chance of
losmg evidence)

[131] The first of these three harms, oppressive pretrial
mcarceration, has been viewed 1 Mame as particularly
significant, as reflected by language m our early statute
providing protection to “[ajny person i prison under
mdictment ” 1S M R.S § 1201 (1964)

6. The test under the Mame Constitution 1s similar

but not 1dentical to the federal test.
[132] The four factors examined under the Mame
Constrtution are the same as the factors addressed under
the Sixth Amendment See Barker, 407 US at 530, 92
SCt 2182, State v Murphy, 496 A 2d 623, 627 (Me
1985) (notmng that the four-factor test 1s applied under
both our state and federal constitutions) This confluence
of the state and federal tests 1s not surprising These four
factors are the relevant considerations as a matter of logic
They are the factors exammned, with few exceptions, by
other state courts under thewr own constitutions * Neither
party has suggested they are not the right factors for us to
review under the Maine Constitution

13 See, eg, State v Gutieirez-Fuentes, 315 Kan
341, 508 P 3d 378, 383 (2022) (“[I]n terms of a
defendant’s constitutional speedy trial nght,
nerther the United States nor the Kansas
Constitutions 1mpose spectfic time requirements
for brnging a criminal defendant to trial, which 1s
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why courts utihize the constitutional balancing test
of the Barker factors ), Glover v State, 368 Md
211, 792 A2d 1160, 1166 (2002) (“We

consistently have appled the Barker factors when .

considermg alleged violations of both the Sixth
Amendment of the United States Constitution and
Article 21 of the Maryland Declaration of
Rights ”), State v Wright, 404 P3d 166, 178
(Alaska 2017) (“We agree that [the Barker] test
presents an appropriate apalytical structure for
evaluating speedy trial claims brought under the
Alaska Constitution”), State v Alkire, 148
Hawai1 73, 468 P 3d 87, 99-100 (2020) (“Thus
court applies the four-part test set forth by the
United States Supreme Court m Barker  to
determme whether the government has violated a
defendant’s federal and state constitutional rights
to a speedy trial ), State v Iruguez, 167 Wash 2d
273, 217 P 3d 768, 776 (2009) (holding that the
Washington Constitution’s speedy trial provision
“requires a method of analysis substantially the
same as the federal Sixth Amendment analysis
and does not afford a defendant greater speedy
trial rights™)

[933] Instead, differences in the test among jurisdictions
Ire 1n nuances 1n the applicatton of these four factors *
One nuanced difference between the federal and Mame
tests 15 that a falure to assert the nght can be
determmative under the Maine Constitution but not under
the United States Constituton Compare State v
Kopelow, 126 Me 384, 386, 138 A 625 (1927) (“If [the
accused] does not make a demand for trial, he will not be
m a posttion to demand a discharge because of delay mn
prosecution *), with Barker, 407 US at 528, 92 SCt
2182 (“We rgject  the rule that a defendant who fails to
demand a speedy trial forever waives his night ) Also, as
noted above, see supra § 22, 1f a delay 1s excessive under
the Mame Constitution, the remedy at least m some
mstances might not be dismissal of the charges, but
release from mecarceration

4 For example, New Hampshire courts apply
Barker but “place particular emphasis” on the
defendant’s assertion of the right and prejudice to
the defendant See, eg, State v Little, 121 NH
765,435 A 2d 517, 521 (1981)

[934] One nuance that certam amica seek relates to the last
factor, prejudice They effectively advocate a bright-lne,
one-year measure for establishing prejudice, given,
among other thimgs, the practical difficulty of proving

actual prejudice caused by dissipation of evidence over
time In support of therr position, they pomt to Maine’s
early statutes requiring trials to be held over only to a
second term, which, as a practical matter, amounted to no
longer than a year

[435] But as noted above, see supra § 20, no such bright
Ine was mcorporated mto the Mame Constitution itself
See also State v Bessey, 328 A 2d 807, 818 (Me 1974)
(“[TThe mere lapse of time will not per se establish a
demnial of speedy trial ) While bright Imes can be helpful,
they are more appropriately set by legslatures, not
courts ¥ We have repeated many times that each speedy
trial claim 1s fact-sensitive, and any specific time limt we
would propose would be arbitrary, finding Iittle support as
a constitutional mandate 1 text, history, or precedent

15 Congress, for example, enacted the Speedy Trial

Act, 1I8USCS §§ 3161-3174 (LEXIS through
Pub L 117-327), shortly after the Supreme Court
announced the admittedly “vague” test m Barker,
407U S at521,530-33,92S Ct 2182

[§36] Presumptions, although less concrete, can also be
helpful, and the federal test ncludes a presumption See
United States v Caipenter, 781 F 3d 599, 610 (Ist Cir
2015) (“Delay of around one year 1s considered
presumptively prejudicial ) %

16 Even the amic1 argmng for a one-year standard do
not propose that dismissal would be automatic
after this length of time Instead, they argue m
favor of the standard as excusing the defendant
from having to show prejudice and requirmg
dismssal absent proof, with the burden on the
State, that the delay was caused by the defendant
This proposal 1s not appreciably different from the
federal test

[937] But agam, while potentially helpfil, presumptions
are not constitutionally compelled If, for example, we
established a presumption that tniggered analysis of the
other factors at X months and we shifted burdens of proof
at Y months, the basis for concluding that X and Y are
constitutionally demanded bright lines 1s not apparent
such that the Legislature could not adopt different
deadlnes by statute Cf Thornton Acad v Reg’l Sch
Unit 21, 2019 ME 115, § 16, 212 A 3d 340 (“[Tlhe
Legslature’s determination of public policy 1s bmding on
the courts so long as 1t 15 withm constitutional hmits ”
(quotation marks omitted))

[138] Past experience underscores this conclusion In
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State v Couture, 156 Me 231, 247-48, 163 A 2d 646
(1960), we appeared to suggest that a delay of eight
months was presumptively prejudicial We later had to
clarify that our discussion m Coufwre had been
musconstrued and was mere dictum See Brann, 292 A 2d
at 180-84 v

17" The experience in Montana 1s also mstructive In
City of Billings v Bruce, 290 Mont 148, 965 P 2d
866, 877-78 (1998), the Montana Supreme Court,
dissatisfied with the apparent mconsistent results
and lack of specificity m the apphcation of the
Barker test nahonwide, articulated a more
structured method for applying the four factors,
mcorporating bright-line criterra After less than a
decade of applymg this test, the Montana
Supreme Court concluded that its test needed
revision to “more closely track[ J” the balancing
approach m Barker State v Ariegwe, 338 Mont
442, 167 P 3d 815, 847 (2007) Justice Ruce,
concurring m this revised test, which 1s extremely
detarled, “bemoanfed] the law’s complexity * Id
at 864 (Rice, J, concurring), see also Myles
Braccio & Jessie Lundberg, Note, “The Mother of
All Balancing Tests” State v Ariegwe and
Montana’s Revised Speedy Trial Analysis, 69
Mont L Rev 463 (2008) (criticizing the revised
Montana test)

[139] In sum, while we agree that specificity can be
beneficial when set by the Legislature, these specifics are
not embedded m the Mame Constitution, and we are
unable to 1mpose any bnght-line rules Article I, section 6
1s not designed for specific, bright-line rules, and was
mstead mtended to be sufficiently flexible so as to apply
as circumstances change.

D. Applying the test under the Maine Constitution, a
remand 1s required.®

18 One reason we sought supplemental briefing 1s

the lack of clarity m our precedent as to the test
applied under article [, section 6 See Tmkle, The
Maine State Constitution 40 (2d ed 2013) (noting
that the status of the right to a speedy tral m
Mame 15 “m flux” and that “it 15 questionable
whether this provision retams any mdependent
jural significance today™) Had we concluded that
the test under our Constitution differed in material
respect from the Barker test relevant to
Wimnchester’s situation, we would then have had

to address m the mstant case whether, given the
previous lack of clarity, Winchester’s attorneys
could be deemed deficient mn performance if they
only assessed the merits of s speedy trial claim
applying the federal Bay ker test But the two tests
are sufficiently similar, and therr differences are
largely immaterial for the purposes of
determming whether Winchester was deprived of
effective assistance of counsel

[740] We now turn to the PCR cowrt’s analysis and
whether it complied with the principles we have set forth
above

1. The lengths of the delays were substantial.
[§41] The six charges mvolve different periods of delay
rangmg from thirty-three to forty-two months

9 At oral argument, Winchester asserted that the
clock for measurmg the period of delay begins
upon mdictment If the defendant becomes
formally accused prior to the date of the
mdictment, however, then the clock begms at the
earher date See State v Harper, 613 A 2d 945,
946 n1 (Me 1992) (“[W]jhen the arrest and
mcarceration of [the] defendant precedes [therr]
formal mdictment, the date of arrest begns the
delay period ), United States v Marion, 404U S
307, 325, 92 S Ct 455, 30 LEd2d 468 (1971)
(calculating the period of delay from the date of
mdictment because “neither [defendant] was
arrested, charged, or otherwise subjected to
formal restramt prior to mdictment”) Here,
Wmchester was mcarcerated and charged by
complamt prior to bemng indicted m four of the
cases See supra n1 The time periods between
when Winchester was charged and when he was
mdicted m these four cases are not significant,
and the total periods of delay between mitial
charge and resolution m the six cases range from
thrty-three months to forty-two months See
supra ' 3

[f42] We first note that Mame precedent should have
alerted reasonable counsel to consider how best to protect
Winchester’s right to a speedy trial after roughly one year
of delay Compare State v Mahaney, 437 A 2d 613, 620
(Me 1981) (concluding an eight-month delay was not

HEESTLATY © 2023 Thomson Reuters No claim to original U S Government Works 10



Winchester v State, 291 A 3d 707 (2023)

2023 ME 23

presumptively prejudicial applymg the Barker test), with
State v Willoughby, 507 A2d 1060, 1065 (Me 1986)
(concludmg that a fourteen-month delay was sufficient to
trigger review under Pwker)

[743] Analyzing this factor further, 1t 1s relevant that the
charges agamst Winchester did not mvolve complex
matters Cf Barker, 407 US at 531, 92 SCt 2182
(“[T)he delay that can be tolerated for an ordmary street
crime 1s considerably less than for a semous, complex
conspiracy charge”) That said, it 1s also relevant that
each case, supported by individual PCR petrtions, must be
analyzed on 1ts own, particularly because these six
separate cases could not be brought to tnal
simultaneously There 1s no mdication 1 the record that
Winchester would have waived his right to trial by jury or
agreed to consohdate the cases for trial In fact, to avoid
tamnting a jury pool, only one of Winchester’s cases at a
_time ordmarily could have been scheduled for jury

dehberate attempt to hamper the defense™)

[§46] The PCR court cited numerous reasons for the
roughly three-year delay m each of the six cases The
PCR court found that the largest single delay m all six
cases was attributable to the motions to suppress When
Attorney Prendergast was appomted several weeks after
Attorney Plourde’s departure, nearly eleven months had
passed from the mitiation of the earhest of the six cases
Three months into his appomtment, Prendergast filed
motions to suppress i each of the six cases The PCR
court noted that 1t did “not know why these motions took
15 months to be resolved and agree[d] that [it] seems
excessive ”

[f47] The PCR court concluded that this unexplamed
delay could not be attributed to the State Because delays
caused by the court are attmbutable to the State, this
conclusion constituted legal error See Cadman, 476 A 2d

selection

[144] The PCR court here determined that the delay was
not so significant as to cause a per se violation of
Winchester’s right to a speedy tnal, but that 1t was long
enough to “warrant consideration of the three remammg
factors m the balancing process ” Because the court did
not find the length of delay to be determunative and
mcorporated 1t mto a larger amalysis of Winchester’s
claim, the court did not err m 1ts application of the first
factor m the speedy trial balancing test

2 The reasons for the delays require further mnquiry

on remand.
[45] On direct appeal, periods of delay occasioned by the
accused should not be counted against the State, see State
v Spearin, 477 A2d 1147, 1154 (Me 1984), but other
delays—both those caused by the State and those
attributable to court delays and backlogs—should be
counted agamst the State Cf Cadman, 476 A2d at
1151-52 Courts should assign each delay a different
weight, depending on the type of delay Delay caused by
the State with the mntent to prejudice the defense receives
the most substantial weight favoring the defendant m the
analysis Cf Barker, 407 US at 531, 92 SCt 2182 (A
deliberate attempt to delay the trial mn order to hamper the
defense should be weighted heavily agamst the
government ”) Although still attributable to the State,
delays over which prosecutors and courts have little or no
control are given less weight Cf Cadman, 476 A 2d at
1152 (holding that a crowded docket “may be weighed
less heavily agamst the State than, for example, a

at 1151-52 The delay beyond what would have been
reasonable must be weighed agamst the State, at least to
some extent It 1s primarily because the PCR cowrt did not
give any weight to what 1t determined was the most
significant portion of the overall delay that we vacate and
remand

[748] On remand, the court should consider whether any
portion of the delay caused by the motions to suppress 1s
attributable to counsel’s reasonable defense strategy See
O’Clan 292 A 2d at 192-93 (attributing a period of delay
to the defendant who “demonstrated that ke was not ready
for trial as he was requesting a postponement of the trial
date for the purpose of securmg certam defense
witnesses”) Here, the PCR court stated that the
fifteen-month delay on ruling on the motion to suppress
“seem[ed] excessive” and was unexplamed We defer to
these findings of the PCR court On remand, the court
should examine whether counsel’s failure to prompt a
ruling on the motion to suppress and pursue Winchester’s
speedy trial nights formed part of a reasonable tral
strategy

[749] Similarly, the PCR court may consider what portion
of the total delay was caused by Winchester’s counsel’s
reasonable strategies For example, the record indicates
that at least some of the delay may have been occasioned
by Winchester’s counsel’s strategy to receive independent
analysis of the State’s DNA evidence and to “try and
essentially get all of the State’s evidence thrown out on all
of [the] cases” With respect to the DNA analysis,
Attorney Prendergast testified that he had asked for
mndependent analysis of the DNA results, but 1t 1s unclear
when this independent analysis was completed or what
portion of the total delay was due to the independent

WEGTLAM © 2023 Thomson Reuters No claim to onginal U S Government Works 11



Winchester v State, 291 A 3d 707 (2023)

2023 ME 23

analysis Thus, the court should consider the extent to
which the existence of DNA evidence can excuse any
portion of the total delay and whether any delay
attributable to obtammg a DNA analysis could justify a
delay m bringmg the other cases to tnal See Glover v
State, 368 Md. 211, 792 A2d 1160, 1169 (2002)
(“IWlhile mmor delays n obtaming DNA evidence will
not be weighed heavily agamnst the State, nor agamst a
defendant seeking his or her own DNA analysis, delays
likely will not be tolerated upon clear demonstrations of a
failure to monitor or aggressively pursue the attainment of
these results )

[§50] On remand, the court may also consider the time 1t
took the court to reschedule the trial m Docket No
CR-2015-067, when the origmally scheduled trial was
cancelled due to a snowstorm The trial was never held,
with Winchester pleadmg nolo contendere mine months
later The unexplamed delay m rescheduling the tral 1s
also atinbutable to the State, albert with limited weight,
but the PCR court failed to mention or discuss this delay
m 1ts decision

[§51] Finally, the PCR court may also reconsider its
evaluation of the delay caused by Winchester’s various
changes m counsel See State v McLaughlin, 567 A 2d
82, 83 (Me 1989) The record reflects that approximately
six months could potentially be attributed to changes in
counsel and would thus not be attributable to the State 2
This delay may or may not be sigmficant given that 1t was
relatively short and because, as the record suggests, the
cause of the attorney turnover may or may not have been
prompted by Winchester’s dissatisfaction with his
counsel’s failure to pursue his night to a speedy trial On
remand, the court should consider whether such an
mference can be drawn

e It took Attorney Prendergast three months after
his appomtment to file a second set of motions to
suppress 1n all six cases, with Attorney Coleman
taking a simlar amount of time to prepare a
motion for further findings of fact and
conclusions of law, which Attorney Tebbetts filed
upon his appomtment

3 In this meffective assistance context, the proper
mquiry i1s whether Winchester personally attempted
to assert his nght to a speedy trial
[152] As noted above, see supra | 29, whether a
defendant has asserted their right to a speedy trial can be

critical under article I, section 6 Here, the PCR court
determmed that “no request for speedy trial was made
As the PCR court also found, however, on April 12, 2015,
Winchester inquired of the clerk’s office whether his first
attorney, Plourde, had filed a speedy trial motion, and
Winchester was erroneously told that Plourde had done
so Winchester testified in the PCR hearing that he told
Attorney Prendergast to advance the speedy trial 1ssue,
and Prendergast did not contradict Winchester’s
teshmony Wmnchester also testified that he raised the
1ssue with Attorney Tebbetts, which Tebbetts confirmed
m his own testimony # Fmally, Wmnchester tesgﬁed that
he “had been complaming to each attorney for  three
years about a speedy tnal  [alnd nobody ha[d] taken
steps to preserve that right” Winchester also expressly
reserved his speedy tral claim when he pleaded nolo
contendere

21 Attorney Tebbetts testified that he orally moved
to dismiss Docket No CR-2014-545 for lack of a
speedy trial on the moming of the trial in that
case, but the trial court demed the motion, stating
that changes m counsel and pretrial litigation had
been the primary cause of delay The docket,
however, does not reflect that the oral motion was
ever made, nor does 1t reflect the court’s denzal of
an oral motion Tebbetts’s oral motion—to the
extent 1t can be considered m an analysis of
Winchester’s speedy trial claim—would have
been filed only m one docket, and the belated
nature of the motion would limit 1ts impact on the
speedy trial analysis See State v Hider, 1998 ME
203, 99 15-21, 715 A 2d 942 (holding that the
defendant was “late 1 asserting his right to a
speedy trial” when, m the context of a
nineteen-month delay, he brought a pro se motion
alleging a speedy trial violation five months
before trial and another motion to dismiss for lack
of a speedy trial immediately before trial)

z Regarding the DNA case, Winchester testified

I wanted to get this thing to trial and get 1t
taken care of This 1s one charge where they
had taken my bail from me and were holding
me without bail 1 asked [Attorney
Prendergast] to get me a bail on this or get this
addressed He’s never filed any motion
for—to—to proceed with this, never protected
my rights on putting this to a speedy trial, never
filed any motions or any hitigation to bring this
to an end

WESTLAN © 2023 Thomson Reuters No claim to orginal U § Government Works 12



Winchester v State, 291 A 3d 707 (2023)

2023 ME 23

B Tebbetts testified that the speedy trial tssue was
“[e]xtremely mportant™ to Winchester

[953] In short, there 1s record evidence that could support
a finding that Winchester, while incarcerated, consistently
attempted to have his appomted counsel assert hus right to
a speedy trial * As noted above, see supra § 29, m the
context of an meffective assistance claim, we look to
whether and how the defendant attempred to assert ther
rights, not whether they actually asserted their nghts But
other than determining that “no request for a speedy trial
was made,” the court’s treatment of this factor m the
overall context of its decision 1s unclear Because the
Court did not make a finding as to whether Winchester
personally tried to assert his right to speedy tral, and
because 1t 1s his attempt to do so that 1s the relevant
considerafion m this context, on remand, the court should
make a findmg on thus 1ssue to determine the viability of
Winchester’s claim

x While the PCR court found Winchester “less than
credible or reliable when discussmg his perceived
failures by his attorneys,” 1t 1s unclear whether the
court found Wimnchester’s testimony credible on
the specific 1ssue of whether Wmchester
atiempted to assert his night to a speedy trial As
noted above, his counsel corroborated at least
some aspects of hus testimony on this point

4. On remand, the prejudice mmquiry should focus on

the harms that the right to a speedy trial 1s designed

to prevent
[754] The final factor 1s prejudice to the defendant See
Cadman, 476 A 2d at 1151 In his briefs, Winchester does
argue that he suffered actual prejudice through, for
example, proof of the loss of witness availabiity Such a
showing, however, 1s not a “necessary or sufficient
condition to the finding of a deprivation of the nght of
speedy trial ” Barker, 407 U S at 533,92 SCt 2182 As
noted above, we eschew bright lmes but mstead note that
“[tIhe longer the delay, the greater the presumptive or
actual prejudice to the [accused] m terms of [their] ability
to prepare for trial and the restrictions on [their] liberty »
Cf Unted States v Taylor, 487 US 326, 340, 108 S Ct
2413, 101 L Ed 2d 297 (1988)

[455] The PCR court’s prejudice analysis focused heavily
on the length of delay and the reasons for delay While

each of the four factors of the speedy trial analysis impact
one another, the PCR court effectively subsumed its
prejudice analysis mto its analysis of the other factors On
remand, the PCR court should mstead anchor its prejudice
analysis on the three harms the speedy tmal right is
designed to prevent (1) undue and oppressive
mcarceration prior to trial, (2) anxiety and concern
accompanying public accusation, and (3) mparrment of
the accused’s ability to mount a defense See Brann, 292
A2dat184 &nl4

[156] Given the history of Maine’s speedy trial provision,
Winchester’s pretrial imcarceration must be closely
scrutimzed on remand * See supra § 19 Looking to the
consideration given to this component of the prejudice
factor m federal jurisprudence, which we find persuasive,
not only 1s pretrial mcarceration a harm 1 itself but, when
a defendant awaits tr1al while incarcerated, even on an
unrelated charge, the danger of prejudice 1s heightened
Cf Smuthv Hooey, 393 US 374, 379-80, 89 S Ct 575,
21 L.Ed2d 607 (1969) (explaming that the accused’s
ablity to defend himself while incarcerated 1s hampered
because “lis ability to confer with potential defense
witnesses, or even to keep track of therr whereabouts, 1s
obviously mmpamred”) When the accused 1s already m
prison, the mierest m munmizing anxiety and concern
assoclated with a public accusation may be heightened
because the additional accusation threatens the prospect
of rehabilitation See Strunk v United States, 412 U S
434, 439, 93 SCt 2260, 37 LEd2d 56 (1973) (“We
recogmze that the stress from a delayed trial may be
less on a prisoner already confined, whose family ties and
employment have been mterrupted, but other factors such
as the prospect of rehabilitation may also be affected
adversely ” (footnote omitted)), Hooey, 393 U S at 379,
89 S Ct 575 (“The stramn of having to serve a sentence
with the uncertamn prospect of bemg taken mto the
custody of another state at the conclusion mnterferes with
the prisoner’s ability to take maximum advantage of his
mstitutional opportunities ”)

» Wimnchester was returned to jail upon his release
from his 2015 prison sentence due to a motion to
revoke bail m the DNA case, which had not yet
come to trial by the tme of his release
Winchester also testified that because he was on a
bail hold while serving the three-year sentence m
the earlier case, the failure to seek a speedy trial
m that case also deprived him of a “mummum
security” classification m prison

[757] On the other hand, much of Wimnchester’s pretrial
mcarceration durmg the relevant period was due to his
bemg held without bail m the DNA case There 1s federal
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authority for the proposition that the accused’s
mcarceration due to a bail violation negates any clamm of
prejudice due to mcarceration m the context of a speedy
trial claim See United States v McGhee, 532 F 3d 733,
740 (8th Cir 2008) (“Although incarcerated before tnal,
[the accused] was incarcerated only because the
magistrate judge revoked his release after falling a drug
test and lying under oath Any prejudice from pretnal
mcarceration was attributable to [the accused’s] own
acts ™)

[158] We conclude that under the Mame test, because
mcarceration can mmpede the accused’s ability to prepare
a defense and cooperate with counsel, Wimnchester’s
responsibility for hus incarceration dmumshes but does
not elimmate its weight m the analysis of prejudice On
remand, the PCR court must consider each of these 1ssues
and determine the extent to which Winchester was
prejudiced by the delay

Il CONCLUSION

[§59] Whether the nght to a speedy trial has been violated
1s a fact-sensitive mquury, to be weighed m hight of all
relevant circumstances % Because the PCR court utihzed a
faulty analysis to conclude there was no ment to the
speedy tral claim, 1t did not analyze counsel’s strategy m
failing to assert Winchester’s right to a speedy trial at any
stage of the proceedings Although the primary reason for

our remand 1s because the court gave no weight at all to
what it termed the “excessive” delay in addressmg
Winchester’s motions to suppress, the court, m 1its
reconsideration, should weigh all relevant facts relating to
the number and nature of Winchester’s cases, the actions
of Winchester’s counsel and Winchester humself, and the
ordmary delays associated with the Aroostook County
Umnified Crimmal Docket’s operations

2 We express no opmion as to the impact of any
delays attributable to a pandemic See, eg, Al1 v
Commonwealth, 75 Va App 16, 872 SE 2d 662,
676 & n14 (2022) (collecting cases exceptng
delays related to the COVID-19 pandemuc)

The entry 1s

Judgment vacated Remanded for
further proceedings consistent with
this opmion

All Citations
291 A 3d 707, 2023 ME 23
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