Jennifer Belanger, Dayton, ME
In Opposition to: L.D. 233, 868, 1002, 1134, 1337, 1432, and 1704
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Senator Carney, Representative Kuhn, and Members of the Joint Standing Committee on Judiciary,

My name is Jennifer Belanger, and | am a parent of three children in Dayton, Maine, and a career educator in
public schools and nonprofit educational programming. | am deeply, vehemently opposed to this group of bills
that threaten the safety and liberty of an incredibly vulnerable population - transgender youth.

My opposition centers on a few key arguments:
e Legal precedent, which affirms the equal rights of transgender citizens
e The best interests of Maine’s youth, which aligns with promoting acceptance, inclusion, and belonging
for transgender youth
e The disproportionality of the burden these bills would place on transgender youth, in comparison to the
perceived “problems” these bills would seek to solve

Legal Precedent
The question of whether transgender youth are entitled to equal protection and access has already been
definitively answered by the judicial system, both in Maine and federally.

e The 2014 Maine court case, Doe v RSU 26, determined that the Maine Human Rights Act, first enacted in
1971 and most recently amended (at that time) in 2005, already implicitly protected the transgender
community under the “sexual orientation” definition. | will attach this case to my testimony.

e The 2020 US Supreme Court case, Bostock v. Clayton County, held that discrimination on the basis of
sexual orientation or gender identity is necessarily also discrimination "because of sex" as prohibited by
Title VII. The majority decision was penned by Justice Gorsuch, a Trump appointee. | will not attach this
case to my testimony, due to length, but | urge you to seek it out and read at least excerpts of it.

e [n 2021, in reaction to these two landmark court cases, the Maine Human Rights Act was amended again
to explicitly and clearly designate “gender identity” as a protected group.

Despite loud grievances from President Trump, Representative Laurel Libby, and others who seek to inflame
culture wars regarding the existence and accommodations of transgender youth in Maine, this is a matter of
settled law. To undo these protections would invite immediate legal action and would be a significant step
backward for a state that proudly proclaims the motto of “Dirigo.”

Best Interests of Youth

As an educator, | have been privileged to work with youth from across every spectrum of our American citizenry,
across all demographics. This means | have had the personal experience of educating and getting to know several
transgender and gender nonbinary students. If you haven’t yet gotten to know a transgender person, | would
sincerely urge you to do so. Each transgender young person | have gotten to know has left an indelible mark
upon me - their strength and resilience are truly admirable, showing fortitude that few cisgender folks in this
room could match. | will not expound upon their personal stories in this testimony, as their story is their own, but
| urge you to listen closely to the testimony of transgender lived experiences and take it to heart. There is much
to learn about this population if you are willing to listen.

What we know about youth generally is that LGBTQ+ youth are bullied and harassed on school property more
often than their non-LGBTQ+ peers. According to the 2023 Maine Integrated Youth Health Survey, conducted
every two years, LGBTQ+ youth are twice as likely to feel unsafe at school due to bullying, offensive comments,



or being physically attacked. As a result of these challenges, the MIHYS 2023 data also shows that LGBTQ+
students may report more anxiety, depression, and mental health barriers than their peers. In fact, LGBTQ+
students are three times as likely to have seriously considered suicide in the past year. Compounding these issues
is the lack of mental health supports available throughout Maine, but particularly for these students. They are
twice as likely to have 4 or more adverse childhood experiences, known as ACES, and they are less likely to feel a
sense of belonging in their communities. These students should be protected, not vilified and further ostracized
from their communities.

Disproportionality of the “Solution” to the “Problem”

These bills seek to severely restrict the personal liberties of an entire population of Mainers. This is antithetical
to the freedom of expression held within the 1st Amendment, and should have a very high burden of evidentiary
proof to seek such restrictions. The fact is that this proof of need simply does not exist. One transgender girl won
a track and field competition, and now we seek to bar all potential transgender athletes from high school sports?
There is a complete lack of proportionality in the “solution” to this perceived “problem.” With all respect to the
numerous scholar-athletes in Maine, the vast, vast majority of youth will not be the next Cooper Flagg, and
prospective colleges can understand the nuances behind a scouted athlete coming in 2nd, 3rd, or 4th place when
competing against a transgender athlete. No futures were lost in this incident, but because of the bigoted actions
of adults, a transgender young person, a child, was doxxed and has received death threats.

Even worse are the proposals to restrict a transgender young person from using the bathroom that matches their
gender identity. This is a serious violation of personal liberty, for a perceived “danger” of having a “biological
male” in a restroom. Where is the evidence that this danger has come to fruition? Luckily, this was studied, and
the National Crime Victimization Survey found that protecting transgender access to facilities did not increase
violent crime victimization rates. In fact, the survey found that the enactment of discriminatory laws only served
to harm transgender people. | will attach this study to my testimony.

In conclusion, these bills are bigoted and downright dangerous. As a Maine citizen and taxpayer, | am sick and
tired of litigating and re-litigating the rights of minority populations to simply live their lives. These battles have
already been fought, and there is legal backing to support the current iteration of the Maine Human Rights Act.
Regardless of the viewpoint of the current president and a vocal minority of Mainers, | am truly proud of Maine’s
position on this issue. It is one based on basic human rights and personal liberty. | do not want to see us move
backwards. Please vote OUGHT NOT TO PASS on this entire slate of anti-transgender bills. And, please find a
transgender person to speak with, and truly listen to their experiences. You will learn a lot.

Thank you for your time and your consideration of my viewpoint.
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[11] John and Jane Doe, parents of Susan Doe,'and the Maine Human
Rights Commission appeal from a summary judgment entered in the Superior
Court (Penobscot County, Anderson, J.) in favor of Regional School Unit 26 on the
Does’ complaint pursuant to the Maine Human Rights Act (MHRA), 5 M.R.S.
88§ 4592(1), 4602(4) (2013). RSU 26 argues that the public accommodations
section of the MHRA conflicts with a statutory provision regarding sanitary
facilities in schools, 20-A M.R.S. § 6501 (2013). We are called upon for the first
time to interpret the MHRA, and particularly several amendments enacted by the
Maine Legislature in 2005, as it applies to transgender students in schools. We

vacate the Superior Court’s judgment.

! The Superior Court granted the Does permission to file their complaint using pseudonyms.



. BACKGROUND
A.  Facts

[12] The following facts are supported by the summary judgment record,
viewed in the light most favorable to the Does and the Commission as the
nonprevailing parties. See Trott v. H.D. Goodall Hosp., 2013 ME 33, | 2,
66 A.3d 7.

[13] Susan Doe is a transgender girl. She was born male, but began to
express a female gender identity as early as age two. Beginning in the first grade,
she attended Asa Adams School in Orono. Susan generally wore gender-neutral
clothing to school until her third-grade year, when her identity as a girl became
manifest. At that time, the school principal first became aware that Susan was
transgender.

[14] AIll third and fourth grade students at Asa Adams used single-stall
bathrooms. Susan used the single-stall girls’ bathroom with the support and
encouragement of school staff. In third grade, teachers and students began
referring to Susan as “she.” By fourth grade, Susan was dressing and appearing
exclusively as a girl.

[15] In early 2007, midway through Susan’s fourth-grade year, school

personnel implemented an educational plan, commonly referred to as a “504”
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plan,? to address Susan’s gender identity issues and her upcoming transition to the
fifth grade, where students used communal bathrooms separated by sex.* The 504
process is generally designed to identify impediments to learning for individual
students and to implement steps to help those students succeed in school.*

[16] By the time she was preparing to enter the fifth grade, Susan had
received a diagnosis of gender dysphoria, which is the medical term for
psychological distress resulting from having a gender identity different from the
sex that one was assigned at birth. School officials recognized that it was
Important to Susan’s psychological health that she live socially as a female. They
did not interpret 20-A M.R.S. § 6501, or any other law, as prohibiting a person
with Susan’s diagnosis from using the girls’ bathroom.

[17] A team consisting of Susan’s mother, her teachers, the school guidance
counselor, and the director of special services met in March 2007 to develop the

504 plan. The team agreed that school staff should refer to Susan, and encourage

2 such plans derive their name from section 504 of the Rehabilitation Act of 1973. P.L. 93-112, Title
V, § 504 (September 26, 1973.) That section has since been amended, and can now be found at
29 U.S.C.A. § 794 (West, Westlaw through P.L. 113-65). It prohibits discrimination based on disability
in any program or activity that receives federal funds, including local schools. 29 U.S.C.A. § 794(a),

(b)(2)(B).
® The communal bathroom for girls had separate stalls for each individual user.
* The 504 process is typically used to help students who have disabilities, but who do not require a

special education program. Although Susan did not have a disability, the format of the 504 plan was
useful for addressing the impact of her gender identity issues on her educational experience.
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students to refer to Susan, by her female name. The school counselor expressed to
the group that, for a transgender girl like Susan, using the communal girls’
bathroom was the best practice. The team agreed that requiring Susan to use the
boys’ bathroom was not an acceptable option; the principal later testified that it
would not have been safe for Susan to do so. The minutes of the 504 meeting
reflected the team’s recommendation that Susan use the girls’ bathroom. The
minutes also reflected the team’s awareness that a unisex staff bathroom was
available for Susan to use in the event that her use of the girls’ bathroom became
“an issue.”

[18] Susan began the fifth grade in September 2007. Her use of the girls’
bathroom went smoothly, with no complaints from other students’ parents, until a
male student followed her into the restroom on two separate occasions, claiming
that he, too, was entitled to use the girls’ bathroom. The student was acting on
instructions from his grandfather, who was his guardian and was strongly opposed
to the school’s decision to allow Susan to use the girls’ bathroom. The controversy
generated significant media coverage. As a result of the two incidents, the school,
over the Does’ objections, terminated Susan’s use of the girls’ bathroom, requiring
her instead to use the single-stall, unisex staff bathroom. That year, Susan was the

only student instructed to use the staff bathroom.
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[19] The 504 team met again in December 2007 to discuss Susan’s
upcoming transition to middle school. Over the Does’ objections, school officials
determined that Susan would not be permitted to use the girls’ bathroom at the
middle school. Again, Susan was required to use a separate, single-stall bathroom.
As a result, at the end of Susan’s sixth-grade year at Orono Middle School, the Doe
family moved to another part of the state.
B.  Procedural History
[110] On April 10, 2008, while Susan was still in elementary school, Jane
Doe filed a complaint with the Commission alleging that the superintendent and
other school district entities® violated the MHRA by excluding Susan from the
communal girls’ bathroom at Asa Adams. The Commission unanimously found
reasonable grounds to believe discrimination had occurred. See 5 M.R.S.
84612(1)(B) (2013). The Does, as parents and next friends of Susan, and the
Commission filed a complaint in the Superior Court on September 23, 2009,

asserting claims for unlawful discrimination in education (Count I) and unlawful

®> Both the Does’ complaint with the Commission and the original complaint in Superior Court named
four defendants. By stipulation, all defendants other than RSU 26 were dismissed with prejudice after
RSU 26 assumed their liability.
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discrimination in a place of public accommodation (Count Il) on the basis of
sexual orientation.® See 5 M.R.S. § 4612(4)(A) (2013).

[11] After the Superior Court denied the defendants’ motion to dismiss all
counts pursuant to M.R. Civ. P. 12(b)(6), the Does and the Commission filed an
amended complaint on May 11, 2011, adding facts to Counts I and Il based on
Susan’s exclusion from the girls’ bathroom at Orono Middle School. The Superior
Court granted RSU 26’s motion for summary judgment on all counts on
November 20, 2012. See M.R. Civ. P. 56(b). The Does and the Commission
appeal the Superior Court’s entry of summary judgment on Counts | and 11.”

Il. DISCUSSION

[112] This is the first case that has required us to interpret the Legislature’s
2005 amendments to the MHRA that prohibit discrimination based on sexual
orientation in public accommodations, educational opportunities, employment,
housing, and other areas. See P.L. 2005, ch. 10. Particularly where young children
are involved, it can be challenging for a school to strike the appropriate balance
between maintaining order and ensuring that a transgender student’s individual

rights are respected and protected. Many of the school officials involved in

® The Does’ complaint also included a claim for intentional infliction of emotional distress, but that
count was dismissed with prejudice by stipulation.

" Appellants do not challenge the entry of summary judgment on Counts 1V and V, which alleged that
RSU 26 failed to remedy a hostile education environment resulting from peer harassment during Susan’s
fifth- and sixth-grade years.



;
Susan’s education exhibited tremendous sensitivity and insight over several years.
The record reveals that her counselors and teachers strove to provide her with a
supportive environment and were largely successful. As a result of its efforts, the
school came under intense public scrutiny, which caused it to reconsider the
propriety of the steps it had taken up to that point and ultimately to reverse course.
We appreciate the difficulty of the situation in which the school found itself;
nevertheless, we must assess schools’ obligations pursuant to the Legislature’s
amendments to the MHRA without regard to the public’s potential discomfort with
the result. It is for the Legislature, not this Court, to write laws establishing public
policy, and we must respect that constitutional division of authority, absent the
Legislature adopting a law violative of the Maine Constitution or the United States
Constitution. There is no issue of the Legislature exceeding its constitutional
authority in this case.

[113] “We review a grant of summary judgment de novo.” Levesque V.
Androscoggin Cnty., 2012 ME 114, { 5, 56 A.3d 1227. Summary judgment is
properly granted “if the record reflects that there is no genuine issue of material
fact and the movant is entitled to a judgment as a matter of law.” Id. (quotation
marks omitted.)

[114] This case requires us to examine the relationship between the

public-accommodations provision of the MHRA and a provision of the Sanitary
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Facilities subchapter of title 20-A, which regulates education. “[O]ur first task
when interpreting a statute is to ascertain the real purpose of the legislation.” State
v. Niles, 585 A.2d 181, 182 (Me. 1990). Seemingly contradictory provisions
should not be viewed as irreconcilable when they serve different purposes.
Trask v. Pub. Utils. Comm’n, 1999 ME 93, 1 18, 731 A.2d 430. We give effect to
the Legislature’s intent, avoiding results that are inconsistent or illogical “if the
language of the statute is fairly susceptible to such a construction.” Cote v.
Georgia-Pacific Corp., 596 A.2d 1004, 1005 (Me. 1991). We must presume that
the Legislature did not intend inconsistent results. Woodcock v. Atlass,
393 A.2d 167, 170 (Me. 1978).

[115] In construing a statute, we may properly consider its “practical
operation and potential consequences.” Clark v. State Emps. Appeals Bd.,
363 A.2d 735, 738 (Me. 1976). When one construction would lead to a result that
Is inimical to the public interest, and a different construction would avoid that
result, the latter construction is to be favored unless the terms of the statute
absolutely forbid it. 1d. Moreover, “[w]e have the power and duty . . . to interpret
statutes so as to avoid absurd results.” State v. Hopkins, 526 A.2d 945, 950
(Me. 1987). “A court can even ignore the literal meaning of phrases if that
meaning thwarts the clear legislative objective.” Niles, 585 A.2d at 182. Such an

approach “is not judicial legislation; it is seeking and enforcing the true sense of
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the law notwithstanding its imperfection or generality of expression.” State v. Day,
132 Me. 38, 41, 165 A. 163 (1933).

Section 4592(1) of the MHRA provides, in relevant part:

It is unlawful public accommodations discrimination, in
violation of this Act . . . [flor any public accommodation or any
person who is the . . . superintendent, agent, or employee of any place
of public accommodation to directly or indirectly refuse, discriminate
against or in any manner withhold from or deny the full and equal
enjoyment to any person, on account of . . . sexual orientation . . . any
of the accommodations . . . [or] facilities . . . of public
accommodation . . ..

Section 4602(4) of the MHRA extends the same prohibition against discrimination
based on sexual orientation to educational institutions and educational
opportunities, subject only to an exception in section 4553(10)(G)(3) for religious
institutions and programs that do not receive public funds.

[116] The MHRA defines a “public accommodation” to include a public
entity that “operates a place of public accommodation.” 5 M.R.S. § 4553(8-B)
(2013). An elementary school is a place of public accommodation. 5 M.R.S.
8 4553(8)(J) (2013).  The definition of “discriminate” “includes, without
limitation, [to] segregate or separate.” 5 M.R.S. § 4553(2) (2013). The definition

of “sexual orientation” includes “a person’s actual or perceived gender identity or

expression.” 5 M.R.S. § 4553(9-C) (2013). The MHRA provides no definition of

Sex.



10

[117] On the other hand, 20-A M.R.S. § 6501 requires that sanitary facilities
be provided as follows:

1. Toilets. A school administrative unit shall provide clean toilets in
all school buildings, which shall be:

B. Separated according to sex and accessible only by separate
entrances and exits].]

[118] Section 6501 is located in the “Sanitary Facilities” subchapter of the
“Health, Nutrition, and Safety” chapter of title 20-A. It has not been amended
since 1983. Its purpose is to establish cleanliness and maintenance requirements
for school bathrooms, as well as requirements for the physical layout of toilet
facilities. See 20-A M.R.S. § 2(1) (2013). It does not purport to establish
guidelines for the use of school bathrooms. Nor does it address how schools
should monitor which students use which bathroom, and it certainly offers no
guidance concerning how gender identity relates to the use of sex-separated
facilities. In contrast, the sole purpose of the public-accommodations and
educational-opportunities provisions of the MHRA is to ensure equal enjoyment of
and access to educational opportunities and public accommodations and facilities.

The public-accommodations and educational-opportunities provisions were
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amended in 2005 to prohibit discrimination against transgender students in
schools.®

[119] Because these statutes serve different purposes, they are not
irreconcilable; one makes it a violation of the Maine Human Rights Act to
discriminate in providing access to school bathrooms based on sexual orientation
and the other requires schools to provide children with “clean toilets” separated
according to sex. Although school buildings must, pursuant to section 6501,
contain separate bathrooms for each sex, section 6501 does not—and school
officials cannot—dictate the use of the bathrooms in a way that discriminates
against students in violation of the MHRA..*

[120] RSU 26 argues that the sanitary-facilities provision preemptively
created an exception to the MHRA’s prohibition on sexual orientation
discrimination twenty-two years in advance of the passage of the relevant sections

of the MHRA. However, we must presume that the Legislature did not intend the

8 Title 5 M.R.S. § 4592 was amended in 2005 to add “sexual orientation,” which, pursuant to
5 M.R.S. § 4553(9-C) (2013), includes gender identity, as a protected class, P.L. 2005, ch. 10, §8 3, 17
(effective March 31, 2005).

® The Maine Human Rights Commission’s 1984 interpretation of the Maine Human Rights Act
provides that “[a]n educational institution may provide separate toilet, locker room, and shower facilities
on the basis of sex, but such facilities provided for students of one sex shall be comparable to such
facilities provided for students of the other sex.” 11 C.M.R. 94 348 ch. 4 § 4.13 (2000). This regulation
simply confirms that schools may provide separate bathrooms in compliance with 20-A M.R.S. § 6501
(2013) and emphasizes that neither sex may be given preferential treatment. Like section 6501, however,
it predates by more than twenty years the inclusion of sexual orientation in the MHRA. It offers no
guidance concerning use of sex-separated facilities by transgender students, and is therefore of minimal
relevance to the present analysis.
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MHRA to be construed as inconsistent with section 6501. See Woodcock,
393 A.2d at 170. In this case, a consistent reading of the two statutes avoids
conflicting, illogical results and comports with the legislative intent by giving
effect to both provisions. Therefore, we adopt a consistent reading of the two
provisions.

[121] Because section 6501 does not mandate, or even suggest, the manner
in which transgender students should be permitted to use sex-separated facilities,
each school is left with the responsibility of creating its own policies concerning
how these public accommodations are to be used. Those policies must comply
with the MHRA. Here, RSU 26 agreed with Susan’s family and counselors that,
for this purpose (as for virtually all others), Susan is a girl. Based upon its
determination that Susan is a girl, and in keeping with the information provided to
the school by Susan’s family, her therapists, and experts in the field of transgender
children, the school determined that Susan should use the girls’ bathroom. In so
doing, the school provided her with the same access to public facilities that it
provided other girls. In this regard, RSU 26 complied with both section 6501 and
the MHRA.

[122] RSU 26°s later decision to ban Susan from the girls’ bathroom, based
not on a determination that there had been some change in Susan’s status but on

others’ complaints about the school’s well-considered decision, constituted
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discrimination based on Susan’s sexual orientation. See 5 M.R.S. § 4592(1). She
was treated differently from other students solely because of her status as a
transgender girl. This type of discrimination is forbidden by the MHRA, see id.,
and it is not excused by the school’s compliance with section 6501. We vacate the
Superior Court’s entry of summary judgment and remand for entry of summary
judgment in favor of the Does and the Commission.

[123] In vacating this judgment, we emphasize that in this case the school
had a program carefully developed over several years and supported by an
educational plan designed to sensitively address Susan’s gender identity issues.
The determination that discrimination is demonstrated in this case rests heavily on
Susan’s gender identity and gender dysphoria diagnosis, both of which were
acknowledged and accepted by the school. The school, her parents, her
counselors, and her friends all accepted that Susan is a girl.

[124] Thus, we do not suggest that any person could demand access to any
school facility or program based solely on a self-declaration of gender identity or
confusion without the plans developed in cooperation with the school and the
accepted and respected diagnosis that are present in this case. Our opinion must
not be read to require schools to permit students casual access to any bathroom of
their choice. Decisions about how to address students’ legitimate gender identity

Issues are not to be taken lightly. Where, as here, it has been clearly established



14
that a student’s psychological well-being and educational success depend upon
being permitted to use the communal bathroom consistent with her gender identity,
denying access to the appropriate bathroom constitutes sexual orientation
discrimination in violation of the MHRA.

The entry is:

Judgment vacated. Remanded for further
proceedings consistent with this opinion.

SAUFLEY, C.J., concurring.

[125] I concur in the decision of the Court and write separately to highlight
two aspects of the majority and dissent that may be lost amid the Court’s
necessarily detailed legislative analysis. First, as noted, the school system at issue
in this case was working in uncharted territory and undertook a rational and
compassionate approach to the challenges presented to it. The school’s efforts
should not be lost or minimized simply because, in the end, its actions, initially
agreed to by the parents of the student, contravened the Legislature’s statutory
pronouncements.  Second, the points made by the dissent regarding the
ramifications of the Court’s decision today, which as the dissent notes

“inescapably lead to the conclusion that an individual may not be denied access to



15
public bathrooms based upon sex,” Dissenting Opinion § 34 n.12, require
legislative attention, and similarly should not be overlooked.

[126] With regard to the actions of the school, it bears repeating that the
school system in this case accepted Susan as a girl, supported her parents’ efforts
to create a healthy school environment for Susan, and established a plan,
memorialized in meeting minutes, by which all of the adults in Susan’s life would
work together in support of those goals. Critical to the issue before the Court
today, the school actually anticipated the possibility that Susan could be required to
use a single-user bathroom rather than the communal girls’ bathroom, and the
parents, at an earlier point in the planning, did not object to the school’s anticipated
action. Thus, although ultimately the parents, not unreasonably, sought to have
their daughter treated identically to other girls at the school, and the law requires
the school to do so, the school’s actions in anticipating challenges and planning
smooth transitions around those challenges were not unreasonable.

[127] Finally, I write to encourage, as has the dissent, legislative attention to
the ramifications of the current language in the statutes that have been addressed
by the Court today. Specifically, the Court has concluded, as it must based on the
statutes, that discrimination in the public accommodation of communal bathrooms

Is prohibited based on sexual orientation. See 5 M.R.S. 8§ 4553(10)(G), 4592(1),
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4602(4) (2013)."° The statute requiring that result, id. § 4592(1), also prohibits

discrimination based simply on “sex.” Thus, the next logical step given the
Court’s inevitable interpretation of the existing statute is, as the dissent points out,
the assertion that access to the public accommodation of designated communal
bathrooms cannot be denied based on a person’s sex. See Dissenting Opinion § 34
n.12.

[128] Put simply, it could now be argued that it would be illegal
discrimination for a restaurant, for example, to prohibit a man from using the
women’s communal bathroom, and vice versa. | agree with the dissent that it is
highly unlikely that the Legislature actually intended that result. Accordingly, on

this matter of public policy, it would benefit the public for the Legislature to act

quickly to address the concern raised by the dissent in this matter.

MEAD, J., dissenting
[129] | agree with the broad principle confirmed in the Court’s decision: the
Maine Human Rights Act prohibits discrimination in access to public

accommodations based upon sexual orientation. 5 M.R.S. § 4592(1) (2013).

1% Although 5 M.R.S. § 4553(10)(G) (2013) was amended after the events at issue here, see P.L. 2011,
ch. 613, § 9 (effective Sept. 1, 2012) (codified at 5 M.R.S. § 4553(10)(G)(2) (2013)), the amendment is
immaterial to the issues raised in this appeal, and | cite to the current statute.
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“Public accommodations” include multiple-user public bathrooms. See id.
(referencing the “accommodations” and “facilities” of places of public
accommodation).  “Sexual orientation” includes gender identity. 5 M.R.S.
8 4553(9-C) (2013). Accordingly, a transgendered individual has the right to use a
public bathroom that is designated for use by the gender with which he or she
identifies. | depart and dissent, however, from the Court’s final conclusion that
RSU 26 has committed an act of illegal discrimination upon the facts of this case
because well-established principles of statutory construction require a different
result.

[130] A civilized society protects its citizens from discrimination that is
based on petty prejudices and mean-spirited exclusionary practices. The MHRA
identifies classes of persons who are entitled to specific protections from such
discrimination. The Legislature has included sexual orientation as one of the
categories entitled to protection, and rightfully so. Considering the issue presented
here, transgendered persons who live their lives as a member of the sex with which
they identify face unique challenges with regard to public multiple-user bathrooms.
It is simply unreasonable to expect a transgendered person to enter a bathroom
designated for use by the sex with which they do not identify. Doing so is likely to

provoke confrontation, or even violence. If transgendered people are prohibited
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from using bathrooms designated for the sex with which they identify, they are left
with no practical recourse in most public settings. This result is simply untenable.

[131] The Court’s decision concludes, and | agree, that elementary schools
are places of public accommodation. Court’s Opinion { 16 (citing 5 M.R.S.
8 4553(8)(J) (2013)). The MHRA provides that it is unlawful to withhold
“facilities” in places of public accommodation, including bathrooms, from any
person on account of “race or color, sex, sexual orientation, physical or mental
disability, religion, ancestry or national origin.”*! 5 M.R.S. § 4592(1).

[132] The broad principle established by the Court’s interpretation of the
MHRA is that access to multiple-user public bathrooms may not be denied based
upon sexual orientation. That principle, by implication, applies equally to the other
categories enumerated in the MHRA. See id. Specifically, it means that no person
may be denied access to a public bathroom in a school or other place of public
accommodation on the basis of their race, color, physical or mental disability,
religion, ancestry, national origin, or sex. Thus, the MHRA, as construed by the
Court today, prevents the denial of access to any public bathroom on the basis of a
person’s sex. Obviously this result is an extraordinary departure from the

well-established custom that public bathrooms are typically segregated by sex.

1 By definition, “sexual orientation” includes gender identity. 5 M.R.S. § 4553(9-C) (2013). The
term “sex” connotes the traditional concept of anatomical sex, or sex assigned at birth. The fact that both
terms are included separately clearly denotes that neither is subsumed within the definition of the other.
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[133] The understandable response by those opposed to this inescapable
result is: the Legislature would never have intended that! | do not disagree. But
the plain language of the MHRA and the unavoidable implications of the Court’s
decision set a well-established societal custom (segregation of public bathrooms by
sex) and the MHRA on a collision course.

[134] | repeat that the right of transgendered individuals to access public
accommodations consistent with their gender identity must be protected. It falls to
the Legislature to reconcile the plain language of the MHRA as it is currently
written and interpreted by the Court with society’s longstanding expectation of
having multiple-user bathrooms segregated by sex.'?

[135] | realize that this issue at its broadest is not specifically presented by
the facts of this case. | address it to highlight the scope and potential ramifications
of the Court’s decision, to invite the Legislature to clarify its intent concerning this
anomaly in the law, and to provide context for the statutory construction analysis
required by this case that follows.

[136] RSU 26 is not guilty of unlawful public accommodations
discrimination if the Legislature has approved segregating school bathrooms by

sex in a way that supersedes the MHRA. Applying well-established rules of

21 can find no authority, statutory or otherwise, that allows public bathrooms, other than school
bathrooms (discussed infra), to be segregated by sex. On the contrary, the plain language of the MHRA,
read in conjunction with the principles announced by the Court today, inescapably lead to the conclusion
that an individual may not be denied access to public bathrooms based upon sex.
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statutory construction, | conclude that it did so by purposely leaving 20-A M.R.S.
8 6501 (2013) in its current form after amending the MHRA in 2005. At the very
least, this circumstance raises enough of a question to require us to defer to the
Legislature to resolve the uncertainty created by section 6501’s apparent tension
with the MHRA. Section 6501 provides:

1. Toilets. A school administrative unit shall provide clean toilets in
all school buildings, which shall be:

B. Separated according to sex and accessible only by separate
entrances and exits].]

[137] Section 6501, in the specific case of school bathrooms, thus
establishes, and indeed mandates, an exception to the MHRA’s general rule
forbidding the segregation of facilities in schools by sex. We recently reaffirmed
“the fundamental rule of statutory construction that we favor the application of a
specific statutory provision over the application of a more general provision when
there is any inconsistency.” Cent. Me. Power Co. v. Devereux Marine, Inc.,
2013 ME 37, 1 22, 68 A.3d 1262.

[138] Furthermore, the Legislature is “presumed to be aware of the state of
the law . . . when it passes an act.” Stockly v. Doil, 2005 ME 47, § 14,
870 A.2d 1208 (quotation marks omitted). Notwithstanding the Court’s assertion

that the purpose of section 6501 is merely “to establish . . . requirements for the
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physical layout of toilet facilities,” and not to “address how schools should monitor
which students use which bathroom,” Court’s Opinion 18, | presume as | must
that the Legislature was aware of the interplay between section 6501 and the public
accommodations discrimination provision of the MHRA. It would make little
sense for the Legislature to require that school bathroom facilities be “[s]eparated
according to sex and accessible only by separate entrances and exits,” 20-A M.R.S.
8 6501(1)(B), and at the same time mandate that schools allow the use of those
sex-segregated facilities by students of either sex."?

[139] The Court states: “[Section 6501] does not purport to establish
guidelines for the use of school bathrooms.” Court’s Opinion § 18 (emphasis in
original). | vigorously disagree. The statutory directive to segregate bathrooms in
schools by sex, and providing for separate entrances and exits for those bathrooms,
clearly anticipates that the use of a bathroom would be restricted to the sex for
which it has been designated. The statute is susceptible to no other reading. Thus
| also disagree with the Court’s announcement that Section 6501 somehow vests
schools with the prerogative of “creating its own policies concerning how these

public accommodations are to be used.” Court’s Opinion { 21.

3 Although not specifically defined in the MHRA, the only logical definition for the word “sex” in
5 M.R.S. § 4592(1) (2013) is the anatomical gender assigned at birth. Because the term has existed in
section 6501 for decades, | conclude that the Legislature intended the same meaning there.



22

[140] Accordingly, | depart from the Court’s casual dismissal of the fact
that the plain language of a specific statute explicitly requires segregating school
bathrooms by sex. The plain language of the provisions of section 6501 and the
MHRA are in conflict, and | believe that principles of comity require us to defer to
the representative branch of government to resolve the issue.

[141] 1 would therefore affirm the judgment of the Superior Court.
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President Trump has made access to public restrooms and other gendered facilities an early focal point of his
administration. For example, on January 20, 2025, the president issued an executive order entitled “Defending
Women from Gender Ideology Extremism and Restoring Biological Truth to the Federal Government,” which defines
sex as only male and female, determined “at conception,” and unchangeable, for the purposes of federal programs,
services, and spaces.! Another executive order prohibits federally funded educational institutions from allowing
minors to use restrooms that align with their gender identity if it differs from their anatomical sex.? The president
subsequently issued an executive order seeking to prevent the participation of transgender girls and women in
federally funded girl's and women's sports and their use of women'’s locker rooms.3

In recent years, an increasing number of state legislatures have passed laws to require transgender people to use
restrooms and other facilities in public buildings, such as schools and government buildings, according to their sex
assigned at birth.* Restroom access for transgender people has been the subject of policymaking in the U.S. House

! Donald J. Trump, Exec. Order (Jan. 20, 2025), https://www.whitehouse.gov/presidential-actions/2025/01/defending-women-from-genderideology-
extremism-and-restoring-biological-truth-to-the-federal-government/.

2 This executive order specifically directs agencies administering educational grants to K-12 institutions to prohibit the support of “social transition,”
which is defined to include “use of intimate facilities and accommodations such as bathrooms or locker rooms specifically designated for persons
of the opposite sex.” Donald J. Trump, Exec. Order (Jan. 29, 2025), https://www.whitehouse.gov/presidential-actions/2025/01/ending-radical-
indoctrination-in-k-12-schooling/. Notably, on January 28, 2025, the U.S. Department of Education began an investigation into whether Denver
Public Schools District has violated Title IX because they created a bathroom that was all-gender and not separated by anatomical sex. In a letter
notifying the District of the investigation, the Department of Education stated the investigation “will examine whether the District discriminates
against students on the basis of sex by installing multi-stall all gender restrooms in District school facilities, in violation of Title IX and its
implementing regulations.” See Solomon, M. (2025). U.S. Department of Education launches investigation into DPS for all-gender restroom conversion.
9NEWS.com. https://www.9news.com/article/news/education/us-department-education-investigation-dps-all-gender-restroom/73-4a73b4a7-5a52-
405a-afb1-ec71490a64b0 (DOE letter posted in article); Seaman, J. (2025). Trump Administration to Investigate DPS for Converting Girls Restroom to
All-gender Bathroom. The Denver Post. https://www.denverpost.com/2025/01/28/trump-investigation-dps-all-gender-restroom-discrimination/.
3Donald J. Trump, Exec. Order (Feb. 5, 2025), https://www.whitehouse.gov/presidential-actions/2025/02/keeping-men-out-of-womens-sports/.
*Movement Advancement Project. (2025). Equality Maps: Bans on Transgender People’s Use of Public Bathrooms & Facilities According to Their


https://www.whitehouse.gov/presidential-actions/2025/01/defending-women-from-genderideology-extremism-and-restoring-biological-truth-to-the-federal-government/
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of Representatives regarding the use of U.S. House facilities.® In November and December 2024, U.S. Rep. Nancy
Mace filed two bills that would prohibit transgender people from using restrooms according to their gender identity
on federal property (H.R. 10186, “Protecting Women'’s Private Spaces Act”) and prohibit receipt of federal funds by
any entity that allows transgender people to use restrooms and other gendered facilities according to their gender
identity (H.R. 10290, “Stop the Invasion of Women'’s Spaces Act").6

Those engaging in these efforts allege that new protections are needed for women'’s safety and privacy in restrooms
and other gendered facilities.” For instance, the “Stop the Invasion of Women'’s Spaces Act” and the transgender
sports participation executive order (“Keeping Men Out of Women's Sports”) are framed around the idea that the
inclusion of transgender women in women's spaces is inappropriate, unsafe, or violates privacy. The January 20
executive order specifically asserts that transgender women are a risk to “women'’s safety” in “intimate single-sex
spaces” and therefore, separation by anatomical sex in such spaces is necessary.? In this brief, we review studies
conducted by Williams Institute scholars that examine whether women's restrooms and other gendered facilities
pose added risk to occupants when transgender people are allowed to use those facilities according to their gender
identity. We also review research on the experiences that transgender people report when using restrooms and the
impact on transgender people’s lives when they cannot safely access restrooms.

RESEARCH ON OVERALL SAFETY AND PRIVACY IN PUBLIC RESTROOMS AND
OTHER GENDERED FACILITIES

Williams Institute scholars conducted studies in Massachusetts and nationally that assessed empirical evidence
of impacts on safety and privacy in restrooms as a result of the enactment of nondiscrimination laws that protect
transgender people’s ability to use restrooms according to their gender identity.

Study of Localities in Massachusetts

This study utilized data from criminal incident reports on safety and privacy violations related to assault, sex
crimes, and voyeurism in public restrooms, locker rooms, and dressing rooms.° Massachusetts localities with
nondiscrimination laws that protect transgender people’s access to these facilities based on their gender identity
were matched with localities without these protections. The matched pairs were compared over a period of time
before and after the passage of the nondiscrimination laws.’™ We found that:

Gender Identity. https://www.lgbtmap.org/equality-maps/nondiscrimination/bathroom_bans. Accessed January 17, 2025; Redfield, E., Conron K.J.,
& Mallory, C. (2024). The Impact of 2024 Anti-Transgender Legislation on Youth. Williams Institute, UCLA School of Law. https://williamsinstitute.law.
ucla.edu/publications/2024-anti-trans-legislation/.

171 Cong. Rec. H26 (daily ed. Jan. 3, 2025).

¢ Protecting Women’s Private Spaces Act, H.R. 10186, 118" Cong., (2024), https://www.congress.gov/bill/118th-congress/house-bill/10186/
text?s=6&r=12&q=%7B%22search%22%3A%22restrooms%22%7D; Stop the Invasion of Women’s Spaces Act, H.R. 10290, 118" Cong., (2024),
https://www.congress.gov/bill/118th-congress/house-bill/10290/text?s=6&r=10&q=%7B%22search%22%3A%22restrooms%22%7D.

"Herman, J.L. (2011). “Bathroom Panic” and Antidiscrimination Laws: The role of activists in securing gender identity protections in gendered
public spaces in Washington, DC. LGBTQ Policy Journal at the Harvard Kennedy School, 2, 25-34; Hasenbush, A., Flores, A.R., & Herman, J.L. (2019).
Gender Identity Nondiscrimination Laws in Public Accommodations: a review of evidence regarding safety and privacy in public restrooms, locker
rooms, and changing rooms. Sexuality Research and Social Policy, 16, 70-83. https://doi.org/10.1007/s13178-018-0335-z

8 Donald J. Trump, Exec. Order (Jan. 20, 2025), https://www.whitehouse.gov/presidential-actions/2025/01/defending-women-from-gender-
ideology-extremism-and-restoring-biological-truth-to-the-federal-government/

°Hasenbush, A., et al. (2019).

10 A statewide law prohibiting other types of discrimination, but not places of public accommodation, was in place during the time period covered in
this study. See Hasenbush, A, et al. (2019).
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+ Incidents of safety and privacy violations in these spaces were rare.

« There was no significant change in privacy and safety violations across matched localities during the time
period surrounding the enactment of nondiscrimination laws.

+ There was no evidence that privacy and safety in restrooms changed as a result of transgender people
having, by law, access to restrooms and other facilities in accordance with their gender identity.

Study of States and Counties across the United States

Building on the Massachusetts study, this study utilized data from the National Crime Victimization Survey to
estimate the impact of gender identity nondiscrimination laws for public accommodations on the prevalence of
violent victimization perpetrated by strangers.!" Violent victimization perpetrated by strangers is the type of crime
that is purported to increase when transgender people may use restrooms and other gendered facilities according
to their gender identity. We found that:

+ When comparing states with and without these nondiscrimination laws, statewide implementation of these
laws did not increase victimization rates perpetrated by strangers.

*  When comparing counties with and without these nondiscrimination laws, neither statewide nor countywide
implementation of these nondiscrimination laws resulted in increased victimization rates perpetrated by
strangers.

+ There was no evidence that violent victimization by strangers increased as a result of transgender people
having, by law, access to restrooms that accord with their gender identity.

RESEARCH ON SAFETY OF TRANSGENDER PEOPLE WHEN USING RESTROOMS
AND OTHER GENDERED FACILITIES

While we have found no evidence of increased harms to people who are not transgender when transgender people
are allowed to use restrooms and other gendered facilities according to their gender identity, it is a consistent
finding across studies and over time that transgender people report being denied access to these spaces and
experiencing verbal harassment and physical assault from others in these spaces.

« In a 2008 survey of transgender people in Washington, DC, 18% reported being denied access to a public
restroom at least once in D.C. Sixty-eight percent (68%) reported ever being verbally harassed and 9%
reported ever being physically assaulted in a D.C. public restroom.

1 Flores, A.R. & Herman, J.H. (n.d.) Including Gender Identity as a Protected Class in Public Accommodations Laws Does Not Increase Victimization
Rates: A statewide, countywide, and municipal assessment. Unpublished manuscript. We utilized a generalized synthetic control method with
time-varying covariates to compare states and counties with and without gender identity nondiscrimination laws in public accommodations on
measures of violent victimization perpetrated by strangers. Presence of and enactment dates of public accommodations nondiscrimination laws
at the state and sub-state levels were identified through publicly available resources created by the Movement Advancement Project and Human
Rights Campaign, in addition to our own assessments with the assistance of legal analysts. National Crime Victimization Survey subnational
estimates of variation in victimization rates came from: Fay, R. E., & Diallo, M. (2015). Developmental estimates of subnational crime rates based on
the National Crime Victimization Survey. U.S. Bureau of Justice Statistics.

2 Herman, J.L. (2013). Gendered Restrooms and Minority Stress: The public regulation of gender and its impact on transgender people’s lives.

Journal of Public Management & Social Policy, 19(1), 65-80.
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+ Inthe 2015 U.S. Transgender Survey, 9% of respondents reported being denied access to a restroom in the
last year. Twelve percent (12%) reported being verbally harassed, physically attacked, or sexually assaulted
when using a restroom in the last year.™

« Inthe 2022 U.S. Transgender Survey, 4% of respondents reported being denied access to a restroom in a
public place, at work, or at school in the last year. Six percent (6%) of respondents reported being verbally
harassed, physically attacked, or experiencing unwanted sexual contact when accessing or using a restroom
in the last year.™

Analysis of data from the 2022 U.S. Transgender Survey suggests that negative incidents, such as being denied
access when trying to use a restroom or verbal harassment when using a restroom, are more likely to occur when
transgender people who are living their day-to-day lives according to their gender identity use the restroom of
their sex assigned at birth. Transgender respondents who are living all the time according to their gender identity
were significantly more likely to experience being denied access to a restroom or verbally harassed in a restroom
when they used restrooms that matched their sex assigned at birth (See Table 1)." For instance, nearly 11% of
transgender men living all the time according to their gender identity and who used women'’s restrooms in the last
year were verbally harassed in a restroom in the past year, compared to 7% of transgender men who used men'’s
restrooms in the last year."®

Table 1. Experiences of denied access and verbal harassment in restrooms in the last 12 months for transgender
men and women who are living all the time according to their gender identity, by which restroom they used in
the last 12 months'

EXPERIENCE TRANSGENDER MEN TRANSGENDER WOMEN

MEN’S RESTROOM WOMEN'S RESTROOM MEN'S RESTROOM WOMEN'S RESTROOM

% 95% CI % 95% Cl % 95% ClI % 95% CI
Denied Access
) 5.2% [4.8,5.6] 10.4% [9.6, 11.3] 7.0% [6.0, 7.9] 4.6% [4.2,5.0]
in the last 12 months
Verbally Harassed
7.3% [6.9,7.7] 10.8% [9.9, 11.7] 8.9% [7.8,10.0] 7.2% [6.8,7.7]

in the last 12 months

B James, S. E., Herman, J. L., Rankin, S., Keisling, M., Mottet, L., & Anafi, M. (2016). The Report of the 2015 U.S. Transgender Survey. National Center for
Transgender Equality. https://transequality.org/sites/default/files/docs/usts/USTS-Full-Report-Decl7.pdf

¥ James, S.E., Herman, J.L., Durso, L.E., & Heng-Lehtinen, R. (2024). Early Insights: A Report of the 2022 U.S.

Transgender Survey. National Center for Transgender Equality. https://transequality.org/sites/default/files/2024-02/2022%20USTS%20Early%20
Insights%20Report_FINAL.pdf.

1 James, S.E., et al. (2024). Additional analyzes of 2022 USTS data completed by the author.

¢ Transgender men are defined here as men who were assigned female at birth, and transgender women are women who were assigned male at
birth. In this analysis, we do not include those who identify as nonbinary or are intersex. The impact on people who are nonbinary and/or intersex
of laws requiring the use of restrooms and other facilities according to sex assigned at birth should be centered in future research.

7 James, S.E., et al. (2024). Additional analyzes of 2022 USTS data completed by the author.
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RESEARCH ON NEGATIVE IMPACTS ON TRANSGENDER PEOPLE DUE TO UNSAFE
RESTROOMS

In order to avoid negative experiences in restrooms, transgender people report avoiding going to the bathroom
when needed, not going to specific public places because of a lack of safe bathrooms, and avoiding going out in
public at all.”® Not going to the bathroom when needed can negatively impact health.” There are also potential
negative impacts on education, employment, and participation in public life from a lack of safe restroom options.?

+ According to the 2015 U.S. Transgender Survey, 55% of respondents reported not using the restroom when
they needed to go. Thirty-two percent (32%) of respondents avoided eating or drinking so they would not
have to use the restroom. Eight percent (8%) reported a urinary tract infection or a kidney-related health
problem due to avoiding using restrooms in the last year.?’

« The 2008 survey of transgender people in Washington, D.C., found that problems using restrooms can
further impact employment, education, and participation in public life.??

o Thirteen percent (13%) of those who worked in Washington, D.C., and had problems using restrooms at
work (denied access or verbal harassment) said it affected their employment in some way. This included
having to change jobs or quitting their jobs, poor job performance, and excessive absences or tardiness.

o Ten percent (10%) of respondents who attended school in Washington, D.C., reported that problems
accessing restrooms at school affected their education in some way. Respondents reported excessive
absences, poor performance, changing schools, and dropping out of school.

o Fifty-eight percent (58%) of respondents reported having ever avoided going out in public due to a lack
of access to safe bathrooms. Thirty-eight percent (38%) reported avoiding particular places in public
because of a lack of safe bathroom options.

CONCLUSION

Current policy debates regarding transgender people’s access to restrooms and other gendered facilities are
predicated on narratives about protecting the safety and privacy of women's spaces. These narratives lack evidence
showing any negative impacts on safety and privacy in women'’s restrooms or other facilities when transgender
people can use restrooms according to their gender identity. However, transgender people consistently report
having negative experiences in restrooms perpetrated by others, including denial of access, verbal harassment,
and physical assault. Evidence suggests that transgender people are put at added risk if required by law to use
restrooms in accordance with their sex assigned at birth.

¥ Herman, J.L. (2013); James, S.E., et al. (2016).
¥ Herman, J.L. (2013); James, S.E., et al. (2016).
2 Herman, J.L. (2013); James, S.E., et al. (2016).
2 James, S.E., et al. (2016).

2 Herman, J.L. (2013).
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