131st Maine Legislature
An Act to Protect Property Owners by Making Certain Changes to the Laws Governing the Use of Eminent Domain by Transmission and Distribution Utilities
L.D. 2087
An Act to Protect Property Owners by Preventing the Use of Eminent Domain to Build Transmission Lines Under the Northern Maine Renewable Energy Development Program
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[bookmark: _PAR__6_4c48c3ce_6113_4cb2_92c4_e135224c]STATE OF MAINE
[bookmark: _PAR__7_0dd182e4_5dfd_413d_8b6b_e14a65db]SENATE
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[bookmark: _PAR__9_01046b81_c351_4705_8ed1_9d4b31e0]SECOND REGULAR SESSION
[bookmark: _PAR__10_bce40688_a94c_407b_bc85_dab2e5d]COMMITTEE AMENDMENT “      ” to S.P. 880, L.D. 2087, “An Act to Protect Property Owners by Preventing the Use of Eminent Domain to Build Transmission Lines Under the Northern Maine Renewable Energy Development Program”
[bookmark: _INSTRUCTION__bd3d2d50_1c62_47f3_9c14_c8][bookmark: _PAR__11_d3ebab21_9c59_4db8_be10_0bdcab1]Amend the bill by striking out the title and substituting the following:
[bookmark: _PAR__12_20fe7517_1fc4_4acf_9032_e602f77]'An Act to Protect Property Owners by Making Certain Changes to the Laws Governing the Use of Eminent Domain by Transmission and Distribution Utilities'
[bookmark: _INSTRUCTION__7753a85a_25ea_49a9_a9d5_1a][bookmark: _PAR__13_b0f08c49_5203_4702_afb8_2316730]Amend the bill by inserting after the title and before the enacting clause the following:
[bookmark: _PAR__14_0fef1262_69bf_4437_a32f_3a633f4]'Emergency preamble.  Whereas, acts and resolves of the Legislature do not become effective until 90 days after adjournment unless enacted as emergencies; and
[bookmark: _PAR__15_6f957c0b_f12b_403b_a48a_d40270c]Whereas, this legislation needs to take effect before the expiration of the 90-day period in order to provide appropriate protections to landowners in the State and to direct the Public Utilities Commission to establish notice requirements and develop educational materials related to proposed high‑impact electric transmission lines; and
[bookmark: _PAR__16_7a00d67e_3561_4b9d_ad61_12b58e6]Whereas, in the judgment of the Legislature, these facts create an emergency within the meaning of the Constitution of Maine and require the following legislation as immediately necessary for the preservation of the public peace, health and safety; now, therefore,'
[bookmark: _INSTRUCTION__645ce3c7_faa0_4c6e_9c56_40][bookmark: _PAR__17_2f63ea9c_70f3_407b_9bab_e0e24ec]Amend the bill by striking out everything after the enacting clause and inserting the following:
[bookmark: _PAR__18_02c662c9_f554_419a_9d9e_6b9853d]'Sec. 1.  12 MRSA §598-C, as enacted by PL 2021, c. 654, §1, is amended to read:
[bookmark: _PAR__19_8368be75_cb56_401b_b06a_5ce3b6c]§598-C.  Process for determination of reduction or substantially altered use of designated land
[bookmark: _PAR__20_7420f3be_bed5_4b8b_94f1_1a910f2][bookmark: _PAGE_SPLIT__577f26ba_e735_421d_8631_6ff][bookmark: _PAGE__2_4e4bdd1d_c8ce_4765_99df_cecf81f][bookmark: _PAR__2_581ff992_8d4e_42eb_aacf_90c4df56]The Department of Agriculture, Conservation and Forestry, Bureau of Parks and Lands shall adopt rules to establish an objective evaluation process for determining if a proposed activity on land designated under this chapter and under the jurisdiction of the bureau would cause the land to be reduced or the uses of the land to be substantially altered. In the case of a high‑impact electric transmission line crossing or utilizing such land or a portion of such land that is a rail trail or recreational corridor or land of similar configuration, as determined by the bureau, the rules must include criteria for determining that the high‑impact electric transmission line would not cause the land to be reduced or the uses of the land to be substantially altered. In adopting the rules, the bureau shall observe the requirements relating to designated lands in the Constitution of Maine, Article IX, Section 23 and ensure proper exercise of the bureau's public trust responsibility.  These rules must also include provisions for public notice and comment before authorizing any such activity and for determining the appropriate instrument to be used to authorize that activity, including but not limited to whether an easement, lease, license or other instrument should be used.  Rules adopted pursuant to this section are major substantive rules as defined in Title 5, chapter 375, subchapter 2‑A.
[bookmark: _PAR__3_6bad82a9_90c0_4559_aec3_a56b2c3a]Sec. 2.  35-A MRSA §3132, sub-§6-C, as enacted by IB 2021, c. 1, §4, is amended to read:
[bookmark: _PAR__4_895e4a77_9eec_41a9_a685_b0a30137]6-C.  High-impact electric transmission line; legislative approval.  In addition to obtaining a certificate of public convenience and necessity, a high-impact electric transmission line may not be constructed anywhere in the State without first obtaining the approval of the Legislature, except that any high-impact electric transmission line crossing or utilizing public lands designated by the Legislature pursuant to Title 12, section 598‑A, other than service land, is deemed to substantially alter the land and must be approved by the vote of 2/3 of all the members elected to each House of the Legislature.
[bookmark: _PAR__5_b2618538_aeb7_407b_b3ac_fdc0204b]For the purposes of this subsection, "service land" means public lands designated by the Legislature pursuant to Title 12, section 598‑A that are:
[bookmark: _PAR__6_a1a667c5_9e48_4c53_ad9d_548440ea]A.  A former railroad right‑of‑way that is no longer used for rail service and is owned by the State and used as a recreational trail; and
[bookmark: _PAR__7_0919de52_a962_4b3a_8aa4_42131028]B.  Any other public land for which the crossing or utilization by a proposed high‑impact electric transmission line satisfies the criteria established by rule adopted pursuant to Title 12, section 598‑C for a determination by the Department of Agriculture, Conservation and Forestry, Bureau of Parks and Lands that the high‑impact electric transmission line's crossing or utilization does not constitute a reduction or substantial alteration of those lands.
[bookmark: _PAR__8_eab280ed_5b30_4b16_8c4a_4b82cd4d]Sec. 3.  35-A MRSA §3136, sub-§1, as amended by PL 2007, c. 148, §12, is further amended to read:
[bookmark: _PAR__9_88282206_35b7_4933_9593_2924dda1]1.  Land necessary for location of transmission lines carrying 5,000 volts.  Subject to approval by the commission under subsection 4 and the requirements of subsection 6, if applicable, a transmission and distribution utility may take and hold by right of eminent domain lands and easements necessary for the proper location of its transmission lines that are designed to carry voltages of 5,000 volts or more and of necessary appurtenances, located within the territory in which the utility is authorized to do public utility business, in the same manner and under the same conditions as set forth in chapter 65. Notwithstanding section 6501, subsection 1 and section 6507, subsection 4, owners are entitled to damages for all property taken by eminent domain in accordance with subsection 5.
[bookmark: _PAGE__3_693c57d6_264f_473e_8e37_29cc9b2][bookmark: _PAR__2_bdfcafc1_6fb8_4445_98c0_d7eaf18c]Sec. 4.  35-A MRSA §3136, sub-§4, as amended by PL 2007, c. 148, §14, is further amended to read:
[bookmark: _PAR__3_d6ac861a_f8a1_4a07_b5d6_fd9a7aa0]4.  Commission approval required; certificate of public convenience and necessity; offer requirements for high-impact electric transmission line; environmental factors.  A location to be taken by eminent domain for such transmission or distribution lines must be approved by the commission before a transmission and distribution utility can exercise the right of eminent domain granted in subsection 1 or subsection 3. The commission may not approve a location to be taken by eminent domain for the construction, rebuilding or relocation of a transmission line that requires a certificate of public convenience and necessity under section 3132, unless the commission has issued a certificate of public convenience and necessity for that transmission line and, for a high‑impact electric transmission line, the transmission and distribution utility has met the offer requirements described in paragraph A.  Environmental factors to be considered for proper location of a transmission line are not subject to review by the commission under this section when the location of the transmission line has received site location of development approval under Title 38, section 484.
[bookmark: _PAR__4_61d113d0_4236_4a01_aa49_d5d790ee]A.  If the transmission and distribution utility is seeking commission approval for the taking of a location by eminent domain for the construction, rebuilding or relocation of a high‑impact electric transmission line on a lot or parcel of real property that is 200 contiguous acres or less and the transmission and distribution utility seeks to take less than the entire property, the transmission and distribution utility must demonstrate to the commission that, in its negotiations with the owner of the property for a voluntary acquisition of the location, it made both an offer for the taking of title to the entire property in fee simple absolute and an offer for the taking of only that portion of the property sought by the utility and that the owner did not accept either offer.
[bookmark: _PAR__5_1396fe25_083e_445b_88c2_59813a26]Sec. 5.  35-A MRSA §3136, sub-§5 is enacted to read:
[bookmark: _PAR__6_63120cbe_8bd4_4073_a111_d587ad73]5.  Owner entitled to damages.  The owner of a property taken by eminent domain by a transmission and distribution utility for the construction, rebuilding or relocation of a transmission line is entitled to damages for all property taken, which must be determined using the methods set forth in Title 23, sections 154 to 154‑F.
[bookmark: _PAR__7_261e8e56_1941_4290_be91_5c630858]Sec. 6.  35-A MRSA §3136, sub-§6 is enacted to read:
[bookmark: _PAR__8_314a9c44_bf0c_4803_b1a2_d6341209]6.  Taking by transmission and distribution utility of location on property that is 200 acres or less for high-impact electric transmission line; owner option.  If the commission, in accordance with subsection 4, approves a taking by eminent domain by a transmission and distribution utility for the construction, rebuilding or relocation of a high‑impact electric transmission line when the location subject to the taking is a lot or parcel of real property that is 200 contiguous acres or less and the transmission and distribution utility seeks and the commission has approved a taking of less than the entire property, the following requirements apply:
[bookmark: _PAR__9_57f4b601_2f90_40fb_8466_30db6616]A.  The damages estimated by the county commissioners in accordance with section 6503, subsection 2 must include 2 estimates, one for the taking of title to the entire property in fee simple absolute and one for the taking of only that portion of the property approved for a taking by the commission; and
[bookmark: _PAGE__4_019903bf_092a_46c8_9658_bd1c53e][bookmark: _PAR__2_87923a03_59fc_491b_9beb_4a37ee65]B.  The owner of the property has the option to require the transmission and distribution utility to take the entire property in fee simple absolute and, if the owner elects to require the transmission and distribution utility to take the entire property, the commission shall approve the taking of the entire property.
[bookmark: _PAR__3_67df910f_37a3_437f_a33c_f5e3132b]Sec. 7.  35-A MRSA §3136, sub-§7 is enacted to read:
[bookmark: _PAR__4_7f42fbd4_6dea_4ef6_b708_5d102bdd]7.  Property taken for high-impact electric transmission line; notice and educational materials.  The commission shall adopt routine technical rules regarding the provision of notice to an owner of real property whose property may be taken by eminent domain for the construction, rebuilding or relocation of a high‑impact electric transmission line by an entity selected to construct a high‑impact electric transmission line pursuant to section 3210‑I, subsection 2, or a transmission and distribution utility as well as to an owner of real property whose property abuts the proposed high‑impact electric transmission line. The notice must include educational materials that include, but are not limited to, materials describing the high‑impact electric transmission line development process and must be sent by certified mail. The rules must establish requirements for the notice and educational materials including:
[bookmark: _PAR__5_f557c7c8_7706_4262_b76f_b6738f18]A.  The appearance and contents of the notice and materials;
[bookmark: _PAR__6_057a424f_9f33_4da4_bd18_716464b4]B.  The appearance of the envelope that includes the notice and materials;
[bookmark: _PAR__7_119fe020_d54e_4a6a_b671_2e697ff4]C.  The information to be included relating to the high‑impact electric transmission line development process;
[bookmark: _PAR__8_078b643d_33a9_4e99_a50d_a85753cc]D.  The information that describes the scope of the proposed high‑impact electric transmission line;
[bookmark: _PAR__9_6c38996e_03af_4742_a464_1b01722d]E.  The rights and opportunities of an owner of real property to participate in the development process;
[bookmark: _PAR__10_5002846b_d2d2_45ab_b7dc_e6091a9]F.  Resources that may be available to assist an owner of real property, which may include resources for legal assistance; and
[bookmark: _PAR__11_461edf02_b53a_46ab_862a_6240eff]G.  The time frame for when the notice and educational materials must be sent to an owner of real property.
[bookmark: _PAR__12_ddbaad2d_e65b_49d9_9435_8f64082]The commission shall review and approve the notice and educational materials the transmission and distribution utility or entity is required to send before the notice and educational materials are provided to an owner of real property. The commission may request that a state agency or other commission review any educational materials that address activities relating to the high-impact electric transmission line development process that are undertaken by that other state agency or other commission.
[bookmark: _PAR__13_3783ef98_8b96_4893_a3a9_ad7f008]Sec. 8.  35-A MRSA §3136, sub-§8 is enacted to read:
[bookmark: _PAR__14_1c056d8f_bacf_4ab7_971d_7f829f9]8.  High-impact electric transmission line; fees and expenses incurred by property owner.  A transmission and distribution utility that takes a location by eminent domain for the construction, rebuilding or relocation of a high‑impact electric transmission line is responsible for a property owner's fees and expenses associated with seeking an award of damages in accordance with this subsection.
[bookmark: _PAR__15_1e559091_9d09_4840_8100_13924a6][bookmark: _PAGE_SPLIT__3aafba19_1a02_4631_ae31_96d][bookmark: _PAGE__5_be0ac477_1815_4660_a827_5dd3e2f][bookmark: _PAR__2_e77d7e84_101c_41f1_b3de_c18d1397]A. If the award for damages, as determined by the county commissioners in accordance with section 6503, subsection 2 or the Superior Court in accordance with section 6507, is more than 40% and at least $25,000 greater than the last written offer of compensation prior to the property owner's or transmission and distribution utility's filing of a request for the determination of damages or an appeal of such determination to the Superior Court, the county commissioners or the court shall award the owner reasonable attorney's fees, litigation expenses, appraisal fees, other experts' fees and other related costs in addition to other compensation authorized by this section. 
[bookmark: _PAR__3_69d02c48_928e_4edb_8b02_b5bb5705]B. If the award for damages is at least 20%, but not more than 40%, and at least $10,000 greater than the last written offer of compensation, the county commissioners or the court may award reasonable fees and expenses described in paragraph A. 
[bookmark: _PAR__4_3ce470e1_e14a_43b8_a21f_57d04ad2]C. No attorney's fees may be awarded under this subsection if the award of damages is $25,000 or less.
[bookmark: _PAR__5_37808896_6f16_4d31_92f0_eb649e6c]D. If the award of damages is less than 20% greater than the last written offer of compensation, the owner of the property is responsible for the owner's own costs.
[bookmark: _PAR__6_e7b904f2_6abe_4dfa_b77a_a0384dba]For the purposes of this subsection, "last written offer of compensation" means the last offer of compensation made by the transmission and distribution utility and, in the case of a taking of only a portion of a lot or parcel of real property, the last offer made for the portion of the property sought by the transmission and distribution utility.  "Last written offer of compensation" does not include the offer for the taking of title to the entire property in fee simple absolute as required by subsection 4. 
[bookmark: _PAR__7_ed40665f_1e00_48c0_a59f_23257e17]Sec. 9.  35-A MRSA §3136, sub-§9 is enacted to read:
[bookmark: _PAR__8_9cdb0c61_48c9_4bb6_a272_d86ef27b]9.  Definition.  For the purposes of this section, "high‑impact electric transmission line" means a transmission line of any length that is:
[bookmark: _PAR__9_2af4abc7_95b5_4a37_ae2c_fc7648ac]A.  Constructed to transmit direct current electricity; or
[bookmark: _PAR__10_414d8715_3e83_4148_9235_02de5fb]B.  Capable of operating at 345 kilovolts or more; and
[bookmark: _PAR__11_2e6f2260_a095_4788_a48b_f9f6c21](1)  Is not a generator interconnection transmission facility as defined in section 3132, subsection 1‑B; and  
[bookmark: _PAR__12_92af4108_7586_4988_a67d_75e9dad](2)  Is not constructed primarily to provide electric reliability, as determined by the commission.
[bookmark: _PAR__13_310ffd75_5642_422b_a675_149de63]Sec. 10.  38 MRSA §485-A, sub-§1-D is enacted to read:
[bookmark: _PAR__14_7daa8957_18f5_46ec_a69a_6486b0e]1-D.  Hearing required; transmission line.  If an application for the development and construction of a transmission line or lines requiring approval under this article is received by the department, the department or the board, as applicable, shall hold a hearing in accordance with section 486‑A and may not issue an order without a hearing.
[bookmark: _PAR__15_f39dd49b_744e_424d_8413_955ed88]Sec. 11.  38 MRSA §486-A, sub-§2-A is enacted to read:
[bookmark: _PAR__16_646e8cdc_b20e_4f04_a8f1_4eb0b0e][bookmark: _PAGE_SPLIT__04e6e4e8_99bb_4ea8_9ede_7e9][bookmark: _PAGE__6_3dd692d8_23ff_4611_9a37_d993632][bookmark: _PAR__2_adcbc1b1_e11d_4ab5_8ade_148a3f21]2-A.  Developer; route analysis public participation.  The department shall require an applicant who has submitted an application pursuant to section 485‑A related to the development and construction of a transmission line or lines requiring approval under this article to demonstrate to the department that the applicant conducted one or more public meetings regarding the transmission line or lines prior to the submission of its application. Such public meetings must include the presentation of information regarding the proposed transmission line or lines, including, but not limited to, proposed route information, and provide an opportunity for public participation and comment. Information presented and public comments received at the public meetings must be made publicly available and be part of the record of any department or board proceeding.
[bookmark: _PAR__3_3713cafa_0a9a_4412_ae0d_e2540701]Sec. 12.  Rulemaking.  The Department of Agriculture, Conservation and Forestry, Bureau of Parks and Lands shall adopt major substantive rules pursuant to the Maine Revised Statutes, Title 12, section 598-C to provide, in the case of a high‑impact electric transmission line crossing or utilizing land designated under Title 12, chapter 202-A, or a portion of such designated land, that is a rail trail or recreational corridor or land of similar configuration, criteria for determining that the high‑impact electric transmission line would not cause the land to be reduced or the uses of the land to be substantially altered. The bureau shall submit the provisionally adopted rules to the 132nd Legislature for review.
[bookmark: _INSTRUCTION__d0c50778_fe6b_4f8e_b4ef_b2][bookmark: _PAR__4_03db2e20_56c8_4cb6_855f_7dafb1fa]Emergency clause.  In view of the emergency cited in the preamble, this legislation takes effect when approved.'
[bookmark: _INSTRUCTION__6776332c_19e2_4db8_958c_25][bookmark: _PAR__5_4df58a17_9c0a_4857_ba74_2e96b6cb]Amend the bill by relettering or renumbering any nonconsecutive Part letter or section number to read consecutively.
[bookmark: _SUMMARY__e0db15c7_991d_4411_9b20_2e08f8][bookmark: _PAR__6_f146b059_f7f6_4198_99e4_89f9c96d]SUMMARY
[bookmark: _PAR__7_962d28d5_d778_4c72_9660_293d37d6]This amendment replaces the bill, adds an emergency preamble and clause and changes the title. It does the following. 
[bookmark: _PAR__8_97287c46_a2fa_41aa_ae43_2fb53692]1.  It defines "service land" and excepts those public lands from the provision of law that considers a high‑impact electric transmission line crossing or utilizing public lands a substantial alteration.
[bookmark: _PAR__9_7dd7fc02_6811_492a_88ee_236cb0f4]2.  It prohibits the Public Utilities Commission from approving a transmission and distribution utility's taking of a location for a high‑impact electric transmission line by eminent domain if the location is on a lot or parcel of real property that is 200 contiguous acres or less and the transmission and distribution utility seeks to take less than the entire property, unless the transmission and distribution utility demonstrates that, in its negotiations with the owner of the property for a voluntary acquisition of the location, it made both an offer for the entire property and an offer for just the location.
[bookmark: _PAR__10_51a07a0c_9ea0_46f6_80ac_a15bd57]3.  It clarifies the provisions of law that apply to the determination of damages for property taken by eminent domain for the construction, rebuilding or relocation of a high‑impact electric transmission line designed to carry voltages of 5,000 volts or more and of necessary appurtenances.
[bookmark: _PAR__11_0471a015_01a0_412d_89b2_c749e7f]4.  If a location approved by the commission for a taking by eminent domain for a high‑impact electric transmission line is on a lot or parcel of real property that is 200 contiguous acres or less and the transmission and distribution utility seeks to take less than the entire property, it requires the county commissioners' estimate of damages to include 2 estimates, one for the entire property in fee simple absolute and one for the portion of the property approved for a taking. It provides that the owner of the property has the option to require the transmission and distribution utility to take the entire property and, if the owner elects to require the transmission and distribution utility to take the entire property, the commission must approve the taking of the entire property.  
[bookmark: _PAR__12_65fdc132_a6c9_4143_9f26_4a6d98f][bookmark: _PAGE_SPLIT__dd736af7_865f_4ace_9e79_a96][bookmark: _PAGE__7_419dca87_f97e_4f51_87a9_b43f19f][bookmark: _PAR__2_06feb821_408a_47ad_a979_bd903704]5.  It requires the commission to adopt rules regarding notice and educational materials that must be sent by certified mail to an owner of real property whose property may be taken by eminent domain for the construction, rebuilding or relocation of a high‑impact electric transmission line, as well as to an owner whose property abuts the proposed high-impact electric transmission line, by an entity selected to construct a high‑impact electric transmission line pursuant to the Maine Revised Statutes, Title 35‑A, section 3210‑I, subsection 2, or a transmission and distribution utility. 
[bookmark: _PAR__3_ea6f82cb_29bb_4e18_a38d_3adb1786]6.  It establishes the circumstances under which a property owner's fees and expenses associated with seeking an award of damages for property taken by eminent domain must be paid by a transmission and distribution utility. 
[bookmark: _PAR__4_22facb90_5eff_4d5f_a422_d1e0ef7e]7.  It prohibits the Department of Environmental Protection and the Board of Environmental Protection from issuing an order without a hearing for a development of a high‑impact electric transmission line of state or regional significance that may substantially affect the environment. It also requires the department to require an applicant for such development to demonstrate to the department that the applicant conducted one or more public meetings regarding the transmission line prior to the submission of any application to the department. 
[bookmark: _PAR__5_14a18a01_fa47_41ef_8374_dbf48ba5]8.  It requires the Department of Agriculture, Conservation and Forestry, Bureau of Parks and Lands to adopt rules pursuant to Title 12, section 598‑C to provide, in the case of a high‑impact electric transmission line crossing or utilizing a rail trail or recreational corridor or land of similar configuration designated under Title 12, chapter 202‑A, criteria for determining that the high‑impact transmission line would not cause the land to be reduced or the uses of the land to be substantially altered.
[bookmark: _FISCAL_NOTE_REQUIRED__73a95979_f87d_40a][bookmark: _PAR__6_2956e163_cef4_4970_b997_7e92cb7f]FISCAL NOTE REQUIRED
[bookmark: _PAR__7_451d4e06_7794_4ae2_89b3_2bf73ceb](See attached)
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