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An Act to Create a Civil Cause of Action for Persons Suffering Damages Arising from the Illegal Sale or Marketing of Firearm-related Products
L.D. 1696
An Act to Create a Civil Cause of Action for Persons Suffering Damages Arising from the Sale of Abnormally Dangerous Firearms
[bookmark: _AMEND_TITLE__4c2f1bf2_5b55_4bdd_83d7_41][bookmark: _PAGE__1_defc4093_b955_4a31_83da_dbf71e8][bookmark: _PAR__2_0bfc8dc7_df65_4034_abb2_e6528690]L.D. 1696
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[bookmark: _PAR__9_b010deb4_b677_4cff_8c09_37dc8cbd]SECOND REGULAR SESSION
[bookmark: _PAR__10_534a0b00_afbc_40d9_8fa0_eae8c3d]COMMITTEE AMENDMENT “      ” to H.P. 1085, L.D. 1696, “An Act to Create a Civil Cause of Action for Persons Suffering Damages Arising from the Sale of Abnormally Dangerous Firearms”
[bookmark: _INSTRUCTION__b64d3d10_61e2_47af_a535_a0][bookmark: _PAR__11_6fd80196_b9ed_43f5_bbbb_6bf35c8]Amend the bill by striking out the title and substituting the following:
[bookmark: _PAR__12_afc78514_49c2_4fe9_b6a5_8ea7a6f]'An Act to Create a Civil Cause of Action for Persons Suffering Damages Arising from the Illegal Sale or Marketing of Firearm-related Products'
[bookmark: _INSTRUCTION__faac3b09_7604_4ca7_b362_e7][bookmark: _PAR__13_4cdc459f_391e_451d_8167_b1335eb]Amend the bill by striking out everything after the enacting clause and inserting the following:
[bookmark: _PAR__14_cd689d3e_fb6f_4f5c_acdd_3854b1e]'Sec. 1.  14 MRSA §1522, sub-§1, ¶U, as enacted by PL 1991, c. 9, Pt. G, §2, is amended to read:
[bookmark: _PAR__15_53164561_e0ac_4789_8921_c60bb13]U.  Title 38, section 1319‑J; and
[bookmark: _PAR__16_3f0bf0fa_a1fb_41ee_8d17_e4e5873]Sec. 2.  14 MRSA §1522, sub-§1, ¶V, as enacted by PL 1991, c. 9, Pt. G, §2, is amended to read:
[bookmark: _PAR__17_03eba0fd_26a1_4056_90bd_580a2c9]V.  Title 38, section 1367.; and
[bookmark: _PAR__18_e009ac2b_beaf_4d51_894b_935b1e1]Sec. 3.  14 MRSA §1522, sub-§1, ¶W is enacted to read:
[bookmark: _PAR__19_fb7ec24b_130b_4af3_b79e_bc6d663]W.  Title 14, section 9002, subsection 2.
[bookmark: _PAR__20_2056ae08_bbc2_4189_9790_cead055]Sec. 4.  14 MRSA c. 763 is enacted to read:
[bookmark: _PAR__21_0f2da21e_9c14_4501_a020_4204b94]CHAPTER 763
[bookmark: _PAR__22_200dfeae_5373_4b49_84c0_16666a6]CIVIL LIABILITY FOR THE ILLEGAL SALE OR MARKETING OF FIREARM-RELATED PRODUCTS 
[bookmark: _PAR__23_a2df86c9_2516_42f9_a55a_f12483a]§9001.  Definitions
[bookmark: _PAGE__2_dc845dfc_847d_4592_ae6d_c929e12][bookmark: _PAR__2_33405839_8984_4142_8e7f_2268c41b]As used in this chapter, unless the context otherwise indicates, the following terms have the following meanings.
[bookmark: _PAR__3_da507bed_4dad_4607_92fa_a94a6e1c]1. Firearm. "Firearm" has the same meaning as in Title 17‑A, section 2, subsection 12‑A.
[bookmark: _PAR__4_f7277fc3_d4f5_47fe_b71a_f1a9c0b3]2. Firearm industry member. "Firearm industry member" means a person, firm, corporation, company, partnership, society, joint stock company or any other entity or association engaged in the sale, manufacturing, distribution, importing or marketing of a firearm-related product or any officer, agent, employee or other person authorized to act on behalf of the person, firm, corporation, company, partnership, society, joint stock company or other entity or association or that acts in concert or participation with one or more such persons, firms, corporations, companies, partnerships, societies, joint stock companies or other entities or associations. 
[bookmark: _PAR__5_9e106da6_1881_41f2_878d_d8fc760a]3. Firearm-related product. "Firearm-related product" means a firearm, ammunition, ammunition magazine, firearm component or part, including a firearm frame, firearm receiver or firearm accessory, that is or is intended to be sold, manufactured, distributed, imported or marketed. 
[bookmark: _PAR__6_6e238dd5_c50f_43c0_9689_6b80e983]4. Firearm trafficker. "Firearm trafficker" means a person that acquires, transfers or attempts to acquire or transfer a firearm for purposes of unlawful commerce.
[bookmark: _PAR__7_dac0ef48_a2bd_4835_823e_3749c759]5. Person. "Person" means a natural person or legal entity, including a corporation, partnership, limited liability company or incorporated or unincorporated association. 
[bookmark: _PAR__8_03f7b8bc_582c_496d_87dd_a7c8a8f3]6. Straw purchaser. "Straw purchaser" means a person that conceals or intends to conceal that the purchase of a firearm-related product is being made on behalf of a 3rd party. "Straw purchaser" does not include a person that, in purchasing a firearm-related product, intends for that firearm‑related product to be a bona fide gift to a person that is not prohibited by law from owning, possessing or receiving a firearm-related product, except that a gift is not bona fide if the intended recipient has offered or provided the purchaser with a service or anything of value in consideration of the acquisition of the firearm-related product.
[bookmark: _PAR__9_be89ce7b_373e_49b0_9394_1d7e2095]§9002.  Civil action authorized
[bookmark: _PAR__10_094f87f0_eeac_4f4f_8bfe_44af548]1.  Private cause of action. Notwithstanding any action by the Attorney General under subsection 2, a person that has suffered damages in this State that are proximately caused, in whole or in part, by a violation of this chapter committed knowingly by a firearm industry member may bring a civil action for the recovery of those damages, injunctive relief and reasonable attorney's fees and costs. 
[bookmark: _PAR__11_44b062cb_c802_4020_b436_c8fc747]2. Attorney General investigation and enforcement.  The Attorney General may do the following. 
[bookmark: _PAR__12_8838b2fd_c1bc_4fe9_9fee_7925ffc][bookmark: _PAGE_SPLIT__bd0af5ba_ebc6_4dc6_beed_067][bookmark: _PAGE__3_9b116043_ba21_49ff_bb0f_5dffdec][bookmark: _PAR__2_64f5701e_fd5a_4030_83ee_e23752d7]A. Whenever the Attorney General has reason to believe that a firearm industry member has engaged in, is engaging in or is about to engage in conduct that violates section 9003 or 9004 and that an investigation is in the public interest, the Attorney General may by written request examine any documents and records relevant to such a violation and require the firearm industry member or any person with knowledge related to the investigation to provide testimony under oath in written responses to interrogatories and upon oral deposition. The Attorney General shall provide service of a written request under this paragraph by first‑class mail, and the fact and date of service is conclusively established by receipt of a United States Postal Service certificate of mailing. A person receiving a written request from the Attorney General pursuant to this paragraph shall comply with the request within 20 days or otherwise file in the Kennebec County Superior Court within 20 days of service of the request a motion to quash or modify the request. The court may not grant a motion to quash or modify a request unless the movant demonstrates that the request or specific portions of the request are made without good cause. The Attorney General may file a petition for an order to enforce a request. A violation of this paragraph is a civil violation for which a civil penalty of not less than $10,000 and not more than $50,000 must be awarded. 
[bookmark: _PAR__3_2cf82980_dcd5_4ea1_afd2_9c84e5bc]B.  Whenever the Attorney General has reason to believe that a firearm industry member has engaged in, is engaging in or is about to engage in conduct that violates section 9003 or 9004, the Attorney General may commence a civil action to obtain:
[bookmark: _PAR__4_738beef8_cad2_4fa1_9464_81a67ca1](1) Injunctive relief;
[bookmark: _PAR__5_05e3bb6e_7790_488f_bb08_e0c7d509](2) A civil penalty of not more than $100,000 for each violation of this chapter committed knowingly; and
[bookmark: _PAR__6_fcc49e70_bd68_477e_9d09_53c022b8](3) Equitable monetary relief, including restitution and disgorgement, for the financial loss suffered by a person that is proximately caused, in whole or in part, by a violation of this chapter committed knowingly by a firearm industry member. 
[bookmark: _PAR__7_2d246ab5_e944_40e0_8679_a684334f]C. In any action by the Attorney General under this subsection, the court may not enter a judgment for the duplicative recovery of monetary relief that has in fact been awarded to a prevailing party under subsection 1. 
[bookmark: _PAR__8_1dce492a_f648_40dc_b16b_ed7d00ec]3. Venue. An action brought pursuant to this section must be filed in the Superior Court in the county in which the firearm industry member resides or has its principal place of business, or in Kennebec County if the firearm industry member has no residence or principal place of business in this State. 
[bookmark: _PAR__9_1b1ac6ef_59dc_4d41_bc0f_cdd7d9b2]4. Conduct committed knowingly.  For the purposes of this chapter, a person acts knowingly in violation of this chapter when the person is subjectively aware or reasonably should be aware that the conduct is unlawful. 
[bookmark: _PAR__10_dc04a365_94af_4bfb_862c_cecf424]5. Proximate cause. For the purposes of this chapter, a particular harm or loss is proximately caused by a violation of this chapter if the violation played a substantial part in bringing about the harm or loss and the harm or loss was either a direct result of, or a reasonably foreseeable consequence of, the violation. In determining whether a particular harm or loss is proximately caused by a violation of this chapter, the criminal or tortious act or conduct of a 3rd party with respect to the use of a firearm-related product may not be considered an intervening or superseding cause. 
[bookmark: _PAR__11_5bbe2142_d31f_4147_b9ac_e6d5ae2]6. Exemptions. An action may not be brought under this section by a person injured:
[bookmark: _PAR__12_3f9a1877_ad89_419a_8592_01391bc]A. By that person's use of a firearm-related product in the commission of a crime or tort; or
[bookmark: _PAR__13_5677c5ff_7079_4510_a01f_2141559]B. By that person's use of a firearm-related product to intentionally or recklessly inflict or cause a self-injury.
[bookmark: _PAR__14_db9f554d_43e3_436a_b6b5_aec7954]§9003.  Prohibited conduct
[bookmark: _PAGE__4_11fd1788_1a42_4260_848c_b834ccf][bookmark: _PAR__2_2b3b428f_795d_46b8_9acf_76fbde3b]A firearm industry member may not sell or offer or market for sale a firearm-related product in a manner that: 
[bookmark: _PAR__3_caa9e6c9_ad74_411e_aa33_af9a28ec]1.  Modification.  Promotes conversion or modification of a legal firearm-related product into an illegal firearm-related product; 
[bookmark: _PAR__4_9eabe099_2e9d_4094_af9e_88d26f5d]2.  Prohibited persons.  Is targeted to persons that are prohibited from owning, possessing or receiving a firearm under state or federal law; or
[bookmark: _PAR__5_bf495808_e2f9_4369_9f21_bf106ee0]3.  Deception.  Is unconscionable or deceptive.
[bookmark: _PAR__6_fab12ae9_bcf6_4643_9a6f_4f769ed6]§9004.  Reasonable controls required
[bookmark: _PAR__7_e177187a_7d19_49bd_922a_6dd66067]1. Prevention of sales to certain persons. A firearm industry member shall establish, implement and enforce reasonable procedures, acts or practices to prevent the sale or offering or marketing for sale of a firearm-related product to:
[bookmark: _PAR__8_f327a74c_4fb4_4ec8_98bb_1afbcecd]A.  A straw purchaser; 
[bookmark: _PAR__9_fe11bc7a_2c5f_481a_b259_ab146626]B.  A firearm trafficker;
[bookmark: _PAR__10_2ec09af5_83c0_4b25_8030_6ee92d4]C.  A person prohibited from owning, possessing or receiving a firearm under state or federal law; 
[bookmark: _PAR__11_670412aa_bf3f_4700_ad1e_2bb682a]D.  A person that the firearm industry member knows or has reasonable cause to believe is at substantial risk of using a firearm-related product for self-harm or to harm another person; or 
[bookmark: _PAR__12_4a74c152_605c_4624_a976_dc82584]E. A person that the firearm industry member knows or has reasonable cause to believe is at substantial risk of using, owning, possessing or receiving a firearm-related product unlawfully. 
[bookmark: _PAR__13_59ddfc61_0602_486a_97d9_558e707]2. Theft or loss prevention. A firearm industry member shall establish, implement and enforce reasonable procedures, acts or practices to prevent the theft or loss of a firearm‑related product from the firearm industry member. 
[bookmark: _PAR__14_8de84776_3e01_4961_bcd7_12351d7]3. Compliance with state and federal laws. A firearm industry member shall establish, implement and enforce reasonable procedures, acts or practices to ensure that the firearm industry member complies with all provisions of state and federal laws.'
[bookmark: _INSTRUCTION__54ec8797_ab76_4487_a0e2_ea][bookmark: _PAR__15_117176a1_754e_4132_965d_4f979ca]Amend the bill by relettering or renumbering any nonconsecutive Part letter or section number to read consecutively.
[bookmark: _SUMMARY__097f2b67_4da9_448d_9ccf_418eec][bookmark: _PAR__16_40997d98_4a2f_4613_90c6_b4afb81]SUMMARY
[bookmark: _PAR__17_05835c67_3177_40d5_b192_edd57a3]This amendment, which is the majority report of the committee, replaces the bill and changes the title.  The amendment does the following.
[bookmark: _PAR__18_010f6323_066f_4c5d_a49e_e8ad8f7]1.  It defines "firearm," "firearm industry member," "firearm-related product," "firearm trafficker," "person" and "straw purchaser."
[bookmark: _PAR__19_7cff02e1_bfad_4e9e_a381_9e8f6e9]2.  It authorizes a private cause of action for a person that has suffered damages as a result of a violation committed knowingly by a firearm industry member.
[bookmark: _PAR__20_330d5e00_302c_450a_9594_ab5ba55]3.  It authorizes the Attorney General to investigate and bring a civil action against a firearm industry member for a violation.
[bookmark: _PAR__21_4aff26ad_ea27_462c_9fef_b548abf]4.  It establishes a procedure for civil actions.
[bookmark: _PAGE__5_e1db7e81_9e54_48f6_94c9_df00ec6][bookmark: _PAR__2_0ec6e305_72a1_4467_9359_ff3f139e]5.  It creates exemptions for civil actions.
[bookmark: _PAR__3_0f345d6c_373f_40d1_9801_6a2833ef]6.  It establishes conduct for which a civil action may be brought.
[bookmark: _PAR__4_7f66aeff_6c53_4fac_bcb7_60e903a5]7.  It establishes reasonable controls required of the firearm industry member to prevent a violation.
[bookmark: _FISCAL_NOTE_REQUIRED__1386cfb9_8816_498][bookmark: _PAR__5_95707b6f_6d84_41dc_b59b_5eaf6491]FISCAL NOTE REQUIRED
[bookmark: _PAR__6_7ca0968a_fecf_4f7f_8380_83665ebb](See attached)
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