131st Maine Legislature
An Act to Protect the Confidentiality of Attorney-Client E-mail Communications for Residents of Jails and Correctional Facilities
L.D. 
An Act to Protect the Confidentiality of Attorney-Client E-mail Communications for Residents of Jails and Correctional Facilities
[bookmark: _ENACTING_CLAUSE__69d5e0a5_e1b0_44ca_bbb][bookmark: _DOC_BODY__31cc1654_88df_4eee_a44a_7387c][bookmark: _DOC_BODY_CONTAINER__cd677e33_f216_4646_][bookmark: _PAGE__1_b06f2df6_76be_474f_a67a_09df300][bookmark: _PAR__1_bbda2cee_5033_4a0f_bbac_89d73086][bookmark: _LINE__1_0e37be5c_0bd7_4268_bacb_0b16c61]Be it enacted by the People of the State of Maine as follows:
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[bookmark: _STATUTE_NUMBER__232953cf_b131_46fe_9b1f][bookmark: _STATUTE_P__ba1b8fd4_5c0f_4168_a8b4_b834][bookmark: _PAR__3_5c69a19c_b623_4f3b_b3db_59c6b6be][bookmark: _LINE__4_f7d8a8f0_92a7_471e_b680_5db21cb][bookmark: _STATUTE_CONTENT__d805c36f_0a50_4932_b89][bookmark: _PROCESSED_CHANGE__69f00c57_4cba_4961_93][bookmark: _LINE__5_e9c95346_c4ba_4829_84e2_00a5f3e][bookmark: _LINE__6_de666b74_8787_4a02_9cdd_22b4abc][bookmark: _LINE__7_176e2f77_2eca_4cba_8cba_db155e9][bookmark: _PROCESSED_CHANGE__1bc5550c_c9f3_4a32_8b][bookmark: _LINE__8_fc62a38f_7bd4_4b62_b5e5_40ab22e][bookmark: _LINE__9_76a2622d_e35b_4527_abd0_fa35d35][bookmark: _LINE__10_5e078e04_06e1_4bac_b09d_dbb7b6][bookmark: _LINE__11_c5bdbb23_67ac_4dad_ad36_0a4dbb][bookmark: _LINE__12_6207ce9b_c575_4074_96a5_04a18e][bookmark: _PROCESSED_CHANGE__2c3cd649_959e_48ba_84]P.  Develop and maintain a registry of names, telephone numbers, e-mail addresses and other contact information for attorneys who provide legal services to persons who are incarcerated.  The commission shall on a weekly basis provide these names, telephone numbers, e-mail addresses and other contact information to all sheriffs' offices and to the Department of Corrections. On the Monday following transmission of the information, the sheriffs' offices and the Department of Corrections have constructive notice that communications to and from these attorneys by residents of jails and correctional facilities are subject to the attorney-client privilege. The attorneys' names, telephone numbers, e-mail addresses and other contact information are confidential.
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[bookmark: _STATUTE_NUMBER__41f8cd66_fc9a_4522_95d2][bookmark: _STATUTE_P__6f8b9ef1_0001_4e53_b94c_1040][bookmark: _PAR__7_5abfc368_e48b_4d0f_b7f3_1c2263d7][bookmark: _LINE__37_3b03d24a_a033_4b14_9445_98e297][bookmark: _STATUTE_CONTENT__06d0f6e8_a3ee_47d3_8e7][bookmark: _LINE__38_74f883bf_bde4_4256_a086_dd7f94][bookmark: _LINE__39_5194ee45_92f8_4d94_8c1a_409d94][bookmark: _LINE__40_74767344_418f_434b_97a1_aa06c2]A.  The sender or recipient of the communication was, at the time the communication was made, a resident in either a jail or an adult or juvenile correctional facility administered by the Department of Corrections and the other party was an attorney; and
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[bookmark: _STATUTE_NUMBER__afdb7b96_02d8_4fa9_9db6][bookmark: _STATUTE_SS__76ffc57d_2874_4332_991e_04f][bookmark: _PAR__3_00ed3035_8bed_4338_964c_d8d456bf][bookmark: _LINE__9_9b4b4e3c_8974_4b71_a010_718d19e][bookmark: _STATUTE_HEADNOTE__514c3a8c_0e7b_4ac2_b0][bookmark: _STATUTE_CONTENT__4bfa608a_bd7f_4c96_96d][bookmark: _LINE__10_e785c758_9000_4039_a492_cc06f1][bookmark: _LINE__11_1620ff85_70aa_4a4e_a1ad_50a70c][bookmark: _LINE__12_1a051a22_140c_4d0b_b5bf_5c3a9c][bookmark: _LINE__13_807b7c58_38a2_4b5c_863b_1d86fc][bookmark: _LINE__14_748ef300_4d23_48d9_87ba_875a68][bookmark: _LINE__15_02689c71_dfbe_4af6_9ab2_ddd727]1-B.  Constructive notice.  For purposes of this section, the inclusion of an attorney's name,  telephone number or e-mail address on a list transmitted by the Maine Commission on Indigent Legal Services pursuant to Title 4, section 1804, subsection 3, paragraph P to a sheriff's office or to the Department of Corrections constitutes constructive notice of the name, telephone number or e-mail address to a jail in the same county as the sheriff's office or to all correctional facilities administered by the Department of Corrections, respectively, beginning on the Monday following the transmission.
[bookmark: _STATUTE_NUMBER__19d74dfd_fabc_4974_bb77][bookmark: _STATUTE_SS__a25afbc1_941e_4167_9c3a_935][bookmark: _PAR__4_5bff3cc4_86e6_45c7_a913_90cae227][bookmark: _LINE__16_6dd4d4c9_b78c_4659_ad5f_a9f1ca][bookmark: _STATUTE_HEADNOTE__49cfbdee_5d87_4c0d_98][bookmark: _STATUTE_CONTENT__6061b562_f82a_4523_86a][bookmark: _LINE__17_f8fda177_5c01_4f39_bad0_0583c3][bookmark: _LINE__18_3411d135_1e92_4a66_86f7_0189c0][bookmark: _LINE__19_fe1550fd_d502_4862_86b0_f9b404]2.  Application of other law or rule.  This section does not limit the applicability of any other provision of law or of the Maine Rules of Evidence regarding the admissibility or inadmissibility in evidence of attorney-client communications that do not meet the requirements of this section.
[bookmark: _BILL_SECTION_HEADER__85e30310_2c9d_4fa7][bookmark: _BILL_SECTION__366fbf98_4368_4514_b84d_f][bookmark: _PAR__5_8f0b5abb_b444_4577_9b52_8ca1f0a2][bookmark: _LINE__20_3f184684_df22_44c7_97d0_91e7b4][bookmark: _BILL_SECTION_NUMBER__9860d2bf_0eef_4caf][bookmark: _LINE__21_fe148ce5_e07a_440d_9074_10197b]Sec. 5.  34-A MRSA §1208, sub-§8, as enacted by PL 2023, c. 394, Pt. A, §13, is amended to read:
[bookmark: _STATUTE_NUMBER__10b6ca4f_224b_434b_9930][bookmark: _STATUTE_SS__318dfd42_179e_48fd_ac75_26b][bookmark: _PAR__6_6fefa2cb_86f7_45e2_a7a6_4554ef1c][bookmark: _LINE__22_b11f47f7_2623_4505_821b_701d26][bookmark: _STATUTE_HEADNOTE__5687ae75_cef2_415d_86][bookmark: _STATUTE_CONTENT__2284685d_8e3d_4e04_bc4][bookmark: _LINE__23_e4daf387_0a42_4e25_8a4f_8652f0]8.  Standards regarding attorney-client communications.  The commissioner shall establish mandatory standards:
[bookmark: _STATUTE_NUMBER__a863270c_0f7a_4f7b_b353][bookmark: _STATUTE_P__b8403d86_6eb2_418a_b342_1e5c][bookmark: _PAR__7_f11ba296_f86e_40b4_b7e7_d84f1d11][bookmark: _LINE__24_45d73ec4_2000_4958_b97d_2e3601][bookmark: _PROCESSED_CHANGE__4cc90530_afa0_40d0_ba][bookmark: _STATUTE_CONTENT__27c2d10e_378c_44c1_a22][bookmark: _PROCESSED_CHANGE__316a534a_04e7_4824_a7][bookmark: _LINE__25_02e1e7f3_aa58_4577_87cf_6b6c20][bookmark: _LINE__26_0f6eefaa_33ec_43de_b7e8_8e9d59]A.  By January 1, 2024, for For the protection of confidential attorney-client communications by each county and municipal detention facility. The standards must include, at a minimum:
[bookmark: _STATUTE_SP__ddaa4a75_da74_4a7e_a536_244][bookmark: _PAR__8_c57ca288_7d57_4c0a_9fc3_bb5bcd94][bookmark: _LINE__27_538b2a8f_c7e5_4d03_a7ac_330357][bookmark: _STATUTE_NUMBER__216b49a4_6b9b_43a5_afdb][bookmark: _STATUTE_CONTENT__e45b9f31_95ea_47eb_a4e][bookmark: _LINE__28_7c11a586_2a3b_41bb_83cc_3072c2][bookmark: _LINE__29_41bd17c6_f133_4db1_a3d8_0b9d7d][bookmark: _PROCESSED_CHANGE__55629f13_eddb_4b04_84][bookmark: _LINE__30_76e1ac9b_41f9_4cae_a6cb_46ba78][bookmark: _LINE__31_cd341b96_41b5_44c0_be0c_4853e4][bookmark: _PROCESSED_CHANGE__fe66f796_af3c_42ce_a1][bookmark: _LINE__32_258d9b53_24da_4bc4_b5b2_4f476b][bookmark: _LINE__33_3b6aebce_9efb_420f_889f_2ad4d2][bookmark: _LINE__34_d07a1176_b672_410e_9269_90bdbf][bookmark: _LINE__35_32420cda_4bb5_4ab1_96df_c4c969][bookmark: _PROCESSED_CHANGE__0e7ce3b0_e9dd_4aa8_85](1)  Processes to protect and ensure confidentiality of attorney-client communications, including but not limited to requirements that each facility develop and maintain a registry of the names, telephone numbers, e-mail addresses and other contact information for attorneys who provide legal services to residents of the facility and that the attorneys' names, telephone numbers, e-mail addresses and other contact information on the registry are confidential, except that each facility must proactively and by request of the attorney or the attorney's client who is a resident of the facility confirm the registration of an attorney's name, telephone number, e-mail address and other contact information; and
[bookmark: _STATUTE_SP__13d734cb_59f3_43ea_b426_d9b][bookmark: _PAR__9_11d7d41f_720b_4605_921d_3561e4f1][bookmark: _LINE__36_8a12ef70_ba59_4c71_8d1c_48071e][bookmark: _STATUTE_NUMBER__9e039d13_7e99_43fd_bfde][bookmark: _STATUTE_CONTENT__250a20ca_cdf1_4cbd_b0a][bookmark: _LINE__37_9fa3859d_32cd_4a0b_9e87_4ba82a](2)  Processes to be followed in the event that there is a breach of attorney-client confidentiality; and
[bookmark: _STATUTE_NUMBER__310618d4_1f90_47d8_ab0b][bookmark: _STATUTE_P__8540d42e_2b78_4e94_9721_4c5d][bookmark: _PAR__10_b0f4c03e_4e02_43c2_a13a_b4e3b80][bookmark: _LINE__38_854125bd_f6f8_406c_a09e_2296e3][bookmark: _PROCESSED_CHANGE__3f1a3040_9433_4074_a7][bookmark: _STATUTE_CONTENT__fef43505_7449_4d94_887][bookmark: _PROCESSED_CHANGE__34f4daf6_6899_40aa_aa][bookmark: _LINE__39_592f3d71_537d_468c_8742_ca5bc5][bookmark: _LINE__40_8e74f7ad_8eff_4194_a4fc_88aa59][bookmark: _LINE__41_a9b3e67a_a849_4556_9247_9a5802]B.  By January 1, 2024, requiring Requiring each county and municipal detention facility to designate space within the facility for attorney-client meetings and the exchange of case materials and to make that space available to residents of the facility and their attorneys on a timely basis.
[bookmark: _BILL_SECTION_HEADER__457f380a_8aea_42d5][bookmark: _BILL_SECTION__fd17dd5e_081e_4448_8ddc_7][bookmark: _PAR__11_84145634_84ae_4a93_bd94_efc326f][bookmark: _LINE__42_110fe05c_0a7d_4325_b9c4_eb6242][bookmark: _BILL_SECTION_NUMBER__4a8a6708_4d60_4b62][bookmark: _LINE__43_94208174_02dd_40a6_9b05_d70483]Sec. 6.  34-A MRSA §1402, sub-§14, as enacted by PL 2023, c. 394, Pt. A, §14, is amended to read:
[bookmark: _STATUTE_NUMBER__8b9f1700_c038_4265_ba72][bookmark: _STATUTE_SS__2eb2315b_6b75_46f8_a4ca_0b7][bookmark: _PAGE__4_0b77afab_0b76_407b_9673_61e232a][bookmark: _PAR__1_89e72c62_b2b6_448e_8382_69439310][bookmark: _LINE__1_e4fcaf17_be3f_46a7_92f5_1b6e9f3][bookmark: _STATUTE_HEADNOTE__994f551e_43e6_448b_bd][bookmark: _STATUTE_CONTENT__b1543101_4b20_42a5_b36][bookmark: _LINE__2_d082c832_277c_4bc9_bcb0_7ddd8ba]14.  Standards regarding attorney-client communications.  The commissioner shall establish mandatory standards:
[bookmark: _STATUTE_NUMBER__bec44317_43d1_40e6_923d][bookmark: _STATUTE_P__119ac496_a115_49c3_967e_e29f][bookmark: _PAR__2_36769046_227d_4d99_a401_1b185bb5][bookmark: _LINE__3_eb9b2245_1716_41e3_84fb_4551329][bookmark: _PROCESSED_CHANGE__a9a9d1fd_5bcc_4794_87][bookmark: _STATUTE_CONTENT__9f90abc4_c21d_4240_a14][bookmark: _PROCESSED_CHANGE__13448b3b_bab5_4c7a_8f][bookmark: _LINE__4_bce1772b_de33_4324_b62c_59c292f][bookmark: _LINE__5_44f358ea_8780_46cc_8308_2ca48f5]A.  By January 1, 2024, for For the protection of confidential attorney-client communications by each correctional facility. The standards must include, at a minimum:
[bookmark: _STATUTE_SP__5afa95d6_5e57_4a25_9526_fb5][bookmark: _PAR__3_6e421c74_0134_4e90_a61d_388f0384][bookmark: _LINE__6_0c4f0edc_3ca2_47ff_9572_1f39561][bookmark: _STATUTE_NUMBER__2254689d_70a0_4851_b2e5][bookmark: _STATUTE_CONTENT__28c74937_e025_4b3f_8f5][bookmark: _LINE__7_1c94183f_436d_4f23_b768_5865870][bookmark: _LINE__8_a89af478_52e2_4ffc_ad1e_3f3c5fa][bookmark: _PROCESSED_CHANGE__b179fae8_35f4_47b3_8a][bookmark: _LINE__9_355c929d_14bc_4751_87dd_845d9b1][bookmark: _LINE__10_5890e2e5_8b7c_417a_9f0d_7866d9][bookmark: _LINE__11_cc6bba8f_c879_45b0_aae1_895a0b][bookmark: _PROCESSED_CHANGE__cf37aeb8_33ec_4d7e_97][bookmark: _LINE__12_9df737f3_ab16_4d73_8a5c_c86589][bookmark: _LINE__13_6f826240_84b4_4253_8ad9_d6091f][bookmark: _LINE__14_456f579f_3145_48c8_8914_87c1b5][bookmark: _PROCESSED_CHANGE__5b24e7b7_a2ad_409c_86][bookmark: _LINE__15_22be65c4_2b92_4eff_9e8a_41658a](1)  Processes to protect and ensure confidentiality of attorney-client communications, including but not limited to requirements that each correctional facility develop and maintain a registry of the names, telephone numbers, e-mail addresses and other contact information for attorneys who provide legal services to persons who are residents of the correctional facility and that the attorneys' names, telephone numbers, e-mail addresses and other contact information on the registry are confidential, except that each correctional facility must proactively and by request of the attorney or the attorney's client confirm the registration of an attorney's name, telephone number, e-mail address and other contact information; and
[bookmark: _STATUTE_SP__39ff80a2_c5b1_4984_9764_f09][bookmark: _PAR__4_b20c9de1_999b_4f09_a9e3_a8dbe1f8][bookmark: _LINE__16_8eeea8f7_764a_46cd_9a15_0aac04][bookmark: _STATUTE_NUMBER__aba447b6_cbe7_42b8_aec0][bookmark: _STATUTE_CONTENT__12279c18_3670_4bce_af5][bookmark: _LINE__17_833e113a_324e_45ea_ab62_e55f04](2)  Processes to be followed in the event that there is a breach of attorney-client confidentiality; and
[bookmark: _STATUTE_NUMBER__13b8f55b_da3f_4daa_b9f3][bookmark: _STATUTE_P__b6ab2658_2956_4050_88df_34f3][bookmark: _PAR__5_92529538_d9d0_4562_8f0e_8b7141b0][bookmark: _LINE__18_2c992f11_12d1_4cf2_9362_b7aca4][bookmark: _PROCESSED_CHANGE__af4eb4d2_b2d0_4251_97][bookmark: _STATUTE_CONTENT__a882c325_a2da_4a67_9bd][bookmark: _PROCESSED_CHANGE__0d5b9ec8_e46c_46cc_b5][bookmark: _LINE__19_c2b8a9ad_c857_406e_ba2c_a606be][bookmark: _LINE__20_cebe6063_7196_4bbd_a6e2_db5125][bookmark: _LINE__21_c349ca1b_d6a1_470d_9e41_776d0d]B.  By January 1, 2024, requiring Requiring each correctional facility to designate space within the correctional facility for attorney-client meetings and the exchange of case materials and to make that space available to residents of the correctional facility and their attorneys on a timely basis.
[bookmark: _SUMMARY__526fcff1_bc64_45ec_838d_a5f561][bookmark: _PAR__6_b755647c_b43e_41b5_8369_c4d106ed][bookmark: _LINE__22_9ea2507d_f4cb_4abb_83d7_bac794]SUMMARY
[bookmark: _PAR__7_757cce7d_6a64_4427_9319_e5aaf16e][bookmark: _LINE__23_1277356d_509b_4e19_9508_a5fb3b][bookmark: _LINE__24_664caca2_ee16_423f_a7a0_6f2959][bookmark: _LINE__25_29fdc69c_0e30_4b57_b396_4be11e][bookmark: _LINE__26_88326f53_5880_42a2_81f0_9750cb][bookmark: _LINE__27_09c53cb1_bb15_4161_9a9e_034ec0][bookmark: _LINE__28_1eb0789d_77c1_408f_84f5_32e19b][bookmark: _LINE__29_5e03ef59_cfe5_475b_9f0b_299fa0][bookmark: _LINE__30_03a4b891_c24f_4e06_8635_1debf3][bookmark: _LINE__31_cfb9d80f_057d_47c1_8273_b30737]Public Law 2023, chapter 394 specified the consequences for the interception of an oral or wire communication, including a telephone call, between a person residing in either a jail or in an adult or juvenile correctional facility and an attorney; these communications are confidential.  This bill extends those consequences to an intercepted attorney-client e-mail communication if the resident can show that the jail or correctional facility had actual or constructive notice at the time the e-mail communication was made or intercepted of the attorney's name and the attorney's e-mail address and if the communication was made directly to or from that e-mail address.  Similar to Public Law 2023, chapter 394, the bill provides that:
[bookmark: _PAR__8_bf917ac6_7537_4914_86ce_e028c435][bookmark: _LINE__32_cb87f354_46c7_4e53_8ae5_6b1f6c][bookmark: _LINE__33_f1d57c04_0bc9_495c_ac29_f584a3]1. The contents and existence of the communication are not admissible in a criminal proceeding, including a post-conviction review proceeding;
[bookmark: _PAR__9_245d5b11_9394_457a_a3c7_bf6c105c][bookmark: _LINE__34_3f13d2ef_6c09_4e45_8dd5_8cd4a5][bookmark: _LINE__35_e23eef8d_3525_4654_a598_23d34d][bookmark: _LINE__36_c75df5c0_47eb_4373_9ca1_eddedc][bookmark: _LINE__37_c7505bdd_f904_4b0f_b0ea_0c84a1][bookmark: _LINE__38_3658f8ac_db48_454c_88ea_fb83f0][bookmark: _LINE__39_f8f4f46f_01e8_4191_a82d_e89429]2. A person who viewed, listened to or read the communication and did not immediately discontinue doing so as soon as the person had sufficient information to determine that the communication was protected by attorney‑client privilege is disqualified from participating in an investigation of the resident and from appearing as a witness in a criminal proceeding in which the resident is a defendant, including a post-conviction review proceeding; and
[bookmark: _PAR__10_86733e8c_c033_40ef_b6fd_0ec4e66][bookmark: _LINE__40_c7fd4a37_9c0f_4e38_bc73_e43cb7][bookmark: _LINE__41_92ce98a8_0d79_476c_8e45_0ac7c8][bookmark: _LINE__42_60078f90_7ef9_4048_ba16_12385a][bookmark: _LINE__43_733ac88a_2ac2_4983_a7a2_837763][bookmark: _PAGE_SPLIT__76a61d80_1b5e_4ef6_84b4_4bc][bookmark: _PAGE__5_939a4cc4_3ff7_42c1_aea0_c4bc20c][bookmark: _PAR__1_2728211f_0d53_49de_bcc8_1f5d86fa][bookmark: _LINE__1_ded3be34_4193_4646_8090_5fe3f35][bookmark: _LINE__2_b21928d2_317a_421e_ac88_7c30a4e][bookmark: _LINE__3_0962ceb6_c987_4947_909e_e4649e2]3. A person who viewed, listened to or read the intercepted communication and saw, heard or read information that may be relevant to a pending or anticipated charge against the resident or a defense the resident may assert, or that may lead to the discovery of that evidence, is disqualified from participating in an investigation of the resident or appearing as a witness in the pending or anticipated criminal proceeding in which the resident is a defendant, including a subsequent post-conviction review proceeding on the pending or anticipated criminal proceeding.
[bookmark: _PAR__2_8a025689_c668_4e12_a0ec_2081eccb][bookmark: _LINE__4_e584c952_cd96_4e04_8ca2_c17735d]The bill also makes technical changes to remove previously expired deadlines.
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