SP0680, LD 1978, item 1, 129th Maine State Legislature
An Act To Improve the Disability Retirement Program of the Maine Public Employees Retirement System

PLEASE NOTE: Legislative Information cannot perform research, provide legal
advice, or interpret Maine law. For legal assistance, please contact a qualified attorney.

An Act To Improve the Disability Retirement Program
of the Maine Public Employees Retirement System

Beit enacted by the People of the State of Maine as follows:
Sec. 1. 3MRSA 8734, asamended by PL 2017, c. 88, 82, isrepealed.
Sec. 2. 4MRSA 81201, sub-86-A, B, asenacted by PL 1989, c. 133, §17, isamended to read:

B. Regardless of age or marital status, any other progeny certified by the-medical-boardan
independent health care provider to be permanently mentally incompetent or permanently physically
incapacitated and determined by the executive director to be unable to engage in any substantially
gainful employment.

Sec. 3. 4 MRSA 81234, as amended by PL 2017, c. 88, 85, is further amended to read:

§ 1234.M edical boardreview of disability

i ' ' tt: The board of trustees may designate ether
medlcal providersto provide medical consultation on judicial disability cases.

Sec. 4. 4 MRSA 81353, sub-81, asamended by PL 2017, c. 88, 86, is further amended to read:

1. Conditions. Any member who becomes disabled while in service may receive a disability
retirement allowance by order of at Ieast 5 Justices of the Supreme Jud|C|aI Court or upon written
application to the executive director;-review al
approval of that application by at least 5 of the Justlces of the Supreme Jud|c:|al Court if that member
ismentally or physically incapacitated to the extent that it isimpossible for that member to perform the
duties as a judge and the incapacity is expected to be permanent, as shown by medical examination or
tests. A qualified medical provider mutually agreed upon by the executive director and member shall
conduct the examinations or tests at an agreed upon place, and the costs must be paid by the Maine Public
Employees Retirement System.

Sec. 5. 5 MRSA 811007, sub-83, as enacted by PL 1977, c. 551, §3, is amended to read:

3. Judgment. The court shaltmay not substitute its judgment for that of the agency on questions
of fact, except that with respect to atimely appeal by anindividual of adenial of adisability determination
by ahearing officer pursuant to sections 17106-A and 17106-B, the court shall review the matter de novo.

Sec. 6. 5MRSA 817001, sub-812, B, asenacted by PL 1985, c. 801, §85 and 7, is amended
to read:

SP0680, LR 2648, item 1, Session - 129th Maine Legislature, page 1



SP0680, LD 1978, item 1, 129th Maine State Legislature
An Act To Improve the Disability Retirement Program of the Maine Public Employees Retirement System

B. Regardless of age or marital status, any other progeny certified by the-medical-boardan
independent health care provider to be permanently mentally incompetent or permanently physically
incapacitated and determined by the executive director to be unable to engage in any substantially
gainful employment.

Sec. 7. 5MRSA 817001, sub-818-B isenacted to read:

18-B. Health careprovider. "Headthcareprovider" meansan appropriately licensed, certified
or registered provider of mental or physical health care, either in the public or private sector, or any
busi ness establishment providing health care services.

Sec. 8. 5 MRSA 817106, as amended by PL 2017, c. 88, §814 to 16, is repealed.
Sec. 9. 5 MRSA 817106-A, first v, as enacted by PL 2009, c. 322, §7, is amended to read:

m rdThe board shall contract
with qual |f|ed attorneysto act as hearl ng offlcers to |mpI ement the provisions of this chapter is. Hearing
officers are subject to the provisions of this section. Hearing officers are not employees of the board but
Independent contractors that serve as neutral and independent decision makers.

Sec. 10. 5 MRSA 817106-A, sub-81, as enacted by PL 2009, c. 322, §7, is amended to read:

1. Independent decision makers. All hearing officers are independent decision makers
and are authorized to make recommended final decisions in regard to matters that come before them,
consistent with applicable statutes and rules. A decision of the hearing officer must be based upon the
record as a whole. TheExcept as provided in section 17106-B, the board shall accept the recommended
decision of the hearing officer unlessthe recommended decision is not supported by therecord asawhole,
the retirement system is advised by the Attorney General that the hearing officer has made an error of
law or the decision exceeds the authority or jurisdiction conferred upon the hearing officer. A decision of
the board upon arecommended decision of the hearing officer constitutes final agency action. The board
shall retain its decision-making authority in all retirement system policy areas.

Sec. 11. 5MRSA 817106-A, sub-86, as amended by PL 2017, c. 88, §18, is further amended
to read:

6. Engagement and termination. Theboard shall engagecontract with only quaified hearing
officers-who-must-be-monitored-by-the board. A contract with a hearing officer may be terminated for
misconduct. Retaliatory action of any kind, including reprimand or termination, may not be taken against
a hearing officer on the basis of that hearing officer's having issued decisions contrary to the decision
of the executive director. In the event of termination, the retirement system shall set forth in writing the
basis for the termination, the propriety of which may then be considered by the joint standing committee
of the Legislature having jurisdiction over public employee retirement matters pursuant to subsection 5.

Sec. 12. 5 MRSA §17106-B isenacted to read:
8 17106-B. Disability retirement; medical review
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1. Disability retirement forms; assessment; preapproval benefit. The board shall
develop and make easily accessible to health care providers in this State a residual functional capacity
form that alows a provider to provide an assessment of a member's ability to work after taking into
account the member's mental or physical disability. A member seeking disability retirement shall obtain
an assessment from the health care provider of the member's ability to work after taking into account the
member's mental or physical disability, and, if the health care provider finds that the member is disabled,
the health care provider, at the request of the member, shall file with the board a residual functional
capacity form signed by a health care provider. The provider shall also provide a copy of the form to
the member. The board may find that a member has a mental or physical disability and is eligible for
disability retirement based on the information provided in the form.

A. Beginning with the first full month following the receipt of aresidual functional capacity form
that states a member is unable to perform essential functions of a job due to a disability that is
expected to last at least 12 months, the member must be granted a preapproval benefit calculated at
50% of full disability retirement for 6 months or until a determination of disability is made entitling
the member to full disability retirement, whichever comes first. This preapproval payment may be
made upon a disability application only once within a 5-year period.

2. Medical review. If the board is unable to determine whether a member is eligible for
disability retirement based on the information provided in the residual functional capacity form under
subsection 1, the board shall direct the member to have an independent medical examination by an
independent health care provider.

A. The board shall pay all fees of the independent health care provider. The independent health
care provider may not be a state employee and may not have any association with the board other
than providing the independent medical examination and receiving payment for that service and,
unless the member consents in writing, may not have previously examined or treated the member
with respect to the member's mental or physical disability.

B. The member may have a representative present at the independent medical examination, who
may be a union representative, an attorney or a health care provider of the member's choice. The
board shall reimburse the member's representative as follows:

(1) If the representative is a health care provider, the board shall pay that provider a standard
per diem rate established by the board and a reasonable mileage reimbursement; and

(2) Any other representative of the member must be paid a reasonable mileage reimbursement
only.

3. Disability specialist finding; board deter mination; appeal. After anindependent
medical review under subsection 2, the board shall refer the member's application to an employee of the
board who isadisability speciaist, who shall, in consultation with the board, make afinding of disability
based upon the totality of the evidence and in accordance with subsection 4. A finding by the disability
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specialist may be accepted or rejected by the board. A final decision of the board that the member is not
disabled may be appealed by the member to a hearing officer, who shall hear the appeal in accordance
with section 17106-A.

4. Medical evidence. When reviewing medical evidence in making a determination of
disahility, the board, disability specialists and hearing officers shall primarily consider medical opinions
in the record and whether the opinions are supported by sound medical evidence and are consistent with
other medical evidence in the record.

5. Attorney'sfees. If amember has retained services of an attorney to represent the member
before a hearing officer or in a court proceeding on appeal of a hearing officer's decision and the fee
arrangement has been approved by the hearing officer or the court and the attorney obtains a favorable
result for the member, the attorney's legal fees must be paid by the board up to a maximum of $12,000.
The fee arrangement may be a contingency fee, in which case the payment by the board must be applied
toward the satisfaction of the contingency fee.

Sec. 13.5MRSA 817902, sub-81, JA, asamended by PL 2017, c. 88, §22, isfurther amended
to read:

A. The executive director shall obtain medical consultation on each applicant for disability
reti rement beneflts in accordance with rel ated rules establlshed by the boardar\fhrelcrmuanelude

e#medreakeensartaﬂenateaeeepfabre Rul esadopted pursuant to this paragraph are routl netechnl caI
rules as defined in chapter 375, subchapter 2-A. W
alternativemeans,medicalM edical consultation obtained by the executivedi rector must be Obj ectrve
and be provided by amedical provider or medical providers qualified to review the case by specialty
or experience and to whom the applicant is not known.

Sec. 14. 5 MRSA 817911, first 1, as enacted by PL 2003, c. 387, 84, is amended to read:

Upon agreement of the executive director and the person, rehabilitation services may be provided
to any person who is the recipient of a disability retirement benefit under this article as a means to
the person being able to return to substantially gainful activity. As a condition of entering into an
agreement to provide rehabilitation services, the executive director must determine that rehabilitation is
feasible, that rehabilitation is consistent with the purposes of this article, that the recipient is suitable for
rehabilitation serwces and that rehabllrtatr on servr cesare Irkely to lead to substantrally gar nful act|V|ty

the—purpese*ref—thrsartrele SerV|ces must be provrded by private and publrc rehabllltatron counselors
government agencies and others approved by the executive director as qualified to provide rehabilitation
services. The executive director shall consider a rehabilitation counselor's rate of successfully placing
rehabilitated employees in jobs relative to the placement rates of other counselors in the State as
fundamental in deciding whether to approve the counselor as qualified. This section does not affect the
ongoing requirement that a person remain disabled in order to continue to receive disability benefits.
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Sec. 15. 5 MRSA 817921, sub-81, as enacted by PL 1989, c. 409, §88 and 12, is amended
to read:

1. Disabled. "Disabled" means that the member is mentally or physically incapacitated under
the following conditions:

A. Theincapacity is expected to be-permanentresult in death or has lasted or is expected to last for
a continuous period of at least 12 months;

B. That it-ts-impossible-to-perform-the-duties-ofthe member is unable to perform the essential

functions of the member's employment position with or without reasonable and appropriate
accommodation;

C. After the incapacity has continued for 2 years, the incapacity must render the member unable
either to earn at least 75% of the member's predisability earnings or to engage in any substantially
gainful activity for which the member is qualified by training, education or experience; and

D. The incapacity may be revealed by examinations or tests conducted in accordance with section
17926.

Sec. 16.5MRSA 817925, sub-81, JA, asamended by PL 2017, c. 88, §25, isfurther amended
to read:

A. The executlve director shall obtarn medical consultatlon on each applicant for dlsablllty in

eeneultatlenaﬂeaeeeptabte RuI& adopted pursuant to thls paragraph are routl ne technlcal rules as
defined in chapter 375, subchapter 2-A. W

means,-medicalMedical consultation obtained by the executlve director must be Obj ectlve and be
provided by a medical provider or medical providers qualified to review the case by specialty or
experience and to whom the applicant is not known.

Sec. 17. 5 MRSA 817926, first 1, as amended by PL 1995, c. 643, §11, is further amended
to read:

Any examinations or tests recommended i i ordancewithconducted under
section 1710617106-B or required by the executlve dlrector under sectlon 17921, subsection 1, paragraph
D; section 17924; section 17929, subsection 2, paragraph B; or section 17933, subsection 3, paragraph
A, are governed as follows.

Sec. 18. 5 MRSA 817927, first 1, as amended by PL 2003, c. 387, 85, is further amended
to read:

Upon agreement of the executive director and the person, rehabilitation services may be provided
to any person who is the recipient of a disability retirement benefit under this article as a means to
the person being able to return to substantially gainful activity. As a condition of entering into an
agreement to provide rehabilitation services, the executive director must determine that rehabilitation is
feasible, that rehabilitation is consistent with the purposes of this article, that the recipient is suitable for
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rehabilitation serwces and that rehabllltatl on serV| cesare Ilkely to lead to substantlally gal nful act|V|ty

theptﬁaeeeaeth&amele Serwcas must be prowded by private and publlc rehabllltatlon counselors
government agencies and others approved by the executive director as qualified to provide rehabilitation
services. The executive director shall consider a rehabilitation counselor's rate of successfully placing
rehabilitated employees in jobs relative to the placement rates of other counselors in the State as
fundamental in deciding whether to approve the counselor as qualified. This section does not affect the
ongoing requirement that a person remain disabled in order to continue to receive disability benefits.

Sec. 19. 5MRSA 817929, sub-82, 1B, asamended by PL 2003, c. 675, §2, isfurther amended
to read:

B. Theexecutivedirector may require, once each year, that the person undergo examinationsor tests,
conducted in accordance with section 17926 to determl ne the persons dlsablllty IFheexeeu%we

(1) After the disability has continued for 2 years, the disability must render the person unable
to engage in any substantially gainful activity that is consistent with the person's training,
education or experience and average fina compensation adjusted by the same percentage
adjustment as has been received under section 17806. The disability retirement benefit
continues if the person can effectively demonstrate to the executive director that the person
is actively seeking work. For the purposes of this subparagraph, the ability to engage in
substantially gainful activity is demonstrated by the ability to perform work resulting in annual
earningsthat exceed $20,000 or 80% of therecipient'saverage final compensation at retirement,
whichever isgreater, adjusted by the same percentage adjustments granted under section 17806.

(2) If the person refuses to submit to the examinations or tests under this paragraph, the
disability retirement benefit is discontinued until that person withdraws the refusal.

(3) If the person'srefusal under subparagraph (2) continuesfor oneyear, al rightsto any further
benefits under this article cease.

(4) If it is determined, on the basis of the examinations or tests under this paragraph, that the
disability of a person no longer exists, the payment of the disability retirement benefit ceases.

(5) The executive director shall notify the person in writing of the decision to discontinue the
disability retirement allowance under subparagraph (2) or (4).
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(a) The decision is subject to appeal under section 17451.

(b) If the person appeals the executive director's decision, the disability retirement
allowance may not be discontinued until all appeals have been exhausted.

Sec. 20. 5MRSA 817930, sub-82, [C, asenacted by PL 1989, c. 409, §88 and 12, is amended
to read:

C. If, during the first 5 years of reemployment, the person again becomes disabled, terminates
employment and is not covered by any other disability program, the retirement system shall resume
paying the disability retirement benefit payable prior to the reemployment with all applicabl e cost-of -
living adjustments and shall provide rehabilitation services underin accordance with section 17927
ifrecommended-by- themedical-board. If the benefit payable under the other disability programisnot
equal to or greater than the benefit under this article, the retirement system shall pay the difference
between the amount of the benefit payable under the other disability program and the amount of
the benefit payable under this article. The executive director shall require examinations or tests to
determine whether the person is disabled as described in section 17921; and

Sec. 21. 5MRSA 817930, sub-83, JE, asenacted by PL 1989, c. 409, §88 and 12, isamended
to read:

E. If, during the first 5 years of reemployment, the person again becomes disabled and terminates
employment, the retirement system shall resume paying the disability retirement benefit payable
prior to the reemployment with al applicable cost-of-living adjustments, or if greater, a disability
retirement benefit based upon the person's current average fina compensation and shall provide
rehabilitation servicesunderin accordance with section 17927 if recommended by themedical-board.

Theexecutivedirector shall require examinations or teststo determine whether the person isdisabled
as defined in section 17921; and

Sec. 22. 5MRSA 817953, sub-83, 1A, asamended by PL 1991, c. 469, §2, isfurther amended
to read:

A. A surviving spouse of the qualifying member is paid a $150 benefit each month beginning the
first month after the death occurs and continuing during the surviving spouse's lifetime, if:

(1) The deceased qualifying member had 10 years of creditable service at the time of death; or

(2) The surviving spouse is certified by the-medieal-boeardan independent health care provider
to be permanently mentally incompetent or permanently physically incapacitated and is
determined by the executive director to be unable to engage in any substantialy gainful
employment.

A full month's benefit is paid to the estate of the surviving spouse for the month in which the
surviving spouse dies.
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Sec. 23. 5 MRSA 817953, sub-85-A, A, as amended by PL 1991, c. 469, 82, is further
amended to read:

A. A designated beneficiary who is alive at the time of the death of the qualifying member is paid
$150 per month beginning the first month after the death occurs and continuing until the date of
the designated beneficiary's death, if the designated beneficiary is certified by the-medical-beardan
independent health care provider to be permanently mentally incompetent or permanently physically
incapacitated and is determined by the executive director to be unable to engage in any substantially
gainful employment.

Sec. 24.5 MRSA 818502, sub-81, /A, asamended by PL 2017, c. 88, 8§30, isfurther amended
to read:

A. The executive director shall obtain medical consultation on each applicant for disability
reti rement benefrts in accordance wrth rel ated rules aetablrshed by the boardemmrehﬂaﬂruserneluele

eFmedreaFeensurtaHenareaeeeptab’re Rulesadopted pursuant tothrsparagraph are routr netechnr caI
rules as defined in chapter 375, subchapter 2-A. W

alternativemeans,medicalM edical consultation obtained by the executivedirector must be Obj ectrve
and be provided by amedical provider or medical providers qualified to review the case by specialty
or experience and to whom the applicant is not known.

Sec. 25. 5 MRSA 818512, first 1, as enacted by PL 2003, c. 387, §10, is amended to read:

Upon agreement of the executive director and the person, rehabilitation services may be provided
to any person who is the recipient of a disability retirement benefit under this article as a means to
the person being able to return to substantially gainful activity. As a condition of entering into an
agreement to provide rehabilitation services, the executive director must determine that rehabilitation is
feasible, that rehabilitation is consistent with the purposes of this article, that the recipient is suitable for
rehabilitation serwc& and that rehabllrtatl on servr cesare Ilkely to lead to substantrally gar inful act|V|ty

fhepurpeseeeHhr&arHele SerV|ces must be provrded by prlvate and publrc rehabllltatron counselors
government agencies and others approved by the executive director as qualified to provide rehabilitation
services. The executive director shall consider a rehabilitation counselor's rate of successfully placing
rehabilitated employees in jobs relative to the placement rates of other counselors in the State as
fundamental in deciding whether to approve the counselor as qualified. This section does not affect the
ongoing requirement that a person remain disabled in order to continue to receive disability benefits.

Sec. 26. 5 M RSA 818525, sub-81, JA, asamended by PL 2017, c. 88, §32, isfurther amended
to read:

A. The executive director shall obtain medical consultation on each applicant for disability in

accordance Wlth related rules establlshed by the board—wmebrmust—rnelude—pre\mn&melrea&mg
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consultation-are-acceptable. Rules adopted pursuant to this paragraph are routine technrcal rules as
defined in chapter 375, subchapter 2-A. W
means,-medicalMedical consultation obtained by the executive director must be Obj ective and be
provided by a medical provider or medical providers qualified to review the case by specialty or
experience and to whom the applicant is not known.

Sec. 27. 5 MRSA 818526, first 1, as amended by PL 1995, c. 643, §23, is further amended
to read:

Any examinations or tests recommended-by i i ordance-withconducted under
section 1710617106-B or required by the executive dlrector under sectron 18521, subsection 1, paragraph
D; section 18524; section 18529, subsection 2, paragraph B; or section 18533, subsection 3, paragraph
A; are governed as follows.

Sec. 28. 5 MRSA 818527, first |, as amended by PL 2003, c. 387, §11, is further amended
to read:

Upon agreement of the executive director and the person, rehabilitation services may be provided
to any person who is the recipient of a disability retirement benefit under this article as a means to
the person being able to return to substantially gainful activity. As a condition of entering into an
agreement to provide rehabilitation services, the executive director must determine that rehabilitation is
feasible, that rehabilitation is consistent with the purposes of this article, that the recipient is suitable for
rehabilitation servrces and that rehabrlltatl on serw cesare Ilkely to lead to substantlally gal nful actrvrty

thepurpeseee#thrsartrele Servrces must be prowded by private and publlc rehabrlrtatlon counselors
government agencies and others approved by the executive director as qualified to provide rehabilitation
services. The executive director shall consider a rehabilitation counselor's rate of successfully placing
rehabilitated employees in jobs relative to the placement rates of other counselors in the State as
fundamental in deciding whether to approve the counselor as qualified. This section does not affect the
ongoing requirement that a person remain disabled in order to continue to receive disability benefits.

Sec. 29. 5MRSA 818529, sub-82, 1B, asamended by PL 2003, c. 675, 84, isfurther amended
to read:

B.The executive director may requi re, once each year, that the person undergo exami nations or teﬂs

(1) After the disability has continued for 2 years, the disability must render the person unable
to engage in any substantially gainful activity that is consistent with the person's training,
education or experience and average fina compensation adjusted by the same percentage
adjustment as has been received under section 18407. The disability retirement benefit
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continues if the person can effectively demonstrate to the executive director that the person is
actively seeking work. For purposes of this subparagraph, the ability to engagein substantially
gainful activity isdemonstrated by the ability to perform work resulting in annual earnings that
exceed $20,000 or 80% of the recipient's average final compensation at retirement, whichever
is greater, adjusted by the same percentage adjustments granted under section 18407.

(2) If the person refuses to submit to the examinations or tests under this paragraph, the
disability retirement benefit is discontinued until that person withdraws the refusal.

(3) If the person'srefusal under subparagraph (2) continuesfor oneyear, al rightsto any further
benefits under this article cease.

(4) If it is determined, on the basis of the examinations or tests under this paragraph, that the
disability of a person no longer exists, the payment of the disability retirement benefit ceases.

(5) The executive director shall notify the person in writing of the decision to discontinue the
disability retirement allowance under subparagraph (2) or (4).

(a) The decision is subject to appeal under section 17451.

(b) If the person appeals the executive director's decision, the disability retirement
allowance may not be discontinued until all appeals have been exhausted.

Sec. 30. 5MRSA 818530, sub-82, /C, asenacted by PL 1989, c. 409, §§11 and 12, isamended
to read:

C. If, during the first 5 years of reemployment, the person again becomes disabled, terminates
employment and is not covered by any other disability program, the retirement system shall resume
paying the disability retirement benefit payable prior to the reemployment with all applicable cost-of -
living adjustments and shall provide rehabilitation services underin accordance with section 18527
ifrecommended-by-themedical-board. If the benefit payable under the other disability programisnot
equal to or greater than the benefit under this article, the retirement system shall pay the difference
between the amount of the benefit payable under the other disability program and the amount of
the benefit payable under this article. The executive director shall require examinations or tests to
determine whether the person is disabled as described in section 18521; and

Sec. 31. 5 M RSA 818530, sub-83, Y E, asenacted by PL 1989, c. 409, §811 and 12, isamended
to read:

E. If, during the first 5 years of reemployment, the person again becomes disabled and terminates
employment, the retirement system shall resume paying the disability retirement benefit payable
prior to the reemployment with al applicable cost-of-living adjustments, or if greater, a disability
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retirement benefit based upon the person's current average fina compensation and shall provide

rehabilitation services underin accordance with section 18527 if recommended by the medical-board.

The executivedirector shall require examinations or teststo determinewhether the person isdisabled
as defined in section 18521; and

Sec. 32. 5MRSA 818553, sub-83, 1A, asamended by PL 1991, c. 469, 85, isfurther amended
to read:

A. A surviving spouse of the qualifying member is paid a $150 benefit each month beginning the
first month after the death occurs and continuing during the surviving spouse's lifetime, if:

(1) The deceased qualifying member had 10 years of creditable service at the time of death; or

(2) The surviving spouse is certified by the-medieal-beardan independent health care provider
to be permanently mentally incompetent or permanently physically incapacitated and is
determined by the executive director to be unable to engage in any substantially gainful
employment.

A full month's benefit is paid to the estate of the surviving spouse for the month in which the
surviving spouse dies.

Sec. 33. 5 MRSA 818553, sub-85-A, A, as amended by PL 1991, c. 469, 85, is further
amended to read:

A. A designated beneficiary who is alive at the time of the death of the qualifying member is paid
$150 per month beginning the first month after the death occurs and continuing until the date of
the designated beneficiary's death, if the designated beneficiary is certified by the-medical-boardan
independent health care provider to be permanently mentally incompetent or permanently physically
incapacitated and is determined by the executive director to be unable to engage in any substantially
gainful employment.

SUMMARY

This bill amends the laws relating to disability retirement under the Maine Public Employees
Retirement System and makes other changes relating to the structure of the Maine Public Employees
Retirement System. This bill:

1. Repeals the laws providing for amedical board to review applications for disability retirement;

2. Providesthat the system's hearing officers are not employees of the Board of Trusteesof theMaine
Public Employees Retirement System but independent contractors that serve as neutral and independent
decision makers;

3. Modifies the definition of "disabled";
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4. Provides that a member seeking disability retirement must obtain a residual functional capacity
assessment from a health care provider. The bill defines "health care provider.” The board may find
that a member has a mental or physical disability and is eligible for disability retirement based on the
information provided through the assessment. If the board is unable to determine whether the member
is eligible for disability retirement based on the information provided through the assessment, the board
must direct the member to have an independent medical examination by an independent health care
provider. After an independent medical review, the board must refer the member's application to a
disability specialist, who must, in consultation with the board, make a finding of disability based upon
thetotality of the evidence. A final decision of the board that the member is not disabled may be appealed
by the member to a hearing officer. An adverse decision by the hearing officer may be appealed to the
court, which must review the matter de novo;

5. Provides that, beginning with the first full month following the receipt of a residual functional
capacity form that states a member is unable to perform essential functions of a job due to a disability
that is expected to last at least 12 months, the member must be granted a preapproval benefit cal culated
at 50% of full disability retirement for 6 months or until a determination of disability is made entitling
the member to full disability retirement, whichever comes first. This preapproval payment may be made
upon adisability application only once within a 5-year period;

6. Provides that, when reviewing medical evidence in making a determination of disability, the
board, disability specialists and hearing officers must primarily consider medical opinions in the record
and whether the opinions are supported by sound medical evidence and are consistent with other medical
evidencein the record; and

7. Provides that, if a member has retained services of an attorney to represent the member before a
hearing officer or in acourt proceeding on appeal of a hearing officer's decision and the fee arrangement
has been approved by the hearing officer or the court and the attorney obtains a favorable result for the
member, the attorney's legal fees must be paid by the board up to a maximum of $12,000. The attorney
may have a contingency fee arrangement, in which case any payment from the board must be applied
toward the satisfaction of the contingency fee.
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