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CHAPTER 43
SURETY INSURANCE CONTRACTS

Section
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3104. Notice of authorization to registers of probate.
3105. Estoppel to deny corporate power.

WESTLAW Computer Assisted {Legal Research
WESTLAW supplements your legal research in maﬁy ways. WESTLAW allows you to
- update your research with the most current information
* expand your library with additional resources
» retrieve direct history, precedential history and parallel citations with the
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LAW Electronic Research Guide, which follows the Preface.

§ 3101. Contracts subject to general provisions

All contracts of surety insurance delivered or issued for delivery in this State
and covering subjects resident, located, or to be performed in this State are also
subject to the applicable provisions of chapter 27 (the insurance contract) and to
other applicable provisions of this Title.

1969, c. 132, § 1, eff. Jan. 1, 1970.

Library References

American Digest System

Principal and Surety &=52.
Encyclopedias

C.J.S. Principal and Surety §§ 292, 295.
WESTLAW Research

Principal and Surety cases: 309k[add key number]

§ 3102. Acceptance as surety on bonds

Any insurer duly authorized to transact surety insurance in this State may be
accepted as surety upon the bond of any person required by the laws of the State
to execute a bond. If such insurer shall furnish satisfactory evidence of its
ability to provide all the security required by law, no additional surety may be
exacted, but other surety or sureties may, in the discretion of the official
authorized to approve such bond, be required. Such insurer may be released
from its liability on the same terms and conditions as are by law prescribed for
the release of individuals. It is the true intent and meaning of this section to
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enable corporations created for that purpose to become surety on bonds required
by law, subject to all the rights and liabilities of private individuals.
1969, c. 132, § 1, eff. Jan. 1, 1970.

24-A §3104

Library References

American Digest System

Principal and Surety =52, 57.
Encyclopedias

C.J.S. Principal and Surety §§ 292, 294, 295.
WESTLAW Rescarch

Principal and Surety cases: 309k[add key number]

§ 3103. Premiums on bonds

Any court or officer whose duty it is to pass upon the account of any person
required by law to give a bond may, whenever such person has given any such
surety insurer as surety upon the bond, allow in the settlement of such account a
reasonable sum for the expense of procuring such surety. The premiums on
account of all official bonds required by law to be given by county officials shall
be paid from the treasuries of their several counties.

1969, c. 132, § 1, eff. Jan. 1, 1970.

Library References

American Digest System
Trusts ¢=312.
Encyclopedias
C.J.S. Trusts § 394.
WESTLAW Research
Trusts cases: 390k[add key number]

§ 3104. Notice of authorization to registers of probate

Whenever any surety insurer is authorized to transact business in this State,
the superintendent shall maintain the name of such insurer and the names of all
agents of such insurer who have been licensed by him, their places of residence
and the dates when their licenses will expire, and the names and addresses of all
attorneys-in-fact registered with him.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12; 1977, c. 330.

Historical and Statutory Notes

Codification

Throughout this title, ‘“commissioner” has
been changed to “superintendent” and “depart-
ment” has been changed to “bureau” pursuant
to Laws 1973, c. 585, § 12, set out as a note
under § 5 of this title.

Amendments

1977 Amendment. Laws 1977, c. 330 repealed
and replaced this section, which formerly read:

“Whenever any surety insurer is authorized to
transact business in this State, the superintend-

ent shall forthwith transmit to each register of
probate the name of such insurer and the names
of all agents of such insurer who have been
licensed by him, their places of residence and the
dates when their licenses will expire, and the
names and addresses of all attorneys in fact
registered with him whose addresses are in the
county of such register. He shall from time to
time communicate to the registers of probate the
names of all surety insurers which become au-
thorized or cease to be authorized to transact
business in this State. The registers shall pre-
serve such lists on the files of the courts.”
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Library References

American Digest System
Insurance =9,
Encyclopedias
C.J.S. Insurance § 73.
WESTLAW Research
Insurance cases: 21Tk[add key number]

§ 3105. Estoppel to deny corporate power

Any insurer which shall execute any bond as surety under section 3102 shall
be estopped in any proceedings to enforce the liability which it shall have
assumed to incur, to deny its corporate power or the authority of its attorney in
- fact within the scope of his power of attorney filed in accordance with section
" 413, to execute such instrument or assume such liability or the authority of any
licensed agent to countersign such instrument.

1969, c. 132, § 1, eff. Jan. 1, 1970.

Library References
American Digest System
Principal and Surety €=56.
Encyclopedias
C.J.S. Principal and Surety §§ 294, 295.
WESTLAW Research
Principal and Surety cases: 309k[add key number]
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CHAPTER 45
TITLE INSURANCE CONTRACTS

Section
3201. Contracts subject to general provisions.

SO R
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For more information on using WESTLAW to supplement your research, see the WEST-
LAW Electronic Research Guide, which follows the Preface.
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§ 3201. Contracts subject to general provisions

All contracts of title insurance delivered or issued for delivery in this State and
covering subjects located in this State are subject to the applicable provisions of
chapter 27 (the insurance contract) and to other applicable provisions of this
Title.

1969, c. 132, § 1, eff. Jan. 1, 1970.

Library References

American Digest System

Insurance ¢=426.1, 507.1.
Encyclopedias

C.J.S. Insurance §§ 877 et seq., 966 et seq.
WESTLAW Research

Insurance cases: 217k[add key number]
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CHAPTER 47

ORGANIZATION, CORPORATE POWERS, PROCEDURES OF
DOMESTIC LEGAL RESERVE STOCK AND
MUTUAL INSURERS

Subchapter Secti
I. Organization and General Powers ................. ... 903;((;!11
II. Provisions Applying Only to Mutual Insurers ........ . TS 3352
III. Provisions Applying to Stock and Mutual Insurers...... ... 3408
IV. Conversion, Amalgamation, Dissolution . . . e .... 3471

SUBCHAPTER I
ORGANIZATION AND GENERAL POWERS

Section
3301. Scope of chapter.

3302. Insurers to be organized under this Title.
3303. Reservation of power.

3304. Applicability of general corporation statutes.
3305. “Stock,” “mutual” insurer:p defined.

3306. Incog'poration of domestic stock, mutual insurers.
3307. Certificate of organization, approval and filing.
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- ’ ]
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Library References
American Digest System
Insurance €=31.1 et seq.
Encyclopedias
C.J.S. Insurance § 91 et seq.
WESTLAW Research

Insurance cases: 217k[add key number] :
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§ 3301. Scope of chapter

This chapter applies only as to domestic stock and mutual insurers transacting
insurance on the cash premium or legal reserve plan.
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 788, § 107, eff. April 1, 1974.

24-A § 3304

Historical and Statutory Notes

Amendments “1. To each such insurer hereafter organized.

1973 Amendment. Laws 1973, c. 788, § 107,
deleted from the end: “and applies as to such
insurers in particular as follows:

“2. To each such insurer heretofore orga-
nized under general laws.”

§ 3302. Insurers to be organized under this Title

All domestic stock and mutual legal reserve insurers hereafter organized shall
be organized under this Title, and not otherwise.
1969, c. 132, § 1, eff. Jan. 1, 1970.

Library References

American Digest System
Insurance ¢=32, 52.

. Encyclopedias

C.J.S. Insurance §§ 94 et seq., 104 et seq.
WESTLAW Research
Insurance cases: 217k[add key number]

§ 3303. Reservation of power

The Legislature shall have power to amend, repeal or modify this Title at
pleasure.
1969, c. 132, § 1, eff. Jan. 1, 1970.

Library References

American Digest System

Statutes ¢=149.
Encyclopedias

C.J.S. Statutes §§ 150, 279.
WESTLAW Research

Statutes cases: 361k[add key number]

§ 3304. Applicability of general corporation statutes

Domestic stock and mutual insurers shall be governed by the applicable
provisions of the general statutes of this State relating to private corporations
organized for profit, as such statutes are now or hereafter may be constituted,
except where such general statutes are in conflict with the express provisions of
this Title and the reasonable implications thereof, and in which case the provi-
sions of this Title shall govern.

1969, c. 132, § 1, eff. Jan. 1, 1970.

Library References

American Digest System
Insurance ¢=32, 52.
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Encyclopedias

C.J.S. Insurance §§ 94 et seq., 104 et seq.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3305. “Stock,” “mutual” insurers defined
1. A “stock” insurer is as defined in section 400.

2. A “mutual” insurer is as defined in section 401.
1969, c. 132, § 1, eff. Jan. 1, 1970.

Library References

Words and Phrases
’ Words and Phrases (Perm.Ed.) !

Vs
A

§ 3306. Incorporation of domestic stock, miutual insurers

1. This section applies to stock and mutual insurers hereafter incorporated in
this State. Such an insurer may be formed for the purpose of transacting any
kind or kinds of insurance, as well as annuity business.

2. Incorporators. Three or more individuals, none of whom is less than 18
years of age, may incorporate a stock insurer; 10 or more such individuals may
incorporate a mutual insurer. At least a majority of the incorporators must be
citizens of the United States of America.

3. Certificate of organization. The incorporators shall execute a certificate
of organization in quadruplicate, and at least a majority of the incorporators
shall acknowledge their execution thereof under oath. The certlflcate of orga-
nization shall state and show:

A. The name of the corporation, which must be generally indicative of the
business to be transacted and be subject to section 408 (name of insurer); if
a mutual, the word “mutual” must be a part of the name. An alternative
name or names may be specified for use in foreign countries, or in jurisdic-
tions wherein conflict of name with that of another insurer or organization
might otherwise prevent the corporation from being authorized to transact
insurance therein;

B. The duration of its existence, which may be perpetual;

C. The kinds of insurance, as defined in this Title, which the corporation is
formed to transact;

D. If a stock corporation, its authorized capital and the number of shares
of stock into which divided. The capital stock shall consist entirely of
common stock of one uniform class, par value not less than $1.00 per share,
each outstanding share of which shall have equal rights in every respect
with every other such share, except that treasury stock shall not have
dividend or voting rights. Shares without par value shall not be authorized;

E. If a stock corporation the extent, if any, to which shares of its stock
shall be subject to assessment;
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F. If a mutual corporation, the maximum contingent liability of its mem-
bers, other than as to nonassessable policies, for payment of losses and
expenses incurred. Such liability shall be as stated in the certificate of
organization, but shall not be less than 1 or more than 6 times the premium
for the member’s policy at the annual premium rate for a term of one year;

G. If a mutual corporation, the amount, if any, of its guaranty capital
shares, the number and par value of shares into which divided, the voting
and other rights of such shares, and the conditions under which such shares
shall or may be retired by the corporation, all consistent with section 3358
(guaranty capital shares);

H. The number of directors, not less than 3, who shall constitute the board
of directors and conduct the affairs of the corporation; and the names,
addresses and terms of the members of the initial board of directors, who
shall conduct the corporation’s affairs for the term specified in the certifi-
cate, but for not more than one year after date of incorporation;

I. The city or town, and county in this State in which the corporation’s
principal place of business is to be located;

J. The name, residence address and national citizenship of each incorpo-
rator;

K. Other provisions, not inconsistent with law, deemed appropriate by the
incorporators, and including, in the case of life insurers, the power to act as
trustee with respect to proceeds of maturity or death benefits payable under
life insurance or annuity contracts issued or assumed by it.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 625, § 148, eff. July 5, 1973.

Historical and Statutory Notes

Amendments Laws 1967, c. 92, § 2.
1973 Amendment. Laws 1973, c. 625, § 148, Laws 1967, c. 93, § 1.
lowered, in the first sentence of subsec. 2, the”  Laws 1969, c. 132, § 11.
minimum age requirement to “18” years of age Former §§ 502, 507, 510 of title 24.
from “21” following “is less than".
Derivation:
R.S.1954, c. 60, §§ 30, 35, 38.

Library References

American Digest System
Insurance €=32, 52.

Encyclopedias
C.J.S. Insurance §§ 94 et seq., 104 et seq.

WESTLAW Research /
Insurance cases: 217k[add key number]

§ 3307. Certificate of organization, approval and filing

1. The incorporators of a proposed insurer shall deliver the quadruplicate
originals of the certificate of organization to the superintendent. The superin-
tendent shall deliver one set of such originals to the Attorney General of this
State, and the Attorney General shall examine the same. If the Attorney
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General finds that the certificate of organization complies with law, he shall so
certify in writing and return the original of the certificate of organization, so
certified, to the superintendent.

2. When the certificate of organization has been so approved and returned by
the Attorney General, the superintendent shall also endorse his approval upon
each set thereof and return the quadruplicate originals of the certificate of
organization to the incorporators. The incorporators shall then file one of such
sets with the Secretary of State of this State, one set with the superintendent
bearing the certification of the Secretary of State, one set for recording in the
registry of deeds of the county in this State in which the corporation’s principal
place of business is to be located, and shall retain the remaining set in the
corporate records.

3. For filing the certificate of organization of a mutual insurer, the Secretary
of State shall charge and collect a filing fee of $25; except that if it is a mutual
insurance corporation with provision for guaranty capital shares, the Secretary
of State shall charge and collect for the filing of the certificate of organization
the same amount as would be payable by a stock insurance corporation having a
like amount of authorized capital stock.

4. If the Attorney General finds that the proposed certificate of organization
does not comply with law, he shall refuse to approve the same and shall return
the set thereof to the superintendent, together with a written statement of the
respects in which he finds that the certificate does not so comply. The superin-
tendent shall thereupon return all sets of the proposed certificate of organization
to the proposed incorporators together with the Attorney General’s written
statement.

5. The Secretary of State shall not permit the filing in that office of any such
certificate unless the same bears the superintendent’s approval endorsed thereon
as hereinabove provided.

6. The approval of the Attorney General or superintendent, as hereinabove
provided for, shall be deemed to relate only to the form and contents of the
certificate, and shall not constitute approval or commitment as to any other
aspect or operation of the proposed insurer or relative to its entitlement, if any,
to a certificate of authority.

7. The superintendent and Attorney General shall perform all duties required
of them under this section within a reasonable time after the certificate of
organization has been submitted to the superintendent as provided in subsection
1.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Library References

American Digest System

Insurance ¢=32, 52.
Encyclopedias

C.J.S. Insurance §§ 94 et seq., 104 et seq.
WESTLAW Research

Insurance cases: 217k[add key number]
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§ 3308. Certificate of Secretary of State

1. Upen f{filing with him of the certificate of organization of a proposed
insurer as provided in section 3307, subsection 2, and payment of the charges
and fees therefor, the Secretary of State shall issue to the corporation his
certificate of organization in the following form:

“STATE OF MAINE

“Be it known, that whereas” (names of the incorporators) “have associated
themselves with the intention of forming a corporation, under the name of
................................ , for the purpose” (here the purpose declared
in the certificate of organization shall be inserted,) “with a capital stock of
S, , and have complied with the provisions of the statutes of
the State in such case made and provided, as appear from the certificate of
organization, duly approved by the Insurance Superintendent and recorded in
this office: Now, therefore, I, ............ » Secretary of State of Maine, hereby
certify that” (incorporators’ names) “their associates and successors, are legally
organized and established as, and are hereby made, an existing corporation
under the name of the ........ ... company, with all the powers, rights and
privileges, and subject to the duties, liabilities and restrictions which by law
appertain thereto. Witness my official signature, hereunto subsecribed, and the
seal of the State of Maine hereunto affixed, this ............ day of
.................. , A.D. 19...” (In case of purely mutual companies, so much
as relates to capital stock shall be omitted.)

2. The Secretary of State shall sign the same, and cause the seal of the State
to be thereto affixed, and such certificate shall have the force and effect of a
special charter and be conclusive evidence of the organization and establishment
of such corporation. The certificate shall be duly recorded in the office of the
Secretary of State, and a duly authenticated copy of such record may be used in
evidence, with like effect as the origina] certificate.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

24-A § 3309

Historical and Statutory Notes
Derivation: )
R.5.1954, c. 60, § 42.

Laws 1969, c. 132, § 11.
Former § 514 of title 24.

Codification

Throughout this title, “commissioner” has
been changed to “superintendent” and “depart-
ment” has been changed to “bureau” pursuant
to Laws 1973, c. 585, § 12, set out as a note
under § 5 of this title.

Library References

American Digest System i
Insurance =32, 52.

Encyclopedias
C.J.S. Insurance §§ 94 et seq., 104 et seq.

WESTLAW Research
Insurance cases: 217k[add key number]

§ 3309. Completion of incorporation; general powers, duties

The incorporation of an insurer shall be effective as of the date of issuance by
the Secretary of State of his certificate as provided for in section 3308; and
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thereupon the corporation shall be vested with all the powers, rights and
privileges, and be subject to all the duties, liabilities and restrictions applicable to
insurer corporations; subject to qualification and application for, and issuance to
the corporation of, a certificate of authority as an insurer by the superintendent
under this Title.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes

Codification ment” has been changed to “bureau” pursuant
Throughout this title, “commissioner” has to Laws 1973, c. 585, § 12, set out as a note
been changed to “superintendent” and “depart- under § 5 of this title.

Library References

American Digest System

Insurance €36, 57.
Encyclopedias

C.J.S. Insurance §§ 99 et seq., 110.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3310. Amendment of certificate of organization: change o7 grincipal
place of business )

1. A stock insurer may amend its certificate of organization for any lawful
purpose by authorization or vote of stockholders as provided for business
corporations in general under the laws of this State applicable to such business
corporations.

2. A mutual insurer may amend its certificate of organization for any lawful
purpose by affirmative vote of a majority of those of its members entitled to
vote and present or represented by proxy at a lawful meeting of its members of
which the notice given members included due notice of the proposal to amend
and the substance of such proposal, and by affirmative vote of the holders of at
least %3 of the insurer’s outstanding guaranty capital shares, if any.

3. Upon adoption of such an amendment, the insurer shall make in quadrupli-
cate under its corporate seal a certificate, sometimes referred to as a “certificate
of amendment”, setting forth such amendment and the date and manner of the
adoption thereof. The certificate shall be executed by the insurer’s president or
vice-president and secretary or assistant secretary and duly sworn to by one of
them. The insurer shall deliver to the superintendent the quadruplicate originals
of the certificate for review, certification and approval or disapproval by the
Attorney General and the superintendent, and filing and recording, all as
provided for original certificates of organization under section 3307. The Secre-
tary of State shall charge and collect for the use of the State a fee of $20 for
filing and recording the certificate of amendment of a mutual insurer. The
amendment shall be effective when duly approved and filed with the Secretary of
State.

4. An insurer may change its principal place of business without amendment
of its certificate of organization, by resolution of its board of directors. A copy
of such resolution, duly certified under oath by the corporate secretary, shall be
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executed in quadruplicate and filed with the superintendent, the Secretary of
State, the registry of deeds of the county in which the insurer’s principal place of
business was theretofore located, and in the corporate records. If the principal
place of business is thereby changed to another county of this State, the insurer
shall also file in the registry of deeds of such county a copy, duly certified by the
superintendent, of its certificate of organization and of each amendment thereto,
and a certified copy of the resolution by which the principal place of business
was so changed.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes

Codification Laws 1955, c. 289.

Throughout this title, “commissioner” has Laws 1957, c. 56.
been changed to “superintendent” and “depart- Laws 1963, c. 50.
ment”’ has been changed to “bureau” pursuant Laws 1965, c. 467, §§ 2, 3.
to Laws 1973, c. 585, § 12, set out as a note Laws 1967, c. 92, §§ 1, 5.
under § 5 of this title. Laws 1969, c. 132, § 11.

Derivation: Former §§ 505, 518, 594 of title 24.

R.S.1954, c. 60, §§ 33, 46, 69.

Library References

American Digest System

Insurance ¢=32, 52 et seq.
Encyclopedias

C.J.S. Insurance §§ 94 et seq., 104 et seq.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3311. Insurance business exclusive; exceptions

1. No domestic insurer heretofore or hereafter formed shall engage in an;
business other than the insurance business and in business activities reasonabl;
and necessarily incidental to such insurance business.

2. Except that:
A. A title insurer may also engage in business as an escrow agent

B. Any insurer may also engage in business activities reasonably related t
the management, supervision, servicing of, and protection of its interests a
to its lawful investments;

C. An insurer may own subsidiaries or subsidiaries owning other subsidia
ies which may engage in such businesses all as provided for in séction 111
(stocks of subsidiaries) or in section 1157 (investment in subsidiaries

D. An insurer may utilize its facilities to perform administrative service
for any governmental body, unit or agency; and

E. An insurer transacting business of a type described in section 702, lif

insurance; section 703, annuity; or section 704, health insurance; or an

combination of those types of business, may engage in any other business i
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which it is otherwise qualified to engage to the extent and in the manner
approved by the superintendent.
1969, c. 132, § 1, eff. Jan. 1, 1970; 1987, c. 399, §§ 17, 18.

Historical and Statutory Notes
Amendments

1987 Amendment. Laws 1987, c. 399, in sub-
sec. 2, in par. C, added “or in section 1157
(investment in subsidiaries)”, and added par. E.

Library References
American Digest System
Insurance =36, 57.
Encyclopedias
CJ.S. Insurance §§ 99 et seq., 110.
WESTLAW Research
Insurance cases: 217k[add key number]

SUBCHAPTER II
PROVISIONS APPLYING ONLY TO MUTUAL INSURERS

Section

3352. Mutual insurers, initial qualifications.

3353. Qualifying applications for insurance; bond or deposit.

3354. Qualifying applications for insurance; solicitation.

3355. Deposit of qualifying premiums; effective date of insurance.

3356. Failure to complete and qualify.

3357. Authority to transact additional kinds of insurance.

3358. Guaranty capital shares.

3359. Bylaws.

3360. Members are policyholders.

3361. Meetings of members, in general.

3362. Special meetings of members.

3363. Voting rights of members.

3364. Contingent liability of members.

3365. Levy of contingent liability.

3366. Enforcement of contingent liability.

3367. Nonassessable policies; limits of assessability; use of funds; combination opera-
tions.

Library References

American Digest System

Insurance €=5, 8, 52.
Encyclopedias

C.J.S. Insurance §§ 69, 72, 96, 104 et seq., 1413.
WESTLAW Research

Insurance cases: 217k[add key number]

WESTLAW Computer Assisted Legal Research
WESTLAW supplements your legal research in many ways. WESTLAW allows you to
» update your research with the most current information

« expand your library with additional resources
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« retrieve direct history, precedential history and parallel citations with the
Insta-Cite service

For more information on using WESTLAW to supplement your research, see the WEST-
LAW Electronic Research Guide, which follows the Preface.

24-A § 3352

§ 3352. Mutual insurers, initial qualifications

1. When hereafter newly organized, a mutual insurer may be authorized to
transact any one of the kinds of insurance listed in the schedule contained in
subsection 2 or any combination of such kinds as provided in subsection 3.

2. When applying for an original certificate of authority, the insurer must be
otherwise qualified therefor under this Title, and must have received and
accepted bona fide applications as to substantial insurable subjects for insurance
coverage of a substantial character of the kind of insurance proposed to be
transacted, must have collected in cash the full premium therefor at a rate not
less than that usually charged by other insurers for comparable coverages, must
have surplus funds on hand and deposited as of the date such insurance
coverages are to become effective, or, in lieu of such applications, premiums and
surplus, may deposit and thereafter maintain surplus, all in accordance with that
part of the following schedule which applies to each kind of insurance the
insurer proposes to transact:

(A) B) (0) D) (E) ¥) (O] (H)
Maximum Deposit
Minimum Amount Minimum Deposit
Min.No. Min.No. Minimum Amount Ins.Ea. Surplus  Surplus
Kind of of Apps. Subjects Premium Ins.Ea.  Subject Fund in Lieu

Ins. Accepted Covered Collected Subject %) 6) )
. $1,250,-

Life (1) 500 500 Annual $ 2,500 $50,000 $1,000,000 000
750,-

Health (2) 500 500  Quarterly 100 300 500,000 000

(wkly. (wkly.
indem.) indem.)

750,-
Property (3) 100 250 Annual 10,000 100,000 500,000 000
Casualty (4) 250 500 Annual 25,000 100,000 750,000 1,000,000

The following provisions are respectively applicable to the foregoing schedule
and provisions as indicated by like numerals appearing in such schedule’

(1) No group insurance or term policies for terms of less than 10 years may
be included.

(2) No group, blanket or family plans of insurance may be included. In lieu
of weekly indemnity, a like premium value in medical, surgical and hospital
benefits may be provided. Any accidental death or dismemberment benefit
provided shall not exceed $15,000.
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(3) Only insurance of the owner’s interest in real property may be included.

(4) Such insurance must include coverage of legal liability for bodily injury
and property damage, to which the maximum and minimum insured amounts
apply. ,

(5) The maximums provided for in column (F) are net of applicable reinsur-
ance.

(6) The deposit of surplus in the amount specified in columns (G) and (H)
must thereafter be maintained unimpaired. The deposit is subject to chapter
15 (administration of deposits).

(7) Deposit surplus,, when utilized, in lieu of the alternative procedure of
accepting deposit application funds shall be in those amounts enumerated
for each identified kind of insurance.

Expendable surplus: In addition to surplus deposited and thereafter to be
maintained as shown in columns (G) or (H), the insurer when first authorized
must have on hand surplus funds, which it can thereafter expend in the conduct
of its business, in amount not less than 50% of the applicable deposited and
maintained surplus required of it under the schedule set up in this subsection.

Notwithstanding the requirements for expendable surplus otherwise required by
this section for newly organized insurance companies seeking a certificate of
authority in this State, any such insurer may transact legal services insurance, to
the extent provided for in chapter 38, without additional expendable funds, if
the corporation is otherwise qualified for a certificate of authority to transact
the business of health, life and health or multiple lines insurance, and possesses
and thereafter maintains, in addition to the amounts enumerated in the table in
this subsection, an additional amount of unimpaired basic surplus of not less
than $500,000.

3. An insurer may initially qualify for authority to transact both life and
health insurances by fulfilling the foregoing requirements as to each such kind
of insurance; and may in like manner initially qualify for authority to transact
both property and casualty insurance. An insurer shall not, however, so qualify
to transact any other combination of such insurances, except as provided in
section 3357.

4. Domestic mutual insurers, possessing a certificate of authority to conduct
business solely on an assessment plan upon the effective date of this subsection,
and newly organized assessment plan mutual insurers authorized after the
effective date of this subsection shall be governed as to surplus funds require-
ments by the provisions of chapter 51.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1969, c. 177, § 57, eff. Jan. 2, 1970; 1983, c. 709, §§ 2,
3; 1988, c. 801, § 12.

1 Section 2881 et seq. of this title.
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Historical and Statutory Notes

Amendments

1969 Amendment. Laws 1969, c¢. 177, § 57,
redesignated, in subsec. 2, pars. A to F as pars.
(1) to (6).

1983 Amendments. Laws 1983, c. 709, § 2,
repealed and replaced subsec. 2, which formerly
set out a surplus schedule.

Laws 1983, c. 709, § 3, added subsec. 4.

Laws 1983, c. 801, § 12, in subsec. 2, added
last par. authorizing an insurer to transact legal

services insurance without expending additional
funds if the insurer is otherwise qualified to
transact health, life and health, or multiple lines
insurance, and maintains an additional unim-
paired basic surplus of not less than $500,000.

Derivation:

R.S.1854, c. 60, §§ 36, 37.
Laws 1967, c. 92, § 3.

Laws 1969, c. 132, § 11.
Former §§ 508, 509 of title 24.

§ 3353. Qualifying applications for insurance; bond or deposit

1. Before soliciting any applications for insurance required under section
3352 as qualification for the original certificate of authority, the incorporators of
the proposed insurer shall file with the superintendent a corporate surety bond
in the penalty of $15,000, in favor of the State of Maine and for use and benefit
of the State of Maine and of applicant members and creditors of the corporation.
The bond shall be conditioned as follows:

A. For the prompt return to applicant members of all premiums collected in
advance;

B. For payment of all indebtedness of the corporation; and

C. For payment of costs incurred by the State of Maine in event of any
legal proceedings for liquidation or dissolution of the corporation;
all in the event the corporation fails to complete its organization and secure a

certificate of authority within one year after the date of its certificate of
organization.

2. In lieu of such bond, the incorporators may deposit with the commissioner
$15,000 in cash or United States government bonds, negotiable and payable to
the bearer, with a market value at all times of not less than $15,000 and to be
held in trust upon the same conditions as required for the bond.

3. The superintendent shall release and discharge any such bond filed or
deposit or remaining portion thereof held under this section upon settlement and
termination of all liabilities against it.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes

Codification ment” has been changed to “bureau” pursuant
Throughout this title, “commissioner” has to Laws 1973, ¢. 585, § 12, set out as a note
been changed to “superintendent” and “depart- under § 5 of this title. '

Library References

American Digest System

Insurance €=58.
Encyclopedias

C.J.S. Insurance §§ 112, 113.
WESTLAW Research

Insurance cases: 217k{add key number)
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§ 3354. Qualifying applications for insurance; solicitation

1. Upon receipt of the superintendent’s approval of the bond or deposit as
provided in section 3353, the directors and officers of the proposed domestic
mutual insurer may commence solicitation of such requisite applications for
insurance policies as they may accept, and may receive deposits of premiums
thereon.

2. All such applications shall be in writing signed by the applicant, covering
subjects of insurance resident, located or to be performed in this State.

3. All such applications shall provide that:

A. Issuance of the policy is contingent upon the insurer qualifying for and
receiving a certificate of authority;

B. No insurance is in effect unless and until’ the certificate of authority has
been issued; and R

C. The prepaid premium or deposit, and membership or policy fee, if any,
shall be refunded in full to the applicant if organization is not completed and
the certificate of authority is not issued and received by the insurer before a
specified reasonable date, which date shall be not later than one year after
the date of the certificate of organization.

4. All qualifying premiums collected shall be in cash.

5. Solicitation for such qualifying applications for insurance shall be by
licensed agents of the corporation, and the superintendent shall, upon the
corporation’s application therefor, issue temporary agent’s licenses expiring on
the date specified pursuant to subsection 3, paragraph C to individuals qualified
as for a resident agent’s license except as to the taking or passing of an
examination. The superintendent may suspend or revoke any such license for
any of the causes and pursuant to the same procedures as are applicable to
suspension or revocation of licenses of agents in general under chapter 17.
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes

Codification ment” has been changed to “bureau” pursuant

Throughout this title, “commissioner” has to Laws 1973, c. 585, § 12, set out as a note
been changed to “superintendent” and “depart- under § 5 of this title.

Library References

American Digest System

Insurance =11, 58.
Encyclopedias

C.J.S. Insurance §§ 60 et seq., 112, 113.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3355. Deposit of qualifying premiums; effective date of insurance

1. All sums collected by a domestic mutual corporation as premiums or fees
on qualifying applications for insurance therein shall be deposited in trust in a
bank or trust company in this State under a written trust agreement consistent
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with this section and with section 3354, subsection 3, paragraph C. The

corporation shall file an executed copy of such trust agreement with the
superintendent.

2. Upon issuance to the corporation of a certificate of authority as an insurer
for the kind or kinds of insurance for which such applications were solicited, all
funds so held in trust shall become the funds of the insurer, and the insurer shall
thereafter in due course issue and deliver its policies for which premiums had
been paid and accepted. The insurance provided by such policies shall be
effective as of the date of the certificate of authority or thereafter as provided
by the respective policies.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1978, c. 585, § 12.

Historical and Statutory Notes

Codification ment” has been changed to “bureau” pursuant
Throughout this title, “commissioner” has ' Laws 1973, c. 585, § 12, set out as a note
been changed to “superintendent” and “depart- under § 5 of this title.

Library References

American Digest System

Insurance €58, 175(1).
Encyclopedias

C.J.S. Insurance §§ 112, 113, 329 et seq.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3356. Failure to complete and qualify

If the proposed domestic mutual insurer fails to complete its organization and
to secure its original certificate of authority within one year from and after date
of its certificate of organization, its corporate powers shall cease, and the
superintendent shall return or cause to be returned to the persons entitled
gg%geto all advance deposits or payments of premium held in trust under section
1969, c. 132, § 1, eff. Jan. 1, 1970; 19783, c. 585, § 12. !

Historical and Statutory Notes

Codification ment” has been changed to “bureau” pursuant
Throughout this title, “commissioner” has to Laws 1973, c. 585, § 12, set out as a note
been changed to “superintendent” and “depart- under § 5 of this title.

Library References

American Digest System

Insurance ¢=58.
Encyclopedias

C.J.S. Insurance §§ 112, 113.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3357. Authority to transact additional kinds of insurance

) After being al}thorized to transact one kind or combination of kinds of
Insurance as provided in section 3352, a mutual insurer may be authorized by the
809
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superintendent to transact such additional kinds of insurance as are permitted
under section 409 (combinations of insuring powers), while otherwise in compli-
ance with this Title and while maintaining unimpaired surplus and guaranty
capital funds in an amount not less than the amount of paid-in capital stock
required to be maintained by a like domestic stock insurer transacting the same
kinds of insurance.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes

Codification ment” has been changed to “bureau” pursuant

Throughout this title, “‘commissioner” has to Laws 1973, c. 585, § 12, set out as a note
been changed to “superintendent” and “depart- under § 5 of this title.

Library References

American Digest System
Insurance &=57(2).
Encyclopedias
C.J.S. Insurance § 110.
WESTLAW Research
Insurance cases: 217k[add key number]

§ 3358. Guaranty capital shares

1. A mutual insurer formed to transact or transacting any kind of insurance
shall have the right to provide for guaranty capital shares in its certificate of
organization. Outstanding guaranty capital shares at the par value thereof shall
take the place of a like amount of basic surplus otherwise required for authority
to transact insurance.

2. Shares of guaranty capital stock shall have a par value of $100 each, and
shall be paid for in cash. Nothing in this Title shall be deemed to prohibit the
sale of such shares at a price above such par value in order to provide the
insurer with capital surplus.

3. Only one class of such guaranty capital shares shall be provided for, and
each such share outstanding shall have equal voting, dividend, retirement and
other rights with every other such share. Each such share shall have one vote
on matters coming to a vote at meetings of the insurer’s shareholders and
members. Policyholders of the insurer shall have the same voting rights as
would exist in the absence of such guaranty capital.

4. Noncumulative dividends, not exceeding in any one year 12% or lesser
reasonable amount as determined by prevailing rates for loans of similar risk
characteristics at the time the shares are issued, may be declared and paid by the
insurer on outstanding guaranty capital shares out of that portion of the
insurer’s expendable surplus representing net realized earnings from its opera-
tions; and may be so paid even though the amount of the insurer’s expendable
surplus is then less in amount than any prior total of expendable contributed,
borrowed or paid-in surplus. Such a dividend may be paid in cash or in guaranty
capital shares, or part in each. An amount equal to the par value of shares so
distributed as dividend shall be transferred from the insurer’s earned surplus
account to its guaranty capital shares account.
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5. ) If the guaranty capital becomes impaired, the impairment shall be cured as
provided in section 3423 (impairment of capital funds).

6. The insurer shall retire and cancel the guaranty capital shares, in part and
in whole as soon as is reasonably possible, out of expendable surplus resulting
.from net realized earnings from its operations, or out of surplus created through
Issuance of agreements authorized by section 8415. The insurer shall retire and
cancel the guaranty capital shares in their entirety when such retirement would,
in the superintendent’s opinion, leave the insurer with surplus as to policyholders
reasonably adequate to enable it to continue to transact the kinds and volume of
insurance business transacted.

7. In any liquidation of the insurer, outstanding guaranty capital shares shall
have the same rights and priority as to the insurer’s assets as are possessed by
the stockholders of a like stock insurer.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12; 1981, c. 501, § 44.

Historical and Statutory Notes

Codification lesser reasonable amount as determined by pre-
Throughout this title, “commissioner” has \{ailing rates for loans of similgr risk characteris-

been changed to “superintendent” and “depart. tics at the time the shares are issued” for “7% of

ment” has been changed to “bureau” pursuant the amount paid to the insurer for the same”.

to Laws 1973, c. 585, § 12, set out as a note

under § 5 of this title. Derivation:

R.S.1954, c. 60, §§ 35, 36.
Laws 1967, c. 92, §§ 2, 3.

1981 Amendment. Laws 1981, c. 501, § 44, in Laws 1969, c. 132, § 11.
subsec. 4, in first sentence, substituted “12% or Former §§ 508, 509 of title 24.

Amendments

Library References

American Digest System

Insurance &=52.
Encyclopedias

C.J.S. Insurance § 104 et seq.
WESTLAW Research

Insurance cases: 217k{add key number]

§ 3359. Bylaws

1.. A domes_tic mutual insurer shall have bylaws for the government of its
affairs. The insurer’s initial board of directors shall adopt original bylaws,

subject to the approval of the insurer’s members at the next meeting of
members.

2. The bylaws shall contain provisions, consistent with this Title, relating to:
A. The voting rights of members;

B. Election of directors, and the number, qualifications, terms of office and
powers of directors;

C. Annual and special meetings of members;
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D. The number, designation, election, terms and powers and duties of the
respective corporate officers;

E. Deposit, custody, disbursement and accounting for corporate funds;

F. Fidelity bonds covering such officers and employees of the insurer as
handle its funds, to be issued by a corporate surety and to be in such
amount as may be reasonable; and

G. Such other matters as may be customary, necessary or convenient for
the management or regulation of corporate affairs.

3. The insurer shall promptly file with the superintendent a copy, certified by
the insurer’s secretary, of its bylaws and of every modification thereof or
addition thereto. The superintendent shall disapprove any bylaw provision
deemed by him, after a hearing held thereon, to be unlawful, unreasonable,
inadequate, unfair or detrimental to the proper interests or protection of the
insurer’s members or any class thereof. The insurer shall not, after receiving
written notice of such disapproval and during the existence thereof, effectuate
any bylaw provision so disapproved.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes

Codification ment” has been changed to “bureau” pursuant
Throughout this title, “commissioner” has t0 Laws 1973, ¢. 585, § 12, set out as a note
been changed to “superintendent” and “depart- under § 5 of this title.

Library References

American Digest System
Insurance ¢=54.
Encyclopedias
C.J.S. Insurance § 107.
WESTLAW Research
Insurance cases: 217k{add key number]

§ 3360. Members are policyholders

1. Each policyholder of a domestic mutual insurer, other than of a reinsur-
ance contract, is a member of the insurer with all rights and obligations of such
membership, as the charter and as the policy shall so specify.

2. Any person, government or governmental agency, state or political subdi-
vision thereof, public or private corporation, board, association, firm, estate,
trustee or fiduciary may be a member of a domestic, foreign or alien mutual
insurer. Any officer, stockholder, trustee or legal representative of any such
corporation, board, association or estate may be recognized as acting for or on
its behalf for the purpose of such membership, and shall not be personally liable
upon any contract of insurance for acting in such representative capacity.

3. Any domestic corporation may participate as a member of a mutual insurer
as an incidental purpose for which such corporation is organized, and as much
granted as the rights and powers expressly conferred.

1969, c. 132, § 1, eff. Jan. 1, 1970.
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WESTLAW Research
Insurance cases: 217k{add key number]

§ 3361. Meetings of members, in general

1. Meetipgs of members of a domestic mutual insurer shall be held in the city
or towp of its principal office in this State, except as may otherwise be provided
in the insurer’s bylaws with the superintendent’s approval.

2. Each such insurer shall, during the first 6 months of each calendar year,
hold the annual meeting of its members to fill vacancies existing or occurring in
the board of directors, receive and consider reports of the insurer’s officers as to

its affairs and transact such other business as may properly be brought before
it.

3. Written notice of the time and place of the annual meeting of members
shall be given members not less than 30 days prior to the meeting. Notice may
be given by imprinting the notice plainly on the policies issued by the insurer or
in any other appropriate manner. Any change of the date or place of the annual
meeting shall be made only by an annual meeting of members. Notice of such
change, among other appropriate methods, may be given:

A. By imprinting such new date or place on all policies which will be in
effect as of the date of such changed meeting; or

B. Unless the superintendent otherwise orders, notice of the new date or
place need be given only through policies-issued after the date of the annual
meeting at which such change was made and in premium notices and
renewa] certificates issued during the 24 months immediately following such
meeting.

4. If more than 6 months are allowed to elapse after an annual meeting of
members is due to be held and without such annual meeting being held, the
superintendent shall, upon written request of any officer, director or member of
the insurer, cause written notice of such meeting to be given to the insurer’s
;nfembers, and the meeting shall be held as soon as reasonably possible there-

ter. !

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes
Codification Dertvation:

Throughout this title, “commissioner” has ’
been changed to “superintendent” and “depart- R.8.1954, c. 60, §§ 39, 45..
ment” has been changed to “bureau” pursuant Laws 1967, c. 381, § 1.
to Laws 1973, c. 585, § 12, set out as a note Laws 1969, c. 132, § 11
under § 5 of this title. Former §§ 511, 517 of title 24.
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WESTLAW Research
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§ 3362. Special meetings of members

1. A special meeting of the members of a mutual insurer may be held for any
lawful purpose. The meeting shall be called by the corpgrate secretary pursuant
to request of the insurer’s president or of its board of directors, or upon requ.est
in writing signed by not less than Y0 of the insurer’s members. The meeting
shall be held at such time as the secretary may fix, but not less than 10 nor more
than 30 days after receipt of the request. If the secretary fails to issue such
call, the president, directors or members making the request may do so.

2. Not less than 10 days’ written notice of the meeting shall be given. Notice
addressed to the insurer’s members at their respective post-office addresses last
of record with the insurer and deposited, postage prepaid, in a letter depository
of the United States post office, shall be deemed to have been given vtrhen S0
mailed. In lieu of mailed notice, the insurer may publish the notice in such
publication or publications as shall afford a majority of its members. a reasonable
opportunity to have actual advance notice of the meeting. The notice shall st?.te
the purposes of the meeting, and no business shall be transacted at the meeting
of which notice was not so given.

1969, c. 132, § 1, eff. Jan. 1, 1970.

§ 3363. Voting rights of members

1. Each member of a mutual insurer is entitled to one vote upon each matter
coming to a vote at a meeting of members, or to such oth_er vote as may be
provided for on a reasonable basis in the insurer’s bylaws with the superintend-
ent’s approval.

2. A member shall have the right to vote in person or by his Writte:n proxy
filed with the corporate secretary not less than 20 days prior to the megtlng. No
such proxy shall be made irrevocable, nor be valid beyond the earlier of the
following dates:

A. The date of expiration set forth in the proxy; or
B. The date of termination of membership; or
C. 5 years from the date of execution of the proxy.

3. No member’s vote upon any proposal to divest the insurer of its busine§s
or assets, or the major part thereof, shall be registered or taken, except in
person or by proxy newly executed and specific as to the matter to be voted
upon.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.
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Historical and Statutory Notes

Codification ment” has been changed to “bureau” pursuant
Throughout this title, “commissioner” has to Laws 1973, c. 585, § 12, set out as a note
been changed to “superintendent” and “depart- under § 5 of this title.

§ 3364. Contingent liability of members

1. Except as provided otherwise in section 3367 with respect to nonassessable
policies, each member of a domestic mutual insurer shall have a contingent
liability, pro rata and not one for another, for the discharge of its obligations,
which contingent liability shall not be greater than 6 times the annual premium
for the member’s policy at the annual premium rate, as shall be specified in the
insurer’s certificate of organization or bylaws.

2. Every policy issued by the insurer shall contain a plain and legible
statement of the contingent liability upon either the face or back thereof.

3. Termination of the policy of any such member shall not relieve the member
of contingent liability for his proportion of the obligations of the insurer which
accrued while the policy was in force.

4. Unrealized contingent iiability of members does not constitute an asset of
the insurer in any determination of its financial condition.
1969, €. 132, § 1, eff. Jan. 1, 1970; 1981, c. 501, § 45.

Historical and Statutory Notes

Amendments Laws 1967, c. 92, § 2.
1981 Amendment. Laws 1981, c. 501, § 45, in Laws 1969, c. 132, § 11.

subsec. 1, substituted “not be greater” for “be in Former § 507 of title 24.
such maximum amount not less than 1 or more”.

Derivation:
R.5.1954, c. 60, § 35.

§ 3365. Levy of contingent liability

1. If at any time the assets of a domestic mutual insurer are less than its
liabilities, exclusive of guaranty capital shares, if any, at par value, and the
minimum amount of surplus required to be maintained by it under this Title for
authority to transact the kinds of insurance being transacted, and the deficiency
is not cured from other sources, its directors may, if the same is approved by the
superintendent as being reasonable and in the best interests of the insurer and
its members, levy an assessment only on its members who held the policies
providing for contingent liability at any time within the 12 months next preced-
ing the date the levy was authorized by the board of directors, and such
members shall be liable to the insurer for the amount so assessed.

2. The levy of assessment shall be for such an amount as is required to cure
such deficiency and to provide a reasonable amount of working funds above such
minimum amount of surplus, but such working funds so provided shall not
exceed 5% of the sum of the insurer’s liabilities and such minimum required
surplus as of the date of the levy.
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3. As to the respective policies subject to the levy, the assessment shall be
computed upon the basis of premium earned during the period covered by the
levy.

4. No member shall have an offset or counterclaim against any assessment

for which he is liable, on account of any claim for unearned premium or loss
payable.

5. As to life insurance, any part of such an assessment upon a member which
remains unpaid following notice of assessment, demand for payment, and lapse
of a reasonable waiting period as specified in such notice, may, if approved by
the superintendent as being in the best interests of the insurer and its members,
be secured by placing a lien upon the cash surrender values and accumulated
dividends held or to be held by the insurer to the credit of the member’s policy.
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes
Codification Derivation:

Throughout this title, “commissioner” has
been changed to “superintendent” and “depart- R.S5.1954, . 60, § 35.
ment” has been changed to “bureau” pursuant Laws 1967, c. 92, § 2.
to Laws 1973, c. 585, § 12, set out as a note Laws 1969, c. 1321_§ 11.
under § 5 of this title. Former § 507 of title 24.
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WESTLAW Research
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§ 3366. Enforcement of contingent liability

1. The insurer shall notify each member of the amount of assessment to be
paid, and the date—not less than 20 days after mailing date—by which payment
is to be made, by written notice mailed to the member at his address last of
record with the insurer. Failure of the member to receive the notice so mailed,
within the time specified therein for the payment of the assessment or at all,
shall be no defense in any action to collect the assessment.

2. 1If a member fails to pay the assessment within the period specified in the
notice, the insurer may institute suit to collect the same.

1969, c. 132, § 1, eff. Jan. 1, 1970.

Library References

American Digest System

Insurance €=195.
Encyclopedias

C.J.S. Insurance § 369 et seq.
WESTLAW Research

Insurance cases: 217k[add key number]

816

ORGANIZATION AND POWERS 24-A § 3367
Ch. 47

§ 3367. Nonassessable policies; limits of assessability; use of funds; com-
bination operations

1. A domestic mutual insurer may extinguish the contingent liability to
assessment of its members as to cash premium plan policies in force and may
omit provisions imposing contingent liability in such policies currently issued
while it has and maintains surplus, as determined by its financial statement filed
with the superintendent as of the year end next preceding, of not less than
$100,000 as to an insurer formed prior to January 1, 1968, and of not less than
$200,000 as to an insurer formed after January 1, 1968.

2. If the insurer after qualifying to issue such a nonassessable policy fails to
maintain the applicable above requirement, it shall cease to issue nonassessable
policies until it has again met and maintained the requirement for a period of one
year.

3. Any assessment levied under the contingent liability provisions of the
policy shall be for the exclusive benefit of the holders of policies subject to
contingent liability, and such policyholders shall not be liable to assessment in an
amount greater in proportion to the total deficiency than the ratio that the
deficiency attributable to the contingently liable business bears to the total
deficiency. An assessment shall apply only to the holders of the type of policy
or plan under which the deficiency occurred, and funds received from the
assessment shall be for the exclusive benefit of such holders.

4. Nothing in this chapter shall be deemed to prohibit a domestic mutual
insurer formed prior to January 1, 1968 from at any one time transacting, in
respective departments or divisions of its operations, insurance business on any
two or all of the following bases:

A. Cash premium plan, without contingent liability to assessment, and
issuance of nonassessable policies if qualified therefor as above provided in
this section;

B. Cash premium plan, with contingent liability to assessment; and

C. Assessment plan.
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes

Codification ment” has been changed to “bureau” pursuant

Throughout this title, “commissioner” has to Laws 1973, c. 585, § 12, set out as a note
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SUBCHAPTER III
PROVISIONS APPLYING TO STOCK AND MUTUAL INSURERS
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3408. Home office, records, assets to be in State; exceptions.

3409. Vouchers for expenditures.
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3411. Directors.
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tion prohibited.
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3421. Solicitation, insuring in other states.

3422. Purchase of own shares by stock insurer.

3423. Impairment of capital funds.

3424, Restrictions during impairment; penalty.

Library References

American Digest System

Insurance €32 et seq., 52 et seq.
Encyclopedias

C.J.S. Insurance §§ 94 et seq., 104 et seq.
WESTLAW Research

Insurance cases: 217Tk[add key number]
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§ 3408. Home office, records, assets to be in State; exceptions

1. Every domestic insurer shall have and maintain its pr_incipa] place of
business and home office in this State, and shall keep therein z.icc1.1rate and
complete accounts and records of its assets, transactions anq affairs in accord-
ance with the usual and accepted principles and practices of insurance account-

ing and record keeping as applicable to the kinds of insurance transacted by the

insurer.
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2. Every domestic insurer shall have and maintain its assets in this State,
except as to:

A. Real property and personal property appurtenant thereto lawfully
owned by the insurer and located outside this State;

B. Such property of the insurer as may be customary, necessary and
convenient to enable and facilitate the operation of its branch offices located
outside this State as referred to in subsection 4; and

C. United States public obligations and other corporate securities for which
definitive certificates have not been issued, but are issued through the
book-entry systems of federal reserve banks or depository trust companies.
Insurers investing in securities in book-entry form shall make available at
the time of examination the following: )
(1) A copy of the custodial or safekeeping agreement entered into by
the insurer and the custodian, a state-chartered bank, a member bank of
the federal reserve system or a depository trust company if the deposit
was made directly to the entity, which sets forth the provisions for the
use of the book-entry securities on behalf of the insurer by the custodi-
an. The agreement shall provide for a standard of responsibility on the
part of the custodian which shall be the responsibility of a bailee for
hire under the law of the jurisdiction of the custodian’s state of
domicile. The agreement shall provide that the securities held by the
custodian are subject to the instructions of the insurer and may be
withdrawn immediately upon demand of the insurer; and

(2) Affidavits evidencing ownership of the book-entry securities signed
by a responsible official of the custodian and stating that the custodian
is holding the securities for the insurer pursuant to the terms of the
custodial agreement. These book-entry securities shall be treated as
“admitted assets” of the insurer on production of the affidavit.

The required custodial agreement and affidavit shall conform to such

standards as may be prescribed from time to time by the Superintendent of
Insurance.

3. No person shall remove all or a material part of the records or assets of a
domestic insurer from this State, except pursuant to a plan of merger, consolida-
tion or bulk reinsurance approved by the superintendent under this Title, or for
such reasonable purposes and periods of time as may be approved by the
superintendent in writing in advance of such removal, or conceal such records or
assets or such material part thereof from the superintendent. Any person who
removes or attempts to remove such records of assets or such material part
thereof from the home office or other place of business or of safekeeping of the
insurer in this State with the intent to remove the same from this State, or who
conceals or attempts to conceal the same from the superintendent, in violation of
this section, shall upon conviction thereof be guilty of a felony, punishable by a
fine of not more than $10,000 or by imprisonment for not more than 5 years, or
by both in the discretion of the court. Upon any removal or attempted removal
of such records of assets, or upon retention of such records or assets or material
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part thereof outside this State, beyond the period therefor specified in the
superintendent’s consent under which the records were so removed thereat, or
upon concealment of or attempt to conceal records or assets in violation of this
section, the superintendent may institute delinquency proceedings against the
insurer pursuant to chapter 57.

24-A § 3408

4. This section shall not be deemed to prohibit or prevent an insurer from:

A. Establishing and maintaining regional home offices or branch offices in
other states or countries where necessary or convenient to the transaction of
its business, and keeping therein the detailed records and assets customary
and necessary for the servicing of its insurance in force and affairs in the
territory served by such an office, as long as such records and assets are
made readily available at such office for examination by the superintendent
at his request; For

B. Having, depositing or transmitting funds and assets of the insurer in or
to jurisdictions outside of this State required by the law of such jurisdiction
or as reasonably and customarily required or convenient in the regular

8RGANIZATION AND POWERS
h. 47

24-A § 3411

Historical and Statutory Notes

Amendments

1981 Amendment. Laws 1981, c. 501, § 47-A,
in subsec. 1, inserted “such disbursement is” and
added “, or made through an electronic or wire
funds transfer system supported by accurate

records identifying the payor, payee, date of
electronic or wire transfer payment, and the
nature of the disbursement so made”; and, in
subsec. 3, substituted “a required voucher” for
“such a voucher” and “required in this section”
for “hereinabove required”.

Library References

American Digest System

Insurance e=11.
Encyclopedias

C.J.S. Insurance § 60 et seq.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3410. Destruction of records

1. An insurer may destroy its obsolete records after expiration of such

course of its business.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12; 1981, c. 501, §§ 46, 47.

Historical and Statutory Notes

Codification

Throughout this title, “commissioner” has
been changed to “superintendent” and “depart-

comma and deleted “and” following “State”;
and, in subsec. 2, par. B, substituted a semicolon
for a period and added “and” at end.

ment” has been changed to “bureau” pursuant

to Laws 1973, c. 585, § 12, set out as a note Laws 1981, c. 501, § 47, added subsec. 2, par.
under § 5 of this title. C.

Amendments

1981 Amendment. Laws 1981, c. 501, § 46, in
subsec. 2, par. A, substituted a semicolon for a

§ 3409. Vouchers for expenditures

1. No insurer shall make any disbursement of $50 or more, unless such
disbursement is evidenced by a voucher or other document correctly describing
the consideration for the payment and supported by a check or receipt endorsed
or signed by or on behalf of the person receiving the money, or made through an
electronic or wire funds transfer system supported by accurate records identify-
ing the payor, payee, date of electronic or wire transfer payment, and the nature
of the disbursement so made.

2. If the disbursement is for services and reimbursement, the voucher or
other document, or some other writing referred to therein, shall describe the
services and itemize the expenditures.

3. If in particular instance a required voucher cannot be obtained, the
expenditure must be supported by an affidavit executed by an officer of the
insurer stating the reasons for such inability and the particulars of such
expenditure as otherwise required in this section.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1981, c. 501, § 47-A.
820

Feasonable period after completion of the transactions to which they relate as the
insurer may deem proper. The insurer may so destroy its closed files relating to

losses and claims arising under its policies after the first to occur of the
following events:

A Completiop of a regular examination of the insurer by the superintend-
ent and to which the closed file was subject; or

B. Expiration of 6 years after the file was duly closed.

2. Records preserved on microfilm or other similar process and freely retriev-
able shall not be deemed to have been destroyed.

3. ’Ijhis S('ec.tion shall not relieve the insurer of any responsibility or liability
other(v;nse arising under law with respect to the existence and availability of any
record.

1969, ¢. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes

Codification ment” has been changed to “bureau” pursuant
Throughout this title, “commissioner” has to Laws 1973, c. 585, § 12, set out as a note
been changed to “superintendent” and “depart- under § 5 of this title.

Library References

American Digest System
Insurance &9,
Encyclopedias
C.J.S. Insurance § 73.
WESTLAW Research
Insurance cases: 217k[add key number]

§ 3411. Directors

1. The affafirs. of every domestic insurer shall be managed by a board of
directors consisting of not less than 7 directors or more than 21 directors.

2. pirgctors, other than initial directors named in the insurer's certificate of
organization, shall be elected by the members or stockholders of a domestic
821
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insurer at the annual meeting of stockholders or members. Directors may be
elected for terms of not more than 3 years each and until their successors are
elected and have qualified; and if to be elected for terms of more than one year
the insurer’s bylaws may provide for a staggered term system under which the
terms of a proportionate part of the members of the board of directors shall
expire on the date of each annual meeting of stockholders or members. A
directorship becoming vacant before expiration of the term may be filled by the
board of directors for the remainder of the term.

1969, c. 132, § 1, eff. Jan. 1, 1970.

Historical and Statutory Notes

Derivation: Laws 1969, c. 132, § 11.
R.S.1954, c. 60, §§ 27, 66. Former §§ 591, 652 of title 24.

Library References

American Digest System
Insurance €35, 56.
Encyclopedias
C.J.S. Insurance §§ 98, 109.
WESTLAW Research .
Insurance cases: 217k{add key number]

Notes of Decisions

1. Preorganization agreement The duties of keeping a true list of the stock-

A written agreement to take and secure a holders and of the number of shares held by
certain number of shares in an insurance compa-  each, were enjoined by former § 591 of Title 24
ny before its organization does not make the (repealed); no vote of the directors was neces-
subscribers thereto stockholders in the company, sary to authorize the secretary to perform these

unless such proposal has been ,ac?ieptgd by the gaets. Starrett v. Rockland Fire of Marine Ins.
company after it has been organized. Starrettv. . (1976) 65 Me. 374.

Rockland Fire & Marine Ins. Co. (1876) 65 Me. ( )

374.

§ 3412. Officers; notice of change

1. An insurer’s board of directors shall elect one of their number as presi-
dent, and shall elect a corporate secretary and such other officers as may be
provided for in the bylaws or otherwise required by law. Any such officer shall
serve for such term as may be fixed in the bylaws or by the board of directors,
but shall be subject to removal as an officer by the board of directors at any
time.

2. Each officer shall have such powers and duties as may be prescribed by or
pursuant to the insurer’s charter or bylaws.

1969, c. 132, § 1, eff. Jan. 1, 1970.

Historical and Statutory Notes

Derivation: Laws 1969, c. 132, § 11.
R.S.1954, c. 60, §§ 28, 41, 66. Former §§ 513, 591, 653 of title 24.
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Library References

American Digest System

Insurance &35, 56.
Encyclopedins

C.J.S. Insurance §§ 98, 109.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3413. Prohibited pecuniary interest of officials and others; use of confi-
dential information prohibited

1. Any officer or director, or any member of any committee or any employee
of a domestic insurer, having the duty or power of investing or handling the
insurer’s funds, shall not deposit or invest such funds except in the insurer’s
name; shall not borrow the funds of the insurer; or be pecuniarily interested in
any loan, pledge, deposit, security, investment, sale, purchase, exchange, reinsur-
ance or other similar transaction or property of the insurer except as a stock-
holder, member, employee or director, unless the transaction is authorized or
approved by the insurer’s board of directors, with knowledge and recording of
such pecuniary interest, by affirmative vote of not less than 2/3 of the directors;
and shall not take or receive to his own use any fee, brokerage, commission, gift
or other similar consideration for or on account of any such transaction made by
or on behalf of the insurer.

2. No director, officer or employee of a domestic insurer shall directly or
indirectly use for his own private pecuniary advantage confidential information
concerning the insurer or its past, existing or proposed affairs or transactions
acquired by him in the course of his services as such director, officer or
employee. The amount of any financial gain realized directly or indirectly by
any such individual and accompanied by violation of this subsection shall belong
to the insurer, and shall be recoverable by the insurer by civil suit. This
subsection shall not apply as to transactions in shares of a stock insurer which
are subject to section 16 of the Securities Exchange Act of 1934, as amended.!

3. No insurer shall guarantee the financial obligation of any of its officers or
directors.

4. This section shall not prohibit such a director, officer, member of a
committee, or employee from becoming a policyholder of the insurer and enjoy-
ing the usual rights of a policyholder or from participating as beneficiary in any
pension trust, deferred compensation plan, profit sharing plan, stock option plan
or similar plan authorized by the insurer and to which he may be eligible; or
prohibit any director or member of a committee from receiving a reasonable fee
for lawful services actually rendered to the insurer.

5. The superintendent may, by regulation from time to time, define and
permit additional exceptions to the prohibition contained in subsection 1 solely to
enable payment of reasonable compensation to a director who is not otherwise an
officer or employee of the insurer, or to a corporation or firm in which a director
is interested, for necessary services performed or sales or purchases made to or
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for the insurer in the ordinary course of the insurer’s business and in the usual
private professional or business capacity of such director, corporation or firm. '
1969, c. 132, § 1, eff. Jan. 1, 1970; 19783, c. 585, § 12.

115 U.S.C.A. § 78p.

Historical and Statutory Notes

Codification ment” has been changed to “bureau” pursuant

Throughout this title, “commissioner” has te Laws 1973, c. 585, § 12, set out as a note
been changed to “superintendent” and “depart- under § 5 of this title.

Library References

American Digest System
Insurance ¢=35, 56.
Witnesses ¢=184(1).
American Digest System
C.J.S. Insurance §§ 98, 109.
C.J.S. Witnesses § 252.
WESTLAW Research
Insurance cases: 217k{add key number]
Witnesses cases: 410k[add key number]

§ 3414. Management, commission, exclusive agency contracts

1. No domestic insurer shall hereafter make any contract whereby any
person is granted or is to enjoy in fact the management of the insurer to the
material exclusion of its board of directors or to have the controlling or
preemptive right to produce substantially all insurance business for the insurer,
or, if an officer, director or otherwise part of the insurer’s management, is to
receive any commission, bonus or compensation based upon the volume of the
insurer’s business or transactions, unless the contract is filed with and not
disapproved by the superintendent. The contract shall become effective in
accordance with its terms unless disapproved by the superintendent within 20
days after date of filing, subject to such reasonable extension of time as the
superintendent may require by notice given within such 20 days. Any disapprov-
al shall be delivered to the insurer in writing stating the grounds therefor.

2. Any such contract shall provide that any such manager, producer of its
business or contract holder shall within 90 days after expiration of each calendar
year furnish the insurer’s board of directors a written statement of amounts
received under or on account of the contract and amounts expended thereunder
during such calendar year, with specification of the emoluments received there-
from by the respective directors, officers and other principal management
personnel of the manager or producer, and with such classification of items and
further detail as the insurer’s board of directors may reasonably require.

3. The superintendent shall disapprove any such contract if he finds that it:
A. Subjects the insurer to excessive charges; or
B. Is to extend for an unreasonable length of time; or
C. Does not contain fair and adequate standards of performance; or

D. Contains other inequitable provision or provisions which impair the
proper interests of stockholders or members of the insurer.
824
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4. The superintendent may, after a hearing held thereon, disapprove any such
contract theretofore permitted to become effective, if he finds that the contract
should be disapproved on any of the grounds referred to in subsection 3.

5. This section does not apply as to contracts entered into prior to January 1,
1970, or to amendment of such contracts other than extensions thereof.

6. This section shall not be deemed to prohibit receipt of commissions on
insurance written personally by a director or officer who is duly licensed and
regularly engaged in business as an insurance agent or broker; or to prohibit
receipt of vested commissions by a director or officer based upon insurance
business theretofore written by him.

1969, c. 132, § 1, eff. Jan. 1, 1970; 19783, c. 585, § 12; 1973, c. 625, § 149, eff. July 5, 1973.

Historical and Statutory Notes
Codification Amendments

Throughout this title, “commissioner” has
been chfnged to “superintendent” and “depart- . 1973 Amendmen}. Lav:s 1973, c. 625, § 149,
ment” has been changed to “bureau” pursuant I subsec. ?, substituted “January 1, 1970” for
to Laws 1973, c. 585, § 12, set out as a note  the effective date of this Act” following “en-
under § 5 of this title. tered into prior to”.

Cross References
Holding company systems, supplementation of this section, see § 222 of this title.

Library References

American Digest System

Insurance =36, 57(1).
Encyclopedias

C.J.S. Insurance §§ 99 et seq., 110, 115 et seq.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3415. Borrowed capital funds

1. A domestic stock or mutual insurer may borrow money to defray the
expenses of its organization, provide it with surplus funds or for any purpose of
its business, upon a written agreement that such money is required to be repaid
only out of the insurer’s surplus in excess of that stipulated in the agreement.
The agreement may provide for interest not exceeding, per annum, a rate of 5
percentage points in excess of the then current discount rate of the Federal
Reserve Bank, Boston, which interest shall or shall not constitute a liability of
the insurer as to its funds other than such excess of surplus as stipulated in the
agreement. No commission or promotion expense may be paid in connection
with any such loan, except that if sale is made of the loan securities through
established securities brokers or by public offering, the insurer may pay the
reasonable costs thereof approved by the superintendent.

2. Money so borrowed, together with the interest thereon if so stipulated in
the agreement, shall not form a part of the insurer’s legal liabilities except as to
its surplus in excess of the amount thereof stipulated in the agreement, or be the
basis of any set-off or counterclaim; but until repaid, financial statements filed
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or published by the insurer shall show as a footnote thereto the amount thereof
then unpaid together with any interest thereon accrued but unpaid.

3. Any such loan shall be subject to the superintendent’s approval. The
insurer shall, in advance of the loan, file with the superintendent a statement of
the purpose of the loan and a copy of the proposed loan agreement. The loan
and agreement shall be deemed approved unless within 15 days after date of
such filing the insurer is notified of the superintendent’s disapproval and the
reasons therefor. The superintendent shall disapprove any proposed loan or
agreement if he finds the loan is unnecessary or excessive for the purpose
intended, or that the terms of the loan agreement are not fair and equitable to
the parties and to other similar lenders, if any, to the insurer, or that the
information so filed by the insurer is inadequate.

4. Any such loan to an insurer or substantial portion thereof may be repaid
by the insurer when no longer reasonably necessary for the purpose originally
intended. No repayment of such a loan, whether heretofore or hereafter
outstanding shall be made, other than as provided in the loan agreement, unless
approved in advance by the superintendent.

5. This section shall not apply to other kinds of loans obtained by the insurer
in ordinary course of business, or to loans secured by pledge or mortgage of
assets.

6. Loans authorized under this section may be made by domestic insurers as
well as by other persons; but such a loan shall not constitute an asset in any
determination of the financial condition of the lending insurer.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1969, c. 177, § 58, eff. Jan. 2, 1970; 1973, c. 585, § 12;
1983, c. 709, § 4.

Historical and Statutory Notes

Codification

Throughout this title, “commissioner” has
been changed to “superintendent” and “depart-
ment” has been changed to “bureau” pursuant
to Laws 1973, c. 585, § 12, set out as a note
under § 5 of this title.

Amendments

1969 Amendment. Laws 1969, c. 177, § 58, in
subsec. 4, substituted “an” for “a mutual” fol-
lowing “Any such loan to”.

1983 Amendment. Laws 1983, c. 709, § 4,
repealed and replaced subsec. 1, which formerly
read:

“1. A domestic stock or mutual insurer may
borrow money to defray the expenses of its
organization, provide it with surplus funds or for

any purpose of its business, upon a written
agreement that such money is required to be
repaid only out of the insurer's surplus in excess
of that stipulated in such agreement. The
agreement may provide for interest not exceed-
ing per annum a rate 2 percentage points in
excess of the then current discount rate of the
Federal Reserve Bank, Boston, which interest
shall or shall not constitute a liability of the
insurer as to its funds other than such excess of
surplus, as stipulated in the agreement. No
commission or promotion expense shall be paid
in connection with any such loan, except that if
sale is made of the loan securities through estab-
lished securities brokers or by public offering
the insurer may pay the reasonable costs thernof
approved by the superintendent.”

Library References

American Digest System
Insurance =35, 57(1).
Encyclopedias
C.J.S. Insurance §§ 98, 110, 115 et seq.
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§ 3416. Dividends to stockholders

1. A domestic stock insurer shall not pay any cash dividend to stockholders
except out of that part of its available and accumulated surplus funds which is
derived from realized net operating profits on its business and net realized
capital gains.

2. A cash dividend otherwise lawful may be payable out of the insurer’s

earned surplus even though its total surplus is then less than the aggregate of
its past contributed or paid-in surplus.

3. A stock dividend may be paid out of any available surplus funds, other
than “surplus” resulting from borrowed capital funds such as provided for under
section 3415,

1969, c. 132, § 1, eff. Jan. 1, 1970.

Historical and Statutory Notes

Laws 1969, c. 132, § 11.
Former §§ 516, 601 to 603 of title 24.

Derivation:
R.5.1954, c. 60, §§ 44, 76, 77, 78.

Library References

American Digest System

Insurance ¢=33.
Encyclopedias

C.J.S. Insurance §§ 96, 103.
WESTLAW Research

Insurance cases: 217k{add key number]

§ 3417. Participating policies

1. If provided for in its certificate of organization or charter, a stock insurer
or mutual insurer may issue any or all of its policies or contracts with or without
participation in profits, savings, unabsorbed portions of premiums or surplus;
may classify policies issued and perils insured on a participating and nonpartic-
ipating basis, and may determine the right to participate and the extent of
participation of any class or classes of policies. Any such classification or
determination shall be reasonable, and shall not unfairly discriminate as between
policies so classified.

2. A lif'e insurer may issue both participating and nonparticipating policies or
contracts if the right or absence of right to participate is reasonably related to
the premium charged.

3. After the first policy year, no dividend, otherwise earned under a life or
health insurance policy or annuity contract, shall be made contingent upon the
payment of renewal premium on any such policy or contract; except that a
participating life or health insurance policy providing for participation at the end
of the first or second policy year may provide that the dividend or dividends will

be paid subject to payment of premium for the next ensuing year.
1969, c. 132, § 1, eff. Jan. 1, 1970.
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Library References

American Digest System
Insurance ¢&=185.
Encyclopedias
CJ.S. Insurance § 343.
WESTLAW Research
Insurance cases: 217k[add key number]

§ 3418. Dividends to policyholders

1. The directors of a domestic mutual insurer may from time to tirpe
apportion and pay or credit to its members dividends only out gf that part of its
accumulated surplus funds which represents net realized savings, net r.eahzed
earnings and net realized capital gains, all in excess of the surplus required by
law to be maintained by the insurer.

2. A dividend otherwise proper may be payable out of such savings, earnings
and gains even though the insurer’s total surplus is then less than the aggregate
of contributed surplus remaining unpaid by the insurer.

3. A domestic stock insurer may pay dividends to holders of its participating
policies out of any available surplus funds.

4. No dividend shall be paid which is inequitable, or which unfairly disc.ri-mi-
nates as between classifications of policies or policies within the same classifica-
tions.

1969, c. 132, § 1, eff. Jan. 1, 1970.

Library References

American Digest System

Insurance €=33, 59.
Encyclopedias

C.J.S. Insurance §§ 96, 103, 114.
WESTLAW Research

Insurance cases: 217Tk[add key number]

§ 3419. Pension and other plans for employees and others

1. Pursuant to the terms of a pension plan or plans or any modification
thereof, heretofore or hereafter adopted by the insurer’s board of directors and
approved by the superintendent, any domestic stock or n'lutual il}surer may pay
the whole or any part of the cost of retirement or disability pensions for such of
its officers, employees or full-time insurance agents as are specified in §uc}} plan
or plans or modifications thereof. If so specified in the p]ap or plans, in llgu of
such pensions actuarially equivalent benefits may be p?}lfi to such officers,
employees or full-time agents or to their designated beneficiaries.

2. The superintendent shall approve any such plan unless he finds the.same
not to be within the reasonable financial resources of the insurer or not 'falr and
equitable as between the respective classifications of participants therein.

3. Nothing contained in this section or in section 3420 s}}all be deemed to
prohibit profit-sharing, stock option or similar plans for an insurer’s officers,
employees or agents.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.
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Historical and Statutory Notes
Codification ment” has been changed to “bureau” pursuant

Throughout this title, “commissioner” has to Laws 1973, ¢ 585, § 12, set out as a note
been changed to “superintendent” and “‘depart- under § 5 of this title.

Library References

American Digest System

Insurance ¢=36, 57(1).
Encyclopedias

C.J.S. Insurance §§ 99 et seq., 110, 115 et seq.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3420. Insurance benefits for employees and others

Pursuant to vote of its board of directors heretofore or hereafter made, any
domestic stock or mutual insurer may provide for its officers, employees or
full-time insurance agents a plan or plans of insurance, to be issued under group
or individual policies. The insurer may pay the cost, in whole or in part, of such
insurance; or, if duly authorized by its charter and bylaws, may itself provide
such benefits directly as the insurer thereof, without requirement of placement
through a licensed insurance agent, and in such case may adjust the premium
rate for the insurance to reflect such savings in expense as the insurer may
deem applicable.

1969, c. 132, § 1, eff. Jan. 1, 1970.

Library References

American Digest System

Insurance €=36, 57(1).
Encyclopedias

C.J.S. Insurance §§ 99 et seq., 110, 115 et seq.
WESTLAW Research

Insurance cases: 217k[add key number] -

§ 3421. Solicitation, insuring in other states

1. No domestic insurer shall knowingly solicit insurance business in any
reciprocating state in which not then licensed as an authorized insurer. This
subsection shall not prohibit advertising through publications and radio, tele-
vision and other media originating outside such reciprocating state, if the insurer
is licensed in the state in which the advertising originates and the advertising is
not specifically directed to residents of such reciprocating state. This subsection
shall not apply as to surplus lines insurance, or reinsurance, or prohibit insur-
ance covering persons or risks located in a reciprocating state, under contracts
solicited and issued in states in which the insurer is then licensed, or insurance
otherwise effectuated in accordance with the laws of the reciprocating state. A
“reciprocating” state, as used herein, is one under the laws of which a similar
prohibition is imposed upon and enforced against insurers domiciled in that state.

2. A domestic insurer duly authorized to transact insurance in another
jurisdiction may frame and issue policies for delivery in such jurisdiction pursu-
ant to applications for insurance solicited and obtained therein, in accordance
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with the laws thereof, subject only to such restrictions, if any, as may be
contained in the insurer’s certificate of organization or bylaws; and subject, in
the case of health insurers, to the provisions of section 2733 (policies issued for
delivery in another state).

1969, c. 132, § 1, eff. Jan. 1, 1970; 1969, c. 177, § 59, eff. Jan. 2, 1970.

24-A § 3421

Historical and Statutory Notes
Amendments 2733”7 for “the provisions of section 2732” fol-

1969 Amendment. Laws 1969, c. 177, § 59, in  lowing “the case of health insurers, to”.
subsec. 2, substituted the reference to “section
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WESTLAW Research
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§ 3422. Purchase of own shares by stock insurer

A domestic stock insurer shall have the right to purchase or acquire shares of
its own stock only as follows:

1. For elimination of fractional shares.

2. Incidental to the enforcement of rights of the insurer with respect to
lawful transactions previously entered into in good faith for purposes other than
the acquisition of such shares.

3. For the purposes of a general savings and investment plan for employees
or agents of the insurer.

4. For mutualization of the insurer, as provided in section 3472.

5. For retirement or otherwise of the shares under a plan submitted to and
approved in writing by the superintendent. The superintendent shall not ap-
prove a plan unless found by him to be reasonable, fair and equitable as to
remaining stockholders of the insurer, and not materially adverse to the protec-
tion of the insurer’s policyholders.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes

Codification ment” has been changed to “bureau” pursuant
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§ 3423. Impairment of capital funds

1. If a domestic stock insurer’s paid-in capital stock, as represented by the
aggregate par value of its outstanding capital stock, becomes impaired, or the
assets of a domestic mutual insurer are less than its liabilities and the minimum
amount of basic surplus required to be maintained by it under this Title for
authority to transact the kinds of insurance being transacted, the superintendent
shall at once determine the amount of deficiency and serve notice upon the
insurer to cure the deficiency and file proof thereof with him within the period
specified in the notice, which period shall be not less than 30 nor more than 90
days from the date of the notice. Such notice may be so served by delivery to
the insurer, or by mailing to the insurer addressed to its registered office in this
State.

2. The deficiency may be made good in cash or in assets eligible under
chapter 13 (investments) for the investment of the insurer’s funds or by
amendment of the insurer’s certificate of authority to cover only such kind or
kinds of insurance thereafter for which the insurer has sufficient paid-in capital
stock, if a stock insurer, or surplus, if a mutual insurer, under this Title; or, if a
stock insurer, by reduction of the number of shares of the insurer’s authorized
capital stock or the par value thereof through amendment of its certificate of
organization, to an amount of authorized and unimpaired paid-in capital stock not
below the minimum required for the kinds of insurance thereafter to be transact-
ed.

3. If the deficiency is not made good and proof thereof filed with the
superintendent within the period required by the notice as specified in subsection
1, the insurer shall be deemed insolvent and the superintendent shall institute
delinquency proceedings against it under chapter 57.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.
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Derivation:

R.S.1954, c. 60, § 69.
Laws 1967, c. 92, § 5.
Laws 1969, c. 132, § 11.
Former § 594 of title 24.

Codification

Throughout this title, “commissioner” has
been changed to ‘“superintendent” and “depart-
ment” has been changed to “bureau” pursuant
to Laws 1973, c. 585, § 12, set out as a note
under § 5 of this title.
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§ 3424. Restrictions during impairment;  penalty

1. During the existence of impairment of the capital stock or surplus of an
insurer, as referred to in section 3423, the superintendent shall require such
restriction of, or arrangements as to, operations of the insurer while the
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impairment exists as he deems advisable for protection of policyholders, the
insurer or the public.

24-A §3424

2. Any officer, director, representative or employee of the insurer who
knowingly violates or fails to comply with any such restriction or requirement
shall upon conviction thereof be subject to fine of not less than $500 or more
.than.$5,000, or imprisonment for less than one year or to both such fine and
imprisonment.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes

Codification ment” has been changed to “bureau” pursuant
‘Throughout this title, “commissioner” has to Laws 1973, c. 585, § 12, set out as a note
been changed to “superintendent” and “depart- under § 5 of this title.
Cor
Library References'
American Digest System
Insurance ¢=27.
Encyclopedias
C.J.S. Insurance § 86.
WESTLAW Research
Insurance cases: 217k[add key number]

SUBCHAPTER IV
CONVERSION, AMALGAMATION, DISSOLUTION

Section

3471. Scope of subchapter.

3472. Mutualization of stock insurer.

3473. Conversion of stock insurer to ordinary business corporation.

3474. Merger, consolidation of stock insurers.

3475. Exchange of securities between insurers.

3476. Acquisition of controlling stock.

3477. Conversion of mutual to stock insurer.

3478. Merger, consolidation of mutual insurers authorized.

3479. —plan, agreement of merger, consolidation; approval by corporations.

3480. —approval by superintendent.

3481. —review by Attorney General: filing with Secretary of State.

3482. —effective date of merger, consolidation; effect as to assets, liabilities, rights and
powers.

3483. Bulk reinsurance.

3484. Voluntary dissolution.

3485. Mutual member’s share of assets on liquidation.

3486. Plans for acquisition of minority interests in domestic stock insurance companies
and appraisal of stock of dissenting shareholders.
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§ 3471. Scope of subchapter

This subchapter applies as to domestic stock and mutual insurers whether
heretofore or hereafter formed, including insurers chartered under special
legislative Acts, notwithstanding any inconsistent provisions in the charters of
the insurers.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1985, c. 399, § 2, eff. June 21, 1985.

Historical and Statutory Notes

Amendments

1985 Amendment. Laws 1985, c. 399, § 2,
repealed and replaced this section, which, in ef-
fect, substituted provision making insurers char-
tered under special legislative Acts subject to
this subchapter, notwithstanding any inconsist-
ent charter provisions for former provision that
made such insurers subject to this subchapter
only where feasible and not in conflict with
specific provisions of the special act.

Transition

Laws 1985, c¢. 399, § 9, provided: “Notwith-
standing the terms of the Maine Revised Stat-

utes, Title 1, section 302; Title 24-A, sections 10,
3471 and 3477, as amended by this Act, shall
apply to any filing by a mutual insurer seeking
the approval of the Superintendent of Insurance
of its plan and procedure of demutualization,
including any such filing which has been previ-
ously filed with and is currently pending hearing
or decision by the Superintendent of Insurance
upon the effective date of this Act.”

§ 3472. Mutualization of stock insurer

1. A stock insurer other than a title insurer may become a mutual insurer, or
a combination stock and mutual insurer, under such plan and procedure as may
be approved by the superintendent after a hearing thereon.

2. The superintendent shall not approve any such plan, procedure or mutuali-

zation unless:

A. It is equitable to stockholders and policyholders;

B. It is subject to approval by the holders of not less than 2/3 of the
insurer’s outstanding capital stock having voting rights, and by not less than
2/8 of the insurer’s policyholders who vote on such plan in person, by proxy
or by mail pursuant to such notice and procedure as may be approved by the

superintendent;

v
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C. If a life insurer, the right to vote thereon is limited to holders of policies
other than term or group policies, and whose policies have been in force for
more than one year;

D. Mutualization will result in retirement of shares of the insurer’s capital
stock at a price not in excess of the fair market value thereof as determined
by competent disinterested appraisers;

E. The plan provides for the purchase of the shares of any nonconsenting
stockholder in the same manner and subject to the same applicable condi-
tions as provided by the general corporation law of the State as to rights of
nonconsenting stockholders, with respect to consolidation or merger of
private corporations;

F. The plan provides for definite conditions to be fulfilled by a designated
early date upon which such mutualization will be deemed effective; and

G. The mutualization leaves the insurer with surplus funds reasonably
adequate for the security of its policyholders and to enable it to continue
successfully in business in the states in which it is then authorized to
transact insurance, and for the kinds of insurance included in its certificates
of authority in such states.

3. Any such combination stock and mutual insurer referred to in subsection 1
above must have and maintain separate paid-in capital stock and basic surplus in
respective amounts as would be required under this Title of separate domestic
stock and mutual insurers transacting the same kind or kinds of insurance.

4. No director, officer, agent or employee of the insurer, or any other person,
shall receive any fee, commission or other valuable consideration whatsoever,
other than their customary salaries or other regular compensation, for in any
manner aiding, promoting or assisting in the mutualization, except as set forth in
the plan of mutualization as approved by the superintendent.

5. This section shall not apply to mutualization under order of court pursuant
to rehabilitation or reorganization of an insurer under chapter 57.
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes

ment” has been changed to “bureau” pursuant
to Laws 1973, c. 585, § 12, set out as a note
under § 5 of this title.

Codification

Throughout this title, ‘“commissioner” has
been changed to “superintendent” and ‘“‘depart-
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WESTLAW Research
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§ 3473. Conversion of stock insurer to ordinary business corporation

1. A domestic stock insurer may convert to a Maine ordinary business

corporation through the following procedures:
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A. The insurer must give the superi i
: perintendent writte i its i
convert to an ordinary business corporation; " nofice of it intent to

B. The Insurer must bulk reinsure all of its insurance, if any, in force, with
another agthorlzed insurer under a bulk reinsurance ag'reemer;t a rov’eg”b
thfa superintendent as provided in section 3483. The agreemelr)llt) of buli
reinsurance may be made contingent upon approval of stockhold
provided in paragraph D; oo as
C. The insurer must set aside funds in a speci i

and subject to such administration as may be ?ot?nac} li-bers:hr:z;;e;};ct};naér:r?tll Iblot
pe reasonable an.d adequate for the purpose, for payment of all obligations
}f any, of the insurer incurred by it and remaining unpaid ung;ler its’
nsurance contracts prior to the effective date of such bulk reinsurance, or

such payment;

D. The proposed conversion must be approved by affirmative vote of not
lesg thap 2/3 of each class of outstanding securities of the insurer havi )
voting r.1ghts, at a special meeting of holders of such securities called for t?mi
t;:)‘urpots‘e, and at suqh meeting and by a like vote the certificate of organiza-
t:::] S0a czhznci;};oratlon rgusp be amended to remove therefrom the power to
urance business as an insurer i
powers and purposes authorized by the gener%.lt(ZoE;gg%ieonfol;;: c:f IEEW
State as may be consistent with the purposes for which the corporation 1lsS

E. Secprity holders of the corporation who dissent from such proposed
conversion shall have the same applicable rights as exist under such general

corporation laws with respect to disse
corporation. ams D issent from a proposed merger of the

otherwise as required by laws appli i i
‘ pplicable to ordinary bus i
the conversion shall thereupon become effective. Y 165 corporations,

2. An insurer which has once converted to an ordinary business co orati
sha!l not have power thereafter to convert to an insurer; and n I.pd' oy
business corporation shall have power to convert to an insur,er > ordnany
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, <. 585, § 12.
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§ 3474. Merger, consolidation of stock insurers

1. A domestic stock insurer may merge or consolidate with one or more
domestic or foreign stock insurers, by complying with the applicable provisions
of the statutes of this State governing the merger or consolidation of stock
corporations formed for profit, but subject to subsections 2 and 3. A domestic
stock insurer shall not merge or consolidate with any corporation not formed for
the purpose of transacting insurance as an insurer.

2. No such merger or consolidation shall be effectuated unless in advance
thereof the plan and agreement therefor have been filed with the superintendent
and approved in writing by him after a hearing thereon after notice to the
stockholders of each insurer involved. The superintendent shall give such
approval within a reasonable time after such filing unless he finds that the plan
or agreement:

A, Is contrary to law; or

B. Is unfair or inequitable to the stockholders of any insurer involved; or
C. Would substantially reduce the security of and service to be rendered to
policyholders of the domestic insurer in this State or elsewhere; or

D. Would materially tend to lessen competition in the insurance business in
this State or elsewhere as to the kinds of insurance involved, or would
materially tend to create a monopoly as to such business; or

E. Is subject to other material and reasonable objections.

3. No director, officer, agent or employee of any insurer party to the merger
or consolidation shall receive any fee, commission, compensation or other valu-
able consideration whatsoever for in any manner aiding, promoting or assisting
therein except as set forth in the plan or agreement.

4. If the superintendent does not approve the plan or agreement, he shall so
notify the insurer in writing specifying his reasons therefor.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.
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ment” has been changed to “bureau” pursuant
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§ 3475. Exchange of Securities between insurers

1. Upon application of an ic i
y domestic insurer, the superintendent i i
. s auth
to approve the fairness of the terms and conditions of the issuancz b;rlt}elg

terms and conditions at which all
> and persons to whom it is proposed i
securities in such exchange shall have the right to appe;)r g.nd betohf:;zie

2. NOtlce Of Suc]l heallllg and Conduct thel eof Shall be as pIOVlded m Cha tel
3 (the Insurance Supellntendent . p

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.
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is e, ssioner” h
been”changed to “superintendent” and “depa:ts- R8.1954, . 60, § 4.
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§ 3476. Acquisition of controlling stock

1. Any person proposing to acqui i
. ) quire the controlling capital stock
t?}?glit:sl usliireost}c]):razlhy dotr}r:estlchstock insurer and thereby to change thoer c%ﬁ:z}nz
Insurer, an through merger or consolidat; ffiliati i
for in this chapter, shall first a intendent in s g Provided
, pply to the superintendent in writing f
z(fi dsrlécs};e[;rc;;;oa?d change of control. The application shall state tigle (;:‘a?r{)g)sr(:;ﬂ
€ proposed new owners of the controlling stock or shares and

contain such additiona] inf i -
quire. intormation as the superintendent may reasonably re-

2. The superint
finds. perintendent shall not approve the proposed change of contro] if he

A. That the proposed new own :
2 r W _owners are not qualified by charact i-
te}r:cg and financial resp0n51b_1hty to control and operate t}}l,e insurere rbrei:(:l?:
e insurer to be operated, in a lawful and proper manner; or )
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B. That as a result of the proposed change of control fche insurer may n.ot
be qualified for a certificate of authority under section 407 (ownership,
management); or

C. That the interests of the insurer or other stockholders of the insurer or
policyholder would be impaired through the proposed change of control; or

D. That the proposed change of control would tend materially to _lessgn
competition, or to create any monopoly, in a business of insurance in this
State or elsewhere.

3. If the superintendent does not by affirmative action approve or disapprqve
the proposed change of control within 30 days after the date such apphga’aon
was so filed with the superintendent, the proposed change may be made Wlthout
such approval. Except that if the superintendent gives notice to the parties of a
hearing to be held by the superintendent with respect to the proposed change of
control, and the hearing is held within such 30 days or on a date mutually
acceptable to the superintendent and the parties, the supe:rintendent shall have
30 days after the conclusion of the hearing within which to so approve or
disapprove the proposed change; and if not so approved or disapproved, the
change may thereafter be made without the superintendent’s approval.

4. If the superintendent disapproves the proposed char'lge he shall give
written notice thereof to the parties, setting forth in detail the reasons for
disapproval.

5. The superintendent shall file a complaint with the Administrz_itive Court
seeking to suspend or revoke the certificate of authority he{d by any insurer, the
control of which has been changed in violation of this section.

1969, ¢. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12; 1977, ¢. 694, § 428, eff. July 1, 1978;
1989, c. 269, § 15.
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§ 3477. Conversion of mutual to stock insurer

1. A mutual insurer may amend its charter pursuant to this section to
become a stock insurer, or a combination stock and mutual insurer, under such
reasonable plan and procedure as may be approved by the superintendent after a
hearing thereon of which notice was given to the insurer, its directors or
trustees, its officers, employees and its policyholders, all of whom shall have the
right to appear and be heard at the hearing.

2. The superintendent shall not approve any such plan or procedure unless:
A. Its terms and conditions are fair and equitable;

B. It is subject to approval by vote of not less than 2/3 of the insurer’s
policyholders voting thereon in person, by proxy, or by mail at a meeting of
policyholders called for the purpose pursuant to such reasonable notice and
procedure as may be approved by the superintendent and each such policy-
holder shall be entitled to one vote, provided that only persons who were
policyholders both at least one year prior to the submission of the insurer’s
plan to the superintendent and on a subsequent date, found reasonable by
the superintendent, prior to the vote shall be entitled to vote; provided that
as to life insurers chartered by special Act prior to January 1, 1970, the
persons entitled to vote shall be further limited to owners of life insurance
policies and contracts, and those persons shall be entitled to one vote and to
an additional vote for each $1,000 of insurance above 1,000, except that in
the case of any policy or contract of group life insurance or any group
annuity contract providing life insurance, the employer or other person,
firm, corporation or association, to whom or in whose name the master
policy or contract shall have been issued or held, shall be deemed to be the
owner within the meaning of this paragraph and shall be entitled to one vote
for each such policy or contract of group life insurance or each such group
annuity contract irrespective of the number of lives insured under that
policy or contract;

C. The equity of each member in the insurer is determinable under a fair
and reasonable formula approved by the superintendent, which such equity
shall be based upon the insurer’s entire surplus as shown by the insurer’s
financial statement filed with the superintendent, including all voluntary
reserves but excluding contingently repayable funds and outstanding guar-
anty capital shares at the redemption value thereof, and without taking into
account the value of nonadmitted assets or of insurance business in force;

D. The plan gives to each member of the insurer as specified in paragraph
E, a preemptive right to acquire his proportionate part of all of the proposed
capital stock of the insurer, or all of the stock of a proposed parent
corporation of the insurer, within a designated reasonable period, as such
part is determinable under the plan of conversion, and to apply upon the
purchase thereof the amount of his equity in the insurer as determined
under paragraph C, except that the plan may provide, subject to the
approval of the superintendent, that such preemptive right will not apply to
members who reside in jurisdictions in which the issuance of stock is
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impossible, would involve unreasonable delay or would require the ir}surer to
bear unreasonable costs, provided that any such member shall receive 100%
of his equity share in the insurer in the form of a cash payment;

E. The members entitled to participate in the purchase of stocl'( or distribu-
tion of assets shall include not less than all policyholders of the insurer as of
the date the plan was submitted to the superintende'nt.and each existing
person who had been a policyholder of the insurer within 3 years prior to
such date;

F. Shares are to be offered to members at a price not greater than to be
thereafter offered under the plan to others; ‘
G. The plan provides for payment to each membfer of his entire equity
share in the insurer, with that payment to be made in cash or to be apphed
for or upon the purchase of stock to which the member is px_'eemptlyely
entitled, or both, provided that with respect to each member who is not given
the option of receiving his entire equity share in cash, the plan sha!l pr0v1d'e
that that member shall have the option to receive a reasonable porthn of }.ns
equity share, as provided in the plan, but no't in excess of 50% of hlS. entire
equity, in the form of a cash payment, which payrr}ent together with the
amount applied to the purchase of stock shall c0n§t1tute fu}l payment and
discharge of the member’s equity or property interest in thgt mutual
insurer; provided further that the superintendent may permit an insurer to
forego the option of making a cash payment to members 1f he determl{les
that it would be reasonable not to provide for the cash election, after takmg
into account all the facts and circumstances, including whet}}er thgre is
expected to be an active market for the stock to be received in the
conversion; .

H. The plan, when completed, would provide for t.hfa converjce@ insurer
paid-in capital stock in an amount not less than the minimum pald—}n cgpltal
stock required of a new domestic stock insurer upon initial authorization 150
transact like kinds of insurance, together with expendable surplus funds in
amount not less than 1/2 of such required capital stock; and

I. The superintendent finds that the insurer’s . management ha§ not,
through reduction in volume of new busines_s .wrltten, or cancellation or
through any other means sought to reduce, limit, or af"ffact thg number or
identity of the insurer’s members to be entitled to participate in sgch plan,
or to secure for the individuals comprising management any unfair advan-
tage through such plan.

3. Any such combination stock and mutual insurer referred to iq subsectlon‘l
must have and maintain separate paid-in capital.sto‘ck and basic surplus in
respective amounts as would be required under thlS.Tltle of separate domestic
stock and mutual insurers transacting the same kind or kinds of insurance.

4. Subsection 2 shall not be deemed to prohibit the inclusion_ in the yconversxon
plan of provisions under which the individuals comprising the insurer’s manage-
ment and employee group shall be entitled to purchase for cash at the same price
as offered to the insurer’s members, shares of stock not taken by members on
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the preemptive offering to members, in accordance with such reasonable classifi-

cation of such individuals as may be included in the plan and approved by the
superintendent.

5. No director, officer, agent or employee of the insurer, or any other person,
shall receive any fee, commission or other valuable consideration whatsoever,
other than their usual regular salaries and compensation, for in any manner
aiding, promoting or assisting in such conversion except as set forth in the plan
approved by the superintendent. This provision shall not be deemed to prohibit
the payment of reasonable fees and compensation to attorneys at law, account-
ants and actuaries for services performed in the independent practice of their
professions, even though also directors of the insurer.

6. Costs. For the purpose of determining whether a conversion plan meets
the requirements of this section and any other relevant provisions of this Title,
the superintendent may employ staff personnel and outside consultants. All
reasonable costs related to the review of a plan of conversion, including those

costs attributable to the use of staff personnel, shall be borne by the insurer or
insurers making the filing.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12; 1985, c. 399, §§ 3 to 8, eff. June 21,
1985.
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Codification able delay or would require the insurer to bear

Throughout this title, “commissioner” has Unreasonable costs, provided that any such mem-
been changed to “superintendent” and “depart-  ber shall receive 100% of his equity share in the
ment” has been changed to “bureau” pursuant insurer in the form of a cash payment”.

to Laws 1973, c. 585, § 12, set out as a note Laws 1985, c. 399, § 6, in subsec. 2, par. E,
under § 5 of this title. deleted “current” preceding “policyholders”, in-
serted “as of the date the plan was submitted to
the superintendent”, substituted “such” for
1985 Amendment. Laws 1985, c. 399, § 3,in  “the”, and deleted “such plan was submitted to
subsec. 1, inserted “amend its charter pursuant - the superintendent” at end.

to this section to” and substituted “policyhold-
ers” for “members”.

Laws 1985, c. 399, § 4, repealed and replaced
subsec. 2, par. B, which formerly read:

“B. It is subject to approval by vote of not
less than % of the insurer's current members
entitled to vote and voting thereon in person, by
proxy, or by mail at a meeting of members
entitled to vote and called for the purpose pursu-
ant to such reasonable notice and procedure as
may be approved by the superintendent; if a life
insurer, right to vote shall be limited to members
who hold policies other than group policies or
term policies for terms of less than 20 years, and
whose policies have been in forece for not less
than one year;”

Laws 1985, c. 399, § 5, in subsec. 2, par. D, .
added “, except that the plan may provide, sub- Laws 1985, c. 399, § 9, provided:
ject to the approval of the superintendent, that - “Notwithstanding the terms of the Maine Re-
such preemptive right will not apply to members  vised Statutes, Title 1, section 302 Title 24-A,
who reside in jurisdictions in which the issuance seetions 10, 3471 and 3477, as amended by this
of stock is impossible, would involve unreason- Act, shall apply to any filing by a mutual insurer
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Amendments

Laws 1985, c. 899, § 7, repealed and replaced
subsec. 2, par. G, which formerly read:

“G. The plan provides for payment to each
member, not electing to apply his equity in the
insurer for or upon the purchase price of stock
to which preemptively entitled, of cash in an
amount found to be reasonable by the superin-
tendent but not in excess of 50% of the amount
of his equity not so used for the purchase of
stock, and which cash payment together with
stock so purchased, if any, shall constitute full
payment and discharge of the member's equity
or property interest in such mutual insurer;”

Laws 1985, c. 399, § 8, added subsec. 6.
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seeking the approval of the Superintendent of previously filed with and is currently pending
Insurance of its plan and procedure of demutual- hearing or decision by the Superintendent of
ization, including any such filing which has been  Insurance upon the effective date of this Act.”

Library References

American Digest System
Insurance ¢=53.
Encyclopedias
CJ.S. Insurance § 106.
WESTLAW Research
Insurance cases: 217k[add key number]

§ 3478. Merger, consolidation of mutual insurers authorized

1. Any one or more mutual insurers existing under any of the laws of this
State, may absorb by merger or consolidation, or be merged into or consolidate
with, any one or more domestic or foreign mutual insurers either authorized to
transact insurance in this State or qualified for such authority. The procedure
for effectuation of such merger or consolidation shall be as set forth in sections
3479 to 3482.

2. Nothing in this section shall authorize the merger or consolidation of a
mutual insurer with a stock insurer.
1969, c. 132, § 1, eff. Jan. 1, 1970.

Historical and Statutory Notes

Derivation: Laws 1955, c. 219.
Laws 1969, c. 132, § 11.
R.5.1954, c. 60, § 32. Former § 504 of title 24.

Cross References

Holding company systems, merger or consolidation under this subéhapter, see § 222 of this title.
Restrictions on mergers of insurance companies, see § 901 of title 13-A.

Library References

American Digest System

Insurance &72.3.
Encyclopedias

C.J.S. Insurance § 115 et seq.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3479. Same—plan, agreement of merger, consolidation; approval by cor-
porations

1. The plan and agreement for a merger or consolidation referred to in
section 3478 shall be in writing signed by the duly authorized officers and under
the corporate seals of the respective insurers; and shall be acknowledged to be
the act, deed and agreement of the insurer by one of the executing officers of
the respective insurers before an officer authorized by law to take acknowledg-
ments of deeds. The plan and agreement shall be approved and authorized by
vote of the majority of the directors of the respective insurers, and approved by
vote of at least 2/3 of such policyholders of the respective insurers who are
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entitled to vote and do vote thereon in person or by proxy at a special meeting of
such members call ! for the purpose.

2. Notice of such special meeting of members shall be given by publishing
the same once weekly for 3 consecutive weeks in a newspaper circulated in each
county of this State, the last such publication to be at least 7 days prior to such
meeting. Notice to its members by a foreign insurer shall be in accordance with
the laws of its domiciliary jurisdiction.

3. All of the members of the insurer shall be bound by the vote of policyhold-
ers as above provided for, and shall not have thereafter any right as to dissent or
appraisal.

1969, c. 132, § 1, eff. Jan. 1, 1970.

1 S0 in original. Probably should be “called”.

Historical and Statutory Notes

Derivation: Laws 1955, c. 219.
Laws 1969, c. 132, § 11.
R.8.1954, c. 60, § 32. Former § 504 of title 24.

Cross References
Restrictions on mergers of insurance companies, see § 901 of title 13-A.

Library References

American Digest System

Insurance ¢=72.3.
Encyclopedias

C.J.S. Insurance § 115 et seq.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3480. Same—approval by superintendent

1. The plan and agreement referred to in section 8479 shall not be effectuat-
ed until filed with and approved by the superintendent in writing. The insurers
shall furnish the superintendent such additional information in relation to the
proposed merger or consolidation as the superintendent may reasonably require.

2. The superintendent shall approve the plan and agreement unless he finds
that it:

A. Is contrary to law; or
B. Is inequitable to the policyholders of any domestic insurer involved;. or

C. Would substantially reduce the security of and service to be rendered to
policyholders of the domestic insurer; or

D. Would materially tend to lessen competition in the insurance business in
this State or elsewhere as to the kinds of insurance involved, or would
materially tend to create a monopoly as to such business; or

E. Is subject to other material and reasonable objections.
843
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3. If the superintendent does not approve the plan a.nd agreement he shall so
notify the insurers parties thereto in writing, specifying his reasons therefor.
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes
Derivation:

R.S.1954, c. 60, § 32.
Laws 1955, c. 219.

Laws 1969, c. 132, § 11.
Former § 504 of title 24.

Codification

Throughout this title, “commissioner” has
been changed to “superintendent” and “depart-
ment” has been changed to “bureau” pursuant
to Laws 1973, c. 585, § 12, set out as a note
under § 5 of this title.

Cross References |
Restrictions on mergers of insurance companies, see § 901 of;}.it]]e,al&-A.
Library References
American Digest System
Insurance €=4.2, 72.3.
Encyclopedias
C.J.S. Insurance §§ 57, 115 et seq.

WESTLAW Research
Insurance cases: 217k[add key number]

§ 3481. Same—review by Attorney General: filing with Secretary of State

1. Upon approval by the superintendent as provided in section 3480, the plan
and agreement of merger or consolidation shall be submitted to the Attorney
General and be examined by him. If the Attorney General finds the plgn and
agreement to be properly drawn and signed and otherwise in conformifcy w1t¥1.the
Constitution and laws of this State, he shall so certify thereon in writing.

2. Within 60 days from date of approval by the superintendent,.b'o'ch an
original and a copy of the plan and agreement showing thereon the certificate of
the Attorney General, shall be delivered to the office of the Secretg%'y of State.
The Secretary of State shall file such copy and enter the date of f1.11r}g on both
the copy and the original, shall record the copy and return the original to the
surviving merged or consolidated corporation.

3. From time of filing the copy of the plan and agreement in the office of the
Secretary of State, the agreement shall be deemed to be the agreement and act
of merger or consolidation of the insurers, and the original of such agreement or
a certified copy thereof shall be evidence of the existence of such merggsl or
consolidated corporation and of the performance of all acts and conditions
necessary for the effectuation of such merger or consolidation.

4. If a domestic insurer is merged into or consolidated with a f'oreign insurer,
the foreign insurer shall not transact insurance in this State until it has p‘rocu‘red
a certificate of authority from the superintendent therefor under this Title.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.
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Historical and Statutory Notes
Codification Derivation:

Throughout this title, “commissioner” has
been changed to “superintendent” and ‘“depart-
ment” has been changed to “bureau” pursuant
to Laws 1973, c. 585, § 12, set out as a note
under § 5 of this title.

R.S.1954, c. 60, § 32.
Laws 1955, c. 219.

Laws 1969, c. 132, § 11.
Former § 504 of title 24.

Library References

American Digest System

Insurance €¢=72.3.
Encyclopedias

C.J.S. Insurance § 115 et seq.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3482. Same—effective date of merger, consolidation; effect as to assets,
liabilities, rights and power

1. When the plan and agreement for merger or consolidation has been se
signed, acknowledged, approved, authorized, certified, filed and recorded as
provided in sections 3478 to 3481, then the separate existence of all of the
constituent corporations other than the surviving corporation into which the

other corporation or corporations parties have merged or consolidated shall
cease.

2. The surviving corporation shall be the merged or consolidated corporation
by the name provided for in the agreement; and shall thereby possess all the
rights, privileges, powers, franchises and immunities as well of a public as of a
private nature, and shall thereby be subject to all the liabilities, restrictions and
duties, of each of the merged or consolidated corporations, and have all and
singular the rights, privileges, powers, franchises and immunities of each of such
corporations, together with all property, real, personal and mixed, wheresoever
located, and all debts due to any of such constituent corporations on whatever
account; and all other things in action of each of such corporations, are by virtue
of such merger or consolidation automatically vested in such surviving corpora-
tion.

3. All such property, rights, privileges, powers, franchises and immunities
and all and every other such interest shall be thereafter as effectually the
property of the surviving corporation as they were of the respective constituent
corporations; and title to any real estate, whether by deed or otherwise, under
the laws of this State, vested in any of such constituent corporations shall not
revert or be in any way impaired by reason of such merger or consolidation. ‘All
rights of creditors and all liens upon the property of any of such constituent
corporations shall be preserved unimpaired, limited to the property affected by
such liens at the time of the merger or consolidation; and all debts, liabilities and
duties of the respective constituent corporations shall thenceforth attach to the
surviving corporation and may be enforced against it to the same extent as if
such debts, liabilities and duties had been incurred or contracted by it.

1969, c. 132, § 1, eff. Jan. 1, 1970.
13MR.S.A—28 845
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Historical and Statutory Notes

ivation: Laws 1955, c. 219.
Derivation Laws 1969, c. 132, § 11.
R.S.1954, c. 60, § 32. Former § 504 of title 24.

Library References

American Digest System

Insurance ¢=72.3.
American Digest System

C.J.S. Insurance § 115 et seq.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3483. Bulk reinsurance

1. A domestic insurer may reinsure, and thereby transfer its direct liability as
the insurer with respect to, all or substantially all of its business in force, or all
or substantially all of a major class thereof, with another insurer, stock. or
mutual, by an agreement of bulk reinsurance after compliance with this section.
No such agreement shall become effective unless filed with the superintendent,
or if disapproved by him.

2. The superintendent shall disapprove such agreement within a reasonable
time after filing if he finds:

A. That the plan and agreement are unfair and inequitable to any insurer
or to policyholders involved; or

B. That the reinsurance, if effectuated, would substantially reduce the
protection or service to the policyholders of any domestic insurer involved;
or

C. That the agreement does not embody adequate provisions by which the
reinsuring insurer becomes liable to the original insureds for any .loss or
damage occurring under the policies reinsured in accordance with the
original terms of such policies; or

D. That the assuming reinsurer is not authorized to transact such insur-
ance in this State, or is not qualified as for such authorization or will not
appoint the superintendent and his successors as its irrevocable attorney for
service of process, so long as any policy so reinsured or claim thereunder
remains in force or outstanding; or

E. That such reinsurance would materially tend to lessen competition in the
insurance business in this State or elsewhere as to the kinds of insurance
involved, or would materially tend to create a monopoly as to such business;
or
F. That the proposed bulk reinsurance is not free of other reasonable
objections.

3. If the superintendent disapproves the agreement, he shall forthwith notify

in writing each insurer involved, specifying his reasons therefor.

4. If for reinsurance of all or substantially all of the business in force of. an
insurer at a time when the insurer’s capital, if a stock insurer, or surplus, if a
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mutual insurer, is not impaired, the plan and agreement of such reinsurance
must be approved by a vote of not less than 2/3 of the insurer’s outstanding
stock having voting rights, if a stock insurer, or of members, if a mutual insurer,
voting thereon, at a meeting of stockholders or members called for the purpose
pursuant to such reasonable notice and procedure as is provided for in the
agreement. If a mutual life insurer, right to vote may be limited to members
otherwise entitled to vote and whose policies are other than term policies for

terms of less than 20 years, or group policies, and have been in effect for more
than one year.

5. No director, officer, agent or employee of any insurer party to such
reinsurance, or any other person, shall receive any special compensation for
arranging or with respect to, any such reinsurance except as is set forth in the
reinsurance agreement filed with the superintendent.

1969, c. 182, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes

Codification ment” has been changed to “bureau” pursuant
Throughout this title, “commissioner” has to Laws 1973, c. 585, § 12, set out as a note
been changed to “superintendent” and “depart- under § 5 of this title.

Cross References

Cession of bulk reinsurance by domestic insurer subject to this section, see § 731 of this title.
Holding company systems, see § 222 of this title.

Library References

American Digest System

Insurance €=676.
Encyclopedias

C.J.S. Insurance §§ 1221, 1222.
WESTLAW Research

Insurance cases: 217k[add key number]

§ 3484. Voluntary dissolution

1. A solvent domestic stock or mutual insurer, which then is not the subject
of a delinquency proceeding under chapter 57, may voluntarily dissolve under a
plan therefor in writing authorized by its board of directors, approved or adopted
by stockholders or members as hereinafter provided, and filed with and approved
by the superintendent. The plan shall provide for the disposition, by bulk
reinsurance or other lawful procedure, of all insurance in force in the insurer, for
full discharge of all obligations of the insurer, and designate or provide for
trustees to conduct and administer the settlement of the insurer’s affairs.

2. The superintendent shall approve the plan unless found by him to he

unlawful or unfair or inequitable or prejudicial to the interests of any stockhold-
er, policyholder or creditor.

3. If a mutual insurer, the plan must have been approved by vote of not less
than 2/3 of the policyholders voting thereon at a special meeting of such
policyholders called and held for the purpose pursuant to such reasonable notice
and information as the superintendent may have approved.
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4. If a stock insurer, the plan must have been adopted by vote of not less
than 2/3 of all outstanding voting securities of the insurer at a special meeting
of such security holders called and held for the purpose.

5. Following approval of the dissolution and plan therefor by members or
adopted thereof by stockholders as above provided, and approval by the superin-
tendent, the trustees designated or provided for in the plan shall proceed to
execute the plan. When all liabilities of the corporation have been discharged or
otherwise adequately provided for, and all assets of the corporation have been
liquidated and distributed in accordance with the plan, the trustees shall so
certify in quadruplicate under oath in writing. The trustees shall deliver the
original and the 3 copies of such certificate to the superintendent. The superin-
tendent shall make such examination of the affairs of the corporation, and of the
liquidation and distribution of its assets and discharge of or provision for its
liabilities as he deems advisable. If upon such examination he finds that the
facts set forth in the certificate of the trustees are true, he shall inscribe his
approval on the certificate, file the original thereof so inscribed in the office of
the Secretary of State, file a copy thereof in the bureau and return the remaining
2 copies to the trustees. The trustees shall file one of such copies for recording
in the registry of deeds of the county in this State in which the corporation’s
principal place of business is located, and retain the fourth copy for the
corporate files.

6. Upon filing the certificate of the trustees with the Secretary of State as
provided in subsection 5, the Secretary of State shall issue to the trustees his
certificate of dissolution, and the corporate existence of the corporation shall
thereupon forever terminate. The Secretary of State shall charge and collect a
fee of $25 for the filing of the trustee’s certificate, and shall deposit the same
with the Treasurer of State for credit to the General Fund.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Statutory Notes

Laws 1959, c. 152, § 1.
Laws 1961, c. 317, § 184.
Laws 1963, c¢. 414, § 60.
Laws 1969, c¢. 132, § 11.
Former § 63, 506 of title 24.

Codification

Throughout this title, “‘commissioner” has
been changed to ‘‘superintendent” and “depart-
ment” has been changed to “bureau” pursuant
to Laws 1973, c. 585, § 12, set out as a note
under § 5 of this title.

Derivation:

R.5.1954, c. 60, §§ 12-A, 34.

Library References

American Digest System

Insurance ¢=72.4.
Encyclopedias

CJ.S. Insurance § 124 et seq.
WESTLAW Research

Insurance cases: 217k[add key number]
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Notes of Decisions

1. Disposal of assets company vest in the State, as such a corporation

: . . has no stockhold i igi

When a dissolution of a mutual insurance com- cannot beoiegzrdix&s,a:r?ulct: Ofll‘ﬁ]:()a,:,ﬁo:p (})(r:,ﬁi
pany.h'as been decreed by the court, its assets  bunk Mut. Fire Ins. Co. (1887) 9 A. 732, 79 Me
remaining after paying all liabilities against the 315, ' ' '

§ 3485. Mutual member’s share of assets on liquidation

1. Upon any liquidation of a domestic mutual insurer, its assets remaining
after discharge of its indebtedness, policy obligations, repayment of contributed
or borrowed surplus, if any, retirement of guaranty fund capital shares and
payment of expenses of administration and of the dissolution and liquidation
procedure, shall be distributed to currently existing persons who had been
members of the insurer for at least a year and who were its members at any
time within 36 months next preceding the date such liquidation was authorized or
ordered, or date of last termination of the insurer’s certificate of authority,
whichever date is the earlier; except, that if the superintendent has reason to
believe that those in charge of the insurer’s management have caused or
encouraged the reduction of the number of members of the insurer, or changed
the identity thereof, in anticipation of liquidation and for the purpose of reducing
or controlling thereby the number or identity of persons who may be entitled to
sha_re in distribution of the insurer’s assets, he may enlarge the qualification
period in such manner as he deems to be reasonable.

2. The insurer shall make a reasonable classification of its policies so held by
such members, and a formula based upon such classification for determination of
the equitable distributive share of each such member. Such classification and
formula shall be subject to the approval of the superintendent, who shall approve
the same except for reasonable cause.

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12.

Historical and Stai:utory Notes

Codification ment” has been changed to “bureau” pursuant
Throughout this titlg, “commissioner” has to Laws 1973, c. 585, § 12, set out as a note
been changed to “superintendent” and “depart- under § 5 of this title.

Library References

American Digest System
Insurance &=172.5.
Encyclopedias
C.J.8. Insurance § 133.
WESTLAW Rescarch
Insurance cases: 217k[add key number]

§ 3486. Plans for acquisition of minority interests in domestic stock insur-
ance companies and appraisal of stock of dissenting sharehold-
ers

1. Any parent corporation directly or indirectly owning at least 95% of the
aggreg:clte issued and outstanding shares of all classes of voting stock of a
domestic stock insurance company or any such domestic stock insurance compa-
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ny whose voting stock is so owned may, plfrsuant to a plan fpr: acq_ulsltlcci)n o(i;
minority interests in such subsidiary, acquire all of its remaining 1ssue anh
outstanding shares of voting stock, by exchange of stock, other securities, cash,
other consideration or any combination thereof.

2. The board of directors, trustees or other governing body of the pare}rllt
corporation or the domestic stock insurance company may adopt a E)lan }floi'l t! i
acquisition of minority interests in such subsidiary insurer. Every plan shall se
forth: '

A. The name of the company whose shares are to be acquired;
B. The total number of issued and outstanding shares of each class of
voting stock of the company, the number of its sbares owned by t!ne pare}rllt
corporation and, if either of the foregoing.ls sul?]egt to change prior to t e'
effective date of acquisition, the manner In which any change may oc.cur,
C. The terms and conditions of the plan, including the manner apfi basis of
exchanging the shares to be acquired f9r sha}res or other secprm‘es oi; tt}}:e
parent corporation, for cash, other con51derat1'or‘1,. or any combination (1) 1e
foregoing, the proposed effective date of acquisition and a stateme‘ntlf early
describing the rights of dissenting shareholders to dem'and 'appralsa ; .
D. If the parent corporation has adopte.d the plan and is neither a domets}‘:}c
corporation nor an authorized insurer, its agreement to be bound. by this
section with respect to the plan, its consent to the enforcement against it in
this State of the rights of shareholders pursuant to the plan, andba
designation of the superintendent as the agent upon whom process rpay4261>
served against the parent corporation in the manner set forth in section
in any action or proceeding to enforce any such rights; and '
E. Such other provisions with respect to the plan as the.board of dlrfzctmils,
trustees or other governing body deems necessary or desirable, or which the
superintendent may prescribe. . .
3. Upon adoption of the plan, it shall be dl'xly executed by 'the president ziin
attested by the secretary, or the executive pfflcers correspond_mg there.to, un ;e;
the corporate seal of the parent corporation or the domestic stock 1nsur1?; ¢
company which has adopted the plan, as the case may be. ) Thereupo.rll), z(ai clf ; Iiih
copy of the plan, together with a certificate of its adogtlon subsgrl e dy ;
officers and affirmed by them as true under the ‘penaltles. of perjury and under
the seal of the parent corporation or the domes‘glc stock insurance compz?ny’,rﬁs
the case may be, shall be submitted to the supermtenc%ent f.or'hls approval. g e
superintendent shall thereupon consider the plan :'md, 1f.satlsf1ec.i that it comphlelsi
with this section, is fair and equitable and not inconsistent w1th. l-aw,' he i‘ }%11.
approve the plan. If the superintendent disapproves th.e pla'n, nopflcatll)onho. tl;
disapproval, assigning the reasons therefgr, shall be given in wr1t1n% ytt gnthe
the parent corporation or domestic stock insurance company that su mzi et phe
plan. No plan shall take effect unless the approval of the superintenden
e & h t oration or the
erintendent approves the plan, the parent corpor ¢
dotlesltti‘ct::ocskuli)nsurance comggny whic5}(1) has adopted the plan shall deliver to
8
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each person who, as of the date of delivery, is a holder of record of stock to be
acquired pursuant to the plan, a copy of the plan, or a summary thereof
approved by the superintendent, in person or by depositing the same in the post
office, postage prepaid, addressed to the stockholder at his address of record.
On or before the date of acquisition proposed in the plan, the parent corporation
or the domestic stock insurance company which has adopted the pian shall file
with the superintendent a certificate, executed by its president and attested by
its secretary, or the executive officers corresponding thereto, and subscribed by
such officers and affirmed by them as true under the penalties of perjury, and
under the seal of the parent corporation or the domestic stock insurance
company, as the case may be, attesting to compliance with this subsection.

5. Upon compliance with this section, ownership of the shares to be acquired
pursuant to the plan shall vest in the parent corporation or the domestic stock
insurance company which has adopted the plan on the date of acquisition
proposed in the plan whether or not the certificates for such shares have been
surrendered for exchange. If the plan was adopted by the parent corporation it
shall be entitled to have new certificates registered in its name. If the plan was
adopted by the domestic stock insurance company the shares shall be retired and
the capital of the domestic company reduced by the par value of the retired
shares. Shareholders whose shares have been so acquired shall thereafter
retain only the right either to receive the consideration to be paid in exchange for
their shares pursuant to the plan or to dissent to the plan and demand appraisal
and receive payment of the fair value of their shares as hereinafter provided.
The fair value of shares shall be determined as of the day prior to the date on
which the plan was adopted, excluding any appreciation or depreciation of shares
in anticipation of such corporate action. A shareholder may not dissent as to
less than all of the shares registered in his name.

6. A dissenting shareholder shall file, within 20 days after the delivery to him
of either a copy of the plan or a summary thereof pursuant to subsection 4, a
written notice of his election to dissent from the plan and a demand for payment
of the fair value of his shares. Such notice and demand shall be filed with the
company which adopted the plan by personally delivering it, or by mailing it via
certified or registered mail, to such company at its registered office within this
State or to its principal place of business or to the address given to the Secretary
of State pursuant to Title 13-4, section 906, subsection 4, paragraph B.

7. At the time of filing his notice and demand for the payment of the fair
value of his shares, or within 20 days thereafter, a dissenting shareholder shall
surrender the certificate or certificates representing his shares to the company
which adopted the plan. :

8. Within 10 days after the expiration of the period provided in subsection 6
for the shareholder to file his notice and demand, the company which adopted the
plan shall make a written offer to each dissenting shareholder to pay for such
shares at a specified price deemed by such company to be the fair value thereof.
Such offer shall be made at the same price per share to all dissenting sharehold-
ers of the same class. The notice and offer shall be accompanied by a balance
sheet of the corporation, the shares of which the dissenting shareholder holds, as
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of the latest available date and not more than 12 months prior to the making of
such offer and a profit and loss statement of such corporation, for the 12-
months’ period ended on the date of such balance sheet.

9. If, within 20 days after the date by which the company is required by the
terms of subsection 8 to make a written offer to each dissenting shareholder to
pay for his shares, the fair value of such shares is agreed upon between any
dissenting shareholder and the company, payment therefor shall be made within
90 days after the date of delivery of the plan or a summary thereof as provided
in subsection 4. Upon payment of the agreed value, the dissenting shareholder
shall cease to have any interest in such shares.

10. If, within the additional 20-day period prescribed by subsection 9, one or
more dissenting shareholders and the company have failed to agree as to the fair
value of the shares, then Title 13-A, section 909, subsections 9, 11, 12 and 13,
shall be applicable, except that:

A. The term “the corporation” as used therein shall be deemed to refer to
the company which adopted a plan pursuant to subsection 2;

B. The reference in Title 13-A, section 909, subsection 9, paragraph G to
the date on which a vote was taken on the proposed corporate action shall be
deemed to refer to the date on which a plan was adopted pursuant to
subsection 2;

C. The references in Title 18-A, section 909, subsection 11 to a sharehold-
er’s “objection” and “demand” and the reference in Title 13-A, section 909,
subsection 13 to a shareholder’s “demand for payment” shall be deemed to
refer to a shareholder’s notice and demand filed pursuant to subsection 6;

D. The references in Title 18-A, section 909, subsection 9 to “the date on
which such corporate action was effected” shall be deemed to refer to the
date of delivery of the plan or a summary thereof as provided in subsection
4;
E. The reference in Title 13-A, section 909, subsection 9, paragraph A to
the county in the State where the registered office of the corporation is
located shall be deemed, where the parent corporation which has adopted the
plan is neither a domestic corporation nor an authorized insurer, to include
the county where the registered office of the ‘subsidiary domestic stock
insurance company whose stock is being acquired is located;

F. The reference in Title 13—-A, section 909, subsection 9, paragraph E to
“this section” shall be deemed to include this section; and

G. The references in Title 13-A, section 909, subsection 9 to “subsection 8”
shall be deemed to refer to subsection 9.

11. If no action to determine the fair value of the shares of the dissenting
shareholder is commenced within the time specified in Title 13-A, section 909,
subsection 9, paragraph C, then the dissenting shareholder shall receive the
consideration which was specified as payment in exchange for his shares
pursuant to the plan. Such consideration shall be paid by the company within 60
days after the time within which an action can be commenced as specified in Title
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13-4, section 909, subsection 9

3-A, : 9, » paragraph C, Upon payment of such consi -
tion, the dissenting shareholder shall cease to have any interest in suchnsslzgizz

12. I the court determines pursuant to Title 13-A, secti i
paragraph.E that a shareholder is not entitled to re,ceive %I;}?rgi’niu:fs et(}::elzorfla?’
value of h}s shares because of his failure to satisfy the requirements of Titl;
13—A_, seciflon 909 and of this section, then the shareholder shall receive the
consideration which was specified as payment in exchange for his shares
pursuant to t})e plan. Such payment shall not include the allowance for interest
specified in Title 13-A, section 909, subsection 9, paragraph G. °

13. Neither the right granted b i i i
: y this section nor the exercise thereof b
parent corporation or dome.stic stock insurance company shall preclude {h:
exercise by it of any other rights it may have under this section.

14. The provisions of Title 13-A, section 525 i i ivi
provisio , , regarding unclaimed divid
anc! other distributions to shareholders shall apply to any unclaimed paymeri1 (tis
which a shareholder may be entitled under this section.

15. All laws and parts of laws of this State | i i i
4 e Inconsistent with thi ti
i;%erseded with respect to matters covered by this section. > section are
, ¢ 371,

Library References
American Digest System
Insurance €=33.
Encyclopedias
C.J.S. Insurance §§ 96, 103.
WESTLAW Research
Insurance cases: 217k[add key number]
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3. Notice to insureds. Every policy to which this section applies, either upon policy
issuance or upon the first renewal after January 1, 1992, must be accompanied or
supplemented by a notice, in a form prescribed or approved by the superintendent,
advising the insured of the rental vehicle coverage provided pursuant to this section.

4. Application. This subchapter applies to all personal automobile policies issued for
delivery in this State or renewed on or after January 1, 1992.
1991, c. 335.

Library References
Words and Phrases
Words and Phrases (Perm.Ed.)

CHAPTER 41
PROPERTY INSURANCE CONTRACTS
SUBCHAPTER 1
STANDARD FIRE POLICY

§ 3007. Cancellation and nonrenewal
[See main volume for text of 1 to 7]

8. This notice does not apply to any insurance policy that has not been previously
renewed if the policy has been in effect less than 60 days at the time notice of cancellation
is mailed or otherwise delivered, except as provided in subsection 1, paragraph A and
subsection 5, paragraphs A and C. This section does not apply to any policy subject to
the Maine Property Insurance Cancellation Control Act, subchapter V.1 This section does
not apply to any policy issued pursuant to any assigned risk plan. The superintendent
may suspend, in whole or in part, the applicability of this section to any insurer if, in the
superintendent’s discretion, its application will endanger the ability of the insurer to fulfill
its contractual obligation.

[See main volume for text of 9]

1991, c. 25, § 2.
1 Section 3048 et seq. of this title.

Historical and Statutory Notes tion, and made a genderneutral language
Armendments change.

1991 Amendment. Laws 1991, c. 25, § 2, in
subsec. 8, first sentence, added subsec. 1 excep-

SUBCHAPTER 1V
GENERAL PROVISIONS

Section :
3042. Loss information to be supplied.

§ 3042. Loss information to be supplied

1.  Request for information. Every insurer shall provide loss information concerning
an insurance policy to its insured within 30 calendar days of the receipt of a written
request from the insured or an insurance agent or other authorized representative of the
insured. An insurer may not cancel or refuse to renew an insurance policy for the
nonpayment of premium during any period within which the insurer fails to provide the
loss information requested under this section, unless the insured requests that informa-
tion fewer than 45 calendar days prior to the expiration date of the insurance policy.

1N I
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24-A § 3474

2. Transmittal of request. If an insured requests loss information from an insurance
agent or an authorized representative of the insured, the representative or agent shall
transmit the request for loss information to the insurer within 4 working days.

3. Definitions. As used in this section, unless the context otherwise indicates, the
following terms have the following meanings.
A. “Insurance policy’” means the insurance policy relating to the loss information
requested pursuant to this section.

B. “Loss information” means the following items: the name of the insured, the date
of the loss, the date the claim was received by the insurer, a description of the loss,
any amount paid by the insurer on account of the loss, any amount reserved for the
loss and whether the claim is open or closed.

1989, c. 696, § 2.

CHAPTER 47

ORGANIZATION, CORPORATE POWERS, PROCEDURES OF DOMESTIC
LEGAL RESERVE STOCK AND MUTUAL INSURERS

SUBCHAPTER IV
CONVERSION, AMALGAMATION, DISSOLUTION

§ 3474. Merger, consolidation of stock insurers

1. Subject to the provisions of this section, a domestic stock insurer, whether or not
authorized to transact insurance in this State, may merge or consolidate with one or more
domestic or foreign stock corporations by complying with the applicable provisions of the
laws of this State governing the merger or consolidation of stock corporations formed for
profit. :

A. A corporation merging or consolidating with a domestic stock insurer must be
incorporated as an insurer in the manner provided by its state of incorporation, bul
the corporation need not be authorized or licensed to transact insurance by any state
prior to the merger or consolidation.

B. A foreign or alien insurer may merge or consolidate pursuant to this section wit}
a domestic insurer only if, at the time of the merger or consolidation:
(1) The domestic insurer is authorized to transact insurance in this State; o
(2) The foreign or alien insurer meets all requirements applicable to a domesti
insurer set forth in this Title for initial authorization to transact in this State th
kinds of insurance, as defined in chapter 9,! then transacted by that insurer i
any jurisdiction. :

C. A domestic insurer may not participate in a merger or consolidation that w'
result in the surviving or new corporation being domiciled in a jurisdiction other the
this State unless the surviving or new insurer in the merger or consolidation obtai
a Certificate of Authority in the jurisdiction in which it will be domiciled and in th
State to transact the kinds of insurance for which any participating insurers we
authorized at the time of the merger or consolidation and agrees to maintain th
certificate of authority in this State until and unless the superintendent approves
plan of withdrawal filed pursuant to section 415-A.

D. The following provisions apply to the authority of the surviving or new corpo:
tion to transact insurance in this State following the merger or consolidatic
‘(1) If the surviving or new corporation is a domestic insurer and no participati
-_corporation in the merger or consolidation was authorized or licensed to trans:
insurance in this State, the surviving or new .domestic insurer shall meet
applicable requirements of this Title for initial authorization to transact all kit
of insurance, as defined in chapter 9, formerly transacted by any participat
insurer or insurers in any jurisdiction.
13 Maing Rev.Stats Anno.—§ 11 1
1991 P.P.
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(2) If the surviving or new corporation is a domestic insurer and seeks authority
to transact kinds of insurance other than those for which the domestic insurer or
insurers participating in the merger or consolidation were authorized at the time
of the merger or consolidation, that corporation must meet the requirements set
forth in this Title for initial authorization to transact those kinds of insurance.
(3) If the surviving or new corporation is a foreign or alien insurer that seeks to
transact insurance in this State, that corporation shall meet all applicable
requirements of this Title for initial authorization to transact all kinds of
. Insurance, as defined in chapter 9, formerly transacted by any participating
insurer or insurers as well as for any additional kinds of insurance for which
authority is sought. -

2. No such merger or consolidation shall be effectuated unless in advance thereof the
plan and agreement therefor have been filed with the superintendent and approved in
writing by the superintendent after a hearing thereon after notice to the stockholders of
each insurer involved. The superintendent shall give such approval within a reasonable
time after such filing unless the superintépdegt finds that the plan or agreement:

A. Is contrary to law; 2

B. Is unfair or inequitable to the po]icyhi;]ders'of any insurer involved;

C. Would substantially reduce the security of and service to be rendered to
policyholders of the domestic insurer in this State or elsewhere;

D. Would materially tend to lessen competition in the insurance business in this
State or elsewhere as to the kinds of insurance involved, or would materially tend to
create a monopoly as to such business; or

E. Is subject to other material and reasonable objections.

In making any determination required by paragraph C, the superintendent may consider,
among other factors, whether the surplus of the surviving or new corporation satisfies

INSURANCE CODE 24-A §3703
Historical and Statutory Notes
Amendments
1989 Amendment. Laws 1989, c. 846, § E-3,
added subsec. 6.
*  CHAPTER 52

MAINE EMPLOYERS’ MUTUAL INSURANCE COMPANY

Section Section '

3701. Purpose.
3702. Definitions.
3703. Creation.

3704. Prerequisites to operations.
3705. Nonstate agency.
3706. Reports and information.

Historical and Statutory Notes “Except as otherwise provided, this Act ap-
Codification plies only to injuries occurring on or after the
Laws 1991, c. 615, § D-1, enacted Chapter 52, effective date of this Act.”
Maine Employers’ Mutual Insurance Company.
Application
1991 Act. Laws 1991, c. 615, § D26, provid-
ed: .

§ 3701. Purpose

The Maine Employers’ Mutual Insurance Company may be estatglished for the purpose
of providing workers’ compensation insurance to employers of this State at the highest
level of service and savings consistent with applicable actuarial standards and the sound
financial integrity of the company.

the requirements of section 410.

[See main volume for text of 3, 4]

1989, c. 611, §§ 2, 3, eff. Feb. 14, 1990.
1 Section 701 et seq. of this title.

Historical and Statutory Notes
Amendments

1989 Amendment. Laws 1989, c. 611, § 2,
among other changes, in subsec. 1, opening par.,
deleted provision preventing a domestic stock
insurer from merging or consolidating with any
corporation not formed for the purpose of trans-
acting insurance as an insurer; and added sub-
sec. 1, pars. A to D.

Laws 1989, ¢. 611, § 3, in subsec. 2, opening
par., made references to superintendent gender-
neutral; in subsec. 2, par. B, substituted refer-
ence to policyholders for reference to stockhold-
ers; and added closing par. to subsec. 2, which
allowed the superintendent to consider whether
the requirements of § 410 of this title have been

§ 3483. Bulk reinsurance

satisfied, when making a determination under
subsec. 2, par. C.

Application

1989 Act. Laws 1989, c. 611, § 4, eff. Feb. 14,
1990, provided:

“Notwithstanding the terms of the Maine Re-
vised Statutes, Title 1, section 302, this Act shall
apply with respect to any filing by a domestic
stock insurer seeking approval of the Superin-
tendent of Insurance of its plan and agreement
of merger, including any filing which has been
previously filed with and which is currently
pending hearing or decision by the Superintend-
ent of Insurance on the effective date of this
Act, [Feb. 14, 19901.”

[See main volume for text of 1 to 5]
6. The superintendent may adopt rules, subject to Title 5, chapter 375, to effectuate

this section. i
1989, c. 846, § E-3.
1 Section 8001 et seq. of title 5.
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1991, c. 615, § D-1.

Historical and Statutory Notes
Application

1991 Act. Laws 1991, c. 615, § D-26, provid-
ed:

§ 3702. Definitions

“Except as otherwise provided, this Act ap-
plies only to injuries occurring on or after the
effective date of this Act.”

As used in this chapter, unless the context otherwise indicates, the following terms

have the following meanings.

1. Board. “Board” means the Board of Directors of the Maine Employers’ Mutual

Insurance Company.

2. Company. “Company” means the Maine Employers’ Mutual Insurance Company

created in section 3703.
1991, ¢. 615, § D-1.

Historical and Statutory Notes
Application

d15)91 Act. Laws 1991, c. 615, § D-26, provid-
ed:
“Except as otherwise provided, this Act ap-
plies only to injuries occurring on or after the
effective date of this Act.”

§ 3703. Creation

Library References
Words and Phrases
Words and Phrases (Perm.Ed.)

The Maine Employers’ Mutual Insurance Company may be established as a domestic
mutual insurance company subject to all the requirements and standards of this Title
except those from which it is specifically excepted. Notwithstanding any other law to the
contrary, the company’s authority to operate is limited as follows.
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SUMMARY OF WORK SESSION OF JULY 1, 1992
(Lewis Checklist)

188UE: SECURING THE PAYMENT OF BENEFITS gﬂ ?@
Picker: Voluntary market s
Mutual Fund
If have state competitive fund it must be completely
separate from the state treasury — the fund should
not be able to be a drain on the state treasury in
any way hor should the state be able to horrow or use
the fund's assets or credit - an impenetrable bharrier
must be set up.

Hathaway: ME law for self-insureds
Mutual fund - not run by state
New Mexico plan

Dalbeck: ME law plus competitive mutual fund (self-supporting)
Greater accountability
Role of Insurance Dept. same as with other types of insur.

Levesqgus : Greater monitoring of system
ER/EE participation, no one watchdog

I8SUE: ESTABLISHMENT OF WORKERS' COMPENSATION INSURANCE RATES m/%ﬁ"
7
Hathaway: MI law wNL e
Competitive market

Dalbeck: MI law
Posgible celling on ratesgs for approx. one year

Levesque: MI law
Competitive market is key
Ceiling on rateg for 1 to 1 1/2 years

Picker: MI law?
Ceiling on rates could be disincentive to get insurance
companies back in the market; consider file and use for
those coming into market

_ st
ISSUE: COVERAGE OF EMPLOYERS AND EMPLOYEES - A (
(i km/
Dalbeck: ME law cyvfs
g\)!?s
@

Levesque: ME law -

Picker: ME law



One problem -~ small companies disadvantaged in competing
with thosze not included in the system; should extend
safety to all ER's. not just those in the gystem

Hathaway: ME law
Need more input on MI pogition that contractors are
respongible for subs 1f not providing their own
insurance

. ) =] . _ ) 3,\/\’-1
I88UE: COVERAGE OF INJURY AND DISEASE “Aelﬂtgku; e (T;u&i
9
Levegque : ME law

Need to educate medical profession
Medical profession should be able to be relied upon to

determine underlying cause of diseages

Picker: Need to move workerzs' comp. back to i1ts real purpose
ingtead of uging it as a gubstitute for a health care
system

Predominant cause definition

Hathaway: ME law — clearer definitions
Not in favor of predominant cause — will only lead to
more litigation

Dalbeck: ME law - better definitions., less confusing
Need more input regarding predominant cauge

] rlu
ISSUE: INDEMNITY BENEFITS o po’le
T
TOTAL DISABILITY A
Picker: ME or MI law — doesn't matter
Hathaway: MI law — more realistic
Dalbeck: Leaning toward MI law
Likes B80% net
Levesgque: MI law
80% net should mavbe be just a guideline
L %/‘/\)/ ‘/‘QS
PARTIAL DISABILITY W (o
Hathaway: MI law QG

Need more testimony on impairment basis, hut leaning
against impairment and toward income hasig
) o Leaning towards MI law, except for lack of cap
Keep ME cap of 520 weelks

Dalh

]
Q

P

2
&



Need more input on impairment basis
Levesque: MI law with some adjustments

Picker: Wants to hear from Barth before making final decision

ISSUE: DEATH BENEFITS
Dalbeck: MI law
Levezque: MI law
Picker: Either

Hathaway: MI law

ISSUE: MEDICAL BENEFITS

Levesdque: Need to bring cosgsts in line with regular health care

costs
Picker: Need good administration of medical system, doesn't matter

g0 much what the law 1=
Need to bring costs in line with regular health care cogts

Hathaway: Likes agpects of ME and MI systems
No decision right now

Dalheck: Leaning toward MI, but likely a mixture of ME and MI
Likes fee schedule, utilization review, ER involvement in
selection of doctor, expert IME'sz
Levesque: ME and MI both sound fair
Questions part of MI plan where ER chooses doctor but EE
can choose own doctor within 10 days — questionable
time frame
I8SUE: BENEFIT DELIVERY AT | a W
Picker:
Hathawavy :

Dalbeck: MI law

Levegque: MI law — simplifies system



/ ,
JNW
ISSUE: DISPUTE RESOLUTION ot

Hathawavy : Likes aspects of ME and MI law
Postpone decision until further discussion

Dalbeck: Leaning towards MI law, but open to improvements in it
Likeg informal stages of MI law, but there's a resource
problem

Levesque: MI law — 40-50% of cases could be solved by mediation

Picker: Favors MI law at this point

ISSUE: ATTORNEYS' FEES ML
Dalbeck: MI law - consistent with what we are trying to accomplish
Levezgque: MI law
Picker: MI law

Hathaway: MI law - likes fee schedule and fees out of EE's award

188UE: LUMP SUM SETTLEMENTS ML

Levesgue: Some regervations as to lump sum settlements, but might
be good in some areas
Need counseling as to how to use Jlump sum award properly

Picker: MI law

Hathaway: MI law
Need to monitor lump sums

Dalbeck: Concerns about lump sums, can't get rid of them completely
but need to have more guidelines to make sure
appropriate in particular cases

More regulation, control

. 6\—0-/
IS8UE: ADMINISTRATIVE STRUCTURE hkkT% 8%

Picker: Need restructuring, MI good model but needs some changes
ER/EE committee ig desirable, act as Board of Directors
Make 1t a separate agency
Fund system by contributions from all ER's, separate from
state funds
Magistrate—types should be selected by ER/EE panels

Hathaway: Texas plan — run by 6 member ER/EE board with no public

4



member to break tiez, must come to agreement or
deadlock

Selection of ER's and EE's — labor groups (AFL-CIO)
submit slate to governor, local chambers should submit
gslate to governor (unlike in TX where governor alone
appoints)

Do not make it part of Department of Labor (unlike MIT)

ER/EE commission should run the show — can gset up depts.,
choosgse an executive director., etc.

Commissioners should bhe part—time and compensated on a
per diem basgis for any lost wages while serving

Role of Supt. of Insurance should be limited

Need to study arsa more

Pl
—
—
o
[0
2
—
=

Likes separate agency 1idea, except Dept. of Insurance
should still play their neormal role as they do with
other types of insurance, egpecilially with regard to
competitive fund

Should not bhe part of Dept. of Labor

Likesg idea of ER/EE commission — thinking of 8 membersg

Likes part-time, per diem basgsis idea

Chair of commission should rotate

Fund the zame as now except put it all in separate, not
general, fund

Should work with Dept. of Labor on safety programs

Levesque: Agrees with separate agency and ER/EE committee having
complete supervision
Need one person to answer for entire system
MI law not ideal way to go
ER/EE commission should monitor safelty programs of all
ER's

Picker: Agrees with much of what has been said
Should also consider that the independent agency be
involved in the appointment of IME's - ER's and EE's
should agree on doctors
Alzo need to look at residual pocl servicing
ISSUE: COORDINATION OF BENEFITS ANi.‘WW

Hathaway: MI law - greater coordination of henefits

Dalbeck: MI law — cannot separate benefits and the coordination
of bhenefits

Levesgque: MI law

Picker: MI law

A
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X
I8SUE: SPECIAL FUNDS Al f

Dalbeck: Mix of ME and MI law
MI's gecond injury fund looks good but there
dust disease, logging aspect
Need more data, esgspecially regarding workplace health
and safety fund

L=

g the

Levesgue: Need to make sure special fundg are used for what they
were intended
Monitoring
Need incentives for ER to retrain

Picker: Mavbe should leave special funds up to discretion of
FR/EE commission ~ that way they can adjust to changes
Tell commisgsion they have power to create special fundg but
focus should he on getting peocple reemploved

Hathaway: Some merit to Picker's suggestion, hut should be careful
about making too broad a delegation — should limit the
number of funds they can create and create guidelines
for them

ISSUE: VOCATIONAL REHABILITATION ANir’Cf

Hathaway : MI law
Do not make it mandatory, some type of contract basis

Dalbeck: MI law - more informal approach
Get people hack to work
Apply voco. rehab. where 1t will work

Leveggque: MI law
Do not make it mandatory
Usge of rehab. is good hut must be selective

Picker: MI law — =simple, informal

- ~

. i '
I38UE: SAFETY A~E [ aw dwyvﬁpv—
Dalbeck: ME law — way ahead of MI

Levesque: Reservations about MI law
Problem with ME law — no safety programs since advent
of OSHA which can't properly supervise workplace gafety
Dept. of Labor should do its fair share
Group self—insureds should teach one another safety

Picker: ME law bhetter — leave it to federal regulation
MI having its own OSHA iz not good

6



Need to enhance gafelty inspections by the state

Need to later discuss possibility of putting safety advice
under Workers' Comp. Comm. but expecting it to be
further reaching (applicable to all ER's) -~ better than
putting safety under Dept. of Labor because ER's and
FE's both have self-interest in safety

Hathaway: Have Workers' Comp. Comm. responsihle for safety



AREAS IN WHICH ADDITIONAL INFORMATION I35 NEEDED

VébVERAGE OF EMPLOYERS AND EMPLOYEES
(Hathaway/Levesgue)

Under MI law — how are subcontractors treated and defined
COMPENSABILITY ~ (ul, 14* 187
—p(Lewis) }

More info regarding predominant cause definition
. . At
PERMANENT PARTIAL .ﬂ‘h&%mk(gy'(@Mﬂf JZ% Wy e
{(Barth) ?f /

Whether impairment approach isg worth considering

VQEDICAL BENEFITS
(Picker)

More general info, including fee schedules

v

DISPUTE RESOLUTION — -hype yp dutniled Suninery - ive fo e V‘ﬁ,ﬁ revtety

(Hathaway/Jane Orbeton)
General info, including small clalms area
JADMINISTRATIVE STRUCTURE
(Dalbeck)
General info and fleshing out
V%PECIAL FUNDZ
(Lewis/Levesgque/Pickey)

General info



OTHER AREAS THAT NEED TO BE STUDIED AND DISCUSSED

AESIDUZ\L POOLS
MONITORING OF THE SYSTEM — (o (aig
HOW TO PHASE IN A NEW SYSTEM/WHAT TO DO ABOUT OLD SYSTEM
OMBUDSMAN —  Co dulry. Wt do e fnE (acw
CONFLICT OF INTEREST LAW

COMPETITIVE MUTUAL GOMPANY FUN D

9



7/5/92
To Bill, Dick, Emilien

From Harvey

Suggested Workers' Comp Medical System

Preface :

The term "commissioner" or "commission" in this
memo, is not used to denote dispute resolution officers
as in the current Maine compensation system. Here the
terms denote the chief policy making body and its
members. The commission is comprised of an equal
number of employers and employees, and has no other
representative on it. The commissioners' duties and
responsibilities are consistent with the concept we
outlined in our 7/1/92 meeting.

I'll be glad to provide more details of the
following system but rather than do it in this memo let
me give you this general outline of the mechanism
recommended.

Introduction
As Peter Barth pointed out in his excellent
presentation, one doesn't normally expect to have to

employ = an attorney to collect social security
benefits or medical expenses which are covered by an
insurance policy. By the same token it ought to be

possible- to operate a worker's compensation system
which will provide an injured worker good medical care
with the benefits of case management.

The major thesis of the following concept is to
keep the costs of worker's compensation medical care
comparable to the cost of treating a similar case in
the regular medical system, and to assure that worker's
illnesses or injuries are managed so competently,
objectively and authoritatively that the current level
of disputes about the medical aspects of cases are
sharply reduced. i
The Medical Division

A division of the Worker's Compensation Commission
is established that has the responsibility and author-
ity to manage the medical aspects of worker's care in a
manner consistent with the most efficient and effective
systems currently in use for insured medical care.
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Medical Advisory Board

The purpose of the Medical Advisory Board is to
assist the commissioners by providing advice. All
professional aspects of the medical division are
monitored by it.

It's members are physicians (including a member
who is a D.O. and a chiropractor). The medical
advisory board reports to the commissioners on the
quality of care workers receive, the efficiency with
which that care is delivered, and the effectiveness of
the medical division's staff.

The Medical Advisory Board is assisted by advisory
committees comprised of appropriate health care
professionals who serve or are knowedgeable in the
various pertinent aspects of occupational health.

Quality and cost control

There are two major mechanisms used to asssure
high quality health care for the worker and reasonable
cost of operations for the system.

1. A case management system is created which the
medical division uses to assist the injured worker find
his way through the health care system, and to insure
that the amount of care is consistent with good medical
practise.

Protocols for case management of the more complex
or expensive types of injury or illness are to be
developed. These protocols will largely be based on
the federally issued guidelines promulgated by the
Agency for Health Care Policy and Research. They will
cover not only the care given by physicians but also
other health related aspects of a worker's treatment
including care by other health care or occupational
providers.

Protocols formulated by advisory panels will in-
sure general agreement as to what constitutes normal
practise in treating a given type of injury or illness,
and therefore should largely eliminate one scource of
friction between employers and employees. The
protocols provide a standard for the person charged
with deciding a dispute.

Utilisation review will be performed by a

committee appointed that purpose. It will use the
protocols as a standard, and will, when appropriate,
recommend changes. The utilization review committee,

by appropriate sampling techniques, will call to the
attention of health professionals instances where their
practise gives indication of possible overutilization.
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2. Fee schedules for health care providers will be
published by the Workers Compensation Commission and
adhered to. These are to be based on the generally
accepted RBRVS (Resource Based Relative Value System).
To insure comparability with the norm in health care,
the conversion factor for the RBRVS should probably be
the same as it is for Blue Cross/Blue Shield.

Hospitals and other local area entities are
encouraged to develop appropriate clinics to provide
improved service for workers. (Such organizations are
already available through organizations such as The
Maine Occupational Health Program in places such as
Skowhegan, Norway, Augusta Belfast, Lewiston, Belfast,
Portland, the Penobscot Bay area, etc.)

A data collection section of the commission is
charged with collecting the necessary data at the
appropriate stages of the health care process. Data
will only be collected if it is necessary for cost
control or to insure efficient and effective health
care for the worker.

Independent Medical Examiners

The term "independent medical examiner" no longer
is used in its current confusing sense of either being
an independent medical authority or a person whose
selection by an insurance company raises questions of
objectivity.

Independent Medical Examiners in the new system
are completely independent of the factions in disputes.
They are have been selected by the Compensation Commis-
sion for being especially qualified to evaluate occup-
ational type problems. They are not only able to
assess the degree of injury as a medical diagnostician,
but are specifically qualified to asses the extent to
which an injury limits ability to work at specific
tasks. Their proficiency will be indicated by their
having been board certified by organizations such as
the American College of Occupational Medicine, or by
some other appropriate selection system. The perception
of IME's as objective is enhanced by the fact that they
are paid by the Commission.

Independent Medical Examiners are not full time

employees. They are members of a selective panel of no
more than 25 MDs or DOs to be called upon by the
mediator or hearing examiner in a dispute. They will

also be called upon by the commission's medical divi-
sion as experts to render advice in the early stages of
the care of difficult cases to insure that a patient's
treatment is appropriate to both the patient's welfare
and in its cost.
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On the IME panel will be representatives from
various specialties that may be required from time to
time to evaluate specialised types of disabilities.

I'm indebted to several health professionals for
the concepts discussed above. Especial thanks though
must go to Robert Keller, M.D. who spent hours helping
to develop several facets of the above.
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7/6/92
Michelle,

Many thanks for your summary of the work sgsession.
It is most helpful,

During the digcussion of a state competitive fund,
I made a comment that T feel strongly encugh about to
ask that it be included:

If we are to have a state gompetitive funmd it has
to be devised so that it is impessible for it to become
a drain on the state treasury in any way. It must also
be impossible for the state to borrow, hypothecate, or
in any other way to use the competitive fund's assets
or ¢redit. In wther words, an impenetrable barrier has
to be created between the state's funds and taxing
ability on the one side, and the assets, credit, and
fiscal soundness of the fund.

fo]e] Dick Dahlbeck
Bill Hathaway
Emilien Levasgue



To: Bill. Emilion, and Harvey
From: Dick

Re; Phone call 7/9/92 from Steve Clarken (IP), John Melrose,
and Roger Maller re some concerns of theirs.

Concerns expressed were:

1. Maintaining a cap on permanent partial. They feel this is
the single most important change in recent years. I
explained we were looking quite intensively at this,
including input from M&R.

2. Changes made recently have reduced costs. They fear MI
would put many of these back. An example is including
benefits as part of the wages, especially as applied to
lower paid workers. I did not comment one way or another. (I
wonder how many of the low paid workers are covered by
benefits.)

This led to a discussion which gave me some added insight
into the community vs. statewide search for work. This
mapparently ONLY pertains to workers who are partially
disabled if they are to get total disability. They can still
claim partial (e.g. 10% or whatever).

3. Liability for subcontractors. Steve sent us a letter on
this. It is a huge issue in the wood products area. I did
not commit but am very leary about extending coverage at
this time which will increase cost, which we are trying to
reduce.

4. Residual market deficit. They made three points:

a. The numbers need to be challenged. (The Ins. Bureau
seems to feel the same.) I’ve asked M&R to look at the NCCI
projections.

b. Make the 1991 law which is basically procedural
changes (altho statewide search might not be considered all
that procedural by some) retroactive.

c. Don’t hit the self insured, who are taking care of
their own responsibilities.

5. Market collapse. Need a mechanism that will assure a
market opn Jan. 1lst. They are interested in the Kany
proposal. They like the idea of a system which applies peer
pressure. They fear one big fund won’t provide enough focus
and could become too bureaucratic. They note the difference
in size between N.M. (about $65MM) and ME ($250MM).

6. Compensibility. Don’t want MI. Suggest we have made
progress in ME. Suggest we look at the way Oregon
proportions rather than using predominant cause.



7. A few misc. others:

a. The Loggers Fund simply has other industries
subsidizing logging.

b. Don’t try to cap competitive rates. That’s what
happened before.

¢. They are leary of a 50-50 lab or management.

d. Don’t let the use of MI law rule out ME'’s
occupational disease law. That has verfy much iomproved our
definitions.

e. We changed our seasonal worker approach in 1987 to
one which better reflect earning capacity. MI could change
it back.

f. Consider having a brief period during which the
proposed statute can be commented on. It might eliminate
some objections/oversights.
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Suggested Workers' Comp Medical System

To Bill, Dick, Emilien

From Harvey

Preface

The term "commissioner" or "commission" in this
memo, is not used to denote dispute resolution officers
as in the current Maine compensation system. Here the
terms denote the chief policy making body and its
members. The commission is comprised of an equal
number of employers and employees, and has no other
representative on it. The commissioners' duties and
responsibilities are consistent with the concept we
outlined in our 7/1/92 meeting.

I'll be glad to provide more details of the
following system but rather than do it in this memo let
me give you this general outline of the mechanism
recommended.

Introduction
As Peter Barth pointed out in his excellent
presentation, one doesn't normally expect to have to

employ =~ an attorney to collect social security
benefits or medical expenses which are covered by an
insurance policy. By the same token it ought to be

possible to operate a worker's compensation system
whicli will provide an injured worker good medical care
with the benefits of case management.

The major thesis of the following concept is to
keep the costs of worker's compensation medical care
comparable to the cost of treating a similar case in
the regular medical system, and to assure that worker's
illnesses or injuries are managed so competently,
objectively and authoritatively that the current level
of disputes about the medical aspects of cases are
sharply reduced.

The Medical Division

A division of the Worker's Compensation Commission
is established that has the responsibility and author-
ity to manage the medical aspects of worker's care in a
manner consistent with the most efficient and effective
systems currently in use for insured medical care.
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Medical Advisory Board

The purpose of the Medical Advisory Board is to
assist the commissioners by providing advice. All
professional aspects of the medical division are
monitored by it.

It's members are physicians (including a member
who is a D.O. and a chiropractor). The medical
advisory board reports to the commissioners on the
quality of care workers receive, the efficiency with
which that care is delivered, and the effectiveness of
the medical division's staff.

The Medical Advisory Board is assisted by advisory
committees comprised of appropriate health care
professionals who serve or are knowedgeable in the
various pertinent aspects of occupational health.

Quality and cost control

There are two major mechanisms used to asssure
high quality health care for the worker and reasonable
cost of operations for the system.

1. A case management system is created which the
medical division uses to assist the injured worker find
his way through the health care system, and to insure
that the amount of care is consistent with good medical
practise.

Protocols for case management of the more complex
or expensive types of injury or illness are to be
developed. These protocols will largely be based on
the federally issued guidelines promulgated by the
Agency for ‘Health Care Policy and Research. They will
cover not only the care given by physicians but also
other health related aspects of a worker's treatment
including care by other health care or occupational
providers.

Protocols formulated by advisory panels will in-
sure general agreement as to what constitutes normal
practise in treating a given type of injury or illness,
and therefore should largely eliminate one scource of
friction between employers and employees. The
protocols provide a standard for the person charged
with deciding a dispute.

Utilisation review will be performed by a
committee appointed that purpose. It will use the
protocols as a standard, and will, when appropriate,
recommend changes. The utilization review committee,
by appropriate sampling techniques, will call to the
attention of health professionals instances where their
practise gives indication of possible overutilization.
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2. Fee schedules for health care providers will be
published by the Workers Compensation Commission and
adhered to. These are to be based on the generally
accepted RBRVS (Resource Based Relative Value System).
To insure comparability with the norm in health care,
the conversion factor for the RBRVS should probably be
the same as it is for Blue Cross/Blue Shield.

Selection of physician will be in accordance with
the current Michigan system.

Hospitals and other local area entities are
encouraged to develop appropriate clinics to provide
improved service for workers. (Such organizations are
already available through organizations such as The
Maine Occupational Health Program in places such as
Skowhegan, Norway, Augusta Belfast, Lewiston, Belfast,
Portland, the Penobscot Bay area, etc.)

A data collection section of the commission is
charged with collecting the necessary data at the
appropriate stages of the health care process. Data
will only be collected if it is necessary for cost
control or to insure efficient and effective health
care for the worker.

Independent Medical Examiners

The term "independent medical examiner" no longer
is used in its current confusing sense of either being
an independent medical authority or a person whose
selection by an insurance company raises questions of
objectivity.

Independent Medical Examiners in the new system
are completely independent of the factions in disputes.
They are have been selected by the Compensation Commis-—
sion for being especially qgualified to evaluate occup-
ational type problems. They are not only able to
assess the degree of injury as a medical diagnostician,
but are specifically qualified to asses the extent to
which an injury limits ability to work at specific
tasks. Their proficiency will be indicated by their
having been board certified by organizations such as
the American College of Occupational Medicine, or by
some other appropriate selection system. The perception
of IME's as objective is enhanced by the fact that they
are paid by the Commission.
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Independent Medical Examiners are not full time
employees. They are members of a selective panel of no
more than 25 MDs or DOs to be called upon by the
mediator or hearing examiner in a dispute. They will
also be called upon by the commission's medical divi-
sion as experts to render advice in the early stages of
the care of difficult cases to insure that a patient's
treatment is appropriate to both the patient's welfare
and in its cost.

On the IME panel will be representatives from
various specialties that may be required from time to
time to evaluate specialised types of disabilities.

I'm indebted to several health professionals for
the concepts discussed above. Especial thanks though
must go to Robert Keller, M.D. who spent hours helping
to develop several facets of the above.



SUMMARY OF WORK SESSION OF JULY 10. 1992
(Further discussion of Lewis checklist)

I8SUE: COVERAGE OF EMPLOYERS AND EMPILOYEES
(Subcontractor problem)

Levesque: MI law would help subs to alleviate some of liability

Contractor must assume part of responsibility especially
in hazardous industry

M1l law would perhaps create more comfortable culture
hetween contractor, subs and ee's

Correspondence has indicated that the industry couldn't
absorb thisg, but other states have been able to do so

Limit this to logging area and keep pregent exemptions
under ME law

Dalbeck: Wantg more insight regarding rates - why are MI's rates
higher in logging despite having a logging fund?
Additional liability on paper companies will only drive
rateg higher
Limit to logging area and keep present exemptions under
ME law

Picker: I1f subs entirely respongible for Workers' Comp., there is
an unfair advantage when competing for jobs to those
who do not carry 1t

Compromise — at time sub is hired, hiring co. should have
to require proof that sub has Workers' Comp. and should
do an annual review to make sure they continue to have
it — this would exempt hiring co. from any liability;
if hiring co. failg to do this, it would be at rigk

Such a compromise spreads costs and responsibility for

safety.
1f aub cannot afford workers' comp. then shouldn't be in
business — just like if can't pay taxes or its ee's

Keep present ME exemptions

Hathaway : Keep present ME exemptions

I133UE: INDEMNITY BENEFITS
(Permanent Partial - Barth memo)

Hathaway: Against impairment approach — only henefit is to give
pavor idea of costs from the outset, avoids paying

1



appropriate money to ee
Picker: Against impairment approach

Dalbeck: Leaning away from impairment approach, but wants more
info from Lewis

Levesque: Wants more info from lLewils

ISSUE: MEDICAL BENEFITS

FPicker: See Picker's typed cutline
Highlighta of outline:

Creation of med. divisgion in Workers' Comp. system

Med. advisory bhoard

Case management zystem and development of protocols;
in response to Dalbeck's concerns — more appropriate
term may be monitor rather than manage, in protocols
should determine which cages will be tracked and which
will fall out of the system — no desire to zee costly
bureaucracy

Utilization review — make sure no over—utilization

Fee schedules — published and followed, based on fed.
gov't. standards — RBRVS svstem

Dr. selection at time of injury - MI system

Require data collection for cost control and efficiency

Panel of IME's - paid by Commission, about 25 IME's, not
full time ee's, sgelected on basis of gpecial qualific.,
medical opinion final, gualified to look at job person
does and say whether they could con't to do such a job

IME'ss chosen by judge in each case

Hathaway: Likes Picker's plan

Dalbeck: Likes plan bhut nervous about case mgt. and degree to which
state agency invelved as a medical case manager—costly-—
mavbe need to define this area better

Levesque: Likes Picker's plan overall
Concerned that there are only 3 medical profegsionals in
ME trained in occupational injury
Contract basis might bhe the best solution

]



ISSUE: DISPUTE RESOLUTION

Hathaway: Attitudes need to change, the system itself should not

lend itself to litigation

Mandatory mediation — contract out for mediators;
tight time frame, begin within 7-10 days and finish
within 30 days; mediation on the premises if possible;
informal; mediators must submit written report to
Commission regarding outcome of mediation — if no
settlement, issues can be narrowed for further
proceedings

If mediation faills to bring about gettlement, Commigsion
would hear the case - either a specified number of
Commigsioners would hear the case or could contract out
to an arbitrator:; record of proceeding should be kept;
state administrative procedure act will apply to
hearings, in addition to other rules made by Comm.

Pre—-trial procedures eliminated

Outcome of proceeding before Commission 1gs final -
appeals limited to c¢laims of constitutional error which
would include a c¢laim that there are no facts to
support a decision (due process claim) — there is
constitutionally no need for an appeal mechanism unless
there is a claim of constitutional error

Board could certify gquestions to the Law Court if they
would like advice on a given isgue

To avoid any abuse of the Board applying law, there
should be an Office of General Counsel which can advise
the Commisgsion as to the law

IME's medical report is final — this will reduce litigat.

Review attorneys' fee limitation — might modify MI
system; discuss this with Lewis

Picker: Hathaway's outline sounds great
There might be a lot of casges at first, but hopefully
the caseload will drop sharply — should give safety

valve to Commissioners to ohtain outside help if
caseload gets too heavy

Dalbeck: Qutline needs clarification
Seems to change the concept of the labor-mgt. bhoard to
more of a judicial role — very large burden on them,

might make it a full-time pomition

Levesque: Likes Hathaway's outline

ISSUE: ADMINISTRATIVE STRUCTURE



Dalbeck:

Picker:

Levesque:

Hathaway:

See Dalbeck's typed outline

Outline good overall

Hegsitant about having selection of labhor-mgt hoard in
gole hands of AFL-CIO and Chamber ~ should think
of some other selection process, perhaps geographilc

Good outline
Leans towards 8 Commisgioners because of the gize of
the state, especially 1f they do the hearings

Good outline
Need to make sure that labor and mgt. reps. are real
representatives

ISBUE: SPECIAL FUNDS

(Safet

Levesgue:

Picker:

y as a special fund)

Need special funds to take care of the residual
market

Needs to be handled outside the political arena

Set up so that state cannot borrow from 1t

Safety should bhe a special fund

Need data to go by; the Bureau of Labor Standards has
no statistics and no money to i1.d. safety problems

Under one of the new rules 1/2 of a 5% surcharge on
premiums goeg into a gafely/training fund, but no set
prolicies on how to handle such a fund, no real
monitoring in place — Commission could set up such a
fund and monitor it, take this out of Dept. of Labor
before it goes into effect and put it in the Workers'
Comp. Commission

Barth warns against anything looking like sanctions
in the safety area; education is okay, but
enforcement runs into OSHA - one possibility is for
the state to do safety ingpections and publish a list
of those who do not comply. has been effective in other
states

Washington state requires joint Thealth and asafety
committees in companies with over 11 ee's to
investigate accidents and evaluate company safety
programs — good idea

Maine needs to focus on accident prevenhtion rather than on
long-term health research (can get this from fed,.
gov't.)

Other special funds up to discretion of Commisgsioners

Disturbed with dividing sarfety; put it all in the Workersg'
Comp. Commission — labor and mgt. are the people most
concerned about and affected by safety

A



Funds for safety should come out of workers' comp.
assessment
Need funding immediately to start zmafety programs

Dalbeck: Need gecond injury fund, important to MI approach
In creating new Commission with new functions (e.g.
responsibility for safety) wondering if dumping too
much on 8 Commisgsioners
Might be premature to preempt the new =afety rules, don't
know how they'll work vet
Maybhe task force should look at this later

Hathaway: Safety i1g8 the most important issue and needs to be dealt
with now
Should discuss thig with Lewis as the Blue Ribbon Comm.
needs to come to some agreement on this issue

I88UE: COMPETITIVE MUTUAL FUND
Dalbeck: See Dalbeck's typed outline

Picker: If initial financing from state, want to make sure state
cannot default; make organizations Jjointly respongible
to pay - look thru corporation to individuals

Should consider limits on Board members' terms — don't want
it to become a fast group

Concerned that fund would have to accept any ER as
policvholder — don't want to go back to old problems:
maybe should accept evervone the first vyear, but at the
end of 2 vears any company hot meeting reasonable
standards needs to solve 1ts own problems

Everyone can stay in the fund if can afford to pay their
rate; should be no subsidies

Would almost eliminate high risk pool

Should also consider taking group of companies and putting
them in the same pool: get like companies monitoring
each other (mimic self—insureds); don't have one group
subsidize another

Hathaway: Should leave the guestion of whether a company gets to
atay in high risk pool to discretion of the Commission-—
what 1if company had a major accident with many
injuries?

Leveagque: Good outline
Mechanics of pool initially should have some leeway —
give at least a second chance before kicking anyone out
of the =system (includes raising rates so high that a
company cannot afford to pay them)

&}
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MAINE WORKERS COMPENSATION COMMISSION
A New Independant Agency

The Commission

* Eight (or six?) Commissioners

* Equally divided between
~Labor (i.e. no -management wage earners employed by a
covered company)
-Management (i.e. owners or management level people
whose companies are insured or self insured under
workers comp.)

*Representation
-If eight, small (50 or less ees), medium (51-500)
and large (500 plus) and one municipal representative.
-Same breakdown for labor and management.

* Selection Process )
-Potential nominees would be submitted to the Governor
by representative labor or management organizations
(and, after the initial year, the Workers Compensation
Commission itself). The Governor would appoint with
normal legislative approval.
-Ability and willingness to collaborate should be a
major part of the selection criteria.
-In the initial Commission, at least two of the labor
and management members should come from the ad hoc
labor management Workers Comp Group.

*Terms of Office
-Four years, if eight. Three if six.
-Staggered terms. Only one labor and mahagement
position open each year. Initial appointments should be
for 4, 3, 2, and 1 year terms.
-Vacancies due to resignation should be filled only
for the remainder of the term.

* Chair
~Rotate between labor and management every six months.

Accountability of the Commission

* Overall management of the Commission with and objective
of assuring appropriate benefits at a cost which is
competitive with the average state.

Responsibilities of the Commission

* Hires the Director of the Commission who is responsible
for day-to-day management of the Commission.

* Approves and monitors the Commission’s budget.

* Establishes policies and approves regulations by which
the Commission operates.

* Appoints mediators, magistrates and any appeals board.
Note that these may be either contract positions on
Commission employees.



* Approves the appointment of other Commission senior staff.
* Reviews the performance of magistrates, appelate and
senior staff.

*Creates and appoints Advisory Boards (see below).

* Communicates to labor and management throughout the state
a culture which enhances an appropriate and expeditious
handling of workers compensation claims and a fast return to
work.

* Establishes safety programs and promotes a safe work
environment.

* Assures that the Commission maintains an adequate data
gathering and analysis activity and monitors the results of
the Commission’s efforts.

* Makes appropriate recommendations to the governor and
legislature for changes in the workers compensation
statutes.

* Reviews and advises on all W/C legislation proposed by the
legislature or governor. This review is mandatory before any
new legislation can be enacted.

* Initiates new programs which may be necessary to attain
the Commissions goals.

* Approves experimental programs for the delivery of workers
compensation benefits such as the integration of W/C with
other benefits (e.g. 24 coverage, cafeteria, etc).

Compensation of the Commission

* Commissioners will be reimbursed for all expenses and for
any lost wages due to Commission meetings, up to a maximum
of $100 per day.

Advisory Boards

* The commission shall establish a Safety Board to provide
input on safety matters and help in the promotion of
workplace safety.

* The Commission shall establish a Medical Advisory Board to
provide input on medical matters as well as assistance in
the employment of expert Independant Medical Examiners.

Function and Structure of the Commission Staff

* The Commissioners, working with the Director, are
responsible for the organization structure.

* That structure shall include the functions performed by
the State of Michigan except that they will be combined into
a single agency.

* The specific structure can deviate from that of Michigan.
However, it will include a data gathering function and a
Safety Bureau at a senior level.

* Compensation for all positions, including magistrates and
appelate commissioners will be consistent with the job
evaluation practices of the State Government in Maine.



Funding

* The commission’s operations shall be funded by an
assessment on insurers and self insured employers as
currently practiced in Maine.

* The assessed money shall be placed in a special fund under
the management of the Commissioners.

* This Process will not be instituted until after the
current budget biennium, during which time the Commissioners
will determine the needs of the Commission and its special
funds. The eventual assessments will not exceed the current
assessment rates.

Role of the Insurance Bureau

* The Insurence Bureau will exercise for workers comp its
normal insurence functions consistent with other types of
insurance coverage. These include:
-Approval of insurence companies to do business in the
State and to provide workers compensation insurance.
-Filing and review of rates.
~Self insurance approval.
-Financial audit of companies (including the special
workers comp state mutual company).
~Etc.



MAINE WORKERS COMPENSATION COMMISSION
A New Independant Agency

The Commission

* Eight (or six?) Commissioners

* Equally divided between
-Labor (i.e. wage earners employed bu a covered
company)
-Management (i.e. owners or management level people
whose companies are insured or self insured under
workers comp.)

*Representation
-If eight, small (50 or less ees), medium (51-500)
and large (500 plus) and one municipal representative.
-Same breakdown for labor and managtement.

* Selection Process
-Labor representatives nominated by Maine AFL/CIO and
any other representative labor group.
-Three Management representatives nominated by Maine
Chamber of Commerce and Industry in consultation with
local and regional chambers. One nominated by the Maine
Municipal Association.
-Three names nominated per open position. Names
submitted to the governor who would appoint with
legislative approval.
-Ability and willingness to collaborate should be a
major part of the selection criteria.
-In the initial Commission, at least two members of
both the labor and management members should come from
the ad hoc labor management Workers Comp Group.

*Terms of Office
-Four years, if eight. Three if six.
-Staggered terms. Only one labor and management
position open each year.
-Vacancies due to resignation should be filled only
for the remainder of the term.

* Chair
-Rotate between labor and management every six months.

Accountability of the Commission

* Overall management of the Commission with and objective
of assuring appropriate benefits at a cost which is
competitive with the average state.

Responsibilities of the Commission

* Hires the Director of the Commission who is responsible
for day-to-day management of the Commission.

* Approves and monitor the Commission’s budget.

* Establishes policies and approve regulations by which the
Commission operates.



* Appoints the members and chairs of the Board of
Magistrates and Appelate.

* Approves the appointment of other Commission senior staff.
* Reviews the performance of maglstrates, appelate and
senior staff.

*Appoints advisory boards.

* Communicates to labor and management throughout the state
a culture which enhances an appropriate and expeditious
handling of workers compensation claims and a fast return to
work.

* Establishes safety programs and promotes a safe work
environment.

* Assures that the Commission maintains an adequate data
gathering and analysis activity and monitors the results of
the Commission’s efforts.

* Makes appropriate recommendations to the governor and
legislature for changes in the workers compensation
statutes.

* Reviews and advices on all W/C legislation proposed by the
legislature or governor. This review is mandatory before any
new legislation can be enacted.

* Initiates new programs which may be necessary to attain
the Commissions goals.

* Approves experimental programs for the delivery of workers
compensation benefits such as the integration of W/C with
other benefits (e.g. 24 coverage, cafeteria, etc).

Compensation of the Commission

* Commissioners will be reimbursedfor all expenses and for
any lost wages due to Commission meetings, up to a maximum
of $100 per day.

Advisory Boards

* The commission shall establish a Safety Board to provide
input on safety matters and help in the promotion of
workplace safety.

* The Commission shall establish a Medical Advisory Board to
provide input on medical matters as well as assistance in
the employment of expert Independant Medical Examiners.

Function and Structure of the Commission Staff

* The Commissioners, working with the Director, are
responsible for the organization structure.

* That strujcture shall include the functions performed by
the State of Michigan except that they will be combined into
a single agency.

* The specific structure can deviate from that of Michigan.
However, it will include a data gathering function and a
Safety Bureau at a senior level.



* Compensation for all positions, including magistrates and
appelate commissioners will be consistent with the job
evaluation practices of the State Government in Maine.

Funding

* The commission’s operations shall be funded by an
assessment on insurers and self insured employers as
currently practiced in Maine.

* The assessed money shall be placed in a special fund under
the management of the Commissioners.

Role of the Insurance Bureau

* The insurence Bureau will exercise its normal insurence
functions consistent with other types of insurance coverage
with workers comp. These include:
-Approval of insurence companies to do business in the
State and to provide workers compensation insurance.
-Filing and review of rates.
~-Self insurance approval.
-Financial audit of companies (including the special
workers comp state mutual company).
-Etc.



MAINE MUTUAL WORKERS COMP COMPANY
(A Proposal)

The Charter

* Legislation would create an independant, non-profit
corporation. It would be responsible for running a special
competitive workers compensation fund. The charter would
require it to become a mutual insurance company in the
future, at such time that it could generate sufficient
capital for that purpose. While it would establish its own
sound underwriting practices and related rate structure, its
priority, by law, is to serve ANY small or medium sized
employer in the state seeking coverage, except as provided
below for companies unable to control their risk.

* The company is NOT an agency of the State of Maine and is
not to be supported in any way by the State’s general fund.
There are no State guarantees related to the fund or the
Company’s operation.

* Initial financing????
* The company will operate to the benefit of its
policyholders utilizing the principals of equity normally

practiced by mutual companies. (i.e. Each class of
policyholders should be paying its own way.)

Board of Directors

* The Board will include twelve persons plus the President,
who will also be the Chief Executive Officer.

* The Board will elect as Chairman one of its members other
than the President.

* Nine of the twelve members will come from policyholder
employers. They will be elected at the annual meeting of the
company by vote of the policyholders (one vote per
policyholder). They should serve staggered three year terms.

* The initial nine members will be nominated by a five
person nominating committee consisting of current residual
pool chief executive officers. Three of these nominating
committee members will be selected by the employer
representatives of the current residual pool, and one each
by the Maine Chamber and Maine Merchants. These Board
members will be elected at an organizational meeting of the
policyholders to be held prior to October 31,1992.
Nominations can also be made from the floor. This meeting
will be convened by the Superintendant of Insurance.



* The other three directors will recognize the public
interest objective of the company. They will include one
each selected by the Governor, Senate President and Speaker
of the House (with mutual approval?). They will have three
year terms, initially staggered 3, 2, 1 respectively.

Policyvholders

* Initial policyholders will be ALL companies presently
participating in the residual pool.

* The company will be obligated by statute to accept any
employer as a policyholder. The premium rates of each
policyholder will reflect its risk and will not consider
affordability.

Divisions

* Policyholders will be divided into appropriate sized
industry and/or geographic groupings, called Divisions.
Boards representing the companies in each Division will be
appointed by the company Board (see above). They will be
responsible for advising on rates to assure division
profitability, advising on claims processing and helping to
create and assure safety standards and safe and healthy work
environments.

* The number and size of divisions will be detemined by the
Board based on actuarial advice.

* A seperate division will be created for "high risks", to
be defined by the Company Board. The Company Board will be
the board for this division and will have as its objective
improving practices in these companies so they can be
returned to their normal division.

* To facilitate management and accountability of the
divisions, the Board will establish, through internal
accounting, operating statements fund balances for each
division with normal actuarial principals. However, all
assets of the Company will be comingled for investment
purposes.

* If the Board deems a subsidy is necessary for the High
Risk Division, it will recommend same to the Workers
Compensation Commission which will have the final authority
to decide the amount of subsidy, if any, and the method of
assessment. Any such assessment will be made against the
premiums (benefits for self insured) of all employers
covered by workers compensation. Every effort should be made
to avoid subsidies.



Management

* The Board will appoint the Chief Executive Officer of the
Company and such other officers as it deems necessary.

* The Company will employ a Chief Actuary or hire a
consulting actuary to act as same. If the latter, it will
not be a firm involved in establishing rates for the
industry. However, this does not preclude the use of advice
or data from such a firm.

* The Company may utilize investment advisors to manage its
funds, as approved by the Board.

* Third Party Administrators may be used to administer the
claims handling functions of either the total Company or of
divisions. In addition to cost considerations, selection
should the ability to handle claims in an expeditious manner
and work closely with claimants, including helping them
return to work.

Products

* The Company would exclusively offer workers compensation
insurance.

Duties of the Board

* Overall responsibility for the Company’s operation and
its financial integrety.

* Approval of the basic corporate structure.

* Approval of basic underwriting policies and rate
structures consistent with the Charter of the Company.

* Approval of investment policies, the selection of
investment manager(s) and any specific investments which are
made outside the parameters it establishes.

* Appointment of any appropriate Advisory Boards.

Liabilities/Guarantees



MAINE MUTUAL WORKERS COMP COMPANY
(A Proposal)

The Charter

* Legislation would create a domestic mutual insurance
company as a non-profit, independant public corporation. It
would be charged to operate like any other insurance
company, subject to the same rules, regulations, taxes and
assessments. Further, while it would establish its own sound
underwriting practices and related rate structure, its
priority is to serve ANY small or medium sized employer in
the state seeking coverage.

* The company is NOT an agency of the State of Maine and is
not to be supported in any way by the State’s general fund.

* Tnitial financing has not been determined, but may require
some assistance from the State in the form of loans which
would be paid back.

* As a mutual, the company will operate to the benefit of
its policyholders utilizing the principals of equity
normally practiced by mutual companies.(i.e. Each class of
policyholders should be paying their own way.)

* A model for this approach is the New Mexico Mutual
Casualty Company, established in 1990 by the New Mexico
legislature. However, some of these recommendations do
differ.

Board of Directors

* The Board will include twelve persons plus the President,
who will also be the Chief Executive Officer.

* The Board will elect as Chairman one of its members other
than the President.

* Nine of the twelve members will come from policyholder
employers. They will be elected at the annual meeting of the
company by vote of the policyholders (one vote per
policyholder). They should serve staggered three year terms.

* The initial nine members will be nominated by a nominating
committee consisting of the three employer representatives
of the current residual pool, and elected at an
organizational meeting of the policyholders to be held prior
to October 31,1992.



* The other three directors will recognize the public
interest objective of the company. They will include one
each selected by the Governor, Senate President and Speaker
of the House (with mutual approval?). They will have three
year terms, initially staggered 3, 2, 1 respectively.

Policyholders

* Initial policyholders will be ALL companies presently
participating in the residual pool.

* The company will be obligated by statute to accept any
employer as a policyholder.

* Policyholders will be divided into appropriate sized
industry and/or geographic groupings. Advisory Boards
representing each group will be formed to both advise on
rates and help promote safe and healthy work environments.

* To facilitate management and accountability of the above
groupings, the Board is free to establish, through internal
accounting, "funds" for each group consistent with the
principals of actuarial equity. However, all assets of the
Company will be comingled for investment purposes.

* It is recognized that no matter what, a certain small
percentage will have excessively high rates. These would be
placed in a seperate High Risk Pool, with a focus to change
their practices and bring them into one of the regular
employer groupings.

* If the Board deems a subsidy is necessary for the High
Risk Pool, It will recommend same to the Workers
Compensation Commission which will have the final authority
to decide the amount of subsidy and the method of
assessment. The assessment, if any, will be made against the
premiums (benefits for self insured) of all employers
covered by workers compensation.

Management

* The Board will appoint the Chief Executive Officer of the
Company and such other officers as it deems necessary.

* The Company will employ a Chief Actuary or hire a
consulting actuary to act as same. If the latter, it will
not be a firm involved in establishing rates for the
industry. However, this does not preclude the use of advice
or data from such a firm.

* The Company may utilize investment advisors to manage its
funds, as approved by the Board.



* Third Party Administrators may be used to administer the
claims handling functions of either the total Company or od
seperate groups. In addition to cost considerations,
selection should the ability to handle claims in an
expeditious manner and work closely with claimants,
including helping them return to work.

Products

* The Company would exclusively offer workers compensation
insurance.

Duties of the Board

* Overall responsibility for the Company’s operation and
its financial integrety.

* Approval of the basic corporate structure.

* Approval of basic underwriting policies and rate
structures consistent with the Charter of the Company.

* Approval of investment policies, the selectioOn of
investment manager(s) and any specific investments outside
the parameters it may establish.

* Appointment of any appropriate Advisory Boards.



Whenever a dirpute arises under this act the moving party
shall notify the Cor ission and the Commission shall contract foith
with for a medtlator from the State Court Mediation Service to
attempt to settle the dispute without delay. The mediator shall
meel. with the parties at a place convenient to them and shall
proceed to gather whatever infermation it deems necessary to
resolve the dispute and shall heve compulsory process for the
purpose of obtaining evidence. The mediator may resolve any issue
of fact against a party who intentionally refuses to cooperate and
shall so cextify tc the Cormission which shall enter such resolve
as 1f pert of its decision «s in a hearing.

Assistance to pavt"es in filing reguired documents and other
procedures shall be furnicshed by the Commission.

(IR

The statements made by the parties during the mediation
conference are confidential and not admissible before the
Commission or any court proceediny.

At the conclusion of the mediation process the medister shall
File a written report with the Commission which shall state the

i £ the agreement 1f the dispute is resolved or the issues of

fact agreed upon 1f the matter is not resolved.

If the matier is not resolved by mediaction it shall be heard
u

without delay by one or mere of the Commissioners or hy o person or
persons designated by ths Commiesion, which person sbhall be a
person experienced in labor relations. ‘

2 zecord of such hearing shall be kept. The Commissicon or its
designe s shall file a concise vwritten opinion stating its findinas
of fact. conclusions of law and its order. The order and cpinion
shall L. part of the hearing record.

Appeals frem  guch  orders  are  limited to  claims  of

Congstitutional ervcr and shzll ke made within 30 dayve of the order.

The hearing tribunal shall consult the general counsel on
netters of law.

Heerings shall he governed Ly the State APA rules and such
other rules of proccdurﬂ rot inconsistent with the APA as the

PR SN

Commission shall promulgate.

No interroyatives, depositions, etce



APPROVED || CHAPTER

L3091 | 615

3Y GOVERNOR PUBLIC LAW

STATE OF MAINE

IN THE YEAR OF OUR LORD
NINETEEN HUNDRED AND NINETY-ONE

H.P. 1397 - L.D. 1981

An Act to Make Changes in the Workers’ Compensation System

Be it enacted by the People of the State of Maine as follows:
PART A

Sec. A-1. 20-A MRSA §12704, sub-§1, as enacted by PL 1985, c. 695,
§11, is amended to read:

1. Long-term and short-term training. Providing, in close
cooperation with the private sector, both the long-term education
and training required for certain vocational and technical
occupations, __including occupational health and safetyv aspects of
those occuvations, and the short-term training necessary to meet
specific private sector and economic development needs;

Sec. A-2. 24.A MRSA §1853, as amended by PL 1989, c. 168, §§26

and 27, 1s further amended by adding at the end a new paragraph
to read:

§2362-A isclosu ium i m

insurance must disclose clearly to the emplover as separate
' h L' X ] i £ i
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factor for each vear included in the formula pursuant to section
2364, the medical, indemnity and administrative portions of the
premium and the portion of the premium attributable to the
workplace health and safety consultation services.,

When a__policy is issued to emplovers for workers'
compensastion insurance, it must be gsccompanied by a statement
disclosing the percentages of premium expended during the
previous vear by the insurer for claims paid, loss control and

her mini rati medi 1 vi n insurer
1 ! n iv inyv i ion

Sec. A-4. 24-A MRSA §2362-B is enacted to read:
2362-B. Workpl h h an af nsul ion
Workpl health n f nsul i rvi rovi
workers' m ation i r ier mpl wi n
experience ratina factor of one or more are subiject to the
following.

1. Definitions. As used in this section, unless _the
context ctherwise indicates, the following terms have the
following meanings.

A, "Workplace health and safety consultations" means @
service provided to an emplover to advise and_ assist the
employer in the identification, evaluation and control of
existing and potential accident and occupational health

problems.

2 Standards for workpl h h nd f

consultations, The superintendent shall adopt rules establishing
the standards fo approval of workplace health and safety
consultations provided to emplovers by ipnsurance carriers,

4, Optional purchase from another provider. An emplover
1 r workpl h n ion
rvi rom rovider r he 1} n mi ion

2-2856(17)



by the emplover of a certificate of completion of workplace

health n a ion vi nother v
rovider in rrier r__th
portion of the premium attributable to the workplace health and

safety consuvltation.
5. Notification to employer; request for consultation
rvi i rri writi w ' ion
i r ver 11 i mpl r £
work ion vi vai 1 n
h r ion wher vi
h r ngd w
for workplace health and safety consultation services,
r m r n W n
ion n -5 visi in
snall submit a ;gggrt to the employver desg;ibing the gu;ggse of
: - £ ! ind : ) : 3
evalu§§1g and the ggggmmgngatlggs Qg vel ng as_a gsnlt of the
evaluati The insurer shall in ri £ ars_a
r 11 r W ealth £ y
nsultations an he insurer's r r he emplover.
7 af work r nsibili W a health nd
f nsul ion vi n i r imini
la n mpl r' ibili] vi f
workpl . i r rrier i
™ Tiabili E 111 - . ] J f rom
ny consul ion or r ndatio

Sec. A-5. 24-A MRSA §2363, sub-§§1 and 2, as enacted by PL 1987, c.
559, Pt. A, §4, are amended to read:

1. Policies. Every insurance company or insurer issuing
workers' compensation insurance policies covering the payment of
compensation and benefits provided for in this subchapter shaii
must use only policy forms approved pursuant to section 2412.

2. Determination of rates. Every insurer issuing workers'
compensation insurance policies . shall file with the
superintendent its classification of risks and maximum premium
rates, which may not take effect until the superintendent has
approved them. The superintendent shall apply the procedures and
standards of this section in investigating, reviewing and
determining just and reasonable rates. The superintendent may:

A. Require the filing of specific rates for workers'
compensation insurance, including classification of risks,
experience or any other rating information from insurance

3-2856(17)



eempanies carriers authorized to transact insurance in this

State;
B. Make or cause to be made investigations as he-deems the
superintendent considers necessary to 5ati6fy—-~-himserH-

determire that the rates to be promulgated are just and
reasonable; and

C. At any time, after public hearing, withdraw kis the
i n ! approval of a previously approved rate
filing.

Sec. A-6. 24-A MRSA §2363, sub-§4, A, as repealed and replaced by
PL 1989, c. 423, §1, is amended to read:

A. Maine premium, 1loss and 1loss adjustment experience.
Maine premium, 1loss and loss adjustment experience shaii
must show:

(1) Data from all eemparies carriers writing workers'
compensation insurance in this State. If a company is
excluded from the rate level, trend, loss development,
expense determination, classification differentials or
investment income calculations, that company and its
market share shail must be identified and an
explanation provided for its exclusion;

(2) Premiums calculated at current rate level.
Whenever on-level factors are used, their derivation
shaii must be shown. The derivation of the percentages
of total premium written and earned at various rate
levels shaii must also be shown;

(3) The amount of premium collected from the expense
constant. This premium shaii must be provided in
dollars and as a percentage of the standard earned
premium and as a percentage of net earned premium. If
the percentage of premium collected in this manner is
expected to change, the extent of the change shaii must
be estimated and the details of this estimation
provided; :

(4) The amount of premium collected by the minimum
premium. This premium shai: must 'be provided in
dollars and as a percentage of standard earned premium
and as a percentage of earned premium. If the
percentage of premium collected 1in this manner 1is
expected to change, the extent of the change shaii must
be estimated and the details of this estimation
provided; .

4-2856(17)



(%) Earned premiums, which shail must include premium
collected from the specific disease loading. If
disease loadings have been excluded, a justification

skat+ must be provided;

(6) The 1latest earned premiums and market shares for
the 10 largest workers' <compensation insurers, by
group, in this State;

(7) The following information on eemparies garriers
deviating from bureau workers' compensation rates for
each of the last 3 years:

(a) A list of all deviating eemparies carriers;

(b) The total standard premium written at
deviated rates; :

(c) The percentage of the entire statewide
standard premium written at deviated rates;

(d) The total amount of deviations in dollars;

(e) The average percentage deviation for
deviating companies; and

(f) The average percentage deviation for all
eempanies carriers;

(8) The following information on eempary carriers'
workers' compensation dividend practices for each of
the last 3 years:

(a) A 1list of all eempanies carriers 1issuing
dividends; .

(b) The total amount of dividends in dollars;

(c) The average percentage dividend issued by
eemparies gcarriers issuing dividends; and

(d) The average percentage dividend issued by all
eempanies carriers;

(9) All policy year and accident year incurred 1loss
data used in the filing, provided in the aggregate and
also separated into paid 1losses, case-incurred and
ipcurred but not reported losses; and

5-2856(17)



423,

559,

(10) The related incurred losses for all incurred loss
adjustment expense data contained in the filing;

Sec. A-7. 24-A MRSA §2363. sub-§4, YN. as enacted by PL 1989, c.
§1, is amended to read:

N. The level of capital and surplus needed. The following
information relating to the 1level of capital and surplus
shail pust be provided:

(1) Aggregate premium to surplus ratios and reserve to
surplus ratios for the latest 5 calendar years for all
€empanies carriers writing workers' compensation
insurance in this State; and

(2) Estimates of comparable ratios for the years
during which the rates will be in effect; and

Sec. A-8. 24-A MRSA §2363, sub-§7, B, as enacted by PL 1987, c.
Pt. A, §4, is amended to read:

B. In establishing just and reasonable rates, the
superintendent shall consider:
(1) The When applicable, the reasonableness of any

return on capital and surplus allocable to the coverage
of risks in this State;

(2) The reasonableness of the amounts of capital and
surplus allocable to the coverage of risks in this
State;

(3) The reported investment income earned or realized
from funds generated from business in this State;

(4) The reported loss reserves, including the methods
and the interest rates used in determining the present
value for reported reserves and 'the use of those
reserves in the determination of the proposed rates;

(5) The reported annual losses and 1loss adjustment
expenses;

(6) The measures taken to contain costs, including
loss control, loss adjustment and employee safety
engineering programs;

(7) The relationship of the aggregate amount of

operating expenses reported by all eemparies gar;igrs
to the annual operating expenses reported in the filing

6-2856(17)



and the annual insurance expense exhibits filed by each
eempany carrier with the superintendent; .

(8) The impact of operating and management efficeney
efficiency of the eomparies carriers on expense levels
and the effect of wvariations 1in expense 1levels on
rates; and

(9) Any premium surcharges or credits ordered by the
superintendent pursuant to section 2367.

Sec. A-9. 24-A MRSA §2363, sub-§7-A, as enacted by PL 1989, c. 467,
§2, is amended to read:

7-A. Fee for servicing residual market. In every rate
filing in which a rating bureau requests a rate adjustment, the
superintendent shall take evidence on the issue of whether the
fee for servicing the residual market is reasonable. Concurrent
with the decision on the rate adjustment, the superintendent
shall issue a decision on whether the fee is reasonable, taking
into account the rate adjustment approved. If the superintendent
determines that the fee is not reasonable, the superintendent
shall order an adjustment to the fee, as necessary, to ensure

thHat the fee is reasonable. The superintendent shall adopt rules

establishing standards for the performance of adjustment services
Y vioi . v : n
rrier r view

Sec. A-10. 24-A MRSA §2364, sub-§4, A, as enacted by PL 1987, c.
559, Pt. A, §4, is amended to read: 5

A. The uniform experience rating plan shaii must be the
exclusive means for providing prospective ; premium
adjustments based upon the past claim experience of an
individual insured. The experience rating plan must provide
that t} lai : : ] 3 : :

which . vai . Wi
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If data is available for only 2 vears of claims experience.,

he weightin % n r _and_ 40%
for th n r

Sec. A-11. 24-A MRSA §2365-A is enacted to read:

experience rating and to all employers in the 1logging and
lumbering industries, including ‘emplovers of drivers, and sawmill

in tri insurer hall offer uctibl f $2 r
occurrence.

Man I ibl £ r t
1if 3 1 : : 3 ; " hall vid
ibl f n n
W r v % i i i
L r ratin

-~A Rul Th rinten h

Sec. A-13. 24-A MRSA §2366, sub-§2, §B, as enacted by PL 1987, c.
559, Pt. A, §4, is amended to read:

B. An employer is eligible for insurance from the Accident
Prevention Account if:

(1) The employer has at least 2 lost-time claims over
$10,000 and a loss ratio greater than 1.00 over the
last 3 years for which data is available; and

8-2856(17)



(2) The employer has attempted to obtain insurance in
the voluntary market and has been refused by at least 2
insurers whieh that write that insurance in this
State. For the purpose of this section, an employer
shali-be is considered to have been refused if offered
insurance only under a retrospective rating plan or
plans.

Sec. A-14. 24-A MRSA §2366, sub-§3, {JA and B, as enacted by PL 1987,
c. 559, Pt. A, §4, are amended to read:

A. The Safety Pool 1is an insurance plan that provides for
an alternative source of insurance for employers with good
safety records amd--is--dntended--+o- --0operaote --within--the
framewerk-6f-the-woluRtary-insuranee-masket,

B. An employer shaii-be is eligible for the Safety Pool if
that employer:

(1) Has had no more than one lost-time claim in the
last 3 years for which data is available, regardless of
the resulting loss ratio;

(2) Has a loss ratio whieh that does not exceed 1.0 or
h -ti i ver
over the last 3 years for which data is available; or

(3) Has been 1in business for 1less than 3 years,
provided that the eligibility shaitl---terminate
terminates if his the emplover's loss ratio exceeds 1.0
n he empl r h -tim j ver

$10,000 each at the end of any year.
Sec. A-15. 24-A MRSA §2366, sub-§4, §A-1 is enacted to read:

A;L_Jhulin_muﬂ_ixwmm_jg_mmg_mm‘
F1led ! Titl T ) : : : ;
baragraph B, :

Sec. A-16. 24-A MRSA §2366, sub-§5,YC is enacted to read:

9-2856(17)



must be paid by the Safety FEducation and Training Fund

established under Title 26, sectio 6l to the extent that
funds are available.

Sec. A-17. 24-A MRSA §2366, sub-§7-A is enacted to read:

Sec. A-i18. 26 MRSA §42-A, sub-§2, E-1, as enacted by PL 1987, c.
782, §3, is amended to read:

E-1. The development and administration of programs to

educate employers and employees regarding the
Whistleblowers' Protection Act, chapter 7, subchapter V-B;
and

Sec. A-19. 26 MRSA §42-A, sub-§2, E-2 is enacted to read:

E-2., The support for the development of long-term

Sec. A-21. 39 MRSA §5 is enacted to read:

10-2856(17)



5 Predetermination of i nden ntr by atus
1. Predetermination permitted, A worker, an emplover or _a

workers' compensation insurance c¢arrier, or any todether, may
apply to the Department of Labor for & predetermination of
whether the status of an individual worker, group of workers or a

W f n
m r in nden ntr r

scrutiny when raised in a subsequent workers' compensation claim,
then, depending on the final outcome of that subseguent
r in i r w ! ion i ran jer
11 1 T X i e 1 i
mium ntl n T r
position as if the final outcome under the contested claim were
predetermined correctly,
re rmin n ubmissi A n
form rov b h Depar n f T a _r f
predetermination regarding the status of a person or job
description as an employee or independent contractor. The status
i m Y Iov i
by n £ L by r L Topri
= Dot bmi - withi 14 d

adopt reasonable rules pursuant to the Maine Administrative
Procedure Act to implement the intent of this section, which is

Fford 3 3  {ab] : 3 3 nd
independent contractor status,
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Sec. A-22. 39 MRSA §21-A,sub-§4 is enacted to read:

4, Workpl health nd rainin rograms. e
following workplace health and safety plan requirements apply to
all emplovers in the State required to secure payment of

mpen ion in nformi with i i
T . . . . oy
i w n 4
proarams.

evaluatio of the emplover's workplace health and safety
experience and shall enclose a set of workplace health and

af ion ncludin -si tion ucation

and training activities and technical agssistance.

by emplovers and any . surcharges imposed by  the
Superintendent of Insurance,

12-2856(17)



Sec. A-23. 39 MRSA §23,sub-§1-A is enacted to read:

1-A., Pilot projects. Workers' compensation health benefits
pilot projects are asuthorized under the following provisions.

A, The Superintendent of Insurance shall adopt rules to

preferred provider organization, The premium must be paid
nti 1 mpl r h ram ibl
i n n men mpl n

Ve g5 .

D. Unless continued or modified by Jlaw, this section is
repealed on Qctober 31, 1996,

Sec. A-24. 39 MRSA §23, sub-§2, as amended by PL 1989, c. 435, §2,
is further amended to read:

2. Proof of solvency and financial ability to pay; trust.
By furnishing satisfactory proof to the Superintendent of
Insurance of solvency and financial ability to pay the
compensation and benefits, and deposit cash, satisfactory
securities or a surety bond, with the Workers' Compensation
Commission, in such sum as the superintendent may determine
pursuant to subsection 6; such bond to run to the Treasurer of
State and the Treasurer of State's successor in office, and to be
conditional upon the faithful performance of this Act relating to
the payment of compensation and benéfits to any injured employee.
In case of cash or securities being deposited, the cash or
securities shail must be placed in an account at interest by the
Treasurer of State, and the accumulation of interest on the cash
or securities so deposited shall must be credited to the account

13-2856(17)



and shail may not be paid to the employer to the extent that the
interest is required to support any present value discounting in-
the determination of the amount of the deposit. Any security
depcsit shail must be held by the Treasurer of State in trust for
the benefit of the self-insurer's. employees for the purposes of
making payments under the Act.

The superintendent shall prescribe the form of the surety bond
whieh that may be used to satisfy, in whole or in part, the
employer's responsibility under this section to post security.
The bond shail must be continuous, &hai: be subject to nonrenewal
only upon not less than 60 days' notice to the superintendent and
shat} cover payment of all present and future 1liabilities
incurred under the Act while the bond is in force and cover
payments whieh that become due while the bond is in force whieh
that are attributable to injuries incurred in prior periods and
whieh--are otherwise unsecured by cash or acceptable securities.
A bond shaii must be held until all payments secured thereby have
been made or until it has been replaced by a bond issued by a
gqualified successor surety whieh that covers all outstanding
liabilities. ©Payments under the bond shali-be are due within 30
days after notice has been given to the surety by the-ehadr--Gf
the commission that the principal has failed to make a payment
required under the terms of an award, agreement or governing
law. A surety bond shaii may not be used to fund a trust
established to satisfy the requirements of this section.

As an alternative to the method described in the first paragraph
of this subsection, an eligible employer may establish an
actuarially fully funded trust, funded at a level sufficient to
discharge those obligations incurred by the employer pursuant to
this Act as they become due and payable from time to time,
provided that the superintendent requires that the value of trust
assets shail be at least egual to the present value of ultimate
expected incurred <claims and claims settlement costs. The
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with this provision. The-+xust Trust assets shall must consist
of cash or marketable securities of a type and risk chédracter as
specified in subsection 7+ and shail have a situs in the United
States. The trustee shall submit a report to the superintendent
not less frequently than quarterly whieh that 1lists the assets
comprising the corpus of the trust, including a statement of
their market value and the investment activity during the period
covered by the report. The trust shaii must be established and
maintained subject to the condition that trust assets earmre& may
not be transferred or revert in any manner to the employer except
to the extent that the superintendent finds that the value of the
trust assets exceeds the present value of incurred claims and
claims settlement costs with an actuarially indicated margin for
future 1loss development. In all other respects, the trust
instrument, including terms for certification, funding,
designation of trustee and pay out sha2i, must be as approved by
the superintendent; provideds that the value of the trust account
shaii must be actuarially calculated at 1least annually by a
casualty actuary who 1s a member of the American Academy of
Actuaries and adjusted to the reguired 1level of funding. For
purposes of this paragraph, an "eligible employer" is one who is
found by the superintendent to be capable of paying compensation
and benefits required by this Act and:

A. Has positive net earnings; or

B. Can demonstrate a level of working capital adequate in
relation to its operating needs.

Notwithstanding any provision of this section or chapter, any
bond or security deposit required of a public employer whieh that
is a self-insurer shail may not exceed $50,000, provided that
such public employer has a state-assessed valuation equal to or
in excess of $300,000,000 and either a bond rating equal to or in
excess of the 2nd highest standard as set by a national bond
rating agency or a net worth equal to or in excess of
$25,000,000. If a county, city or town relies upon a bond
rating, it shall value or cause to be valued its unpaid workers'
compensation claims pursuant to sound accepted actuarial
principles. This value shai? must be incorporated in the annual
audit of the county, city or town together with disclosure of
funds appropriated to discharge incurred claims expenses. "Public
employer" 1includes the State, the University of Maine System,
counties, cities and towns.

In consideration of a self-insuring entity's application for
authorization to operate a plan of self-insurance, the
superintendent may require or permit an applicant to employ valid
risk transfer by the utilization of primary excess insurance,
subject to the provisions of subsection 6. Standards respecting
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the application of primary excess insurance shail must be
contained in a regulation promulgated by the superintendent
pursuant to the Maine Administrative Procedure Act, Title 5,
chapter 27%., Primary excess insurance shaiil must be defined as
insurance covering workers' compensation exposures in excess of
risk retained by a self-insurer.

As a further alternative to the methods described in this
subsection, .an employer shati--be s eligible for approved
self-insurance status pursuant to this Act if the employer
submits a written guarantee of the obligations incurred pursuant
to this Act, the guarantee to be issued by a United States or
Canadian corporation whieh that is a member of an affiliated
group of which the employer is a member, and which corporation is
solvent and demonstrates an ability to pay the compensation and
benefits, and the guarantee 1is in a form acceptable to the
superintendent. The guarantor shall provide quarterly financial
statements, audited annual financial statements and such other
information as the superintendent may require, and the employer
shall provide &a bond as otherwise regquired by this Act in an
amount not less than $1,000,000. Any such guarantor shaii-be is
deemed to have submitted to the jurisdiction of the Workers'
Compensation Commission and the courts of this State for purposes
of enforcing any such guarantee. The guarantor, in all respects,
shaii--be 1s bound by and subject to the orders, findings,
decisions or awards rendered against the employer for payment of
compensation and any penalties or forfeitures provided under this
Act. The superintendent, following hearing, may revoke the
self-insured status of the employer if at any time the assets of
the guarantor become impaired, encumbered or are otherwise found
to be inadequate to support the guarantee.

Sec. A-25. 39 MRSA §51-B, sub-§7, as amended by PL 1989, c. 502,
Pt. D, §22, is further amended to read:

7. Notice of controversy. If the employer, prior to making
payments under subsection 3, controverts the claim to
compensation, the employer shall file with the commission, within
14 days after an event whieh that gives rise to an obligation to
make payments under subsection 3, a notice of controversy in a
form prescribed by the commission. If the employer, prior to
making payments under subsection 4, controverts the claim to
compensation, the employer shall file with the commission, within
75 or 90 days, as applicable, after an event whieh that gives
rise to an obligation to make payments under subsection 4, a
notice of controversy in a form prescribed by the commission. The
notice shai® must indicate the name of the claimant, name of the
employer, date of the alleged injury or death and the grounds
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upon which the claim to compensation 1s controverted. The
employer shall promptly furnish the employee with a copy of the
notice.

If, at the end of the 14-day period in subsection 3 or the 90-day
or 75-day periods in subsection 4, the employer has not filed the
notice required by this subsection, the employer shall begin
payments as required under those subsections. In the case of
compensation for incapacity under subsection 3, the employer may
cease payments or continue paym gnti_as_jug_ldﬁd_ln_ﬁubﬁﬁQLlQn_ﬁ
and file with the commission a notice of controversy, only as
provided in this subsection, no later than 44 60 days after an
event whieh that gives rise to an obligation to make payments
under subsection 3. Failure to file the required notice of
controversy prior to the expiration of the 44-day §0-day period,
in the <case of compensation under subsection 3, constitutes
acceptance by the employer of the compensability of the injury or
death. Failure to file the required notice of controversy does
not constitute such an acceptance by the employer when it 1is
shown that the failure was due to employee fraud or excusable
neglect by the employer, except when payment has been made and a
notice of controversy is not filed within 44 60 days of that
payment. Failure to file the required notice of controversy
prior to the expiration of the 90-day period under subsection ¢
constitutes acceptance by the employer of the extent of
impairment claimed. Failure to file the required notice of
controversy prior to the expiration of the 75-day period under
subsection 4 for compensation for medical expenses, aids or other
services pursuant to section 52 constitutes acceptance by the
employer of the reasonableness and propriety of the specific
medical services for which compensation is claimed and requires
payment for those services, but does not constitute acceptance of
the compensability of the injury or death.

If, at the end of the 44-day 6Q-day period the employer has not
filed a notice of controversy, or if, pursuant to a proceeding
before the commission, the employer is required to make payments,
the payments may not be decreased or suspended, except as
provided in section 100.

Sec. A-26. 39 MRSA §52-A, sub-§2, as enacted by PL 1981, c. 514,
§2, is repealed and the following enacted in its place:

h T v r
providers are as follows,
A, W1th1n 5 pgg;ggsg days ﬁrgm the completion of a gd;;gl
min n in
i v W v
! v AN
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emplover and the emplovee a diagnostic medical report, on

for r r he M n r. for the inijur
for which compensation is being claimed, The report must
include the emplovee's work c¢apacity, likely duration of
incapacity, return to work suitability and treatment
required. h ica o) in r _ma nalties

r vi ion n_h vi who fai

mply with - ’ ‘ i
B. If ongoing medical treatment is being provided, every 30
' vi w

' whi
n ion 1 h lth rovi hal
respond within 10 business days from receipt of the reguest.,
h I vi h r
nd em final r f T men within
working days of the termination of treatment, except that
only an initial report must be submitted if the provider
: ted th ] TS ’
n_th ven n h n I
T vi 1
v vi r r
rdin h W
i i I w
mpen i i laim he nex hysician nr
f h m . When n i h
r b ifferen i i i i
the employee shall request to have the records transferred.

rcum v
j with i ri r
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to submit the reports in a timely fashion. In the case of
dispute, any interested party may petition the commission to

resolve the dispute.

Sec. A-27. 39 MRSA §52-B, as enacted by PL 1987, c. 559, Pt. B,
§22, is amended by adding at the end a new paragraph to read:

Sec. A-28. 39 MRSA §52-C is enacted to read:

2-C. R ri ion on reimbursement for health viders

To gualify for reimbursement for health care services
rovi r hi i
- Ta T ATvidus -
and courses of treatment must have successfully completed the
occupational health training program established in section 83-A.

Sec. A-29. 39 MRSA §53-C is enacted to read:
53~ Effe f volunteer servi

n_empl m v in A% r i 1 f
capacity is consistent with any medical restrictions., for a
publ , . T . . {zed . und 1
Cod . 50L(Cy(3 =Y o :
Title, .

. Sec. A-30. 39 MRSA §57, as amended by PL 1985, c. 372, Pt. A,
§22, is repealed. ' ~ '

Sec. A-31. 39 MRSA §57-B, sub-§13, as enacted by PL 1985, c. 372,
Pt. A, §23, is amended to read:

13. Applicability. Reimbursement under this section 1is

available solely with respect to employees who are injured and
rehabilitated after the effective date of this section. If
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reimbursement 1s available from the Employment Rehabilitation
Fund under this section, reimbursement shail may not be' available
from-the-Seecond-Injusry-Fund under section 537 57-D.

Sec. A-32. 39 MRSA §57-C, sub-§3, as enacted by PL 1985, c. 372,
Pt. A, §23, is amended to read:

3. Assessment waived. If, at the end of a calendar
quarter, the amount of dep051t in the Employment Rehabilitation
Fund, in that portion attributable to this section, is equal to
or exceeds the amount derived from the 1last assessment, the
assessment for that quarter shail must be waived and not levied
or imposed.

A. The Treasurer of State shall notify the State Tax
Assessor on the day after the end of the calendar quarter,
if the fund equals or exceeds that amount.

B. If so notified, the State Tax Assessor shall immediately
notify each insurer that the assessment is waived for that
quarter.

Sec. A-33. 39 MRSA §57-D is enacted to read:

1= n i ior injur

1, Payment for second injuries. If an emplovee who has a

permanent impairment from any cause or origin that is, or is
likely to be, a hindrance or obstacle to employment sustains a

rsonal inijur risin ut f in h f m men
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im r h m r I _insuran i i h
Employment Rehabilitation Fund, The Employment Rehabilitation
Fund may not be bound as to any question of law or fact by reason
of any award or any adjudication to which it was not a party or

A r f
Rehabilitation Fund, subject to the approval of the Workers'
mpen ion mm ion r h 1
Rehabilitation Fund, The Attorney General may not defend the
. Employment Rehabilitation Fund against any claim brought by the

State, The commission is authorized to hire, using funds from

the Employment Rehabilitation Fund, private counsel to defend any
i r h i ili i h

Sec. A-34. 39 MRSA §57-E is enacted to read:
§57-E., Contribution from employers: transfer from Second Injury
Fund
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After the chair determines that the Second Inijury Fund is no
longer required under this section, in every case of the death of
an _emplovee when there is no person entitled to compensation, the
employer shall pay to the Treasurer of State a sum egual to 100
times the average weekly wage in .the State as computed by the
Em n rity mm ion r nefi f h Emplovment
Rehabilitaticn Fund.

Sec. A-35. 39 MRSA §65, 2nd §, as repealed and replaced by PL
1965, c. 408, §8, is amended to read:

The commission or any commissioner may at any time after the
injury appoint a competent and impartial physician or surgeon to
act as medical examiner, the reasonable fees of whom shaii-be are
fixed by the commission. Upon order of the commission or any

mmi ion h f T h i ion i
emplover, Such medical examiner, after being furnished with such
information in regard to the matter as may be deemed essential
for the purpose, shall thereupon and as often as the commission
or the said commissioner may direct, examine such injured
employee in order to determine the nature, extent and probable
duration of the injury, or the percentage of ©permanent
impairment. He The medical examiner shall file in the office of
the commission a report of every such examination, and a copy
thereof shaii must be sent to each of the interested parties, who
upon request therefor shaii must be given the opportunity at a
hearing, before decree is rendered, to question said impartial
examiner as to any matter included in such report.

Sec. A-36. 39 MRSA §65, 4th §, as repealed and replaced by PL 1965,
c. 408, §8, is amended to read:

- If any employee refuses or neglects to submit himseif to any
reasonable examination provided for in this Act, or in any way
obstructs any such examination, or if he the emplovee declines a
service whieh that the employer is required to provide under this
Act, then, upon the filing of a petition ef-said or of a notice
of automatic discontinuance by the employer ard--hearing-befere

the-commission pursuant to section 100, such employee's rights to
compensation shaii--be are forfeited during the period of said

infractions if the commission finds that there is adequate cause
to do so.
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Sec. A-37. 39 MRSA §66-A, sub-§3, as amended by PL 1989, c¢. 388, is
further amended to read:

3. Time period; discrimination prohibited. The employer's
-obligation to reinstate the employee continues until one year, or
2 3 years 1f the employer has over 258 200 employees, after the
empleyee-has--reached-the - seage - o f - maxdrum- redicel- -improvement -in
the-judgment--of--the-commission date of the injury. An employer
who reinstates an employee under this section may not
subsequently discriminate against that employee in any employment
decision, including decisions related to tenure, promotion,
transfer or reemployment following a layoff, because of the
employee's assertion of a claim or right under this Act. Nothing
in this subsection may be construed to 1limit any protection
offered to an employee by section 111.

Sec. A-38. 39 MRSA §66-A, sub-§4, as enacted by PL 1987, c. 559,
Pt. B, §35, is repealed.

Sec. A-39. 39 MRSA §66-B is enacted to read:
66—-B ight- work 1

I r i - W I f
” 1 WOIk of i 3 ]

Sec. A-40. 39 MRSA §72, as amended by PL 1981, c. 291, §1, is
further amended to read:

§72. Interest on awards

Upon each award of the Workers' Compensation Commission,
interest shal® must be assessed from the date on which the
petition is filed at a rate of 6% 8% per year, previded except
that if the prevailing party at any time requests and obtains a
continuance for a period in excess of 30 days interest will be
suspended for the duration of the continuance. From and after the
date of the decree, interest shaii-be is allowed at the rate of
10% 15% per year. Payment of any interest allowed after the 10th
day following the date of the decree is not an element of loss
for the purpose of establishing rates for workers' compensation
insurance, This section shaiil must be enforced by the Workers'
Compensation Commission.

Sec. A-41. 39 MRSA §92,sub-§10 is enacted to read:
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Sec. A-42. 39 MRSA §94-A, sub-§1-A is enacted to read:

1-A. Notice to employer. The commission shall notify an
employer when an informal conference or formal hearing _is
heduled when noti 1 n i i1 nd w n
' r ] in i f h

mpl r i h 1

Sec. A-43. 39 MRSA §94.B, sub-§3, as amended by PL 1983, c. 479,
§19, is further amended by adding a new 2nd blocked paragraph to
read: '

mpl r iv r i I W
n h informal B wi
' lai K
rdin h 1 n
moun f n v
emplover or insurer who attends the conference without full
authority to make decisions regarding the claim, If a
repr n iv f th r h j 1 nf n r
n her r in f i ion repr ntativ hall
i f i r n iv n
behalf of the emplover and any other actions at the proceeding,

Sec. A-44. 39 MRSA §95, as amended by PL 1989, c. 256, §4, is
further amended to read:

§95. Time for filing petitions

Any employee's claim for compensation under this Act shaii
be is barred unless an agreement or a petition as provided in
section 94 shall-be is filed within 2 years after the date of the
injury, or, if the employee 1is paid by the employer or the
insurer, without the filing of any petition or agreement, within
2 years of any payment by such employer or insurer for benefits
otherwise required by this Act. The 2-year period in which an
employee may file a claim does not begin to run until the
employee's employer, if the employer has actual knowledge of the
injury, files a first report of injury as required by section 106
of the Act.” Any time during which the employee is unable by
reason of physical or mental incapacity to file the petition
shall is not be included in the period provided in this section.
If the employee fails to file the petition within that period
because of mistake of fact as to the cause and nature of the
injury, the employee may file the petition within a reasonable
time. Irn case of the death of the employee, there shati-be is
allowed for filing said petition one year after that death. No
petition of any kind may be filed more than 10 6 years following
the date of the latest payment made under this Act. For the
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purposes of this section, payments of benefits made by an
employer or insurer pursuant to section 51-B or 52 shaii-be are
considered payments under a decision pursuant to a petition,
unless a timely notice of controversy has been filed.

Sec. A-45. 39 MRSA §103-B, sub-§2-A, as enacted by PL 1989, c. 412,
§§2 and 5, is amended to read:

2-A. Basis. There shaii may be no appeal upon guestions of
fact found by the commission or by any commissioner., except to
correct mapifest error or injustice. Unless contipued by law,
this subsection is repealed June 30, 1993,

Sec. A-46. 39 MRSA §103-B, sub-§2-B is enacted to read:

~-B ig . iv n

Sec. A-47. 39 MRSA §104-A, sub-§2-A, as enacted by PL 1987, c. 559,
Pt. B, §45, is amended to read:

2-A. Failure to pay within time 1limits. An employer or
insurance carrier who fails to pay compensation, as provided in
this section, eshkhaii must be penalized as provided in this
subsection,

A. Except as otherwise provided by section 51-B, subsection

9, if an employer or insurance carrier fails to pay
compensation as provided in this section, the eemmissien
in n ur shall assess against the

employer or insurance carrier a forfeiture of up to #3168
$200 for each day of noncompliance. If the eemmissien
Superintendent of Insurance finds that the employer or
insurance carrier was prevented from complying with this
section because of circumstances beyond their control, no
forfeiture may be assessed.

(1) One-half--of--the-forfeiture--shall -be--paid-te-+the
empioyee-+to--whom-eompensation--is--due -and-1+/2-shell-be
- paid The forfeiture for each day of noncompliance must
be divided as follows: Of each day's forfeiture amount,
the first $50 must be paid to the emplovee to whom
compensation is due and the remainder must be paid to

the commission and be credited to the General Fund.
(2) If a forfeiture is assessed against any employer

or insurance carrier under this subsection on petition
by an employee, the employer or insurance carrier shall
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pay reasonable costs and attorney fees, as determined
by the eemmissier Superintendent of Insurance, to the

employee,

(3) Forfeitures assessed under this subsection may be

enforced - by the Superior Court in the same manner as
provided in section 103-E.

B. Payment of any forfeiture assessed under this subsection
shaltl is not be considered an element of 1loss for the
purpose of establishing rates for workers' compensation
insurance.

Sec. A-48. 39 MRSA §104-B, sub-§3, as enacted by PL 1981, c. 474,
§4, is amended to read:

3. Subrogation. Any insurer determined to be 1liable for
benefits under subsection 2 shail must be subrogated to the
employee's rights under this Act for all benefits the insurer has
paid and for which another insurer may be 1liable. Any such
insurer may, in accordance with rules preseribed adopted by the

eemmisEs:iO6R Superin den f Insur , file a petitien--for--an
reguest for appointment of an arbitrator to determine

apportionment of 1liability among the responsible insurers. The
€omRi66i0A--has - Juri-sdi-oti-on--ever--atl--Glaims--for--appertioRment
vRéef--this--section r - -Hr - @y - prooceeding-£for--apportieonmenty—-RO
iRsuEe E-46- -bound -as - e - any- -fHnding- e f -faet - o1--conclusion-oef-the
law-made-4in o pricr -proceedirg ~+rr~-whieh-i&-was-not-—-=a-partyr The
arbitrator's decision is limited to a choice between <the
submissions of the parties and may not be calculated by

averaging. Within 30 days of the request., the Superintendent of

Sec. A-49. 39 MRSA §106, sub-§1, as repealed and replaced by PL
1987, c. 559, Pt. B, §46, is amended to read:

1. Injuries. Whenever any employee has reported to an
employer under the Act any injury arising out of and in the
course of his the emplovee's employment whieh fthat has caused the
employee to lose a day's work er-hes--reguired-the-serviees-of--a
pRysieian, or whenever the employer has Kknowledge of any such
injury, the employer shall report the injury to the commission
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within 7 days after ke the emplover receives notice or has
knowledge of the injury. The employer shall also report the
average weekly wages or earnings of the employee, together with
any other information required by the commission. The employer
shall report whenever the injured employee resumes kis the
employee's employment and the amount of his the emplovee's wages
or earnings at that time. i

report of injury form for any injury that has required the

Sec. A-50. 39 MRSA §106, sub-§2, as repealed and replaced by PL
1987, c. 559, Pt. B, §46, is repealed and the following enacted
in its place:

2. ettlements. lemen T i his subsection
as follows.

W ver n 2
m n rri for ion
v n r
T v 1
incapacity that has ended, the emplover or carrier shall
- with 3 on -
recei r men ign h how
1 n n i h m
r r 1 n 1
n wi n' v
4 ior
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superintendent, either party may request a hearing before
the superintendent pursuant to Title 24-A, section 229, The
procedures set forth in Title 24-A, section 2320 do not
apply to appeals pursuant to this section. '

C. A settlement approved under paragraph A

while the
habi i

lan

Sec. A-51. 39 MRSA §106, sub-§3, as repealed and replaced by PL
1987, c. 559, Pt. B, §46, is amended to read:

3. Return to employment. Any person receiving compensation
under this Act who returns to employment or engages in new

employment after his fthat person's injury shall file a written
report of that employment with the commission and kis the

previous employer within 7 days of his that person's return to
work. This report shail must include the 1identity of the
employee, kis the employee's employer and the amount of his
weekly wages or earnings received or to be received by _the
emplovyee. h mmission shal m i
] : i bil] T ] ; on 3 |
emplover when the emplovee returns to work and the emplovee's
ibili i i hi ion

Sec. A-52, 39 MRSA §106,sub-§4 is enacted to read:

4. Em nt a T vi r'
r n Ison r ivin n ion under this A who h
r n (o) ha rson' revi t mil

. . - : :
%ndii~$h%§~ig%ﬁ?Q?—m“5Lf21Q—ldgT3??—gm9lQ%ﬁﬁrﬁlgh-;hgiplﬁﬁgllhgd

Sec. A-53. 39 MRSA §114 is enacted to read:
§114. Compilation of claims infcrmation

A person or entity may not compile for the purpose of
i ion an 1 i i i ion
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i hei lai with i i n
found by the commission to have violated this section is subiect
to the remedy provision of the Maine Human Rights Act, Title 5.
sections 4513 and 4614,

Sec. A-54, 39 MRSA §192, first 9. as amended by PL 1977, c. 696,
§415, is further amended to read:

On request of a party or on its own motion the commission
may in occupational disease cases appoint one or more competent
and impartial physiciansy-+4hedir--reasorable-fees--and-experses-+£o

be--fixed--anéd--paid--by-the --gommission.” Upon order of the
commission, the fees and expenses of the health care provider or
vi i These

appointees shall examine the employee and inspect the industrial
conditions under which he the employee has worked in order to
determine the nature, extent and probable duration of hkis the
occupational disease, the 1likelihood of its origin in the
industry and the date of incapacity. Section 65 of the Workers'
Compensation Act shail-appiy applies to the filing and subseguent
proceedings on their report, and to examinations and treatments
by the employer.

Sec. A-55. Report. The Director of the Maine Human Rights
Commission and the Chair of the Workers' Compensation Commission
shall consult and issue a joint report by October 1, 1992 to the
Joint Standing Committee on Banking and Insurance and the Joint
Standing Committee on Labor on unlawful discrimination against
injured employees, the need for coordination between the Maine
Human Rights Commission and the Workers' Compensation Commission
and any legislation and agency rules needed to protect injured
employees from unlawful discrimination.

~ Sec. A-56.° Public advocate for insurance study, The Office of Policy
and Legal Analysis shall study the establishment of a public
advocate for insurance to represent the public interest in
proceedings with regard to all 1lines of insurance. A report
containing background information and options for 1legislative
action must be presented to the Joint Standing Committee on
Banking and Insurance for the Second Regular Session of the 115th
Legislature no later than November 1, 1991,

Sec. A-57. Allocation. The following funds are allocated from the
Safety Education and Training Fund to carry out the purposes of
this Act.

1991-92 - 1992-93

LABOR, DEPARTMENT OF
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Bureau of Labor Standards
All Other $120,000 $100,000

Provides funds of $20,000 for
fiscal year 1991-92 for
workplace health and safety
training programs i1in the
Maine Technical College
System. Provides funds of
$50,000 for fiscal year
1991-62 and $50,000 for
fiscal year 1992-93 for the
Center for Occupational
Health and Safety at the
Central Maine Technical
College. Provides funds of
$50,000 for fiscal vyear
1991-92 and $50,000 for
fiscal year 1992-93 to fund
contracts to support, the
development of long-term
strategies to improve
occupational health and
safety professional education
and resources pursuant to the
Maine Revised Statutes, Title
26, section 42-A, subsection
2, paragraph E-2.

PART B

Sec. B-1. Special Commission to Study the Workers’ Compensation Commission.
There is established the Special Commission to Study the Workers'
Compensation Commission. :

1. Membership. The commission consists of 13 members. Six
members are appointed by the Governor, 3 members are appointed by
the President of the Senate and 3 members are appointed by the
Speaker of the House of Representatives. Appointments of the
Governor, the President of the Senate and the Speaker of the
House of Representatives must be made within 30 days of the

effective date of this section, At the commission's first
meeting, the members shall select the 13th member by majority
vote and that member shall serve as the commission chair. The

appointing authorities shall notify the Executive Director of the
Legislative Council at the time appointments are made.
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2. Scope of study. The Governor, the Joint Standing
Committee on Labor, the Joint Standing Committee on Banking and
Insurance and any other interested parties may each submit a list
of proposed areas for investigation by the commission. All
proposals submitted under this section must be submitted to the
Executive Director of the Legislative Council no later than

October 25, 1991. At 1its first meeting, the commission shall
select, by majority vote, from proposals submitted those that it
will review. The scope of the commission's study is limited to

those selected proposals.

3. Chair; meetings. The Chair of the Legislative Council
shall convene the first meeting of the commission no later than

November 1, 1991, At the first meeting, the commission shall
elect a chair as provided in section 1 and define its scope of
study as provided in section 2. The commission shall meet as

often as necessary to complete the study, but must meet .at least
once each month, '

4. Report. The commission shall submit an interim report
on the status of the study and any preliminary findings to the
Governor, the Joint Standing Committee on Labor and the Joint
Standing Committee on Banking and Insurance by December 1, 1991.
A final report including findings, recommendations and any
necessary implementing legislation must be submitted to the
Governor, the Joint Standing Committee on Labor and the Joint
Standing Committee on Banking and Insurance by March 1, 1992.

S. Staff. The commission may request staff assistance from
the Legislative Council and from the Department of Professional
and Financial Regulation.

6. Compensation. Legislative members are compensated as
provided in the Maine Revised Statutes, Title 3, section 2.
Nonlegislative members are compensated for any reasonable
expenses.

Sec. B-2, Appropriation. The following funds are appropriated
from the General Fund to carry out the purposes of this Act.

+1991-92
LEGISLATURE
Special Commission to Study the
Workers’ Compensation Commission
Personal Services $2,860

All Other 6,700
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Provides funds for the Special Commission to
Study the Workers' Compensation Commission
including per diem for legislative members,
expenses for all members, printing costs and
other miscellaneous expenses.

LEGISLATURE —
TOTAL $9,560

Sec. B-3. Special Commission to Study the Regulation of the Insurance Industry.
There is established the Special Commission to Study the
Regulation of the Insurance Industry.

1. Membership. The commission consists of 13 members. Six
members are appointed by the Governor, 3 members are appointed by
the President of the Senate and 3 members are appointed by the
Speaker of the House of Representatives. Appointments of the
Governor, the President of the Senate and the Speaker of the
House of Representatives must be made within 30 days of the

effective date of this section.- At the commission's first
meeting, the members shall select the 13th member by majority
vote and that member shall serve as the commission chair. The

appointing authorities shall notify the Executive Director of the
Legislative Council at the time appointments are made.

2. Scope of study. The Governor, the Joint Standing
Committee on Labor, the Joint Standing Committee on Banking and
Insurance and any other interested parties may each submit a list
of proposed areas for investigation by the commission. All
proposals submitted under this section must be submitted to the
Executive Director of the Legislative Council no 1later than

October 25, 1991. At 1its first meeting, the commission shall
select, by majority vote, from proposals submitted those that it
will review, The scope of the commission's study is 1limited to

those selected proposals.

3. Chair; meetings. The Chair of the Legislative Council
shall convene the first meeting of the commission no later than

November 1, 1991. At the first meeting, the commission shall
elect a chair as provided in section 1 and define its scope of
study as provided in section 2. The commission shall meet as

often as necessary to complete the study, but must meet at least
once each month, '

4. Report. The commission shall submit an interim report
on the status of the study and any preliminary findings to the
Governor, the Joint Standing Committee on Labor and the Joint
Standing Committee on Banking and Insurance by December 1, 1991.
A final report including findings, recommendations and any
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necessary implementing 1legislation must be submitted to the
Governor, the Joint Standing Committee on Labor and the Joint
Standing Committee on Banking and Insurance by March 1, 1992.

5. Staff. The commission may Tequest staff assistance from
the Legislative Council and from the Department of Professional
and Financial Regulation.

6. Compensation. Legislative members are compensated as
provided in the Maine Revised Statutes, Title 3, section 2.
Nonlegislative members are compensated for any reasonable
expenses.

Sec. B-4. Appropriation. The following funds are appropriated
from the General Fund to carry out the purposes of this Act.

1991-92
LEGISLATURE
Special Commission to Study the
Regulation of the Insurance Industry
Personal Services $2,860
All Other 6,700
Provides funds for the Special Commission to
Study the Regulation of the 1Insurance
Industry including per diem for legislative
members, expenses for all members, printing
costs and other miscellaneous expenses.
LEGISLATURE —_—
TOTAL $9,560

PART C
Sec. C-1. 24-A MRSA §2364, sub-§4, §C-1 is enacted to read:

3 - - ] : ] hall 3 ]
to protect employers from the Jmpact of these subseguent
= - - ™

vi v
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Sec. C-2. 24-A MRSA §2366, sub-§11 is enacted to read:

11, Producer fees. The servicing carrier in the residual
market shall pay a fee to the producer designated by the emplover
on renewed policies upon payment of premium due. The fee must be
4% of the first $5.000 of renewal premium and 2.5% of renewal
premium in excess of $5.000. The fee must be based on the state

standard premium.

Sec. C-3. 39 MRSA §51-B, sub-§8, as amended by PL 1983, c. 682, §6,
is further amended to read:

. 8. Effect of payment. 1If, within the -44-day 60Q-day period
established in subsection 7 and after the payment of compensation
for incapacity without an award, the employer <elects to
controvert the claim to compensation for incapacity, the payment
of compensation shail may not be considered to be an acceptance
of the claim or an admission of 1liability. Notwithstanding the
provisions of section 99-C, the acceptance of compensation in any
case, except by decision or agreement, by the injured employee or
his mpl 's dependents shal: 1is not be considered an
admission by the employee or his the employee's dependents as to
the nature and scope of the employer's 1liability or a waiver of
the right to gquestion the amount of compensation or the duration
of the same or the nature of the injury and its consequences.

The emplover may continue the payment of compensation for
incapacity under subsection 3 following the filing of a notice of

controversy and up to the convening of the formal hearing if the

f ntrover wa

Sec. C-4. 39 MRSA §52, first §, as amended by PL 1981, c. 93, is
further amended to read:

An employee sustaining a personal injury arising out of and
in the course of his that emplovee's employment or i#s disabled by
occupational disease skhali--be is entitled to reasonable and
proper medical, surgical and hospital services, nursing,
medicines, and mechanical, surgical aids, as needed, paid for by
‘the employer. An injured employee shaii--have has the right ¢e
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make--Hhis---own--selection--e£ select a physician or surgeon
authorized to practice as such under the laws of the State.
Initially the employvyee may select the emplovee's own health care
provider. Once an employvee selects a health care provider, the
employee may not change health care providers more than once
without seeking approval from an independent medical examiner or

the emplover, This provision does not limit an emplovee's right

Sec. C-5. 39 MRSA §52, as amended by PL 1989, c. 434, §8, is
further amended by adding at the end 2 new paragraphs to read:

The Medical Coordinator, in consultation with the
wﬁwmswuﬂm&u&w
involv 1 I lishin

§pec1f1c Drotocols Dertalnlnq to the extent and duration of

T nt f ifi injuri n 111 n h ir

n if neri vai i n
purchase, Providers shall prescribe generic drugs whenever
i advisable for the trea n f an injur r disea T
which compensation is claimed, If an employvyee purchases a
i r W h r ribi Nop! i i

Sec. C-6. 39 MRSA §52-A, sub-§1, as amended by PL 1989, c. 668, is
- repealed and the following enacted in its place:
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B, The information pertains only to the initial treatment in
paragraph A and all treatments within 5 days of the initial
t;rgat;mgn; .

Sec. C-7. 39 MRSA §65, first §, as amended by PL 1965, c. 513, §81,
is further amended to read:

Every employee shall after an injury, at all reasonable
times during the continuance of his disability if so requested by
his the employer, submit himseilf to an examination by a physician
or surgeon authorized to practice as such under the laws of this
State, to be selected and paid by the employer. Qnce an emplovyer

vi n h
employer may not request that the employee be examined by more
n h vi wi i v '
i i hi vision
does not limit an emplover's right to reguest that the emplovee
e examined b a iali rral h health r
vider n h m i xami h iali he
1 L ma requ a xamined
ifferen i llS in the rior roval
from the independent medi ga examiner Q the emplovee. The
employee shaii-have has the right to have a physician or surgeon
of khis the emplovee's own selection present at such examination,

whose costs shali-be are paid by the employer. The employer shall
give the employee notice of said right at the time ke the
employer requests such examination.

Sec. C-8. 39 MRSA §100-A, as amended by PL 1989, c. 580, §20, is
repealed.

Sec. C-9. 39 MRSA §100-B is enacted to read:

-B rial w ri
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B. All obligations under subchapter III-A are suspended,

The emplovee must provide to the emplover a memorandum from the
emplovee's treating health care provider stating that the
emplovee is able to refurn to work.,

2 ion f
' weekl mpen
l N ¥ ] ! Do i aid bet ]
i w ] h wi
circumstances:
! W v

submitted to the emplover, within 14 days of leaving
mployment a memorandum from th me_ health care rovider

that furnished the memorandum under subsection 1, The

health are provider 1 i i h m ndum he

PARTD
Sec.D-1. 24-AMRSA ¢.52 is enacted to read:
CHAPTER 52
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rvi n vi nsi wi i ial
standards and the sound financial integrity of the company.

§3702. Definitions

As used in this chapter, unless the context otherwise
indicates, the following terms have the following meanings,

" " n 3 f

h Main Empl rs' Mu nsur mpan m b

lish i 1 4 i 1
the reguirements and standards of this Title except those from
which it is specifically excepted. Notwithstanding any other Jlaw
to the contrary, the company's authority to operate is limited as
follows,

Ex ion from n
policvholders are exempt from participation and may not ijoin or
contribute financially to, nor be entitled to the protection of,
eany plan, pool, association or guaranty or insolvency fund

authorized or reguired by this Title,

I
premium volume of the voluntary market is less than 20% of the
total statewide premium volume, or if, by December 31, 1995, the
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premium volume of the voluntary market is less than 25% of the

total statewide premium volume, the operations of the company may

be initiated as provided in this section.

For the purpose of this section, the imputed premium of any
icyholder h | ran initi i f-1 re
: ; ™ j ] hi - ; T : l

v ntary mar remium.

h intenden T v n rket
premiums fail to meet those thresholds, the superintendent shall
if v i
2 m n
mpany S rational nl n h f fun
Iov T ion f n
2 . Th ropriation r i h mpan
plus interest at market interest rate calculated from the time
that the company accepts the appropriation, The appropriation
men m W4 v

3, Application for certificate of authority. The Governor
shall appoint the initial board of directors., as provided in
i 7 ion which hal n i
apply for a certificate of authority. If the application

1i with r j i | i
superintendent shall issue a certificate of authority.
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the determination of proper premium rate levels, the incidence of

work-related injuries. costs related to those injuries and any
Other data that the company considers desirable, The company

must provide this data tg¢ the Superintendent of Insurance, the
Chair of the Workers' Compensation Commission and the Department
Labor annually an nr

Sec. D-2. 39 MRSA §2,sub-§3-B is enacted to read:

-B mmuni " ity wi in

- 1 3 n : : L]
! W

i i ! ini whichev

Qgreater,
Sec. D-3. 39 MRSA §51,sub-§4 is enacted to read:

4 uent nonwor injuri
nonwork-related injury or disease that is not causally connected
revi mpen 1 injur h n nwork-rela
injur di | m a r i

Sec. D-4. 39 MRSA §52-B, as enacted by PL 1987, c. 559, Pt. B,
§22, is amended to read: :

§52-B. Medical fees; reimbursement levels

In order to ensure appropriate limitations on the cost of
health care services, the eemmissiern Medical Coordinator shall
propose to the chair and the chair may adopt or amend rules under
Title 5, chapter 375, that establish:

1. Maximum charges. Standards, schedules or scales of
maximum charges .for individual services, procedures of courses of
treatment. The maximum charges shaii may not be less than the

usual, customary and reasonable charge paid by private 3rd-party
payors for similar services provided by Maine health care
providers. In establishing these standards, schedules or scales,
the commission shall consult with organizations representing
health care providers and other appropriate groups. The
standards shaii must be adjusted annually to reflect any
appropriate changes in 1levels of reimbursement. The standards

shall ret apply to hospital costs and health care providers and
must be in effect po later than January 1, 1992

; and

2. Depositions or hearings. Various fees for preparation

of matericls, lnglndgng reports of treatment required in section
52-A, subsection ., or attendance at depositions or hearings as

may be regquired under this Act.

.
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Sec. D-5. 39 MRSA §52-D is enacted to read:

52-D. Medical ilization review and emen

1. Purpose, To ensure gquality treatment for injured
emplovees and to provide reasonable and proper health care

services, the Medical Coordinator shall develop and implement a

2 lical tilizati view : . . ]
r i i 113 i view
rvi render health vi T W
A h f win i in T men r
r n f 1
independent medical examiner:
(1) Whether treatment or proposed treatment is
excessive, unreasonable or improper:
2 W r th vi i with
ith v r i :
Wh T h N T
h i f -B

whose treatment will be reviewed, a request on forms

prescribed by the Medical Coordinator.
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Within 1% davs after a request for medical utilization
review has been submitted, the Medical Coordinator shall
appoint an independent medical examiner to perform the
review ané notify the parties and the provider whose
treatment will be reviewed of the appointment, The
independent medical examiner must be from the same health

review . Th n nden X n v n

E. in n medj in
xaminer' findin n be mmen i h rti h

rvij 3 v s . w.]. 30 3 £ !l
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(4) That a provider reimburse an emplover or insurer
for services that were paid for and are found to be
inappropriate, unreasonable 0Or excessive: or

(5) That a proposed surgical procedure is not
r n n r r L n f_an

lical fipai "Sul a1 vid " ]
preponderance of evidence, "Substantial evidence" does not
nolud Jical vid T 1) ] T nd Jent

ical xaminer. Th ission m i writin

a management pr m Medi rdin r sh
r a man n Iogr involvi 1
lengthy or expensive medical services, Or cases involving chronic
conditions that are unresponsive to standard medical treatment.
h ram i n 1 in i
r h i wi

elements;
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4, Penalties., If the Medical Coordinator finds from a
review of the findings o©of independent medical examinets that a
provider has demonstrated a pattern of overcharging for services
or of rendering services that are inappropriate, unreasonable or

X i v h i f i
connection with any claim, the Medical Coordinator shall provide
h | in L Vi wi tion f
hi rmination h i i r ‘
- j ncludi 1 1imi :
| rovi ivi i
vi r i r i
c Jinat ‘mapently bar a provider from eligibility for

Ru Th
L1 h r i i hai
h rules. In r in h h Medical
rdinator hall nsult with anizations knowl le u
health care utilization and cost containment. including health
vi i v i ilizati

review and case management,

Sec. D-6. 39 MRSA §54-B, sub-§2, as enacted by PL 1987,c. 559, Pt.
B, §27, is amended to read:

2. Limitation. Any employee who has--T1ecched —IRaxHmMHR
medicai-improvement-and is able to perform full-time remunerative
work 1in the ordinary competitive labor market in the State,
regardless of the availability of such work in and around his
that employvee's community, is not eligible for compensation under
this section, but may be eligible for compensation under section
55-B. Reasonable moving and relocation expenses for employees
who are retrained or rehabilitated under this:-Act are available
as provided in section 87, subsection 2.

Sec. D-7. 39 MRSA §55-B, as amended by PL 1989, c. 575, is
repealed and the following enacted in its place:
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compensation under this sectiop after the employee has received
520 weeks of compensation under section 54-B, this section or

both sections.
1, Evaluation standards. This subsection governs the
this section,

incapaci r i i i 100% h mpl
rden of pr ion_an roof on th vai 113 f work

B. After the first 40 weeks from the date of inijury. the
1 r h rden i in
m ! i IM___WOT T f

show that the employee was not hired for one of the
positions. The employver shall pay all reasonable expenses
incurred by the emplovee in conducting the exploration of

Sec. D-8. 39 MRSA §56-B, sub-§1, as enacted by PL 1987, c. 559,
Pt. B, §33, is amended to read: :

l. Weekly benefit. In the case of permanent impairment,
the employer shall pay the injured employee a weekly benefit
equal to 2/3 of the state average weekly wage, as computed by the
Bureau of Employment Security, for the number of weeks shown in
the following sch=dule:

A. One week for each percent of permanent impairment to the
body as a whole from 0 to 14%;
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B. Three weeks for each percent of permanent impairment to
the body as a whole from 15% to 50%;

C. Four and 1/2 weeks for each percent of permanent
impairment to the body as a whole from 51% to 85%; and

D. Eight weeks for each percent of permanent impairment to
the body as a whole greater than 85%.

Compensation under this section is in-additdien-to reduced by any
compensation under section 54-B or 55-B received by the employee.

Sec. D-9. 39 MRSA §82, sub-§3, D, as enacted by PL 1985, c. 372,
Pt. A, §29, is amended to read:

D. The administrator shall assist the ehairman gchair in
developing rules under section 92, subsection 1, regarding
rehabilitation, including, but not limited to, rules
governing minimum standards for providers of rehabilitation
services, the types of services each category of provider is
gqualified to provide and procedures for rehabilitation cases.

mini r v Vi f
— con s - : o :
ical - = s - .
n N \'4 W N
h .
providers of the following 3 employment rehabilitation
servaices.,
v for 1
habili Y
. .
{c)  Implementation = of = the  employment
habilitat ]
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or be employed by or have an ownership interest in any
firm or organization that provides rehabilitation plan
development or implementation services.,

Sec. D-10. 39 MRSA §82, sub-§3, §F, as enacted by PL 1985, c. 372,
Pt. A, §29, is amended to read:

F. The administrator shall develop fee schedules for
providers of rehabilitation services, 1listing the maximum
allowable fees for testing, evaluations of suitability,
development of rehabilitation plans and other rehabilitation
services.

(1) In setting a fee, the administrator shall take
into account the wusual fee charged to provide that
service in the State and the reasonable and necessary
costs of providing the service.

(2) The administrator may grant prior approval of a
fee higher than the maximum in the rate schedule 1in
exceptional circumstances.

(3) Fee schedules developed under this paragraph do
not apply to services provided by in-house providers of
rehabilitation services.

4 vi f
rehabilitation plan must include a maximum amount for
ministrativ rvi n %

the total cost of a plan.

Sec. D-11. 39 MRSA §83, sub-§1, as enacted by PL 1985, c. 372, Pt.
A, §29, is amended to read:

1. Reports. Within 120 days following an. injury whieh that
gives rise to a claim under this Act, or within 120 days
following the first day of a subsequent period of incapacity Adue
to that injury, where when an employee has not returned to Hhis
the emplovee's previous employment, the employer shall submit a
report to the administrator to assist in the early identification
of those employees who may need rehabilitation to achieve job
placement.

A. The report shaii must be in the form prescribed by rule
of the commission and shaii include information to the best
of the employer's knowledge on whether the employee 1is
likely to return to his the emplovee's previous employment
and any other information required by the rule.
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B. The report skhail must be forwarded to the administrator
and a copy provided to the employee.

C. If the employer 1is wunable to determine whether the
employee 1is likely to return to his the emplovee's previous
employment, the employer shall include in the report a date
by which he the emplover expects this determination to be
made and the basis for selecting that date.

D. If the employer reports that the employee is likely to

return to his the emplovee's previous employment, the
employer shall include in the report the date by which ke

the employer expects the employee to return to work and the
basis for selecting that date.

E. in--either--iRrstapce,r--the The employer shall file a
supplemental report under this subsection on or before khat

the date selected in paragraph C or D unless the

administrator requires otherwise,

Sec. D-12. 39 MRSA §83,sub-§3, D is enacted to read:

Sec. D-13. 39 MRSA §83-A is enacted to read:

—A arl val ion reenin

inistr hal ishi i i
v ion i i i i 1litd
113 i velopi i reviewi m
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habili i vider ri eginnin men
habili ion under is Ti

Sec. D-14. 39 MRSA §84, sub-§1, as enacted by PL 1985, c. 372, Pt.
A, §29, is amended to read:

1. Applicability. This section applies to all employers in
the State whiek that maintainy--on--Fapuvary-i4--k986~ a certified
rehabilitation counselor on premises to provide rehabilitation
services that meet the requirements of this subchapter. These
services must may be provided only to their own employees.

Sec. D-15. 39 MRSA §85, sub-§1, as amended by PL 1989, c. 580, §1l1,
is further amended to read:

1. Order of evaluation. When a compensable injury exists
and the employee has requested employment rehabilitation upon
referral by the treating health care provider or occupational
health center, when the emplovee meets the screening criteria for
early evaluation for employment rehabilitation or when the report

required under section 83, subsection 1, indicates that the
employee is not 1likely to return to the employee's previous
employment, the administrator shall order an evaluation of the
suitability of rehabilitation for the employee. If the parties
agree to an evaluation, the order is deemed to have been made by
the administrator unless notice to the contrary is received by
the parties within 14 days after written notice of the agreement
is sent to the administrator.

Sec. D-16. 39 MRSA §85, sub-§2-A, F, as enacted by PL 1989, c. 580,
§11, is repealed.

Sec. D-17. 39 MRSA §85, sub-§4-A,{B is enacted to read:

Sec. D-19. 39 MRSA §92-A is enacted to read:
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2-A n nt medi

1, Examiner system, The Medical Coordinator shall develop
and implement an independent medical examiner system consistent

with the r iremen £ i £ m
the Medical Coordinator shall create and maintain a list of
health care providers experienced and competent in the treatment
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the Medical Coordinator may select an independent medical
examiner, )

4, Procedure. The Medical Coordinator shall propose to the
chair rules pertaining to the procedures before the independent
medical examiner, including the parties' ability to propound

questions relating to the medical condition of the emplovee to be
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commission or for assisting in the origination, investigation or

r ration of th r r information vi
9, Annual review, The Medical Coordinator shall create a
review process t0o oversee on an anpual basis the quality of
erforman n h imelin ubmission f ical
indin h vi v v i
medical examiners.,

Sec. D-20. 39 MRSA §98, als repealed and replaced by PL 1983, c.
479, §21, is amended by adding at the end a new paragraph to read:

Sec. D-21. 39 MRSA §100, as amended by PL 1987, c. 559, Pt. B,
§§41 and 42, is further amended to read:

§100. Petitions for review; automatic discontinuance or
reduction of benefits

1. Relief available. Upon the petition of either party, a
single commissioner shall review any automatic discontinuance or
reduction by an employer pursuant to subsection 4-A or any
compensation payment scheme required by this Act for the purposes
of ordering the following relief, as the justice of the case may

require:

A. Increase, decrease, restoration or discontinuance of
compensation.

2. Standard for review. The basis for granting relief under
this section is as follows,

A. On the first petition for review brought by a party to
an action, the commissioner shall determine the appropriate
relief, if any, under this section by determining the
employee's present degree of incapacity.

B. Once a party has sought and obtained a determination
under this section, it is the burden of that party in all
proceedings on his subsequent petitions under this section
to prove that the employee's earning incapacity attributable
to the work-related injury  has changed since that
determination.
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. _ _When an r ] r i -
denving the employee's petition for reinstatement of
benefits, the commissioner may not reinstate benefits after
a_hearing 1f any of the conditions in subsection 4-A are met,

3. Petition procedure. Sections 96-A to 99 apply to
petitions brought under this section.

3-A~---Retitions -during- rebabilitation --A -petitior-May--net
be--~brought---during --the --development--of-—-—mplementation--ef--a
feRabilitation-plan--under-seetion-834--subsecti-on -3 -01-4--ekeept
iRn--the -event--6f--substantiel - change--in--the - employee's--mediecal
€endition~ ‘ _

44 - ~-Payments--pending -hearing --and--deeision— Jf--the - employee
i 5~ ¥eceiving- paymnents- ot -the -time-of--the- petition -the-payments-
may-noi--be -deereased-or--suspended ~-perding-the-hear-ing--end-£inal
decicsion-upon-the-petitionr-exeepe-iR-the-£fo0llewing-cireumstanees+

A---The-empleyes-and-the- -employee file —an-agreement-with-the
COmRI56+0RA Y

Br--FThe---employer---0---hig---+RSuranee ---garrirer--£iles--a
eertificate-with-the-commicsion-stating-that+

£33 --The employee -has-teft-the-State-for-reasops-ether
than-returning -to -his--permanent--residenee—-at--the -time
of-injurys

{23~-~The-employee-s-whereabouts-are~unRKROWR+-6F
£{3)>--The-employee-has-resumed-worky+

€+r---The --empleyer---0r-~-hig---insurence --earrier--filtes--a
eertifieate~-with -the--commission-stating--that--the--empieyee
refuses-Eo~submit-to-an-eRaminationRy—-6F

B+---FThe - enployee -refuses--anr-offer--ef--reinstatement-+to--a
pesitien-which--Hi6 -suitable -to-his-physical--condition—-or~-the
empieyee--is--able - ~to - —Foturn - t0-- Work - and--there--is--wesrk
avaiiables--4n-ef--near-the-—GommuRity -4in -whiek--he--residesy
whieh-i65-suitable-to-his-physical-condition~

¢} --df-the-employee-refuses-ap-offer--of -reinstatement
6f--fatls ~to0 -vetura-~-E0~-avaitable --suitable -worky--his
benefits--shall -be--reduced -4in--ah -amouni--egqualt-to--£he
differenee--between -the--empioyeets--weekly-benefit--and
£he-benefits--he- would-have-been-entitled +to--receirve-if£
he- had--accepted -reinstatement - or-returned--te--avaiiabile
suitable-work-
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{23~--Benefits-shall-not-be suspended -or-reduced-pending
hearing--under - this--paragraph - vless--the --employer--has
previded- the- employee- wH-AN written notice -that-berefits
may---De --suspended--oF--feduced --together-~3Hth---any
infermatien-relHied -en--by=-the--emplover -to--support--the
P £ 6P 6 6 ed- suspenti-oir -0 F - yeduetdi-onm--Fhe - employee--has--20
days - -after ~recediving--that - notdice~-te--submit-+to--the
CommiBHi0R~-ay--additional-dnformati-on-~relating--to--his
eeoRrtinuecd-entitlement-to-benefitsr

£3)~--Benefits-shall-not- be-suspended or-reduced-perding
hearing--urder--this --peragraph -4f--the--employee--shows
that s -despite- o good faith work search, -the-employee-is
uRable-te-obtain-suitablie-werkr

£4)--Withip-30--Gays-after-noetice~Lo-the -employee-undes
subparagraph---(2)~--the---commissioA---shaell --enter---a
provisienai---or3er - -prO*iGing ~-fOI-~-~the-~--EuSpensieny
reduet ion- o1~ contdinuation of--benefits pending-a-hearing
en--the - petition~--The--crder - shald--be--based -uwpon--the
infermation~-submitted - By --both - the--employer--and--the
empleyee-under-this~-5ection~

£5)---If -benefitps--are--suspended--or--reduced--under--this
paragraph--and-~-the- {KmmﬁfﬁﬁiHh——aftef ~-hear-ing-~-feverses
ghe- provisional-order ~-—either-in-whoeie-or--in-part,-the
commiE6i6A--5hall-~oFrdeFr--a--lump--SuUmM--paymeRt—-ef--all
benefits-withheld-together-with-dnterest—at-the-rate-of
6% - a- yeay-~-The -employer-shall- pay--this -Hip-~SuiR-within
10-days-of-the-ordesr~

4-A A mati i nti i Th mpl T

+ 3 w
circumstances only;:
A. If the emplovee refuses an offer of reinstatement to a
ition i i ' m
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examiner has determined that the emplovee is medically able
to perform the employment being offered:

B, If the employee's physician _or the independent medical
examiner determines that the emplovee is able to perform
al vail m n
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The report of the independent medical examiner under paraaraph B
may be dated no earlier than 30 davs before the filing of the
emplover's certificate under this subsection.

If h 1 f n ffer f in nt £
r vai ] WOr )
amount egual to the difference between the employee's weekly

benefit and the benefits the employvee would have been entitled to

T in th m r' f
A, The issioner within 21 fter h m
files a petition for review, may enter an order providing
for the continuation or reinstatement of benefits pending a
rin iti T
- ? :
1n%Q1mgf;Qg_ﬁnDmLLmmi_bx_DQLh_Lhﬁ_jmmd&xaL_iai_LnQ_stLQXQQ
Th issi L 11 i findi f _the
T o - oy - .
viden in ' r i indi in
error. "Substantial evidence" means at least a
r n n viden " i vidence"
include medical evidence not considered by the independent

lical T} 5 hall . e
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E., Except as provided in subsection 4-A, paragraph B, the

section.
5. Medical examination. Upon the request of the petitieRess
£he--commi-6e1-04r-6Ra 1+ - order 1 r ] ndent medical

examiner, the employee %e shall submit to examination by ar
impartial-physician -0 -Strgech-desigrated- by--the Commissier-£FeR
the- geog%ephaea&-%n%&rqﬁmaae -the-employee-resides the independent

i X r. The fee for the examination sha2l pust be paid
by the employer. Payment--of -cornpensation -may--bBe-decressed--of
suspended--py--the - GoMRISEIoORe - - -pending - final-- decision--en--the
petitien-+£+

As---The -physdiciafn -0F--surgeon--certifies--to-the--commission
‘after - exomdnatdion -thet-iR- e -0pinicnr-the-enployee--is-abile
E6-resUmEe-WeEK$-6F

B+--The-empioyece-refusec-to-6ubmit-te-an-examination~

6. Recovery of overpayments. €empernsatiern Any compensation
paid By-+he- -employer-after-tfhe--enployee -has-resumed- we{k—aﬁah—be
reesvered o0 an emplovee from the date the employee is not
gualified for compensation to the date the emplover automati gallx
discontinued or reduced bgnef;:s pursuant to subsection 4-A is
Irecoverable from the employee in--2--legeal-action--Dbrought-by-the
emplevyer 1f+ the emplover discontinued compensation pursuant to
subsection 4-A, paragraphs C to G, ‘

A+ --At-+the- £dine- of--his fi-ling o -petitionr-urder-this-seetiony
the-employer-also--filed-a-certificate-that--the -employee-had
resumed-work+-and

By---After--the--hearing--the--commiscioner-~-£finds--that--¢he

petition--was -proepesriy--filed-and--deerees--that--compeRsation
eeaser
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C. The number ¢of cases in which a commissioner entered an

rder r n_ _4-B h A m f
cases in which the order was entered within 21 davs:

D. The number of cases in which a commissioner upheld an
emplover's automatic suspension or reduction of benefits

after hearing: and
E ] g . that t} hai g Fu
Sec. D-22. 39 MRSA §110,sub-§3 is enacted to read: "

rney'’ ! -sum
Lt ] limi ; ol low T) ] : j
! - vi n
A, Ten percent of the first $50.000 of the settlement:
B. Ni n h v h
settlement:
n v f h
settlement
D ven n f h nex v h
settlement:
E 1x rcen f h n ver
" nt; n
E. Five percent of any amount over $100,000 of _the
settlement,
Sec. D-23. 39 MRSA c.1,sub-c.V is enacted to read:
SUBCHAPTER V
MEDICAL COORDINATION
Medi T
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122, Medi rdinator

1, Appointment. The Medical Coordinator shall direct the
Office of Medicel Coordination. The Medical Coordinator is
referred to in this subchapter as the "coordinator.'" At any time
the position of Medical Coordinator is vacant, the chair of the
commission, after consultation with the Commissioner of Human
Services and the Commissioner of Professional and Financial

Regulation shall submit the npames of 3 candidates for the

r n h information r ir Ir is Titl n
may require supplementary information needed to fulfill the

purposes of this subchapter,

B. The coordinator shall propose rules to the chair and the
chair may adopt those rules pursuant to Title 5, chapter

7 arr i T
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(3) Rulgs required to develop and implement a medical

iliz n_an n r tent with

the requirements of section 52-D, In establishina

these rules, the coordinator shall consult  with

organizations knowledgeable about health care

utilization and cost containment, including health care
vi i v i n
lishi ifi rtaini

to the extent and duration of treatment for specific
PEra— 3 111 1t} hai ] ]

rules.
in rul i i i ish n nd
i r r vi
health care services.
Th rdin r 11
1 nitor medic n ] 1l heal rvices
rovi injur worker r | it
2 En m n
1f ren v
- o
v A f
occupational health centers:
(4) Review and make recommendations on the fee
h 1 lish i i -B:
v view
section 52-D: and

and occupational health services as those services relate to

inijured workers,
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4 A T T X 1
connected with the administration of the Office of Medical
Coordination., a person may not solicit, disclose, receive or make
use 0f, or autrorize, Kknowingly permit, participate in or
acquiesce in the use of any list of, or names ©of, or any
information concerning individuals applying for or receiving

lical 35 : vi 33 ] L ] erived
from the records, papers, files or communications of the Office

of Medical Coordination or acquired in the c¢ourse of the

Sec. D-24. Implementation of rate reductions. The Superintendent of
Insurance shall, in the workers' compensation proceeding
authorized pursuant to Private and Special Law 1991, chapter 16
and subsequent rate proceedings, order appropriate reductions in
workers' compensation rates to reflect the impact of this Act.
The superintendent shall report to the Legislature whether the
percentage reductions attested to by the Bureau of Insurance
actuary as a result of this Act is adequately reflected in the
reductions in these proceedings.

Sec. D-25. Application; retroactivity; average weekly wages, earnings or salary.
That section of this Act that enacts the Maine Revised Statutes,
Title 39, section 2, subsection 2, paragraph G applies to
employees injured on or after the effective date of this Act and
retroactively to employees injured before the effective date of
this Act except those employees awarded compensation consistent
with the holding in Ashby vs. Rust Engineering, 559 A.2d 774 (Me.
1989).

Sec. D-26. Applications, Except as otherwise provided, this Act
applies only to injuries occurring on or after the effective date
of this Act. '

Sec. D-27. Effective date. The following sections take effect
January 1, 1992:

1, Those sections in Part A enacting the Maine Revised
Statutes:

Title 24-A, section 2362-A;

Title 24-A, section 2362-B;

Title 24-A, section 2365-A;

Title 24-A, section 2366, subsection 5, paragraph C; and
Title 24-A, section 2366, subsection 7-4;

2. Those sections in Part A amending:
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Title
Title
Title
and B;
Title

3., Those sections in Part C enacting:

Title
Title

Appropriation.

24-A,

24-A,

24-A,
and

section 2364,
section 2366,
section 2366,

39, section 72; and

24-A,
24-3,

section 2364,
section 2366,

PART E

The following funds

subsection 4,
subsection 2,
subsection 3,

subsection 4,
subsection 11,

paragraph A;
paragraph B;
paragraphs A

paragraph C-1;

General Fund to carry out the purposes of this Act.

WORKERS' COMPENSATION COMMISSION

Workers’ Compensation Commission

All Other

Provides funds to establish
and operate an "800"
telephone number and to

provide written notification
to employees
compensation actions.

of

workers'

Office of Medical Coordination

Positions
Personal Services
All Other
Capital Expenditures

TOTAL

Provides

the Office
Coordination to

Medical Coordinator

of

funds to establish

Medical
include one
position

and one Secretary position

with

related

operating
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1991-92

$35,000

(2.0)
$51,677
12,948
3,500

$68,125

and

are appropriated from the

1992-93

$39,450

(2.0)
$77,483
17,198

$94,681



[ SR

- -

expenses and capital
expenditure funds for
computer equipment.

WORKERS’ COMPENSATION COMMISSION

TOTAL : $103,125
PARTE e
TOTAL APPROPRIATIONS $103,125

63-2856(17)
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Be it enacted by the People of the State of Maine as follows:
PART A

Sec. A-1. 24-A MRSA §2362, as enacted by PL 1987, c. 559,

Pt. A, §4, is repealed and the following enacted in its place:

§2362. Workers' compensation rates

1. Prior approval, Workers' compensation rates and

clasgifications must be approved, modified or disapproved by the
superintendent subject to this chapter. Rates determined by the
superintendent are maximum rates except as provided in subsection
2. Premium rates less than those approved may be used if filed
with the superintendent within 5 days after commencing use. 1f

the superintendent has reason to believe that the filing produces
rates that are inadeguate _or unfairly discriminatory, the

superintendent may disapprove them under chapter 23 and chapter
25, subchapter 1I.

2. Upward deviation permitted. Rates up to 20% above the
rates established by the superintendent may be used by an insurer
in the voluntary market on a risk-by-risk basis. An offer of
insurance using rates in excess of the rates established by the
superintendent may not be used to deny eligibility to the safety
pool of the residual market mechanism.

Sec. A-2. 39 MRSA §2, sub-§2, {B-1, as amended by PL 1989, c.

511, is further amended to read:

B-1. Notwithstanding paragraphs A and B, the average weekly
wage of a seasonal worker shall-be is determined by dividing
the employee's total wages, earnings or salary for the prier

calendar immediately preceding year by 52.

(1) For the purposes of this paragraph, the term
"seasonal worker" does not include any employee who is
customarily employed, full time or part time, for more
than 26 weeks in a calendar year. The employee need
not be employed by the same employer during this period
to fall within this exclusion.

(2) Notwithstanding subparagraph (1), the term
"seasonal worker" includes, but is not limited to, any
employee who is employed directly in agriculture or in
the harvesting or initial hauling of forest products.

Sec. A-3. 39 MRSA §51, sub-§1, as enacted by PL 1981, c. 200,

is amended to read:

1. Entitlement. If an employee who has not given notice of
his the employvee's c¢laim of common law or statutory rights of

Page 1-LR3814(1)
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action, or who has given the notice and has waived the same, as
provided in section 28 28-A receives a personal injury arising
out of and in the course of his employment or is disabled by
occupational disease, he--shall the employee must be paid
compensation and furnished medical and other services by the
employer who has assented to Dbecome subject to this Act.
Entitlement for any personal injury or occupational disease must
be established by objective medical evidence.

Sec. A-4. 39 MRSA §51, sub-§5 is enacted to read:

5. Apportionment between work-related and nonwork-related
injuries_or conditions. When, as determined by the independent
medical examiner, one or more work-related injuries or conditions
combine with, aggravate or are aggravated by one or more
nonwork-related injuries or conditions to produce an incapacity,
a_change in incapacity or a need for medical treatment, the

liability of the employer is governed by this subsection.
Liability for the incapacity or condition must be apportioned on

the basis of an independent medical examiner's medical
determination of the relative contribution of each injury or
condition on a percentage basis, and the employer is liable only
for that portion of incapacity or treatment caused by the

work-related inijury,

Sec. A-5. 39 MRSA §51-B, sub-§8, as amended by PL 1991, c.
615, Pt, C, §3, is further amended to read:

8. Effect of payment. If, within the 60-day period
established in subsection 7 and after the payment of compensation
for incapacity without an award, the employer elects to
controvert the claim to compensation for incapacity, the payment
of compensation may not be considered to be an acceptance of the
claim or an admission of liability. Notwithstanding the
provisions of section 99-C, the acceptance of compensation in any
case, except by decision or agreement, by the injured employee or
the employee's dependents is not considered an admission by the
employee or the employee's dependents as to the nature and scope
of the employer's liability or a waiver of the right to question
the amount of compensation or the duration of the same or the
nature of the injury and its consequences.

The employer may continue the payment of compensation for
incapacity under subsection 3 following the filing of a notice of
controversy and up to the eenvening--of--the commissioner's
decision following a formal hearing if the notice of controversy
was filed prior to the expiration of the 60-day period

established in subsection 7. The continuation of payments under
these circumstances 1is not an acceptance of the claim or an
admission of 1liability on the part of the employer. When

benefits paid under this paragraph are discontinued or reduced
prior to the commissioner's determination following a formal

Page 2-LR3814(1)
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hearing but beyond the 60-day period established in subsection 7,
the employer must give written notice to the employee at the time
of discontinuing or reducing and the employee is entitled to an
expedited hearing within 14 days after the employee requests a
hearing.

Sec. A-6. 39 MRSA §52-B, sub-§1, as amended by PL 1991, c.
615, Pt. D, §4, is further amended to read:

1. Maximum charges. Standards, schedules or scales of
maximum charges for individual services, procedures of courses of
treatment. The maximum charges may not be less than the usual,
customary and reasonable charge paid by private 3rd-party payors
for similar services provided by Maine health care providers. In
establishing these standards, schedules or scales, the commission
shall consult with organizations representing health care
providers and other appropriate groups. The standards must be
adjusted annually to reflect any appropriate changes in levels of
reimbursement. The standards shall must apply to hospital costs
and health care providers and must be in effect no later than
January 1, 1992, Notwithstanding this section or any other
provigion of law, the standards, schedules or scales for 1993 are

the same as those in effect on January 1, 1992; and

Sec. A-7. 39 MRSA §53, as amended by PL 1973, c. 557, §1, is
further amended to read:

§53. Waiting period; when compensation payable

No compensation for incapacity to work shall-be is payable
for the first 3 days of incapacity, except that £iremen--shall
firefighters receive compensation from the date of incapacity. In
case incapacity continues for more than 14 days, compensation
shall-be is allowed from the date of incapacity.

Sec. A-8. 39 MRSA §54-B, as amended by PL 1991, c. 615, Pt.
D, §6, is repealed.

Sec. A-9. 39 MRSA §§54-C and 54-> are enacted to read:

§54-C. Compensation for temporary total incapacity

1. Temporary total benefits. While an injured employee's
incapacity for work is total, the employer shall pay _that
employee a weekly compensation equal to 60% of that employee's
average gross weekly wages, earnings or salary, but not more than
the maximum benefit under section 53-B or less than $25 weekly.
The total number of weeks of compensation due the employee under
this section may not exceed 156 weeks from the date of injury.

2. Limitation Any employee who is able to perform
full-time remunerative work in the ordinary competitive labor

Page 3-LR3814(1)
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market, regardless of the availability of that work in and around

the employees community is not eligible for compensation under
this section, but may be eligible for compensation under section
55-B. Reasonable moving and relocation expenses for employees

who are retrained or rehabilitated under this Act are available

as_provided in section 87, subsection 2.

3. Applicability. This section applies only to employees

injured on or after the effective date of this section.

§54-D. Compensation for total permanent incapacity

1. Permanent total benefits. While the incapacity for work
resulting from the injury is total, the employer shall pay the
injured employee a weekly compensation equal to 60% of that
employee's average gross weekly wages, earnings or salary but not
more than the maximum benefit under section 53-B nor less than

$25 weekly.

2. Annual adjustment. Beginning on the 3rd anniversary of
the injury, weekly compensation under this section must be
adjusted annually. The adjustment must be egqual to the lesser of
the actual percentage increase or decrease in the state averaqge
weekly wages, as computed by the Bureau of Employment Security,
for the previous year or 5%, whichever is less.,

The annual adjustment must be made on the 3rd and each succeeding
anniversary date of the injury, except that, when the effect of
the maximum under section 53-B is to reduce the amount of
compensation to which the claimant would otherwise be entitled,
the adjustment must be made annually on July lst.

3. Presumption, For the purposes of this Act, in the
following cases, it is conclusively presumed that the injury
resulted in permanent total incapacity and that the employee is
unable to perform full-time remunerative work in the ordinary
competitive labor market in the State:

A. The total and irrevocable loss of sight in both eyes:

B. The loss of both hands at or above the wrist:

C. The loss of both feet at or above the ankle:

D, The loss of one hand and one foot;

E. An injury to the spine resulting in permanent and
complete paralysis of the arms or legs: or

F, An injury to the skull resulting in incurable imbecility
or insanity.

Page 4-LR3814(1)
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4. Limitation. Any employee who is able to perform
full-time remunerative work in the ordinary competitive labor
market in the State, regardless of the availability of that work
in and around that employee's community, is not eligible for

compensation under this section, but may be eligible for
compensation under section 55-B, This limitation does not apply
to cases described under subsection 3. Reasonable moving and
relocation expenses for employees who are retrained or

rehabilitated under this Act are available as provided in section
87, subsection 2.

5. BApplicability. This section applies only to employees
injured on or after the effective date of this section.

Sec. A-10. 39 MRSA §55-B, as repealed and replaced by PL
1991, c. 615, Pt. D, §7, is repealed and the following enacted in
its place:

§55-B. Compensation for partial incapacity

1. Benefit and duration. While the injured employee's
incapacity for work is partial, the employer shall pay the
injured employee a weekly compensation equal to 60% of the

difference, due to the inijury, between the employee's average

gross weekly wages, earnings or salary before the injury and the
weekly wages, earnings or salary that the employee is able to
earn after the injury, but not more than the maximum benefit
under section 53-B. An employee is not eligible to receive more

than 260 weeks of compensation under this section or more than

364 weeks under a combination of this section and section 54-C,

except that, this number may be extended to 520 weeks if an
employer agrees or a commissioner finds that the employee is, as

a result of personal injury under this Title, incapacitated due

to a permanent loss of 75% or more of any of the following bodily

functions or senses:

A. One eye:

B. One hand:

C. One arm:

D. One foot; or

E. One leg.

The degree of loss under this section must be determined using
the schedules prescribed by the commission under section 56-B.

2. Evaluation standards. This subsection governs the
determination of an injured employee's degree of incapacity under

this section.,

Page 5-LR3814(1)
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A. During the first 40 weeks from the date of the injury,
the commission shall consider the availability of work that
the employee is able to perform in and around the employee's
community and the employee's ability to obtain such work
considering the effects of the employee's work-related
injury. If no such work is available in and around the
employvee's community or if the employee is unable to obtain
such work in and around the employee's community due to the
effects of a work-related injury, the employee's degree of
incapacity under this section is 100%. The employee has the
burden of production and proof on the availability of work.

B. After the first 40 weeks from the date of injury, the
employer has the burden of production regarding the
employee's capacity to perform work and the burden of
producing a list of suitable and available job positions
within the State. The employee has the burden of production
regarding a good-faith exploration of the positions on the

list, The employee bears the ultimate burden of proof to
show that the employee was not hired for one of the
positions., The employver shall pay all reasonable expenses

incurred by the employee in conducting the exploration of
the positions on the list provided by the employer,

3. Applicability. This section applies only to employees

injured on or after the effective date of this section.

Sec. A-11. 39 MRSA §56-B, sub-§1, as amended by PL 1991, c.
615, Pt. D, §8, is further amended to read:

1. Weekly benefit. In the case of permanent impairment,
the employer shall pay the injured employee a weekly benefit
equal to 243 60% of the state average weekly wage, as computed by
the Bureau of Employment Security, for the number of weeks shown
in the following schedule:

A, One week for each percent of permanent impairment to the
body as a whole from 0 to 14%;

B. Three weeks for each percent of permanent impairment to
the body as a whole from 15% to 50%;

cC. Four and 1/2 weeks for each percent of permanent
impairment to the body as a whole from 51% to 85%; and

D. Eight weeks for each percent of permanent impairment to
the body as a whole greater than 85%.

Compensation under this section is reduced by any compensatinn to
be received by the employee under section 54-B or 55-B reeeived
by-the-employee.

Page 6-LR3814(1)
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Sec. A-12. 39 MRSA §65-A is enacted to read:

§65-A. Applicability

Section 65 governs any actions, dispositions or proceedings
under this Act after the effective date of this section.

Sec. A-13. 39 MRSA §71-A, sub-§§4 and 5 are enacted to read:

4. Offsets. If a settlement is approved and the employee

suffers another injury for which compensation is payable under
this Act, the benefits payable for the subseguent injury must be
reduced by an amount not to exceed the amount of the settlement
to the extent necessary to avoid duplicative payment of benefits
for any period of incapacity. All settlement agreements must
expressly allocate amounts payable as compensation for wage loss,
medical services, permanent impairment or other benefits agreed
to by the parties, subject to a determination by the commissioner
that the settlement is fair and reasonable.

5. Disapproval: disgualification of commissioner. A
commissioner who disapproves or otherwise fails to approve a
proposed lump-sum settlement must be disqualified from presiding
at any subsequent formal hearihg in that case.

Sec. A-14. 39 MRSA §92-B, sub-8§2, as enacted by PL 1991, c.
615, Pt. D, §19, is amended to read:

2. Duties. The independent medical examiners shall render
medical findings on the medical condition of the employee and
related issues as specified under this section. The physician or
other provider appointed as the independent medical examiner in a
case may not be the employee's treating health care provider and
may not have treated the employee with respect to the injury for
which benefits are being paid. Nothing in this subsection
precludes the selection of providers authorized to receive
reimbursement under section 52 to serve in the capacity of an
independent medical examiner. A physician who has examined an
the employee at the request of an insurance company or employer
in accordance with section 65 during the previous 52 weeks is
not eligible to serve as an independent medical examiner with
respect to the injury for which benefits are being claimed.

Sec. A-15. 39 MRSA §92-B, sub-§3, B, as enacted by PL 1991,
c. 615, Pt, D, §19, is amended to read:

B. Determination of degree of impairment under section 55-B
and of maximum medical improvement and degree of impairment
under section 56-B;

Sec. A-16. 39 MRSA §92-B, sub-§10 is enacted to read:

Page 7-LR3814(1)
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10. Applicability. This section governs any actions,
dispositions or proceedings under this Act after the effective
date of this subsection,

Sec. A-17. 39 MRSA §95, as amended by PL 1991, c. 615, Pt. A,
§44, is further amended to read:

§95. Time for filing petitions

Any employee's claim for compensation under this Act 1is
barred unless an agreement or a petition as provided in section
94 is filed within 2 years after the date of the injury, or, if
the employee is paid by the employer or the insurer, without the
filing of any petition or agreement, within 2 years of any
payment by such  employer or insurer for Dbenefits otherwise
required by this Act. The-2-year-perdied-din which an-empleyee-may
file-a-elaim-does-not-begin Lo run until -the -employeels-employer,
if-the-employer- has- actuval- knowledge of -the -injury,-files-a-£first
repork--of--3njury--a6 -required- by -seekion-106--0f-the -Aek+y With
respect to those injuries for which section 106 requires the

filing of a first report of injury, the 2-year period in which an

employvee may file a c¢laim does not begin to run until the

employee's employer, if the employer has actual knowledge of the
injury, files a first report. Any time during which the employee

is unable by reason of physical or mental incapacity to file the
petition is not included in the period provided in this section.
If the employee fails to file the petition within that period
because of mistake of fact as to the cause and nature of the
injury, the employee may file the petition within a reasonable
time. In case of the death of the employee, there is allowed for
filing said petition one year after that death. No petition of
any kind may be filed more than 6 years following the date of the
latest payment made under this Act. For the purposes of this
section, payments of benefits made by an employer or insurer
pursuant to section 51-B or 52 are considered payments under a
decision pursuant to a petition, wunless a timely notice of
controversy has been filed.

Sec. A-18. 39 MRSA §96-A, sub-§3 is enacted to read:

3. Effect of previous settlement. A petition or c¢laim for
benefits of any type available under this Act is not allowed on

account of an injury that has been previously resolved by a
lump-sum settlement or by any other final settlement process

pursuant to the laws of any other jurisdiction.

Sec. A-19. 39 MRSA §100, sub-§4-B, §C, as enacted by PL 1991,
c. 615, Pt. D, §21, is amended to read: :

C. If either party disagrees with the order of the
commissioner under paragraph A, that party may request an

Page 8-LR3814(1)
L.D.2423



10
12
14
16
18
20
22
24
26
28
30
32
34
36
38
40
42
44
46
48
50

52

expedited hearing on the pending petition pursuant to
section 98. If an employee petitions for review of a
discontinuance or a reduction in benefits made under
subsection 4-A more than 21 days after the discontinuance or
reduction and either party disagrees with the order of the
commissioner under paragraph A, that party may request a
hearing, but is not entitled to a hearing on an expedited
basis pursuant to section 98.

Sec. A-20. 39 MIRSA §100, sub-§8 is enacted to read:

8. Applicability. This section governs any actions,

dispositions or proceedings under this Act after the effective
date of this subsection.

Sec. A-21. 39 MRSA §110, sub-§3, JE, as enacted by PL 1991, c.
615, Pt. D, §22, is amended to read:

E. Six percent of the next $106,000 $20,000 over $50,000 of
the settlement; and

Sec. A-22. 39 MRSA §111, first §, as amended by PL 1985, c.

118, is further amended to read:

No employee shall may be discriminated against by any
employer in any way for testifying or asserting any claim under
this Act. Any employee who is so discriminated against may file
a petition alleging a violation of this section. The matter
shall must be referred to a commissioner for a formal hearing
under section 98, Dbut any commissioner who has previously
rendered any decision concerning the claim must be excluded. If
the employee prevails at this hearing, the commissioner may award
the employee reinstatement to his the employee's previous job,
payment of back wages, reestablishment of employee benefits and
reasonable akterrneys'l attorney's fees.

PART B
Sec. B-1. 4 MRSA c¢. 35 is enacted to read:
CHAPTER 35
WORKERS' COMPENSATION COMMISSION

§1641. Commission established

The Workers' Compensation Commission is established within
the Judicial Department.

§1642. Workers' Compensation Commission
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1. Membership; term. The Workers' Compensation Commission,
as_established in this section, consists of 11 members who must

be persons learned in the law and members of good standing of the

bar of this State. The members must be appointed by the Governor

within 60 days after a vacancy occurs or a new commissioner is

authorized, subject to review by the joint standing committee of

the Legislature having jurisdiction over ijudiciary matters and to
confirmation by the Legislature., One of the commissioners, to be
designated by the Governor as chair, must be appointed for the

term of 7 years from the date of the chair's appointment and the
other commissioners for a term of 6 years each from the date of

their respective appointments,

2. Vacancies: removal. Commissioners hold office for the
terms provided in subsection 1, unless removed, and until their

successors are appointed and gualified, but not beyond 6 months
after the expiration of their terms. They must be sworn and for

inefficiency, willful neglect of duty or for malfeasance in

office may be removed by the Governor, only with the review and

concurrence of the djoint standing committee of the Legislature

having jurisdiction over ‘judiciary matters upon hearing in

executive session, or by impeachment. Before removing a
commissioner, the Governor must notify the President of the

Senate and the Speaker of the House of Representatives of the

removal and the reasons for the removal. In case the office of

chair becomes vacant, the senior appointed commissioner acts as

chajir until the Governor makes an appointment to fill the vacancy.

3. Salary: expenses; retirement. Salaries of commigsioners
are as provided in Title 2, section 7, subsection 2. Members of

the commission are entitled to receive their actual, necessary,

cash expenses while away from their offices on official business

of the commission. Commissioners who elect to join the Maine

State Retirement System receive c¢redit for their creditable

sexrvice as a member of the Maine State Retirement System prior to

July 1, 1983 and for any service as a commissioner from July 1,

1983 to November 30, 1984 without further contribution.

4. Practice. Fach commissioner and chair shall devote full
time to the duties of the office and may not hold any other

public office or public employment, A commissioner may not
practice law during the term of office, nor may the commissioner
during that term be the partner or associate of any person in the

practice of law.

e Headguarters; regional offices. The commission shall
have its central office in Augusta, and 4 district offices to be

located in Androscoggin, Aroostook, Cumberland and Penobscot

Counties. The commission may hold sessions at any place within

the State.
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6. Seal. The commission shall have a seal bearing the
words "Workers' Compensation Commission of Maine."

§1643. Jurisdiction

The Workers' Compensation Commission has Jjurisdiction over
actions brought pursuant to the Workers' Compensation Act.

1644. Authority of chair: administration

1. Rules. The chair of the commission has general
supervision over the administration of the Workers' Compensation
Act, and responsibility for the efficient and effective
management of the commission and its employees. Subject to any
applicable requirements of the Maine Administrative Procedure Act
after obtaining the advice of the commissioners, the chair shall
make rules, prescribe forms and make suitable orders as to
procedure adopted to ensure a speedy, efficient and inexpensive
disposition of all proceedings.

2. Employees. The chair shall appoint an assistant to the
chair, who shall serve at the chair's pleasure. Subject to the
Civil Service -‘Law, the chair shall appoint a Director of
Administrative Services, full-time or part-time reporters and
such legal, professional and clerical assistants as_may be

necessary.,

3. Data system; reports. The c¢hair is responsible for
development and administration of the commission data system.
The chair shall report qguarterly to the Governor, the President
of the Senate and the Speaker of the House of Representatives on
each commissioner's caseload and progress, and the number of
instances in which each commissioner has exceeded the 30-day rule

contained in Title 39, section 99-B.

4, Booklets; information. To _ensure that both employers
and employees are fully informed as to their rights and
responsibilities under the Workers' Compensation Act, the chair
shall prepare, publish and distribute an illustrated booklet
explaining, in informal and readily understandable language.,

those rights and responsibilities. The chair is responsible for
periodic revision of the booklet.

5. Active retired commissioners. Any commissioner having
retired from the commission is eligible for appointment as an
active retired commissioner. The Governor, subject to review by
the joint standing committee of the Legislature having
jurisdiction over judiciary matters and to confirmation by the
Legislature, may, upon being notified of the retirement of a
commissioner, appoint that commissioner to be an active retired
comnissioner for a term of 4 years, unless sooner removed, and
subject to reappointment. An active retired commissioner has the
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same powers as before retirement, except that the active retired

commissioner shall act only in those cases and at times and

places as directed by the chair, and except that an active

retired commissioner may not be a member of a panel of the

appellate division.

An active retired commissioner who performs the services of a
commissioner at the direction and assignment of the chair is

entitled to compensation at a_ rate established by the chair, as

long as the total per diem compensation and retirement pension

received by an active retired commissioner does not exceed the

annual salary of a reqular commissioner. In addition, the active

retired commissioner is entitled to reimbursement for expenses

actually and reasonably incurred in the performance of the active

retired commissioner's duties.

6. Abuse investigation unit. The chair shall provide
adequate funding for a unit of abuse investigation.,

A, The chair shall, subject to the Civil Servicde Law,
appoint at least 2 abuse investigators for the unit of abuse
investigation. Investigators must be gqualified to perform

their duties by experience and training.

B. The unit of abuse investigation, at the direction of the
chair, shall investigate all complaints or allegations of
fraud, illegal or improper conduct or violation of the
Workers' Compensation Act or rules of the commission related
to workers' compensation insurance, benefits or programs,
including those acts by emplovers, employees or insurers.
All records, correspondence and reports of investigation in
connection with actual or alleged fraud, illegal or improper
conduct or violation of the Workers' Compensation Act or
rules of the commission and all records, correspondence and
reports of c¢riminal prosecution or c¢ivil action are
confidential. The confidential nature of any record,
correspondence or report does not limit or affect the use of
those materials in any prosecution or action,

C. Each employer or employee, and each state, county,
municipal or quasi-governmental agency shall cooperate fully
with the unit of abuse investigation and provide _any
information requested by it.

D. The unit of abuse investigation shall report all its
findings to the chair,

E. Whenever the chair determines that a fraud, attempted
fraud or violation of the Workers' Compensation Act or rules
may have occurred, the chair shall report in writing all
information concerning the fraud, attempted fraud _or
violation to the Attorney General or a delegate for
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funds and criminal prosecution by the Attorney General,

7. Information. The commission shall maintain a toll-free
telephone number to enable employees and employers to obtain
information from the commission.

§1645. Investigations: subpoenas: depositions

1. Investigators. Any commissioner, when the interests of
any of the parties or when the administration of the Workers'
Compensation Act demand, may appoint a person to make a full

investigation of the circumstances surrounding any industrial

injury or any matter connected with that injury, and report the

circumstances without delay to the office of the commission,

2. Subpoenas. Any commissioner may administer oaths and
any commissioner, notary public or clerk of any Superior Court
may issue subpoenas for witnesses and subpoenas duces tecum to
compel the production of books, papers and photographs related to
any qguestions in dispute before the commission or to any matters
involved in a hearing, Witness fees in all proceedings under the
Workers' Compensation Act must be the same as for witnesses
before the Superior Court. When a witness subpoenaed and obliged
to attend before the commission or any member of the commission
fails to do so without reasonable excuse, the Superior Court or
any Justice of the Superior Court, on application of the Attorney
General made at the written request of a member of the
commission, may compel obedience by attachment proceedings for
contempt as in the case of disobedience of the requirements of a
subpoena issued from that court or a refusal to testify in that
court.

3. Proceedings before Workers®’ Compensation Commission. _In
all proceedings before the Workers' Compensation Commission,
discovery is available to any of the parties in the proceedings
as the chair, by rule adopted under section 1644, may prescribe
to ensure that hearings may be held within the time periods
prescribed by the Workers' Compensation Act, A commissioner
shall rule on all objections and may enforce this subsection in
the same manner and to the same extent as a Superior Court
Justice may enforce compliance with the Maine Rules of Civil
Procedure, as amended, with regard to discovery, except that the
commissioner does not have the power of contempt.

Signed statements by a medical doctor or osteopathic physician
related to medical gquestions, by a_ psychologist related to
psychological questions or by a chiropractor related to
chiropractic gquestions are admissible in workers' compensation
hearings before the Workers' Compensation Commission, providing
that notice of that testimony to be used is given and service of
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a _copy of the letter or report is made on the opposing counsel 14
days before the scheduled hearing,

Depositions, subpoenas or cross-examination of health care
practitioners is permitted only if the commissioner finds that
the testimony is sufficiently important to outweigh the delay in
the proceeding.

4., Witnesses. Upon agreement of the parties, a witnegs may
be heard by a commigssioner other than the opne to whom the matter
was _originally referred and a transcript of the witness'
testimony must be furnished to the original commissioner. This
testimony has the same force and effect as if taken by deposition
or heard by the original commissioner.

5. Contempt before Workers' Compensation Commission. A
person, in proceedings before the Workers' Compensation
Commission or a single commissioner, may not disobey or resist
any lawful order, process or writ:; misbehave during a hearing or
s0 near the place of the hearing as to obstruct the hearing;
neglect to produce, after having been ordered to do so, any
pertinent document; or refuse to appear after having been
subpoenaed or, upon appearing, refuse to be examined according to
law.

If a person commits any acts forbidden in this subsection, the
commission or commissioner shall immediately certify the facts to
a Superior Court Justice in the county where the alleged offense
occurred and may serve or cause to be served upon that person an
order requiring that person to appear before the Superior Court
Justice on a day certain to show cause why that person should not
be adjudged in contempt by reason of the facts so certified. The
justice then, in a_ summary manner, shall hear the evidence as to
the acts complained of and, if the evidence warrants, the justice
shall punish that person in the same manner and to the same
extent as_ for a contempt committed before that justice, or commit
that person on the same conditions as if the forbidden act had
occurred with reference to the process of the Superior Court or
in the presence of the justice.

6. Case administration. The commission shall assume _an
active and forceful role in the administration of the Workers'
Compensation Act to ensure that the system operates efficiently
and with maximum benefit to both employers and employees. The
commission shall continually monitor individual compensation
cases to ensure that injured employees or their dependents
receive the full amount of compensation to which they are
entitled under the Workers' Compensation Act.

§1646. Appellate division created
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1. Composition. The Appellate Division of the Workers'
Compensation Commission is created and known and cited in this
chapter as the '"division.," The division consists of at least one
Appellate Judge appointed by the Governor, subject to review by
the joint standing committee of the Legislature having

jurisdiction over judiciary matters and to confirmation by the
Legislature,

2. Rules. Subject to the power of the Supreme Judicial
Court to make and amend rules, the division shall establish
uniform rules of procedure calculated to provide a prompt and
inexpensive review of a decision by the commission.

§1647. Appeal from commission decision

1. Procedure. An appeal must be taken from the commission
decision by filing a copy of the decision, order or agreement
with the division within 20 days after receipt of notice of the

filing of the decision by the commission or commissioner,

Any party in interest may present copies of any order, decision
or agreement to the clerk of the division.

The failure of an appellant, who timely notifies the division of
the appellant's desire to appeal, to provide a copy of the
decision, order or agreement appealed from does not affect the
jurisdiction of the division to determine the appeal on its
merits unless the appellee shows substantial prejudice from that
failure.

2. Basis; effective date. An appeal may not be made on
gquestions of fact found by the commission or any commissioner.

3. Action. The division, after due consideration, may
reverse or modify any decree of the commission and shall issue a
written decision. The written decision of the division must be

filed with the commission and mailed to the parties or their

counsel.

4, Costs. If the employee prevails, costs of appeal must
be allowed, including the record, and including reasonable
attorney's fees as provided for under Title 39, section 110, An
attorney who represents an employee who prevails in an appeal
before the division may not recover any fee from that c¢lient for
that representation, Any attorney who violates this paragraph
loses that fee and is liable in a court suit to pay damages to
the client equal to 2 times the fee charged that client.

5. Publication of decisions. The division shall biennially
publish its significant decisions and make them available to the
public at such cost as is required to pay for suitable

publication, _Copies of all written decisions must be distributed
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to the Law and Legislative Reference Library and the county law
libraries.

§1648. Appeal from a decision of the division

1l. Procedures. Any party in interest may present a copy of
the decision of the division to the clerk of the Law Court within
20 days after receipt of notice of the filing of the decision by
the division. Within 20 days after the copy is filed with the
Law Court, the party seeking review by the Law Court must file a
petition seeking appellate review with the Law_ Court, setting
forth a brief statement of the facts, the error or errors of law
that are alleged to exist and legal authority supporting the
position of the appellant.

2. Rules. The Law Court shall establish and publish
procedures for the review of petitions for appellate review of
decisions of the division.

3. Discretionary appeal; action. Upon the approval of 3 or
more members of a panel consisting of no less than 5 justices of
the Law Court, the petition for appellate review may be granted.
If the petition for appellate review is denied, the decision of
the division is final, The petition must be considered on
written briefs only.

If the petition for appellate review is granted, the clerk of the
Law Court shall notify the parties of the briefing schedule
consistent with the Maine Rules of Civil Procedure, and in all
respects the appeal before the Law Court must be treated as an
appeal in an action in which equitable relief has been sought.
The Law Court, after due consideration, may reverse, modify or
affirm any decision of the division.

4. Costs. In all cases of appeal to the Law Court in which
the employvee prevails, the Law Court may order a reasonable
allowance to be paid to the employee by the employer for expenses
incurred in the proceedings of the appeal, including the record,
but not including expenses incurred in other proceedings in the
case. Reasonable attorney's fees must be allowed as provided for

under Title 39, section 110, An attornmey who represents an
employee who prevails in an appeal before the court may not
recover any fee from that client for that representation, Any

attorney who violates this paragraph loses that attorney's fee
and is liable in a court suit to pay damages to the client equal
to 2 times the fee charged that client,

§1649. Report to the Law Court

Decisions of the commission may be reported directly to the
Law Court pursuant to the Maine Rules of Civil Procedure, Rule 72,
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§1650. Enforcement of division

Any decision of the commissioners or the division is
enforceable by the Superior Court by any suitable process
including execution against the goods, chattel and real estate

and including proceedings for contempt for willful failure or
neglect to obey the orders or decrees of that court, or in any
other manner that decrees for equitable relief may be enforced.
Any party in interest may present copies, certified by the clerk
of the commisgion or of the division, of any order or decision of

the commission or of the division, or of any memorandum of
agreement approved by the commigsion to the clerk of courts for
the county in which the injury occurred:; or if the injury
occurred outside the State, to the clerk of courts for the County

of Kennebec, Whereupon any Justice of the Superior Court shall
render a pro forma decision in accordance therewith and cause all
interested parties to be notified. The decision and all

proceedings related to the decision have the same effect as if

rendered in an action in which equitable reljief is sought, duly
heard and determined by that court. The decision must be for
enforcement of a commission decision, order or agreement,

Appeals from a commission decision, order or agreement must be in

accordance with section 1647,

Sec. B-2. 26 MRSA §52 is enacted to read:

§52. Office of Employee Assistants

The Qffice of Employee Assistants is created within the
bureau and known and cited in this section as the "office.' The
purpose of thig office is to assist employees in proceedings
before the Workers' Compensation Commission under Title 39. The
director shall provide adequate funding for the office and,
subject to the Civil Service Law, shall appoint the assistants.
Asgistants are not attorneys, but must demonstrate a level of
expertise roughly equivalent to that of ingurance claims'
analysts. The assistants shall provide advice and assistance to
employees under the Workers' Compensation Act particularly in
preparing for and assisting in informal conferences under Title
39, section 94-B. In addition, if an employer appeals a decision
of the Workers' Compensation Commission or institutes any
proceeding against an employee under the Workers' Compensation
Act, the office, upon reguest, shall advise an employee how to
best prepare for and proceed with the case.

An employvee of the office may not represent before the commission
any insurer, self-insurer, group self-insurer, adjusting company
or self-insurance company for a period of 2 years after
terminating employment with the office.

The director shall appoint 6 employee assistants and a supervisor
of employee assistants. After January 1, 1993, the director may
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appoint up to 5 additional assistants if, in the director's
judgment, the additional assistants are necessary to effectuate
the purposes of this subsection.

Sec. B-3. 39 MRSA §91, as amended by PL 1989, c. 483, Pt. A,
§§57 and 58, is repealed.

Sec. B-4. 39 MRSA §92, sub-§6, as amended by PL 1987, c. 877,
§1, is repealed.

Sec. B-5. 39 MRSA §92, sub-§7, as amended by PL 1991, c. 591,
Pt. AA, §2, is repealed.

Sec. B-6. 39 MRSA §92, sub-§8, as amended by PL 1985, c. 785,
Pt. B, §180, is repealed.

Sec. B-7. Effective date. This Part takes effect January 1,
1993,

STATEMENT OF FACT

The purpose of this bill is to:

1. Encourage the placement of policies in the voluntary
market and to allow an employer to contract with an insurer that
may charge a higher rate, but provide a potential dividend and
better service than that available to the employer through the
residual market mechanism. An offer of voluntary market
insurance at rates in excess of those established by the
superintendent is not an acceptable reason for denial of
eligibility for the safety pool of .the residual market mechanism:
and

2. Eliminate a possible interpretation of current law that
allows the greater of earnings in the 12 months immediately
preceding injury or earnings in the last full January to December
period prior to injury to be wutilized in the calculation of
average weekly wage of seasonal workers.

The bill also:

1. Requires objective medical evidence of an injury before
an employee is entitled to workers' compensation;

2. Limits compensation in combined effects cases in which

_compensation is provided only for that portion of an incapacity

or treatment caused by a work-related injury;

3. Clarifies the ability of employers to pay workers'
compensation benefits in contested cases without prejudice by
allowing for payments to be continued without prejudice until a
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commissioner of the Workers' Compensation Commission's decision
following a hearing. Current law allows payment without
prejudice only until the convening of the hearing:

4, Clarifies that notice requirements in the event of a
discontinuance prior to a commissioner's determination after a
hearing relate to reductions in benefits as well as total
discontinuances;

5. Replaces a reference to "firemen" with the
gender-neutral term "firefighters";

6., Amends current law by creating a new distinction between
temporary total and permanent total incapacities, Temporary
total benefits are payable for a maximum of 3 years, after which
an injured worker who is not permanently and totally
incapacitated, but  who continues to have a compensable
incapacity, is compensated for the partial incapacity under the
Maine Revised Statutes, Title 39, section 54-C for the duration

specified in that section. Employers must pay 60% of that
employee's gross weekly wages under Title 39, section 54-C and
section 54-D. Permanently and totally incapacitated workers

receive ongoing compensation under the new section 54-D, which is
substantively the same as the current total incapacity in section
54-B;

7. Establishes new durational 1limits with respect to
partial incapacity benefits. Employers must pay 60% of that
employee's gross weekly wages. Total benefit duration for
specified severe injuries remain at 520 weeks from the date of
injury. Other partial incapacity cases are limited to a duration
of 260 weeks or, if the partial incapacity follows a temporary
total incapacity, to a maximum of 364 weeks from the date of
injury:;

8. Provides that, if an injured worker who has received a
lump-sum settlement receives a subsequent injury, the benefits
for the 2nd injury must be reduced to the extent necessary to
avoid duplicative payment of benefits for a period of
disability. All settlement agreements must expressly allocate
wage loss, medical services, permanent impairment or other
benefits;

9. Provides that a commissioner who disapproves a proposed
lump-sum settlement of a case must be excluded from subsequent
formal hearings in the case;

10. Clarifies the eligibility of a health care provider to
serve as an independent medical examiner in a case;

11, Clarifies the effective date of certain provisions of
this bill;
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12. Addresses the issue of when the 2-year period for the
filing of a claim by an employee begins in cases in which a first

report of injury is not required. Under current law, the 2-year
period begins when a first report of injury is filed by the
employer. Public Law 1991, chapter 615 provided that first

reports are not required in so-called '"medical only" cases, but
the time for filing petitions in those cases was not addressed.
This bill provides that the 2-year period begins on the later of
the date of the injury or the date of the payment by the employer
of any benefits otherwise required under the Act;

13. Prevents persons from filing c¢laims for workers'
compensation henefits in this State for injuries for which they
have received a final settlement in another jurisdiction;

14. Provides that, in instances in which an employer
discontinues benefits based on an employee's return to work, the
employee files a petition for review, and the commissioner issues
a provisional order, and either party wishes to appeal that
order, a hearing is not required to be held on an expedited
basis. This change eliminates the potential for a situation in
which an employee could file a petition for review months or
years after a discontinuance based on a return to work and become
entitled to an expedited hearing;

15. Provides for an attorney's fee with respect to that
portion of a settlement of 6%. Current law does not specify
attorney's fees for lump-sum settlements of between $90,000 and
$100,000;

16. Clarifies the provision of law that applies when an
employee files a discrimination c¢laim against an employer against
whom the employee has testified or asserted a workers'

compensation c¢laim, Currently a hearing 1is scheduled by the
commission concerning the discrimination claim, but any
commissioner who has previously rendered any decision in the
matter is excluded from presiding. This hag. the effect of
requiring pending cases to be transferred to other
commissioners. The bill allows the original commissioner to

remain involved 1in pending cases and contemplates that the
underlying case and the discrimination issue can be considered
together;

17. Moves the Workers' Compensation Commission to the
Judicial Department, Membership of the commission has Dbeen
reduced to 11 members through elimination of a vacant position;

18. Provides for appeals to an Appellate Division Judge,
rather than to an appellate panel of workers' compensation
commissioners; and

19. Moves the Office of Employee Assistants into the
Department of Labor.
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Reviewer's comment:

The systemic problems with the state's management of WC
claims are numerous and complex, In order to fully
understand the issues, many months of effort by experts in a
variety of fields -- not two and a half months of review by
a non-expert -- is required. This review, even if it had
continued for, as long as originally planned, could not have
sufficiently analyzed all of the relevant issues. That this
review is ending sooner than intended, simply results in it
being that much less sufficient.

The next phase of this Ccurrent effort would have been the
distribution of this first draft to key commentators for
their reactions and corrections. A final draft would then
have been written.

Much of the statistical data needed for this review was
unavailable -- a problem with the current data collection
System and/or with the management of WC claims in general.
The "findings'" of this review are, therefore, primarily
supported by the information gained from individual
commentators and other technical reviews.

In spite of its.inadequacies, it is hoped that this review
contains some useful “talking points".
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" PREFACE

Background

Originally, the focus of this report was to be the computer -

system(s) involved with the processing of Workers' Compensation
(WC) claims. The principle issue was whether current computer
systems were meeting the data collection, processing and analysis
needs of all parties involved with WC claims management and
related issues such as safety, prevention, risk management, human
resources, etc.

1
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After some initial discussions with individuals directly
involved in various. aspects of the WC '"system", it became clear
that before it would be possible to determine the system's
computer needs, some critical questions regarding a variety of
other issues would first have to be answered.

For example, will WC expenses be handled by each
department/agency as is now the case, or will such expenses be
handled by the new, centralized (yet still unfunded) Workers'
Compensation Management Fund? The answer to this question is
critical to a decision regarding what type of computer system is

to the resolution of Workers' Compensation claims including: -
records and information management, "investigation, medical
review; representation; rehabilitation; payment of compensation;
approoriate medical expenses and other payments...settlement of
cases; and other necessary expenses"” [Sec., 5 MRSA ss1833:
“Workers' Compensation Management Fund"], then it would appear’
that only the administrators of such a fund -- and not each
department/agency -- would need a computer system designed to
handle the techhical} fiscal details associated with processing.
WC claims. On the other hand, -if the responsibility will remain
with the departments/ agencies, they will each need direct access
to such a computer system.

In the process of exploring this and related questions, it
became obvious that almost no WC issue could be adequately
understood, nor addressed, if it were viewed in isolaticn of
other %#C, as well as non-WC but inter-related, issues. ihen
exploring the 'central" vs. "department/agency" funding issue,
for instance, critical questions regarding such other issues as
re-employment philosophies, safety/prevention practices, ‘“care
management" programs, and legal concerns were revealed as
elements that are inexorably related to the funding format issue
as well as elements that are related to each other.

However; the one single issue that relates to all of the
other issues and that is of primary concern in light of the
state's current budget crisis is the overall excessively high

needed. 1Ii a central fund will be handling "all expenses related-
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costs associated with the WC system in general.

Consequently, it seemed not only reasonable Ltut necessary to
pursue at least a general review of the factors contributing to
the high WC costs while also exploring the other critical, inter-
related 'issues which appear to impact on the functioning of the
WC system. Such a review, to be truly thorough, would take
months of analysis by individuals with expertise in the various
fields most closely associated with the state's WC system (claims
management, human resources, data management, fiscal issues,
etc.). The following review is not a technically thorough
review, but, rather, is simply a general review of some of the
basic issues. L

Other Studies
_ Since 1987, at least four different reviews have been
conducted involving the management of WC claims.

1. Tillinghast: DRAFT “General Liability, Automobile and
Workers' Compensation Claim Administrative Review",
April, 1990

2. Advanced Risk Management Techniques (ARMTEZCH) : DRAFT
“Risk Management Study", November, 1987

3. Bureau of Human Resources: "Workers' Compansation in
Maine State Government" (internal review of WC claims
management issues), 1988

4. Bureau of Employee Health: (Untitled outline of goals,

objectives, and methods related to improving aspects of
state's WC system), 1990(?)

The first two reviews in the above list were conducted by
private consultants (Tillinghurst and ARMTECH) and includad
assessments of other programs in addition to WC. The last two
reports listed were internal reviews conducted by different
bureaus within state government and were limited to WC issues.
All of these reviews assessed the weaknesses/strengths of "the WC
claims management system and recommended ways to improve the
‘system. -

~ All of the studies appear to have reached similar
conclusions about the existence of a number of weaknesses of the
WC system: - -
-- need for the WC Division to be ‘located in a bureau other
than the Bureau of Employee Relations
-- need for a different fiscal system for paying/budgeting
for WC claims
-- lack of case reserving mechanism
-~ lack of qualified WC claims investigators/managers



-- lack of appropriate computer services

-- need for attitudinal changes regarding the handling of
claims and regarding the responsibilities of the WC
claims management staff ‘

Even though there was agreement among all of the reviews
regarding some general problem areas and some recommended
solutions, and even though some of those recommendations have
since been implemented, many of the problematic issues still
remain.

i

In some ways, this current review 1is just one more study of
the same, remaining issues. However, this review differs from
the prior reviews in at least two ways: (1) whereas the scope of
the prior reviews was primarily limited to the technical
activities associated with processing WC claims, this review
expands the scope to include non-technical, but ‘inexorably
involved, -issues; (2) since the expanded scope of this review
includes some of the activities of other programs/agencies, some
o0f the recommendations of this review also involve mOdlLlCaLlonS
of the policies of other programs/agencies.

Methods
The information contained in this report is from a variety
of sources: :

-— the principle sources of information were 32
individual "commentators" who agreed to discuss
their experiences with, and recommendations
regarding the state's WC system;

-+~ other sources of information included the four
(known) most recent technical reviews regarding
"the WC claims management system;

-- another source of information was a limited, general
overview of the state's WC laws/regulations and
relevant civil rights laws.

The 32 commentators represented a variety of different types
of involvement in, and/or experience with issues related to the
WC system/process. While some individuals asked that their
identities not be disclosed, most commentators agreed to be
identified. They include:

Tim Smith Risk Management

Roger Willette Workers' Comp. Division
John Rioux Labor
Bill Blaine Defense and Veteran Services




Tom Meiser
Isabella Tighe
Rarbara M:i:Gee
sohn Nichols
Richard Paradis
Ed Karass

Jane Gilbert
Laurie Shippee
Mel Gleason
Frank Johnson
Joyce Oreskavitch
Earle Pease
Susan Brown .,
LLinda Harvell
Craig Davis

Bill Chenoweth
Sandra Cavanaugh
John Marvin
David Fitts

Bill Bellanger

Corrections
Administration
Conservation
Transportation

Human Resources
Administration
Transportation

Human Resources
Rehabilitation
Employee Health

Human Rights Commission
Workers' Comp Division
MOICCA

Human Resources

Labor Standards
Workers' Comp. Comaission
Labor

MSEA rep.

Risk Management
Defense

[Five current/previous WC claimants]
[Attorneys involved in WC litigation/issues]
[Staff and clients of private rehab. ccmpanies]

As has been noted earlier, the previous reviews regarding WC
issues that were sources of information for this report are:

* Tillinghast's, April, 1990

*  ARMTECH's, Novembexr,1987

*  Bureau of Human Resources, 1988

* Bureau of Employee Health, 1990(?)

The laws and regulations that were quickly reviewed for this
report include:

* 39 MSRA ss1-195: Maine Workers' Compensation Act and
Occupational Disease Law (as amenced at the close of
the first session of the 114th Legislature which

adjourned July 1, 1989) :
* 5 ¥MRSA, Sec 16, ss1833: "Workers' Ccapensation Management 5
Fund'! (as enacted during the first reqular session,

1989) .

* Maine Workers' Compensation Commission Rules and
Regulations, effective November 1, 1989

* 5 MRSA: '"Maine Human Rights Act"

>
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SUMMARY of FINDINGS/CONCLUSIONS

This review found that the State's WC costs are
unnecessarily high and that there are four principle reasons for
such excessively high cost:

(1) WC claimants who were out of work for over one year
represented 87% of the total WC costs in fiscal year.1989-
1990. Contrary to the common belief that WC claimants
remain out of work simply because they really don't want to
work, this review found that most claimants are able and
very Wllllng to resume employment when that reemployment is
suitable, productlve and meanlngful It appears that the
unemployment of the claimants is principally a result of the
State's reluctance/refusal to reinstate WC claimants in
their original positions (with any necessary reasonable
accommodations) or reemploy them in other suitable
positions. Prejudiced attitudes toward WC claimants, and
. the {conspicuous) lack of policies requiring reinstatement .
or resemployment of claimants appear to be the primary -
- factors which are preventing claimants from returning to
work.

(2) Some of the high costs assoclated with WC claims. are a
result of inappropriate and ineffective management of WC
claims. Untrained department/agency personnel ineptly
perform some claims management functions, and the
understaffed WCD often fails to competently perform Lhe
remainder of the functions in a timely manner.

(3) Compensable medical costs are higher than necessary.
The lack of effective review of medical claims, the use of
expensive -and often ineffective private rehabilitation
firms, and the lack of policies regarding the use of
"preierred providers' are among the primary -reasons medical
costs are excessively high. ’ .

(4) The lack of, and lack of enforcement of, safety-and
prevention policies significantly contributes to the high
number of work-related injuries. The unchecked "macho"
attitudses of some workers and supervisors, the lack of
incentives to comply with safety rules, and the virtual
absence of meaningful enforcement efforts all contribute to
compensable. .injuries/disease.




(1) :

x‘m'aa
SUMMERY of RECOMMENDATIONS ‘

Reemployment

(l)a. Utilize WC relnstatement/reemployment ""teams" that
are separate from the WC claims management staff. These
teams of professionals would consist of a Care Manager (as
opposed to a 'case' manager), rehabilitation/occupational
therapist, a medical professional, a human resources staff
person, and other professionals as may be needed. Members
of these teams -- instead of untrained and possibly
unsympathetic, and even hostile supervisors -- would be
responsible fioxr maintaining contact with and facilitating
the return to work of injured employees.

(L)b. Develop specific policies requiring the reinstatement
of WC claimants in their original positions, or reemployment
in suitable, comparable other positions within state
government. Eliminate the practice of placing claimants in
generic, humiliating "light duty" jobs.

(1)d. Develop human resources policies that would give WC
claimants a priority on job registers, and develop policies
that would require that job descriptions be artlculatea in a
manner that facilitates effective assessments by
rehabilitation professionals regarding the "suitability" of
different positions for individual WC claimants.

(l)e. Develop policies and provide training regarding
“reasonable accommodations" of job requirements for WC
claimants.

(1)f. Eliminate all unlawful, discriminatory practices
related to reinstatement/reemployment of WC claimants with
disabilities, and develop policies that prohibit inquiries
regarding whether job applicants (including WC claimants who
are seeking reemployment elsewhere in their department
and/or elsewhere in state government) have ever filed WC
claims. ~ -

(1)f. Develop policies regarding the State‘'s lawful
rerogative to reduce the WC penefits of any ®WC claimant who

refuses suitable employment. Inform all employees -- as
part of job orientation or during the annual review, but in
any event prior to a work related injury/disease -- that,

to the maximum extent possible, all injured employees will
either be offered reinstatement in their original positions
or will be offered suitable comparable employment, and that
if employees refuse to accept such offers, the state will
exercise 1ts right to reduce WC benefits  accordingly.

g




(2Y:

Claims Management .

(3):

(2)a. Capitalize the “central" VWorkers‘' Compensation
Management Fund as directed in the recently passed law [Sec.
16., 5 MRSA, ss 1833: “Workers' Compensation Management
Fund"]. And staff the Fund with professional, objective
adjusters and trained legal staff.

(2)b. Do not renew the contract with Sedgewick James. 1If
all WC activities will be centralized in the Workers'
Compensation Management Fund, the Fund should have its own
computer system commensurate with its operational, data
collection and data analysis needs (as well as the data
needs of the various agencies involved with such issues as
safety, health, human resources, civil rights, etc.). Such
a system, or the potential for such a system, may already
exist with other computer systems currently operating within
state government. ‘

(2)c. Utilize professional Care Management services in the
management of WC claims.

(2)d. Provide objective education and training to all
employees about the WC claims management system, the process
for filing a claim, the state's policies regarding claims
management, reemployment, litigation, etc. Treat injured
employees as customers/clients --. not adversaries.

(2)e. Develop policies that require that all information
regarding a WC claim be kept confidential, except for
technical reviews such as by the WC Management Fund staff,
reviews by government auditors, or reviews ordered by a
court of law.

Medical Costs

(3)a. sShift the responsibility for monitoring WC medical
costs from untrained department/agency personnel and/oxr
understaffed WC claims adjusters to the trained personnel of
the central WC Management Fund (working w1th the Re-
employment Team, if necessary).

(3)b. Minimize. or even eliminate the use of private
rehabilitation companies/consultants as isolated,
independent providers. 1Instead, encourage all
rehabilitation professionals to become a cooperative member
of a "Recovery/Reemployment Team' of professionals.

(3)c. Develop a list of "preferred" medical service
providers who offer quality services at reasonable prices,
and encourage WC claimants to utilize those providers.



{4) Saféty/Prevention

(4)a. Design comprehensive, realistic safety/prevention

programs. Involve the various affected parties including
the employees and unions.

(4)b. Enforce safety/prevention regulations by means of both
"incentive" and "“punitive" programs/policies.

(4)c. Incorporate safety performance evaluations into the
annual job performance review. Require a workplace "safety
orientation' for all new employees and periodic reviews for

existing employees. ’

(4)d. Create a "safety hotline" (or utilize the existing
hotline system at the Bureau of Labor Standards) where
callers may anonymously report suspected safety violations
and/or unsafe activities of state employees.



DISCUSSION
of
Findings and Recommendations

(1) :Non-Reemployment of WC claimants

“"The cost of long term claims (claims where the employee has
been out of work over one vear) represents 87% of the
total costs in fiscal vear 1989-1990."

frem a WCD data analysis report 12/14/90

At the end of the 1989-90 fiscal year, 473 WC claimants had not
been reinstated/reemployed. Over 5 million dollars will be
needed in fiscal year 1990-91 just to pay compensation to those
employees. Clearly, 1f WC costs are to be reduced, the reasons
for WC claimants remaining out of work must be understocd and,
where possible, addressed.

Given the medical, rehabilitative, and technological
advances/equipment available, even the most severely disabled
individuals are usually able to overcome the barriers which
otherwise restrict their ability to successfully perform many

different types of jobs. Therefore, in most cases, it is not the
severity of the WC claimants' injuries which is preventing their
reemployment. Most issues associated with the lack of

reemployment of WC claimants fall within two general categories:
prejudiced attitudes, and the conspicuous lack oi meaningful
reemployment policies/practices.

A. Preijudiced Attitudes

The prevalent perception among supervisors, management, and
co-workers is that most individuals who have filed WC claims and
have not returned to work, really don't want to work. Those who
have such a perception believe that WC claimants remain out of
work =-- not because of any actual or serious injury/disease --
but because they are faking or exaggerating medical problems, and
are simply lazy:"and intent on getting a “free ride". Therefore,
according to the general perception, non-medical WC costs
associated with the claimants' unemployment/lost time are
primarily due to the dishonesty and slothfulness of the WC
claimants. ’

This review found that such a perception is inaccurate.
Although there probably are now, and always 'will be, a small
percentage of individuals who will attempt to abuse the system,
it appears that the majority of individuals who are injured on
the job want to return to work. According to current and recent



WC claimants, they have applied (or have tried to apply) for a
variety of positions within state government but they have
consistently been rejected.

The claimants report they have been told by those involved
in the application process or hiring decision that -- because
they are WC claimants -- they are presumed to be a "risk" for
future re-injury (and consequently, for increased WC costs for
the departmeht/agency) and therefore are *“ineligible" for the
positions they have sought. This practice is apparently
widespread, despite the fact that such action appears to clearly
constitute a violation of WC law [39 MRSA sslll
"Discrimination" }, :

This review found that the primary factor responsible for
most WC claimants remaining out of work appears not to be the
employees, but rather appears to be the employer: state
government.

The hostile attitudes of supervisors, co-workers, and
managers, and the policies -- or lack of policies -- regarding
reinstatement, reemployment, and reasonable accommodations
actually have the effect of discouraging and even preventing
claimants from returning to work.

Employees who are injured on the job are often considered by
management, personnel staff, and by their own supervisors and co-
workers, to be '"headaches', "deadheads', "impostors', and "“sure
bets to bs repeat WC cleaimants". In most cases, neither
supervisors, personnel/fiscal staff, nor co-workers want WC
claiments to return to their original jobs, and other departments
don't want to hire them into other positions.

Supervisors don't want claimants back because, in some
cases, the supervisors feel the employees are being dishonest
about the validity/seriousness of their injuries, and in other
cases, because supervisors don't want employees who are
physically o6r emotionally "not 100%". In nearly all cases,
supervisors are fearful that the claimants will constantly be
complaining that they are unable to perform one or another job
responsibility, and fearful that they will request all sorts of
special accommodations. :

Personnel and fiscal staff in both the claimants' original
department and in any new department don't want claimants
because oi fears that the claimants will re-injure themselves and
file more WC claims. And co-workers are fearful about being
burdened with whatever duties the claimants are restricted from
performing. S

Such an "attitudinal atmosphere'" which a WC claimant must
face in order to pursue reinstatement/reemployment is daunting.

10
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Claimants are aware that their supervisors and co-workers domn't
want them to return (if the claimants aren't told outright, they
learn of it indirectly or recall how other claimants in their
agency were treated). In fact, claimants suffering from the
emotional effects of disability often go through a phase where
they, themselves, believe that they are "worthless', that they
wouldn't be able to “hold their own', and that they would be a
burden to others in the workplace.

Despite statistical and anecdotal evidence that indicates
that all such fears are unfounded, these derogatory and harmful
attitudes persist and profoundly influence reemployment issues.

L

In light of the prevalence of such attitudes among
supervisory and personnel staff, current policies and procedures
regarding reinstatément/reemployment of WC claimants appear, at
best, counterproductive.

B. Lack of Reemployment Policies and Practices

It is common policy to place the responsibility with the
employee's supervisor for encouraging an injured employee to
return to work. Given the likelihood that the supervisor does
not want the injured employee to return to work and/or the
likelihood that the supervisor lacks the training and information
which are necessary to assist an employee's return, such a policy
is, at best, ineffective (and, often, counterproductive). Also,
given the fact that an injury/illness often affects many other
aspects of the claimant's personal life, to designate the
supervisor (who the employee may not even like, and who 1is
unlikely to be trained in disability issues) as the “critical
link' appears to be a simplistic, paternalistic, inappropriate,
and -- by most accounts -- totally ineffective policy.

Since many injured workers don‘'t, ‘or don't quickly, return
to their original jobs, other employees recognize this as the-
norm and expect the same result if they or their co-workérs are
injured. Therefore, the employees as well as their supervisors
neither expect, encourage, nor facilitate the return of injured
workers to their original jobs.

In those relatively unusual situations where a claimant who
has lost a significant -amount of time from work is offered
reemployment, the position is usually what .is referred to as a
“light duty' position. Such positions are generally of less
“"status'", less responsibility, and more of a "make work" nature
than the position that was held by the employee at the time of
injury. Frequently, the jobs are temporary, minor projects that
are soon completed by the claimant and consequently the claimant
often 1is continually moved from one type of "make work" activity

11



to another.

The fact that there is such a generic "light duty" category
of jobs reflects an attitude that individuals who have physical
limitations are, "generically", considered less capable, less
responsible, and less able to play a critical role in the
operation of the department/agency. When claimants decline to
accept such positions, or express dissatisfaction with such
humiliating, demeaning '"light duty" work, such "refusals to work"
are incorrectly cited as evidence that WC claimants "really don't
want to work".

In many casesf‘simple»reasonable accommodations of the
claimant's original job requirements, or accommodations of
requirements of a different suitable job, would permit the
claimant to return to regular employment. However, there is
general uncomfortableness on the part of many supervisors and
personnel staff regarding the issue o0f "reasonable
accommodations" (for both WC claimants and other individuals with
disabilities.) The concept of 'reasonable accommodation'" is
generally not clearly understood, and therefore the bizarre,
seemingly limitless possibilities that are imagined by uninformed
personnel/supervisory staff are threatening. Consequently, "re-
employees'" are rarely informed of their right to request
reasonable modifications of job reguirements that constitute
obstacles to particular positions -- including obstacles to their
original positions.

Because of the general lack of awareness of WC claimants
right to request job ‘accommodations, and a similar lack of
awareness of the state’s-legal responsibility to provide such
accommodations, many WC claimants unnecessarily remain "un-
reemployed". : '

But even if the injured employees were aware of their
rights, it would often be difficult for them,. as well as their
rehabilitation and medical professionals, to know what
accommodations for any given job might be necessary. Many_ job
descriptions often lack sufficient information regarding specific
responsibilities of the job. Many also lack clearly articulated,.
nondiscriminatory, bona fide occupational qualifications.

Without such clearly specified, objective reguirements, an
applicant for a job does not know what, if any, accommodations to
request. The result is missed employment opportunities for the
claimants, and higher WC costs for the state.

Also compounding reemployment efforts is the lack of
confidentiality about an individual's WC claimant status. In
their efforts to find reemployment or "light duty" . jobs for
claimants, personnel staff and WC claims management staff have
informed prospective supervisors of the fact that the individual
is a WC claimant "but is. qualified for the open position". If

12



the individual is qualified what does the fact that he/she is a
WC claimant have to do with the reemploywent act1v1ty’

The majority of commentators who were asked such a question
responded with an answer essentially equivalent to the following:
No department wants to hire individuals who have filed a WC
claim. Supervisors believe that such individuals are ‘“headaches"
and are likely to file othexr claims against them. Most employers
-—- not only state government -- ask if job applicants have ever
filed WC claims. Therefore, those who are trying to find
reemployment for the claimant reveal the employee's WC status:
(1) because the prospective department will find out anyway, and
(2) because it is“that "“claimant"“ status --rather than anything
about the claimant's qualifications -- that is most important "to
those doing the hiring."“

Despite the fact that any such refusal to hire an individual

because s/he is a WC claimant violates civil right's law [Title
5, section 4572, subsection 1, paragraph A], commentators :
indicated that such refusals and similar adverse action against
individuals because they are WC claimants occur daily. 1In fact,
commentators report that they themselves have actually
participated (either as claimants or as agency personnel
attempting to facilitate reemployment) in ‘“negotiations" with
other departments where offexrs of. “special deals' were made to
those departments to "compensate" for the fact that the applicant
was a claimant. Such deals included offers to pay the first
vear's worth of wages, offers to pay all costs associated with
any injury related to the individual's original WC injury, and
offers to have a special "trial" employment period. :

Clearly, state government's lack of policies requiring
confidentiality about individuals' status as WC claimants
significantly contributes to the discrimination and adverse
reactions claimants confront in their efforts to be
reinstated/reemployed. Even though WC law requires such
confidentiality only with regard to any rehabilitation activity .
the claimant is participating in, the state could expand that
protection to the unnecessary revelation of any information
associated with a WC claim.

In addition to the lack of policies that would positively
"facilitate reinstatement/reemployment-and thereby reduce WC-
related costs, state government also appears to lack punitive
policies. that are allowed by WC law as another method for
limiting WC costs. ’

The WC law [{Maine Workers' Compensation Act, Subchapter III,
section 66-A.6)] allows an employer to reduce a WC claimant's
benefits if the claimant refuses to accept an offer of suitable

13
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employment. This review was unable to identify any state policy
requiring all departments/agencies to-first offer suitable
employment to all WC claimants and then, if the claimants refused
suchi offers, to reduce their WC benefits accordingly.

The apparent lack of such a cost-saving policy is quite
conspicuous. What could the state possibly lose by such a
policy? The state would save money either by having the claimant
back performing work which the state would, otherwise, have to
pay someone else to do, or the state would save money by reducing
the WC benefits of those claimants who refused the offers of
work. All the state has to do in order to exercise its legal
right to reduce henefits is to offer claimants jobs.

The lack of such a policy raises the suspicion that the
state chooses not ‘to utilize its prerogative to reduce penefits
because it fears that the claimants will actually accept the job
offers. It appears that, as an employer, the state doesn't want
to re-employ WC claimants.

In summary, it appears that because of biased attitudes, and
policies or the lack of policies resulting from such biases, that
the state 1is discouraging —-- and, in fact, preventing --
reinstatement/reemployment of WC claimants.

Since 87% of WC costs are related to long-term claims where
individuals remain un-reemployed, it appears that any meaningful
effort to reduce WC costs must include actions to address such
biases and ensure claimants' reemployment.

The following are some general recommendations regarding how

the issues related to the lack of reinstatement/reemployment of
WC claimants might be addressed.

14
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(1) : RECOMMENDATIONS re REINSTATEMENT/REEMPLOYMENT

* Develop WC reemployment teams that are separate from the
WC claims management staff. Such teams would consist of: a
care (not "“case") manager who would coordinate whatever
care/services are needed by the injured employee; a
rehabilitation/occupational therapist; a medical
professional; a human resources staff person; and other
professionals as may be needed. Members of these teams --
instead of untrained, possibly unsympathetic and even
hostile supervisors —-- would be responsible for maintaining
contact with:and facilitating the return to work of injured
employees. These teams could be coordinated by the Bureau
of Employee Health, the Bureau of Human Resources, or
another appropriate agency.

* Develop specific policies requiring the reinstatement of
WC claimants in their original positions, or reemployment in
suitable, comparable other positions within state
government.

* Develop policies, and educate all employees about
"“reasonable accommodations' of job requirements.

® Eliminate the practice of placing claimants in generic
"light duty" iobs. Instead, professionally assess each
claimant's abilities, skills and interests, and then --
based on that assessment -- identify and offer each claimant
emplcyment that is personally “suitable" to her/him. Such
“suitable" employment might be temporary, “make work" type
of activities for some individuals, and might be a full
time, regular position with some accommodations for other
individuals. The critical point is that whatever work is
offerad to the claimant will be individually suited to the
claimant ‘s skills/abilities, and not work which has been
pre-crdained as generically "light duty" for all WC
claimants -- regardless of the nature of their injury and
.regardless of their other unaffected abilities and -~
potential.

* Develop numan resources policies that would give WC
claimants a priority on job registers. Such a priority
should not necessarily supersede other current priorities
(e.g. layoff status) but should be designed as one of a
number of preferences to facilitate claimants' chances for
interviews and, ultimately, reemployment. [Because of the
biased attitudes of many supervisors toward WC claimants,
the rsason for the applicant's position on a register (i.e.
WC claimant) should not be indicated on the register and
should be kept confidential by the Bureau of Human
Resources.) '
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* Develop policies that would require that job descriptions
be articulated in a manner that specifies the minimum
[lawful] physical and emotional qualifications of the job.
Such descriptions would facilitate effective assessments by
rehabilitation professionals regarding the '"suitability' of
different positions for individual WC claimants.

* Develop policies regarding the State's lawful prerogative
to reduce the WC benefits of any WC claimant who refuses

suitable employment. Inform all employees —-- as part of job
orientation or during the annual review, but in any event
prior to a wark related injury/disease -- that, to the

. maximum extent possible, all injured employees will either
be offered reinstatement in their original positions or will
be offered suitable comparable employment, and that if
employees refuse to accept such offers, the state will
exercise its right to reduce WC benefits accordingly.

* Eliminate all unlawful, discriminatory practices related
to reinstatement/reemployment of WC claimants with
disabilities.

* Develop policies which prohibit inquiries regarding
whether job applicants (including WC claimants who are
seeking reemployment elsewhere in their department and/or
elsewhere in state government) have ever filed WC claims.
Develop policies that prohibit the revelation of the nature
of a claimant's injury to prospective employers, or the
revelation of the particulars of an employee's injury to a
supervisor when that information is not necessary to the
employee's reinstatement nor job performance. Such
information serves no purpose other than to potentially
prejudice the recipients of such information against the
claimant. As with other "protected' information about an
employee, particulars related to the employee's WC claim
should be available to certain professionals who need such
information for authorized purposes, but should otherwise be
treated as confidential in order to protect the individual
from unfair treatment. '
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(2):_WC CLBIMS MANEGEMEINT

Some of the high costs associated with long term WC claims
are a result of inappropriate and ineffective management of WC
claims. Such issues have been explored by a number of reviewers
in the recent past (see list of reviews in "Preface'" of this
report), and therefore are only briefly summarized below.

A. Unsound Fiscal Policies
The current method of paying for WC claims is fiscally
unsound. Since gach department/agency is responsible for paying

for its own WC claims, yet each - is prevented by the budgeting
process from requesting any amount in excess of the equivalent of
existing, weekly compensation costs, the departments/agencies are
nearly always prevented from negotiating and utilizing less
expensive methods of settling WC claims (such as one-time, “lump
sum" settlements). T

Also, since the staff who are involved in the management of
WC claims at the departmental/agency level are rarely trained as
insurance adjusters, the claims cannot be professionally,
effectively managed. '

B. Lack of efficient, unbiased claim management
WC procedures, workloads, and organizational structure are

impeding effective claim management. Adjusters have lost touch
with injured employees because of higher caseloaas and the
increasing complexity of the WC system. In smaller agencies, WC

claim management is one of several responsibilities added to
traditional personnel work. Those responsible usually lack
suificient training and support.

Case reserving methods and practices are not performed
effectively. Even though an explicit WC case reserving
philosophy and methodology has been formulated for use by the
State's WC claim personnel, it is not being uniformly
implemented. . -

Investigation and evaluation activities are not conducted -in
an assertive, diligent manner in part because current caseload
levels of WCD claim adjusters are excessive, and in part because
of lack of effective management.

Current computer services provided by the S. James company
are inadequate. The third-party administrator functions performed
by James often provides inaccurate, outdated information. The
current system does not allow direct input, nor access by
departments/agencies involved with processing WC claims.

James only handles information/data regarding WC
injuries/claims, and does not meet the state's need for a system

17



Gasger 4 ey S i £l

to record all -- not just WC -- injuries, accidents, etc. so that
broad trends can be identified and so that such information can
be used to design safety/prevention programs.

Finally, the attitudes of those involved in the management
of WC claims toward claimants affects the processing of claims.
Often, it appears that the main focus of claims management 1is
fraud. The time and effort expended in (usually) unsuccessful
attempts to develop defenses or '"talking points' based upon
investigative or medical information results in unacceptable
delays and unnecessary costs related to claim management.

LR
t

C. Lack of Professional "Care'" Management

“Care" management differs from 'case'" management in that
“"care" refers to the needs of the injured employee, while ‘case"
refers to the technical (ultimately fiscal) concerns of the
employver relative to resolving a WC claim. Although some
individuals involved in WC case management also dabble in some
care management, the current WC system does not provide
professional care management services to claimants.

An injured employee often must deal with a variety of issues
in addition to the medical concerns. Some of the other issues
include emotional, financial, legal, insurance, rehabilitation,
and other concerns such as the coordination of services/benefits,
as well as questions about the process of filing a WC claim and
questions about the prospects of future reinstatement or
reemployment. Injuries/illnesses also often affect many non-
employment, personal aspects of an employee's life, which in turn
ultimately affect the employee's recovery.

The current WC ‘system' does not appear to recognize the
need to fully assess/address all of the issues impacting on the
claimant's recovery, and therefore it is not surprising that the
WC svstem falls to have a professional care management component.

D. Lack of Confidentiality of Information N .
Since, as has been noted in the "“reemployment" section and

elsewhere in this report, the biased attitudes of individuals

toward WC claimants account for many of the problems associated

with the high WC costs, a contributor to the magnitude of the

problems is the lack of confidentiality about an employee's

status as a WC claimant.

There appear to be numerous situations where information
about an employee's WC status is unnecessarily provided to
individuals who do not need -- and, arguably, should not have --
any information regarding the fact that the employee has filed a
WC complaint. Although current laws do not seem to prevent the
revelation of some WC-related information, in many cases, doing
so seems to serve no positive purpose and only results in adverse
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action against the claimant -- simply because she/he has filed a
WC claim. The state's lack of policies protecting WC-related

information ultimately contributes to the discrimination which
prevents the claimants from reassimilating into the workforce.

The following are general recommendations regarding ways
that some of the issues related to the management of WC claims.
might be addressed.

(2):RECOMMENDATIONS RE WC CLAIMS MANAGEMENT
LI B

* (Capitalize the “central'" Workers® Compensation Management
Fund as directed in the recently passed law [Sec. 16. 5 MRSA
ss 1833, passed in the First Regular Session, 1989].
Shifting the management of claims from each department or
agency to professional adjusters, and pooling funds in a
central payment mechanism will allow for a range of cost-
saving management activities including “lump-sum" settlement
options.

* Staff the WC Management Fund with professional, objective
adjusters and trained legal staff. Such a staff would ‘
effectively, consistently review cases; would understand
that fraud is not the central focus of claims management,
but would be able to identify those cases that are clearly
not compensable and aggressively challenge them; and would
implement appropriate management activities such as case
reserving, timely payment of claims, equitable settlements,
etc.

* Do not renew the "Third Party Administrator' computer
services contract with Sedgewick James Company. If all WC -
activities will be centralized in the Workers' Compensation
Management Fund, the Fund should have its own computer -
system commensurate with its operational, data collection,
and data analysis needs. Some computer experts within state
government believe that certain computer software that is
already available in, or could be readily obtained for,,

existing. computer systems would be appropriate for the needs

of the Fund (as well as appropriate for the data analysis
needs of the various agencies involved with related policy
issues such as safety, health, human resources, civil
rights, etc.).

* Utilize professional care management services in the
manageément of WC claims. Such activities should be separate
from the case management &ctivities because of the need for
confidentiality and trust. Care managers should be part of
a team of professionals (including rehabilitation
professionals, medical personnel, human resources staff,
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* Provide objective education and training to all employees
about the WC claims management system, the process- for
filing a claim, the state's policies regarding claims
management, reemployment, litigation, etc. Treat injured
employees as customers/clients -- not adversaries.

* Develop policies that require that all information
regarding a WC claim be kept confidential, except for
technical reviews such as by the WC Management Fund staff,
reviews by government auditors, or reviews ordered by a
court of law. Stop unnecessary revelation of medical
information about claimants -- such as the production and
circulation of computer print-outs of the names and nature
of claims and/or medical expenses of WC claimants.

20
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(3):HIGH MEDICAL COSTS

Although non-medical costs appear to represent the bulk of
WC expenses, there is a significant percentage of the overall WC
costs related to medical expenses that are unnecessarily high.
Such excessive medical costs appear to be a result of the lack of
effective claim review, lack of policies regarding preferred
providers, and lack of control of cost/use of medical treatment.

The other recent reviews of the state's WC system, in
particular Tillin hurst s and the Bureau of Employee Health's,
identify the medical expense issues and recommendations related
to reducing such costs. Therefore, only a brief review has been
included here. ‘ .

A. LacK of effective, consistent monitoring of medical costs

Due to the understaffing, poor management, and lack of
training issues mentioned earlier, department/agency personnel
and WCD staff are unable to consistently and effectively monitor
the medical expense components of WC claims. Cases are not
reviewed promptly, problems aren't identified early, and
treatment and/or rehabilitation options aren't explored.

Consequently, otherwise controllable costs aren't controlled
simply because they are not identified early enough, or at all.

B. Lack of policies re '"preferred providers"

Although it isn't possible to control which providers a
claimant choosés for medical services, the fact that the state
lacks any list of "preferred providers" eliminates even the
possibility of the state recommending to claimants certain
providers wnho have been predetermined by the state offer quality

services at reasonable rates. The lack of such a network of
approved, "“preferred" providers of medical services leaves claims
adjusters without meaningful -- potentially cost saving --

recommendations for claimants.

One area where the identification of ‘“preferred providers"
is especially needed is with regard to private rehabilitation
consultants. Anecdotal evidence appears to indicate that these
private providers are often ineffective ‘and excessively costly.

The following are general recommendations related to the

.resolution of some of the issues associated with excessively high
WC medical costs.
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(3): _RECOMMENDATIONS re MEDICAL COSTS

* Shift the responsibility for monitoring WC medical costs
from untrained department/agency personnel and/or the
understaffed WC claims division to the trained personnel of
a central WC Management Fund (working with the Re-
employment Team, when appropriate).

* Minimize or even eliminate the need for private
rehabilitation companies/consultants -- who often have
little or no incentive to expedite the recovery/reemployment
process. Utilize rehabilitation professionals who are
either employed or contracted with by the state and who are
required to .become a cooperative member of the
“"Recovery/Reemployment Team" of professionals whose
responsibility it is to facilitate the reassimilation of WC
claimants back into the workforce,.and who will be a natural
"check" on each others efficiency and effectiveness.

* Develop a list of "preferred" medical service providers

who offer quality services at reasonable prices, and
encourage WC claimants to utilize those providers.
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(4): SAFETY/PREVENTI_.ON

Ultimately, one of the most effective means of controlling
medical costs is to reduce the incidence of work-related
injuries/disease in the first place. A number of factors appear
to contribute.to the occurrence of compensable injuries: "“macho"
attitudes of supervisors and co-workers; lack of incentives and
training regarding safety issues; lack of enforcement of safety
regulations; lack of collection/analysis of relevant data
necessary to identify precipitous trends and establish meaningful
prevention strateg%?s.

A. Macho attitudes..

In a number of types of jobs that involve extensive physical
activity, the "macho'" attitudes of the supervisors and workers
significantly contribute to unsafe work practices. Macho
attitudes include those that consider anyone who insists on
observing safety precautions as a "wimp', that anyone who 1is
(permanently) unable to perform certain tasks in order to prevent
exacerbation of an injury is a “wimp'", and anyone who asks for
help with a physical task is a "wimp".. Such attitudes ultimately
lead to injuries, disease, or re-injury, (and prevent the
reinstatement/reemployment of claimants whose activities are
restricted). Such attitudes also are an added deterrent to
workers who might otherwise report suspected unsafe activities of
either supervisors or coworkers, but who do not report such
activities out of fear of being discovered and harassed as the
"wimp" who squealed.

B. Lack of incentives/training
There is a general lack of safety orientation, training,
review, and incentives. Although meaningful data is not now

collected regarding whether a claimant had any prior safety
training related to the activity involved in an injury or
illness, anecdotal evidence seems to indicate that, in most
cases, employees did not receive adequate safety
orlentatlon/tralnlng prior to compensable lnjurles/lllnesses.

In additibn to safety orientation and training, there-
appears to be a general lack of meaningful incentives to behave
in compliance with whatever safety measures have been
established. One incentive which is lacking is a routine "“safety
evaluation" as part of an employee's annual job performance
review. Other incentives, including punitive actions, appear to
have not been identified.

C. Lack of enforcement
If 'safety officers' are suppose to assist in enforcement‘of
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prevention/safety regulations, they, as a group, appear to not’ be
accomplishing that objective -- and neither is anyone else. Most
safety officers have other full time job responsibilities (often
unrelated to '"safety") and in their capacities as "“safety
officers" do little more than complete paperwork after injuries
have occurred. Such "post-injury" activity reflects and
reinforces an attitude that safety/prevention issues are of low
priority and that the state's involvement (as an employer) is

. “reactive" only. '

There is a general lack of other tools which could
contribute to the enforcement of safety regulations. Employees
are not routinelwy''evaluated on their knowledge of safety
regulations, nor are they routinely penalized for v1olatlons of
such regulation or rewarded for good safety records.

Another enforcement tool which may be lacking is a central
location to anonymously report: all hazards at the worksite, any
dangerous or reckless behavior by state employees during work
time; violation of safety rules by supervisors and/or co-workers;
etc.

D. Lack of collection/analysis of relevant data

The current computer/data system does not allow ifor Lhe
collection of data useful for identifying "controllable"
contributing factors to injuries/illnesses (e.g. clothing worn at
time of accideént; distractions; attitudes; prior safety training
related to the activities being performed at time of accident;
etc.). Such data would facilitate the identification oi
precipitous "trends" and could be useful in the develomenL of
safety/prevention programs.

(4): _RECOMMENDATIONS RE SAFETY/PREVENTION s

(4)a. Design comprehensive, realistic safety/prevention
programs. Involve the various affected parties 1nclud1ng
the employees and unions.

(4)b. Edforce safety/prevention regulations by means of both
“incentive" and "punitive' programs/policies.

(4)c. Incorporate safety performance evaluations into the

annual job performance review. Require a workplace ‘“safety
orientation" for all new employees and perlodlc reviews for _ -
existing employees.

-{(4)d. Create a “safety hotline" (ox utilize the existing
hotline system at the Bureau of Labor Standards) where
callers may anonymously report suspected safety violations
and/or unsafe activities of state employees.
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Labor Management Discussion Group on Workers’ Compensation

The Administration of
State Workers’ Compensation Programs

Introduction

The Labor/Management Discussion Group on Workers’ Compensation is a group
led by representatives of employers and workers which has been meeting for some
time to discuss concerns about workers’ compensation. A list of the membership
is attached. The group has adopted the following recommendations concerning
state workers’ compensation programs.

It should be the goal of a state workers’ compensation system to provide benefits
in a timely manner, to avoid disputes wherever possible, and to resolve
expeditiously those disputes that do arise.

1. Administrative Agency

States should utilize an effective workers’ compensation agency to fulfill
the administrative and adjudicatory obligations of a modern workers’
compensation program.. These agencies may sometimes be referred to as
"courts," but that agency, not the state’s courts of general jurisdiction,
should be the principal locus of dispute resolution.

2. Funding

It is essential that there be adequate funding for the state workers’
compensation agency. An advisory committee, as mentioned below, might
be employed to oversee the budget of the state workers’ compensation
agency and to advocate for sufficient resources when appropriate.

3. Education
Workers’ compensation will function most efficiently if all the parties
understand their rights and responsibilities. A state workers’ compensation
agency should design and actively pursue programs for educating and

informing all the parties involved in the system.

At a minimum the agency should provide pamphlets explaining the law in
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simple language (and in language other than English where that is
appropriate) and a toll free number where more information can be
obtained.

State agencies are encouraged to use public service announcements on
radio and television and any other means available in order to inform the
public about workers’ compensation programs. Where possible, it would
be desirable to have public service announcements sponsored jointly by
labor and business groups. States are also encouraged to have well
informed professionals available to provide information to workers and
employers.

A state educational program should include efforts to inform the parties
about the importance of prompt reporting of injuries by workers to
employers, by insured employers to their insurance carriers, by self-insured
employers and insurers to the state agency, and by medical providers to
other appropriate parties.

4. Enforcement

Each state agency has a duty to enforce the requirements of the state’s
workers’ compensation act.

This includes the requirement that insurers and self-insured employers pay
benefits in accordance with the statute and in a timely manner. Each state
should have some method of insuring that this is done. Each state should
compile and publish data which lists the on time payment record of self-
insured employers and insurers.

The appropriate state agency must also enforce those provisions of the act
that apply to employers, including provisions that require employers to
provide security for compensation and to fairly and honestly represent their
operations when securing compensation insurance.

The state agency must also take steps to insure that workers use the system
in the manner that it was intended.

Finally, the state agency should monitor the conduct of attorneys, medical
providers, vocational rehabilitation providers, insurance agents, brokers,
third party administrators and others to ensure that they perform in
accordance with the requirements of the act.

5. Dispute Resolution

While education and other steps may reduce the frequency of disputes, it
is recognized that a formal dispute resolution procedure must be available.
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When there is a dispute, there should be some form of informal dispute
resolution procedure which is offered to parties as early as possible. The
parties should be able to effectively participate in this procedure without
being represented by attorneys.

When formal disputes occur, efforts should be made as early as possible
to identify the issues in dispute and to exchange information between the
parties. There should be some procedure in place to ensure this.

It is desirable that disputes be resolved as promptly as possible. Each state
should establish standards for the resolution of disputes. Such standards
might include as a desired level of achievement a requirement that a
certain percentage of all cases be resolved within a specified period of
time.

Each state should gather and publish data which indicates how long it
takes to resolve disputes in that jurisdiction.

Steps should be taken in each jurisdiction to insure that hearing officers
and commission members work productively and efficiently and that they
decide cases in an unbiased manner. Each state should initiate some
procedure to achieve these goals. This might include the appointment of
a bipartite review committee, the publishing of data concerning the
productivity of hearing officers, and/or establishing standards by which
judges would be examined concerning their knowledge of the law and
processes. A procedure similar to that used by bar associations in
screening judicial appointments might be considered.

In disputed cases the parties are entitled to a full and fair hearing on the
record of the factual issues involved in the dispute. In the past some
jurisdictions have allowed a retrial of factual issues at an appellate level.
It is recommended that the system be design to resolve factual issues at
the first formal hearing. The review of factual issues by an appeal board
or commission should be limited. Such an appellate body should of course
review legal issues. There should be a further appeal from the commission
to the state courts. That appeal should also be limited to legal issues.

6. Data Collection

A number of organizations are reviewing issues concerning the collection
of data related to workplace disability. It is essential that labor and
management be involved in this process.

State workers’ compensation agencies should gather data which will allow
them to evaluate and manage the state’s workers’ compensation system.
In order to collect and analyze this data, it is essential that state agencies
computerize their operations. There are important advantages to be gained
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for all concerned, if states comply with the recommendations of their
national associations and gather data that is similar and comparable, and
if they allow the submission of data in formats that are standardized.

7. Disputes Over Medical Issues

Many disputes in workers’ compensation cases involve issues that are
medical in nature (for example, the extent of impairment or the utilization
of medical services). Each state should maintain a panel of medical
experts from various fields who would be available at the request of the
state agency to offer an impartial opinion on the disputed issues.

8. Advisory Councils

It is recognized that states frequently find a need to revise their workers’
compensation statute and/or regulations. Each state should have an
advisory council or committee which allows for continuing input to the
state agency and the legislature concerning the workers’ compensation
system of that state. The voting members of the committee should be an
equal number of representatives of labor and management. Other parties,
such as insurers, medical providers, attorneys, and others, may be included
as non-voting members.

The existence of such a committee does not necessarily guarantee success
in amending or improving a state’s workers’ compensation act. If
individuals who understand the state’s workers’ compensation system, who
have a genuine interest in that system, and who can speak for their
respective interest groups are actively involved in monitoring the system,
rational improvements are more likely.

9. Mandatory Coverage
Coverage under workers’ compensation should be mandatory. Neither

employers nor employees should be allowed to "opt out" of workers’
compensation.
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Labor

Dept. of Occupational Safety
and Health

AFL-CIO

815 16th Street, N.W.
Washington, DC 20006
(202) 637-5000

Building & Construction Trades Dept.

AFL-CIO

815 16th Street, N.W.
Washington, DC 20006
(202) 347-1461

Industrial Union Department
AFL-CIO

815 16th Street, N.W.
Washington, DC 20006
(202) 842-7842

Food & Allied Service Trades Dept.

AFL-CIO

815 16th Street, N.W.
Washington, DC 20006
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Occupational Health Foundation
815 16th Street, N.-W,
Washington, DC 20006

(202) 842-7840
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Business

National Assoc. of Manufacturers
1331 Pennsylvania Ave, N.W.
1500 North Lobby

Washington, DC 20004

(202) 637-3127

U.S. Chamber of Commerce
1615 H St.,, N.W.
Washington, DC 20062

National Federation of Independent
Business

600 Maryland Avenue, N.W., Suite 400

Washington, DC 20024

(202) 554-9000

Council of State Chambers of
Commerce

122 C Street, N.W,, Suite 330

Washington, DC 20001

(202) 484-8103

National Council of Self-Insurers
One Marriott Dr., Dept. 924.36
Washington, DC 20058

State Associations Group
National Assoc. of Manufacturers
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Washington, DC 20004

(202) 637-3054
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Washington, DC 20024
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Alliance of American Insurers
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(708) 330-8500

American Insurance Association
1130 Connecticut Ave., N.W,
Suite 1000

Washington, DC 20036
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Liberty Mutual Insurance Co.
175 Berkeley Street
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(617) 574-5679

American Medical Association
Dept. of State Legislation

515 N. State

Chicago, IL 60610

(312) 464-4773
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Data Collection

I will attempt here to list a few of the issues related to data collection. Please
understand that this is a first attempt to pull these issues together and is subject
to revision.

THE INITIATIVE
There has been discussion lately, both within the Labor/Management group and
in general, concerning the collection of data relative to workers’ compensation.

This has resulted from a number of factors including:

1) Proposal by the U.S. Department of Labor to change its data gathering

procedures.

2) Requests from various parties to analyze the costs of workers’
compensation.

3) A model regulation promulgated by the National Association of Insurance

Commissioners (NAIC).

4) Revising of the Basic Administrative Information System (BAIS) by the
International Association of Industrial Accident Boards and Commissions
(IAIABC).

Everyone wants to know how well workers’ compensation systems are functioning
in each jurisdiction. Many players are quite concerned about data which can be
used to prevent injuries in the future. Some parties, however, express concern
about the costs of data gathering, while others are concerned about the
confidentiality of this information.

As these various events come together, it seems an appropriate time to consider
what changes, if any, should be made in the way the various parties gather data
about workplace disability.

REASONS FOR COLLECTING DATA

There are several reasons for gathering data:

1) To prevent future injuries and occupational disease. For this purpose, as

much information as possible should be gathered concerning the incidence,
cause, and nature of disabilities.



2) To administer a state workers’ compensation system. This requires
gathering data about what payments have been made, when, and by whom,
as well as other information about the performance of the state system.

3) To analyze the performance of a state workers’ compensation system.
This requires information about where the money is going, what are the
problems, and what is the likely result of proposed changes.

4) To set workers’ compensation premium rates. This requires information
about the losses in each job classification, as well as information about the
trends and expenses.

S) To experience-rate employers. This requires gathering information about
the experience of each individual employer, as well as information about
all employers in each classification.

PLAYERS

There are various organizations that are playing a role in the current discussion
of workers’ compensation. Many of them are already gathering data concerning
this topic.

State Workers’ Compensation Agencies

Every state workers’ compensation agency currently gathers some data about the
injuries that occur within its jurisdiction. At a minimum, this includes the fact
that an injury occurred, when benefits started, when benefits stopped, and the
amount of benefits paid. Some states gather considerably more information about
the nature of the injury. Some gather information about medical payments, while
others do not. There is a great variation among the states as to how this
information is maintained. In some cases, it is stored in computers in a manner
that makes it available for retrieval and analysis. There are rumors that in other
jurisdictions the forms are "put in cardboard cartons and stored in the basement."

U.S. Department of Labor

Information about workplace injuries has been gathered by the U.S. Department
of Labor since the passage of the Occupational Safety and Health Act (OSHA).
Until recently, this information has been gathered by the Bureau of Labor
Statistics (BLS). Recently, however, a decision has been made that data collection
will be governed by the Occupational Safety and Health Administration (OSHA),
and the analysis of the data will be done by BLS.



There are also proposals to change the form in which data is collected by the
federal government. Until the present, certain information has been recorded on
the "OSHA Log." A summary of this data is reported to the federal government.
More detailed information about time loss injuries is reported to OSHA on a "first
report of injury" form. In many states the same form is used for OSHA and for
the state workers’ compensation agency.

A number of proposals for changing this have been discussed and experiments
have been carried out. It now appears most likely that OSHA will adopt a
procedure whereby all injuries will be reported on a form similar to the first report
of injury. This form could potentially be used for both OSHA and state workers’
compensation agencies.

OSHA has initiated a dialogue with the insurance industry concerning this topic.
There have been a couple of joint meetings between OSHA and various
representatives of the insurance industry. This group does not include self-insured
employers.

National Council on Compensation Insurance (NCCI)

For many years NCCI has gathered data about losses which it uses when acting
as an advocate for the insurance industry before the various commissions or
individuals who set workers’ compensation insurance premium rates. NCCI also
gathers data which is used to establish experience modifications for individual
employers. NCCI gathers this data for a majority of the states and assists in the
analysis of the data in a number of additional states.

From time to time, NCCI has also used its database to analyze the workers’
compensation systems in various jurisdictions and to provide estimates of the costs
of proposed legislative changes.

For a number of years, NCCI has conducted a call for Detailed Claims
Information (DCI). At first this was conducted in only 13 states. It was later
expanded to include a few more states. Recently, NCCI has announced that it will
gather this information in all the jurisdictions where it is involved. The DCI is
a ten percent sample and gathers detailed information about each claim in the
sample. It only covers injuries occurring with insured employers. It does not
cover injuries with self-insured employers.

BAIS and the NAIC Model Regulation

Over 10 years ago, the International Association of Industrial Accident Boards and
Commissions (IAIABC) adopted a Basic Administrative Information System
(BAIS). This was designed to be a model that state workers’ compensation



agencies could use in constructing an information system which was designed
primarily to administer the state agency. Beginning in the late 80’s, the IAIABC
initiated a project to update BAIS. The new BAIS is an expanded system. It
includes data needed to evaluate a state’s workers’ compensation program, as well
as management information.

At about the same time that the BAIS project was taking place, the National
Association of Insurance Commissioners (NAIC) adopted a model regulation under
which states would gather information which could be used to analyze the
operation of a state’s workers’ compensation system. As the BAIS and NAIC
projects were being completed, the two organizations formed a joint task force,
and as a result, the finished product of both projects are quite similar.

The Accord Form

There is a form published by a company known as Accord which has been
endorsed by the IAIABC as a model form to be used for the first report of injury.
While it has been recommended by the IAIABC, it has actually been fully adopted
in only a very few states.

CONCERNS

While almost everyone agrees that we need more and better data, there are a
number of concerns about the various approaches being taken.

Sufficiency of Data

Some groups express concerns that not enough data will be gathered to form the
analysis required or that it will not be gathered in a way that allows for the proper
analysis.

Cost

While everyone agrees that it is good to have data, some parties are concerned
that the cost of gathering and analyzing the data will be excessive.

Duplication

All parties agree that duplication should be avoided whenever possible.
Businesses feel that duplication will add to the cost. Organized labor is willing
to cooperate with business and reduce cost, so long as the necessary information
can be gathered. There is, however, a nagging concern that duplication may
result, because this data gathering can be mandated by various agencies which are
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completely independent of one another.
Confidentiality

Most people would agree that the names of individual injured workers should be
kept confidential. At the other extreme, most would also agree that aggregate data
about workers’ compensation systems should be made public. There is a
difference of opinion, however, concerning whether detailed information about
individual employers should be kept confidential.

Compatibility of Data Systems

We are hopefully moving into an era where much of this information can be
gathered and exchanged efficiently and at lower cost through electronic means.
Efficiency, however, depends on the extent of the compatibility of the various data
systems. If each state and the U.S. Department of Labor has vastly different
requirements, much of the efficiency will be lost. At the same time, it has been
felt by many over the years that state workers’ compensation agencies should be
completely autonomous. The IAIABC has recently formed a committee to study
issues related to the electronic gathering of data.

The Unique Role of NCCI

NCCI currently gathers a great deal of information which is useful in analyzing
state workers’ compensation systems. Its expanded DCI will provide another rich
source of information and analysis. It has been suggested by some that this could,
to some extent, substitute for the gathering of data by state workers’ compensation
agencies.

Many people are concerned, however, that this would not be possible. First of all,
NCCI has for many years been an advocate for the insurance industry in the
setting of workers’ compensation insurance premium rates. Secondly, the data for
the DCI is gathered by insurance company employees reviewing insurance
company files. Third, the access to the database is controlled by NCCI. It is not
yet clear to what extent this database would be made available to outside parties.
Would the NCCI allow outside parties to access the database and perform
analyses? Would it charge for this? Would it control priorities? Would the
NCCI maintain the database itself and simply produce its own analysis of the data
from time to time?

While it is clear that the DCI is a valuable source of information, it is difficult to
understand how it could substitute for the gathering of data by state agencies if
access to it is controlled by the NCCI.



The Role of the NAIC and the IAIABC

The National Association of Insurance Commissioners and the International
Association of Industrial Accident Boards and Commissions are voluntary
associations comprised primarily of the administrators in each jurisdiction who
have responsibility for insurance and workers’ compensation, respectively. The
fact that they adopt a regulation does not, in itself, have any effect whatsoever.
The model regulations that they adopt only have effect if they are eventually
adopted by the individual states.

Practical Limitations

The BAIS and NAIC model regulations describe comprehensive data gathering
systems. To date, only one state has even attempted to implement the NAIC
model and none claim to have fully implemented the new BAIS system. It would
be ideal if all states were to gather this information and make it available for
analysis. The practical considerations, including the cost, make it seem rather
unlikely that this will occur in the near future.

BRINGING IT ALL TOGETHER

It seems quite clear that the various state workers’ compensation agencies will
continue to gather information about each injury that occurs within their
jurisdiction. It seems likely that as time goes by, this and the NAIC model
regulation will have some influence on the decisions they make in structuring their
databases. It also seems quite clear that OSHA will adopt some new scheme for
gathering data about occupational injuries and diseases. It would seem that to the
extent these efforts can be coordinated, the systems will be improved for the
benefit of all parties involved. It would also seem that, if good comprehensive
data were readily available, we could prevent future injuries.

There appears to be some conflict among the parties concerning cost,
confidentiality, and the amount of data to be gathered. There may also be some
"turf" battles among the various agencies. At the same time, this topic has the
potential of being one area within workers’ compensation where all the parties
could come to an agreement.



Doc. 4212

National Conference of State Legislatures
303-830-2200
Brenda Trolin
Can supply consultant to guide Commission through a 50
state survey, plus few other jurisdictions, NZ and Europe. -
Also tracking 24-hour coverage proposals in other states.
Available anytime except July 25-30. Can cover costs.
NCSL: has a Blue Ribbon Commission, task force to advise it
is broad based, each has offered to assist states, most
will pay own expenses.
Suggests office of Insurance Commissioner Garamindi in
California and NAIC,
Says Council of State Governments and National Governors'
Association have done very little in WC.

National Association of Insurance Commissioners
816~-842-3600
Eric Nordman
Putting together study of WC marketplace, can share data,
will be ready in fall. Suggests Commission look at Oregon
and Michigan, which did broad based reforms recently.
Suggests study of examination report of NCCI. Can provide
information, work with commission.

Workers'®' Compensation Research Institute

(617) 494-1240

Richard Victor, Exec. Director
An independent research organization providing data on the
performance of various WC systems and effects of reforms.
Published a comprehensive study of Maine's system in late
1990.
Published numerous studies in past 10 years on various
Workers' Compensation issues.
Can provide presentions comparing Maine's system to other
states, or on specific subjects such as others experience
in reducing litigation, controlling medical costs, etc.
May be difficult to arrange presentation before June.
Costs range from nothing to expenses.

Other sources suggested by WCRI

Academics: John Burton, Rutgers; Peter Barth, U Conn,
Alan Hunt, Upjohn Institute for Employment Research

Consultants: John Lewis, (Florida)

American Legislative Exchange Conference
(202) 547-4646, Washington, DC
Provides model legislation to interested legislators.
Working on comprehensive model legislation for Workers'
compensation, but not yet completed.





