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CHAPTER 43 

SURETY INSURANCE CONTRACTS 
Section 
3101. Contracts subject to general provisions. 
3102. Acceptance as surety on bonds. 
3103. Premiums on bonds. 
3104. Notice of authorization to registers of probate. 
3105. Estoppel to deny corporate power. 

WESTLA W Computer Assisted \Legal Research 
WESTLA W supplements your legal research in many ,w'aYI\. WESTLA Wallows you to 

• update your research with the most current infonnation 
• expand your library with additional resources 
• retrieve direct history, precedential history and parallel citations with the 

Insta-Cite service 
For more information on using WESTLA W to supplement your research, see the WEST­
LAW Electronic Research Guide, which follows the Preface. 

§ 3101. Contracts subject to general provisions 

All contracts of surety insurance delivered or issued for delivery in this State 
and covering subjects resident, located, or to be performed in this State are also 
subject to the applicable provisions of chapter 27 (the insurance contract) and to 
other applicable provisions of this Title. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

Library References 
American Digest System 

Principal and Surety e:>52. 
Encyclopedias 

C.J.S. Principal and Surety §§ 292, 295. 
WESTLA W Research 

Principal and Surety cases: 309k[add key number] 

§ 3102. Acceptance as surety on bonds 

Any insurer duly authorized to transact surety insurance in this State may be 
accepted as surety upon the bond of any person required by the laws of the State 
to execute a bond. If such insurer shall furnish satisfactory evidence of its 
ability to provide all the security required by law, no additional surety may be 
exacted, but other surety or sureties may, in the discretion of the official 
authorized to approve such bond, be required. Such insurer may be released 
from its liability on the same terms and conditions as are by law prescribed for 
the release of individuals. It is the true intent and meaning of this section to 

792 

SURETY INSURANCE CONTRACTS 
Ch.43 

24-A § 3104 

enable corporations created for that purpose to become surety on bonds required 
by law, subject to all the rights and liabilities of private individuals. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

Library References 
American Digest System 

Principal and Surety e:>52, 57. 
Encyclopedias 

C .. J.S. Principal and Surety §§ 292, 294, 295. 
WESTLA W Research 

Principal and Surety cases: 309k[add key number] 

§ 3103. Premiums on bonds 

Any court or officer whose duty it is to pass upon the account of any person 
required by law to give a bond may, whenever such person has given any such 
surety insurer as surety upon the bond, allow in the settlement of such account a 
reasonable sum for the expense of procuring such surety. The premiums on 
account of all official bonds required by law to be given by county officials shall 
be paid from the treasuries of their several counties. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

Library References 
American Digest System 

Trusts e:>312. 
Encyclopedias 

C.J.S. Trusts § 394. 
WESTLA W Research 

Trusts cases: 390k[add key number] 

§ 3104. Notice of authorization to registers of probate 

Whenever any surety insurer is authorized to transact business in this State, 
the superintendent shall maintain the name of such insurer and the names of all 
agents of such insurer who have been licensed by him, their places of residence 
and the dates when their licenses will expire, and the names and addresses of all 
attorneys-in-fact registered with him. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12; 1977, c. 330. 

Historical and Statutory Notes 

Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart­
ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Amendments 

1977 Amendmenl Laws 1977, c. 330 repealed 
and replaced this section, which formerly read: 

ent shall forthwith transmit to each register of 
probate the name of such insurer and the names 
of all agents of such insurer who Ijave been 
licensed by him, their places of residence and the 
dates when their licenses will expire, and the 
names and addresses of all attorneys in fact 
registered with him whose addresses are in the 
county of such register. He shall from time to 
time communicate to the registers of probate the 
names of all surety insurers which become au­
thorized or cease to be authorized to transact 

"Whenever any surety insurer is authorized to business in this State. The registers shall pre­
transact business in this State, the superintend- serve such lists on the files of the courts." 
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American Digest System 
Insurance <8=>9. 

Encyclopedias 
C.J.S. Insurance § 73. 

WESTLA W Research 

Library References 

Insurance cases: 217k[add key number] 

§ 3105. Estoppel to deny corporate power 

INSURANCE CODE 
Title 24-A 

Any insurer which shall execute any bond as surety under section 3102 shall 
be estopped in any proceedings to enforce the liability which it shall have 
assumed to incur, to deny its corporate power or the authority of its attorney in 
fact within the scope of his power of attorney filed in accordance with section 

. 413, to execute such instrument or assume such liability or the authority of any 
licensed agent to countersign such instrument. 
1969, c. 132, § I, eff. Jan. 1, 1970. 

Library References 
American Digest System 

Principal and Surety <8=>56. 
Encyclopedias 

C.J .S. Principal and Surety §§ 294, 295. 
WESTLA W Research 

Principal and Surety cases: 309k[add key number] 
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CHAPTER 45 

TITLE INSURANCE CONTRACTS 
Section 
3201. Contracts subject to general provisions. 

WESTLA W Computer Assisted Legal Research 
WESTLA W supplements your legal research in many ways. WESTLA Wallows you to 

• update your research with the most current information 
• expand your library with additional resources 
• retrieve direct history, precedential history and parallel citations with the 

Insta-Cite service 
For more information on using WESTLA W to supplement your research, see the WEST­
LAW Electronic Research Guide, which follows the Preface. 

§ 3201. Contracts subject to general provisions 

All contracts of title insurance delivered or issued for delivery in this State and 
covering subjects located in this State are subject to th: applicable. p.rovisions ~f 
chapter 27 (the insurance contract) and to other applIcable prOVlSlons of thIS 
Title. 
1969, c. 132, § I, eff. Jan. 1, 1970. 

Library References 
American Digest System 

Insurance <8=>426.1, 507.1. 
Encyclopedias 

C.J.S. Insurance §§ 877 et seq., 966 et seq. 
WESTLA W Research 

Insurance cases: 217k[add key number] 
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CHAPTER 47 
ORGANIZATION, CORPORATE POWERS, PROCEDURES OF 

DOMESTIC LEGAL RESERVE STOCK AND 
MUTUAL INSURERS 

Subchapter Section 
I. Organization and General Powers ...................................... 3301 

II. Provisions Applying Only to Mutual Insurers ........................... 3352 
III. Provisions Applying to Stock and Mutual Insurers ...................... 3408 
IV. Conversion, Amalgamation, Dissolution ................................. 3471 

SUBCHAPTER I 

ORGANIZATION AND GENERAL POWERS 
Section 
3301. 
3302. 
3303. 
3304. 
3305. 
3306. 
3307. 
3308. 
3309. 
3310. 
3311. 

Scope of chapter. 
Insurers to be organized under this Title. 
Reservation of power. 
Applicability of general corporation statutes. 
"Stock," "mutual" insurers defined. 
Incorporation of domestic stock, mutual insurers. 
Certificate of organization, approval and filing. 
Certificate of Secretary of State. 
Completion of incorporation; general powers, duties. 
Amendment of certificate of organization; change of principal place of business. 
Insurance business exclusive; exceptions. 

Library References 
American Digest System 

Insurance <1'=>31.1 et seq. 
Encyclopedias 

C.J .S. Insurance § 91 et seq. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

WESTLA W Computer Assisted Legal Research 

WESTLA W supplements your legal research in many ways. WESTLA Wallows you to 
• update your research with the most current information 

• expand your library with additional resources 

• retrieve direct history, precedential history and parallel citations with the 
Insta-Cite service 

For more information on using WESTLA W to supplement your research, see the WEST­
LAW Electronic Research Guide, which follows the Preface. 
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§ 3301. Scope of chapter 

24-A § 3304 

This chapter applies only as to domestic stock and mutual insurers transacting 
insurance on the cash premium or legal reserve plan. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 788, § 107, eff. April 1, 1974. 

Historical and Statutory Notes 
Amendments 

1973 Amendment. Laws 1973, c. 788, § 107, 
deleted from the end: "and applies as to such 
insurers in particular as follows: 

"1. To each such insurer hereafter organized. 

"2. To each such insurer heretofore orga­
nized under general laws." 

§ 3302. Insurers to be organized under this Title 

All domestic stock and mutual legal reserve insurers hereafter organized shall 
be organized under this Title, and not otherwise. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

Library References 
American Digest System 

Insurance <1'=>32, 52. 
Encyclopedias 

C.J.S. Insurance §§ 94 et seq., 104 et seq. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

§ 3303. Reservation of power 

The Legislature shall have power to amend, repeal or modify this Title at 
pleasure. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

American Digest System 
Statutes <1'=>149. 

Encyclopedias 
C.J.S. Statutes §§ 150, 279. 

WESTLA W Research 

Library References 

Statutes cases: 361k[add key number] 

§ 3304. Applicability of general corporation statutes 

Domestic stock and mutual insurers shall be governed by the applicable 
provisions of the general statutes of this State relating to private corpo~ations 
organized for profit, as such statutes are now or hereafter may be constItuted, 
except where such general statutes are in conflict with the express provisions of 
this Title and the reasonable implications thereof, and in which case the provi­
sions of this Title shall govern. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

American Digest System 
Insurance <1'=>32, 52. 

Library References 
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Encyclopedias 
C.J.S. Insurance §§ 94 et seq., 104 et seq. 

WESTLA W Research 
Insurance cases: 217k[ add key number] 

§ 3305. "Stock," "mutual" insurers defined 

1. A "stock" insurer is as defined in section 400. 

2. A "mutual" insurer is as defined in section 401. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

Library References 
Words and Phrases 

Words and Phrases (Perm.Ed.) I 
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INSURANCE CODE 
Title 24-A 

§ 3306. Incorporation of domestic stock, mutual insurers 

1. This section applies to stock and mutual insurers hereafter incorporated in 
this State. Such an insurer may be formed for the purpose of transacting any 
kind or kinds of insurance, as well as annuity business. 

2. Incorporators. Three or more individuals, none of whom is less than 18 
years of age, may incorporate a stock insurer; 10 or more such individuals may 
incorporate a mutual insurer. At least a majority of the incorporators must be 
citizens of the' United States of America. . 

3. Certificate of organization. The incorporators shall execute a certificate 
of organization in quadruplicate, and at least a majority of the incorporators 
shall acknowledge their execution thereof under oath. The certificate of orga­
nization shall state and show: 

A. The name of the corporation, which must be generally indicative of the 
business to be transacted and be subject to section 408 (name of insurer); if 
a mutual, the word "mutual" must be a part of the name. An alternative 
name or names may be specified for use in foreign countries, or in jurisdic­
tions wherein conflict of name with that of another insurer or organization 
might otherwise prevent the corporation from being authorized to transact 
insurance therein; 

B. The duration of its existence, which may be perpetual; 

C. The kinds of insurance, as defined in this Title, which the corporation is 
formed to transact; 

D. If a stock corporation, its authorized capital and the number of shares 
of stock into which divided. The capital stock shall consist entirely of 
common stock of one uniform class, par value not less than $1.00 per share, 
each outstanding share of which shall have equal rights in every respect 
with every other such share, except that treasury stock shall not have 
dividend or voting rights. Shares without par value shall not be authorized; 

E. If a stock corporation the extent, if any, to which shares of its stock 
shall be subject to assessment; 
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F. If a mutual corporation, the maximum contingent liability of its mem­
bers, other than as to nonassessable policies, for payment of losses and 
expenses incurred. Such liability shall be as stated in the certificate of 
organization, but shall not be less than 1 or more than 6 times the premium 
for the member's policy at the annual premium rate for a term of one year; 
G. If a mutual corporation, the amount, if any, of its guaranty capital 
shares, the number and par value of shares into which divided, the voting 
and other rights of such shares, and the conditions under which such shares 
shall or may be retired by the corporation, all consistent with section 3358 
(guaranty capital shares); 
H. The number of directors, not less than 3, who shall constitute the board 
of directors and conduct the affairs of the corporation; and the names, 
addresses and terms of the members of the initial board of directors, who 
shall conduct the corporation's affairs for the term specified in the certifi­
cate, but for not more than one year after date of incorporation; 
I. The city or town, and county in this State in which the corporation's 
principal place of business is to be located; 
J. The name, residence address and national citizenship of each incorpo­
rator; 
K. Other provisions, not inconsistent with law, deemed appropriate by the 
incorporators, and including, in the case of life insurers, the power to act as 
trustee with respect to proceeds of maturity or death benefits payable under 
life insurance or annuity contracts issued or assumed by it. 

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 625, § 148, eff. July 5, 1973. 

Historical and Statutoi:y Notes 

Amendments 
1973 Amendment. Laws 1973, c. 625, § 148, 

lowered, in the first sentence of subsec. 2, the' 
minimum age requirement to "18" years of age 
from "21" following "is less than". 

Derivation: 
R.S.1954, c. 60, §§ 30, 35, 38. 

Laws 1967, c. 92, § 2. 
Laws 1967, c. 93, § I. 
Laws 1969, c. 132, § II. 
Former §§ 502, 507, 510 of title 24. 

Library References 
American Digest System 

Insurance ~32, 52. 
Encyclopedias 

C.J.S. Insurance §§ 94 et seq., 104 et seq. 
WF,STT .• A W R,,-enrch 

Insurance cases: 217k[add key number] 

§ 3307. Certificate of organization, approval and filing 

1. The incorporators of a proposed insurer shall deliver the quadruplicate 
originals of the certificate of organization to the superintendent. The superin­
tendent shall deliver one set of such originals to the Attorney General of this 
State, and the Attorney General shall examine the same. If the Attorney 
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General finds that the certificate of organization complies with law, he shall so 
certify in writing and return the original of the certificate of organization, so 
certified, to the superintendent. 

2. When the certificate of organization has been so approved and returned by 
the Attorney General, the superintendent shall also endorse his approval upon 
each set thereof and return the quadruplicate originals of the certificate of 
organization to the incorporators. The incorporators shall then file one of such 
sets with the Secretary of State of this State, one set with the superintendent 
bearing the certification of the Secretary of State, one set for recording in the 
registry of deeds of the county in this State in which the corporation's principal 
place of business is to be located, and shall retain the remaining set in the 
corporate records. 

3. For filing the certificate of organization of a mutual insurer, the Secretary 
of State shall charge and collect a filing fee of $25; except that if it is a mutual 
insurance corporation with provision for guaranty capital shares, the Secretary 
of State shall charge and collect for the filing of the certificate of organization 
the same amount as would be payable by a stock insurance corporation having a 
like amount of authorized capital stock. 

4. If the Attorney General finds that the proposed certificate of organization 
does not comply with law, he shall refuse to approve the same and shall return 
the set thereof to the superintendent, together with a written statement of the 
respects in which he finds that the certificate does not so comply. The superin­
tendent shall thereupon return all sets of the proposed certificate of organization 
to the proposed incorporators together with the Attorney General's written 
statement. 

5. The Secretary of State shall not permit the filing in that office of any such 
certificate unless the same bears the superintendent's approval endorsed thereon 
as hereinabove provided. 

6. The approval of the Attorney General or superintendent, as hereinabove 
provided for, shall be deemed to relate only to the form and contents of the 
certificate, and shall not constitute approval or commitment as to any other 
aspect or operation of the proposed insurer or relative to its entitlement, if any. 
to a certificate of authority. 

7. The superintendent and Attorney General shall perform all duties required 
of them under this section within a reasonable time after the certificate of 
organization has been submitted to the superintendent as provided in subsection 
l. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Library References 
American Digest System 

Insurance e=>32, 52. 
Encyclopedias 

C.J.S. Insurance §§ 94 et seq., 104 et seq. 
WESTLA W Research 

Insurance cases: 217k[add key number] 
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1. Up()n filing with him of the certificate of organization of a proposed 
insurer as provided in section 3307, subsection 2, and payment of the charges 
and fees therefor, the Secretary of State shall issue to the corporation his 
certificate of organization in the following form: 

"STATE OF MAINE 

"Be it known, that whereas" (names of the incorporators) "have associated 
themselves with the intention of forming a corporation, under the name of 
................................ , for the purpose" (here the purpose declared 
in the certificate of organization shall be inserted,) "with a capital stock of 
$ .................. , and have complied with the provisions of the statutes of 
the State in such case made and provided, as appear from the certificate of 
organization, duly approved by the Insurance Superintendent and recorded in 
this office: Now, therefore, I, ............ , Secretary of State of Maine, hereby 
certify that" (incorporators' names) "their associates and successors, are legally 
organized and established as, and are hereby made, an existing corporation 
under the name of the ........... company, with all the powers, rights and 
privileges, and subject to the duties, liabilities and restrictions which by law 
appertain thereto. Witness my official signature, hereunto subscribed, and the 
seal of the State of Maine hereunto affixed, this ............ day of 
.................. , A.D. 19 ... " (In case of purely mutual companies, so much 
as relates to capital stock shall be omitted.) 

2. The Secretary of State shall sign the same, and cause the seal of the State 
to be thereto affixed, and such certificate shall have the force and effect of a 
special charter and be conclusive evidence of the organization and establishment 
of such corporation. The certificate shall be duly recorded in the office of the 
Secretary of State, and a duly authenticated copy of such record may be used in 
evidence, with like effect as the originaJ certificate. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "~uperintendent" and "depart­
ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Derivation: 

R.S.1954, c. 60, § 42. 
Laws 1969, c. 132, § 11. 
Former § 514 of title 24. 

Library References 
American Digest System 

Insurance e=>32, 52. 
Encyclopedias 

C.J.S. Insurance §§ 94 et seq., 104 et seq. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

§ 3309. Completion of incorporation; general powers, duties 

The incorporation of an insurer shall be effective as of the date of issuance by 
the Secretary of State of his certificate as provided for in section 3308; and 
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thereupon the corporation shall be vested with all the powers, rights and 
privileges, and be subject to all the duties, liabilities and restrictions applicable to 
insurer corporations; subject to qualification and application for, and issuance to 
the corporation of, a certificate of authority as an insurer by the superintendent 
under this Title. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart-

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Library References 
American Digest System 

Insurance <;;:=>36, 57. 
Encyclopedias 

C.J.S. Insurance §§ 99 et seq., 110. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

§ 3310. Amendment of certificate of organizatio l1 ' change 0::' ~'rincipal 
place of business 

1. A stock insurer may amend its certificate of organization for any lawful 
purpose by authorization or vote of stockholders as provided for business 
corporations in general under the laws of this State applicable to such business 
corporations. 

2. A mutual insurer may amend its certificate of organization for any lawful 
purpose by affirmative vote of a majority of those of its members entitled to 
vote and present or represented by proxy at a lawful meeting of its members of 
which the notice given members included due notice of the proposal to amend 
and the substance of such proposal, and by affirmative vote of the holders of at 
least % of the insurer's outstanding guaranty capital shares, if any. 

3. Upon adoption of such an amendment; the insurer shall make in quadrupli­
cate under its corporate seal a certificate, sometimes referred to as a "certificate 
of amendment", setting forth such amendment and the date and manner of the 
adoption thereof. The certificate shall be executed by the insurer's president or 
vice-president and secretary or assistant secretary and duly sworn to by one of 
them. The insurer shall deliver to the superintendent the quadruplicate originals 
of the certificate for review, certification and approval or disapproval by the 
Attorney General and the superintendent, and filing and recording, all as 
provided for original certificates of organization under section 3307. The Secre­
tary of State shall charge and collect for the use of the State a fee of $20 for 
filing and recording the certificate of amendment of a mutual insurer. The 
amendment shall be effective when duly approved and filed with the Secretary of 
State. 

4. An insurer may change its principal place of business without amendment 
of its certificate of organization, by resolution of its board of directors. A copy 
of such resolution, duly certified under oath by the corporate secretary, shall be 
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executed in quadruplicate and filed with the superintendent, the Secretary of 
State, the registry of deeds of the county in which the insurer's principal place of 
business was theretofore located, and in the corporate records. If the principal 
place of business is thereby changed to another county of this State, the insurer 
shall also file in the registry of deeds of such county a copy, duly certified by the 
superintendent, of its certificate of organization and of each amendment thereto, 
and a certified copy of the resolution by which the principal place of business 
was so changed. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 

Codification 
Throughout this title, "commissioner" has 

been changed to "superintendent" and "depart­
ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Derivation: 
R.S.1954, c. 60, §§ 33, 46, 69. 

Laws 1955, c. 289. 
Laws 1957, c. 56. 
Laws 1963, c. 50. 
Laws 1965, c. 467, §§ 2, 3. 
Laws 1967, c. 92, §§ I, 5. 
Laws 1969, c. 132, § 11. 
Former §§ 505, 518, 594 of title 24. 

Library References 

American Digest System 
Insuran~e =32, 52 et seq. 

Encyclopedias 
C.J.S. Insurance §§ 94 et seq., 104 et seq. 

WESTLA W Research 
Insurance cases: 217k[add key number] 

§ 3311. Insurance business exclusive; exceptions 

1. No domestic insurer heretofore or hereafter formed shall engage in an) 
business other than the insurance business and in business activities reasonabl) 
and necessarily incidental to such insurance business. 

2. Except that: 

A. A title insurer may also engage in business as an escrow agent 

B. Any insurer may also engage in business activities reasonably related t4 
the management, supervision, servicing of, and protection of its interests a: 
to its lawful investments; 

C. An insurer may own subsidiaries or subsidiaries owning other subsidial 
ies which may engage in such businesses all as provided for in s~ction 111 
(stocks of subsidiaries) or in section 1157 (investment in subsidiarie3: 

D. An insurer may utilize its facilities to perform administrative service 
for any governmental body, unit or agency; and 

E. An insurer transacting business of a type described in section 702, Iif 
insurance; section 703, annuity; or section 704, health insurance; or an 
combination of those types of business, may engage in any other business i 
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which it is otherwise qualified to engage to the extent and in the manner 
approved by the superintendent. 

1969, c. 132, § 1, eff. Jan. 1, 1970; 1987, c. 399, §§ 17, 18. 

Historical and Statutory Notes 
Amendments 

1987 Amendment. Laws 1987, c. 399, in sub­
sec. 2, in par. C, added "or in section 1157 
(investment in subsidiaries)", and added par. E. 

American Digest System 
Insurance e:>36, 57. 

Encyclopedias 

Library References 

C.J.S. Insurance §§ 99 et seq., 110. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

SUBCHAPTER II 

PROVISIONS APPLYING ONLY TO MUTUAL INSURERS 

Section 
3352. Mutual insurers, initial qualifications. 
3353. Qualifying applications for insurance; bond or deposit. 
3354. Qualifying applications for insurance; solicitation. 
3355. Deposit of qualifying premiums; effective date of insurance. 
3356. Failure to complete and qualify. 
3357. Authority to transact additional kinds of insurance. 
3358. Guaranty capital shares. 
3359. Bylaws. 
3360. Members are policyholders. 
3361. Meetings of members, in general. 
3362. Special meetings of members. 
3363. Voting rights of members. 
3364. Contingent liability of members. 
3365. Levy of contingent liability. 
3366. Enforcement of contingent liability. 
3367. Nonassessable policies; limits of assess ability; use of funds; combination opera­

tions. 

American Digest System 
Insurance e:>5, 8, 52. 

Encyclopedias 

Library References 

C.J.S. Insurance §§ 69, 72, 96, 104 et seq., 1413. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

WESTLA W Computer Assisted Legal Research 
WESTLA W supplements your legal research in many ways. WESTLA Wallows you to 

• update your research with the most current information 
• expand your library with additional resources 
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• retrieve direct history, precedential history and parallel citations with the 
Insta-Cite service 

For more information on using WESTLA W to supplement your research, see the WEST­
LAW Electronic Research Guide, which follows the Preface. 

§ 3352. Mutual insurers, initial qualifications 

1. When hereafter newly organized, a mutual insurer may be authorized to 
transact anyone of the kinds of insurance listed in the schedule contained in 
subsection 2 or any combination of such kinds as p~ovided in subsection 3. 

2. When applying for an original certificate of authority, the insurer must be 
otherwise qualified therefor under this Title, and must have received and 
accepted bona fide applications as to substantial insurable subjects for insurance 
coverage of a substantial character of the kind of insurance proposed to be 
transacted, must have coIlected in cash the fuIl premium therefor at a rate not 
less than that usuaIly charged by other insurers for comparable coverages, must 
have surplus funds on hand and deposited as of the date such insurance 
coverages are to become effective, or, in lieu of such applications, premiums and 
surplus, may deposit and thereafter maintain surplus, all in accordance with that 
part of the foIlowing schedule which applies to each kind of insurance the 
insurer proposes to transact: 

(A) (B) (C) (D) (E) (F) (G) (H) 
Maximum Deposit 

Minimum Amount Minimum Deposit 
Min.No. Min.No. Minimum Amount Ins.Ea. Surplus Surplus 

Kind of of Apps. Subjects Premium Ins.Ea. Subject Fund in Lieu 
Ins. Accepted Covered Collected Subject (5) (6) (7) 

$1,250,-
Life (1) 500 500 Ann~al $ 2,500 $50,000 $1,000,000 000 

750,-
Health (2) 500 500 Quarterly 100 300 500,000 000 

(wkly. (wkly. 
indem.) indem.) 

750,-
Property (3) 100 250 Annual 10,000 100,000 500,000 000 
Casualty (4) 250 500 Annual 25,000 100,000 750,000 1,000,000 

The foIlowing provisions are respectively applicable to the foregoing schedule 
and provisions as indicated by like numerals appearing in such schedule! 

(1) No group insurance or term policies for terms of less than 10 years may 
be included. 

(2) No group, blanket or family plans of insurance may be included. In lieu 
of weekly indemnity, a like premium value in medical, surgical and hospital 
benefits may be provided. Any accidental death or dismemberment benefit 
provided shaIl not exceed $15,000 . 
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(3) Only insurance of the owner's interest in real property may be included. 

(4) Such insurance must include coverage of legal liability for bodily injury 
and property damage, to which the maximum and minimum insured amounts 
apply. 

(5) The maximums provided for in column (F) are net of applicable reinsur-
ance. 

(6) The deposit of surplus in the amount specified in columns (G) and (H) 
must thereafter be maintained unimpaired. The deposit is subject to chapter 
15 (administration of deposits). 

(7) Deposit surplus,. when utilized, in lieu of the alternative procedure of 
accepting deposit application funds shal! be in those amounts enumerated 
for each identified kind of insurance. 

Expendable surplus: In addition to surplus deposited and thereafter to be 
maintained as shown in columns (G) or (H), the insurer when first authorized 
must have on hand surplus funds, which it can thereafter expend in the conduct 
of its business, in amount not less than 50% of the applicable deposited and 
maintained surplus required of it under the schedule set up in this subsection. 

Notwithstanding the requirements for expendable surplus otherwise required by 
this section for newly organized insurance companies seeking a certificate of 
authority in this State, any such insurer may transact legal services insurance, to 
the extent provided for in chapter 38,1 without additional expendable funds, if 
the corporation is otherwise qualified for a certificate of authority to transact 
the business of health, life and health or mUltiple lines insurance, and possesses 
and thereafter maintains, in addition to the amounts enumerated in the table in 
this subsection, an additional amount of unimpaired basic surplus of not less 
than $500,000. 

3. An insurer may initially qualify for authority to transact both life and 
health insurances by fulfilling the foregoing requirements as to each such kind 
of insurance; and may in like manner initially qualify for authority to transact 
both property and casualty insurance. An insurer shall not, however, so qualify 
to transact any other combination of such insurances, except as provided in 
section 3357. 

4. Domestic mutual insurers, possessing a certificate of authority to conduct 
business solely on an assessment plan upon the effective date of this subsection, 
and newly organized assessment plan mutual insurers authorized after the 
effective date of this subsection shall be governed as to surplus funds require­
ments by the provisions of chapter 51. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1969, c. 177, § 57, eff. Jan. 2, 1970; 1983, c. 709, §§ 2, 
3; 1983, c. 801, § 12. 

1 Section 2881 et seq. of this title. 
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Historical and Statutory Notes 
Amendment~ 

1969 Amendment. Laws 1969, c. 177, § 57, 
redesignated, in subsec. 2, pars. A to F as pars. 
(1) to (6). 

1983 Amendments. Laws 1983, c. 709, § 2, 
repealed and replaced subsec. 2, which formerly 
set out a surplus schedule. 

Laws 1983, c. 709, § 3, added subsec. 4. 

Laws 1983, c. 801, § 12, in subsec. 2, added 
last par. authorizing an insurer to transact legal 

services insurance without expending additional 
funds if the insurer is otherwise qualified to 
transact health, life and health, or multiple lines 
insurance, and maintains an additional unim­
paired basic surplus of not less than $500,000. 

Derivation: 

R.S.1954, c. 60, §§ 36, 37. 
Laws 1967, c. 92, § 3. 
Laws 1969, c. 132, § 11. 
Former §§ 508, 509 of title 24. 

§ 3353. Qualifying applications for insurance; bond or deposit 

1. Before soliciting any applications for insurance required under section 
3352 as qualification for the original certificate of authority, the incorporators of 
the proposed insurer shall file with the superintendent a corporate surety bond 
in the penalty of $15,000, in favor of the State of Maine and for use and benefit 
of the State of Maine and of applicant members and creditors of the corporation. 
The bond shall be conditioned as follows: 

A. For the prompt return to applicant members of all premiums collected in 
advance; 

B. For payment of all indebtedness of the corporation; and 

C. For payment of costs incurred by the State of Maine in event of any 
legal proceedings for liquidation or dissolution of the corporation; 

all in the event the corporation fails to complete its organization and secure a 
certificate of authority within one year after the date of its certificate of 
organization. 

2. In lieu of such bond, the incorporators may deposit with the commissioner 
$15,000 in cash or United States government bonds, negotiable and payable to 
the bearer, with a market value at all times of not less than $15,000 and to be 
held in trust upon the same conditions as required for the bond. 

3. The superintendent shall release and discharge any such bond filed or 
deposit or remaining portion thereof held under this section upon settlement and 
termination of all liabilities against it. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart-

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Library References 
American Digest System 

Insurance <S=>58. 
Encyclopedias 

C.J.S. Insurance §§ 112, 113. 
WESTLA W Research 

Insurance cases: 217k[add key number] 
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§ 3354. Qualifying applications for insurance; solicitation 

1. Upon receipt of the superintendent's approval of the bond or deposit as 
provided in section 3353, the directors and officers of the proposed domestic 
mutual insurer may commence solicitation of such requisite applications for 
insurance policies as they may accept, and may receive deposits of premiums 
thereon. 

2. All such applications shall be in writing signed by the applicant, covering 
subjects of insurance resident, located or to be performed in this State. 

3. All such applications shall provide that: 
A. Issuance of the policy is contingent upon the insurer qualifying for and 
receiving a certificate of authority; \ 
B. No insurance is in effect unless andruntirtl}e certificate of authority has 
been issued; and 
C. The prepaid premium or deposit, and membership or policy fee, if any, 
shall be refunded in full to the applicant if organization is not completed and 
the certificate of authority is not issued and received by the insurer before a 
specified reasonable date, which date shall be not later than one year after 
the date of the certificate of organization. 

4. All qualifying premiums collected shall be in cash. 

5. Solicitation for such qualifying applications for insurance shall be by 
licensed agents of the corporation, and the superintendent shall, upon the 
corporation's application therefor, issue temporary agent's licenses expiring on 
the date specified pursuant to subsection 3, paragraph C to individuals qualified 
as for a resident agent's license except as to the taking or passing of an 
examination. The superintendent may suspend or revoke any such license for 
any of the causes and pursuant to the same procedures as are applicable to 
suspension or revocation of licenses of agents in general under chapter 17. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 

Codification 
Throughout this title, "commissioner" has 

been changed to "superintendent" and "depart-

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Library References 

American Digest System 
Insurance =11, 58. 

Encyclopedias 
C.J.S. Insurance §§ 60 et seq., 112, 113. 

WESTLA W Research 
Insurance cases: 217k[add key number] 

§ 3355. Deposit of qualifying premiums; effective date of insurance 

1. All sums collected by a domestic mutual corporation as premiums or fees 
on qualifying applications for insurance therein shall be deposited in trust in a 
bank or trust company in this State under a written trust agreement consistent 
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with this section and with section 3354, subsection 3, paragraph C. The 
corporation shall file an executed copy of such trust agreement with the 
superintendent. 

2. Upon issuance to the corporation of a certificate of authority as an insurer 
for the kind or kinds of insurance for which such applications were solicited all 
funds so held in trust shall become the funds of the insurer, and the insurer shall 
thereafter in due course issue and deliver its policies for which premiums had 
been paid and accepted. The insurance provided by such policies shall be 
effective as of the date of the certificate of authority or thereafter as provided 
by the respective policies. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart-

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Library References 
American Digest System 

Insurance =58, 175(1). 
Encyclopedias 

C.J.S. Insurance §§ 112, 113, 329 et seq. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

§ 3356. Failure to complete and qualify 

If the proposed domestic mutual insurer fails to complete its organization and 
to secure its original certificate of authority within one year from and after date 
of its certificate of organization, its corporate powers shall cease and the 
superintendent shall return or cause to be returned to the perso~s entitled 
thereto all advance deposits or payments of premium held in trust under section 
3355. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart-

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Library References 
American Digest System 

Insurance =58. 
Encyclopedias 

C.J.S. Insurance §§ 112, 113. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

§ 3357. Authority to transact additional kinds of insurance 

After being authorized to transact one kind or combination of kinds of 
insurance as provided in section 3352, a mutual insurer may be authorized by the 
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superintendent to transact such additional kinds of insurance as are permitted 
under section 409 (combinations of insuring powers), while otherwise in compli­
ance with this Title and while maintaining unimpaired surplus and guaranty 
capital funds in an amount not less than the amount of paid-in capital stock 
required to be maintained by a like domestic stock insurer transacting the same 
kinds of insurance. 
1969, c. 132, § 1, eff. Jail. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart· 

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Library References 
American Digest System 

Insurance ~57(2). 
Encyclopedias 

C.J.S. Insurance § 110. 
WESTLA W Research 

Insurance cases: 217k[ add key number] 

§ 3358. Guaranty capital shares 

1. A mutual insurer formed to transact or transacting any kind of insurance 
shall have the right to provide for guaranty capital shares in its certificate of 
organization. Outstanding guaranty capital shares at the par value thereof shall 
take the place of a like amount of basic surplus otherwise required for authority 
to transact insurance. 

2. Shares of guaranty capital stock shall have a par value of $100 each, and 
shall be paid for in cash. Nothing in this Title shall be deemed to prohibit the 
sale of such shares at a price above such par value in order to provide the 
insurer with capital surplus. 

3. Only one class of such guaranty capital shares shall be provided for, and 
each such share outstanding shall have equal voting, dividend, retirement and 
other rights with every other such share. Each such share shall have one vote 
on matters coming to a vote at meetings of the insurer's shareholders and 
members. Policyholders of the insurer shall have the same voting rights as 
would exist in the absence of such guaranty capital. 

4. Noncumulative dividends, not exceeding in anyone year 12% or lesser 
reasonable amount as determined by prevailing rates for loans of similar risk 
characteristics at the time the shares are issued, may be declared and paid by the 
insurer on outstanding guaranty capital shares out of that portion of the 
insurer's expendable surplus representing net realized earnings from its opera­
tions; and may be so paid even though the amount of the insurer's expendable 
surplus is then less in amount than any prior total of expendable contributed, 
borrowed or paid-in surplus. Such a dividend may be paid in cash or in guaranty 
capital shares, or part in each. An amount equal to the par value of shares so 
distributed as dividend shall be transferred from the insurer's earned surplus 
account to its guaranty capital shares account. 
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5. If the guaranty capital becomes impaired, the impairment shall be cured as 
provided in section 3423 (impairment of capital funds). 

. 6. The insurer shall retire and cancel the guaranty capital shares, in part and 
In whole as soon as is reasonably possible, out of expendable surplus resulting 
~rom net realized earnings from its operations, or out of surplus created through 
Issuance of agreements authorized by section 3415. The insurer shall retire and 
cancel the guaranty capital shares in their entirety when such retirement would, 
in the superintendent's opinion, leave the insurer with surplus as to policyholders 
reasonably adequate to enable it to continue to transact the kinds and volume of 
insurance business transacted. 

7. In any liquidation of the insurer, outstanding guaranty capital shares shall 
have the same rights and priority as to the insurer's assets as are possessed by 
the stockholders of a like stock insurer. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12; 1981, c. 501, § 44. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart· 
ment" has been changed to "bureau" pursuant 
to Laws 1973, c. '<;85, § 12, set out as a note 
under § 5 of this title. 

Amendments 

1981 Aml'ndment. Laws 1981, c. 501, § 44, in 
subsec. 4, in first sentence, substituted "12% or 

lesser reasonable amount as determined by pre­
vailing rates for loans of similar risk characteris­
tics at the time the shares are issued" for "770 of 
the amount paid to the insurer for the same". 

Derivation: 

R.S.1954, c. 60, §§ 35, 36. 
Laws 1967, c. 92, §§ 2, 3. 
Laws 1969, c. 132, § 11. 
Former §§ 508, 509 of title 24. 

Library References 
American Digest System 

Insurance ~52. 
Encyclopedias 

C.J.S. Insurance § 104 et seq. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

§ 3359. Bylaws 

1.. A domestic mutual insurer shall have bylaws for the government of its 
aff~Irs. The insurer's initial board of directors shall adopt original bylaws 
subJect to the approval of the insurer's members at the next meeting of 
members. 

2. The bylaws shall contain provisions, consistent with this Title, relating to: 

A. The voting rights of members; 

B. Election of directors, and the n.umber, qualifications, terms of office and 
powers of directors; 

C. Annual and special meetings of members; 
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D. The number, designation, election, terms and powers and duties of the 
respective corporate officers; 
E. Deposit, custody, disbursement and accounting for corporate funds; 

F. Fidelity bonds covering such officers and employees of the insurer as 
handle its funds, to be issued by a corporate surety and to be in such 
amount as may be reasonable; and 
G. Such other matters as may be customary, necessary or convenient for 
the management or regulation of corporate affairs. 

3. The insurer shall promptly file with the superintendent a copy, certified by 
the insurer's secretary, of its bylaws and of every modification thereof or 
addition thereto. The superintendent shall disapprove any bylaw provision 
deemed by him, after a hearing held thereon, to be unlawful, unreasonable, 
inadequate unfair or detrimental to the proper interests or protection of the 
insurer's ~embers or any class thereof. The insurer shall not, after receiving 
written notice of such disapproval and during the existence thereof, effectuate 
any bylaw provision so disapproved. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 

Codification 
Throughout this title, "commissioner" has 

been changed to "superintendent" and "depart· 

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Library References 

American Digest System 
Insurance =54. 

Encyclopedias 
C.J.S. Insurance § 107. 

WESTLA W Research 
Insurance cases: 217k[add key number] 

§ 3360. Members are policyholders 

1. Each policyholder of a domestic mutual insurer, other than of a reinsur­
ance contract, is a member of the insurer with all rights and obligations of such 
membership, as the charter and as the policy shall so specify. 

2. Any person, government or governmental agency, state or political subdi­
vision thereof, public or private corporation, board, association, firm, estate, 
trustee or fiduciary may be a member of a domestic, foreign or alien mutual 
insurer. Any officer, stockholder, trustee or legal representative of any such 
corporation, board, association or estate may be recognized as acting for or on 
its behalf for the purpose of such membership, and shall not be personally liable 
upon any contract of insurance for acting in such representative capacity. 

3. Any domestic corporation may participate as a member of a mutual insurer 
as an incidental purpose for which such corporation is organized, and as much 
granted as the rights and powers expressly conferred. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 
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American Digest System 
Insurance =55. 

Encyclopedias 
C.J.S. Insurance § 108. 

WESTLA W Research 

Library References 

Insurance cases: 217k[add key number] 

§ 3361. Meetings of members, in general 

24-A § 3361 

1. Meetings of members of a domestic mutual insurer shall be held in the city 
or town of its principal office in this State, except as may otherwise be provided 
in the insurer's bylaws with the superintendent's approval. 

2. Each such insurer shall, during the first 6 months of each calendar year, 
hold the annual meeting of its members to fill vacancies existing or occurring in 
the board of directors, receive and consider reports of the insurer's officers as to 
its affairs and transact such other business as may properly be brought before 
it. 

3. Written notice of the time and place of the annual meeting of members 
shall be given members not less than 30 days prior to the meeting. Notice may 
be given by imprinting the notice plainly on the policies issued by the insurer or 
in any other appropriate manner. Any change of the date or place of the annual 
meeting shall be made only by an annual meeting of members. Notice of such 
change, among other appropriate methods, may be given: 

A. By imprinting such new date or place on all policies which will be in 
effect as of the date of such changed meeting; or 

B. Unless the superintendent otherwise orders, notice of the new date or 
place need be given only through policies' issued after the date of the annual 
meeting at which such change was made and in premium notices and 
renewal certificates issued during the 24 months immediately following such 
meeting. 

4. If more than 6 months are allowed to elapse after an annual meeting of 
members is due to be held and without such annual meeting being held, the 
superintendent shall, upon written request· of any officer, director or member of 
the insurer, cause written notice of such meeting to be given to the insurer's 
members, and the meeting shall be held as soon as reasonably possible there­
after. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 

Codification 
Throughout this title, "commissioner" has 

been changed to "superintendent" and "depart­
ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

13 M.R.S.A.-27 813 

Derivation: 

R.S.1954, c. 60, §§ 39, 45. 
Laws 1967, c. 381, § I. 
Laws 1969, c. 132, § II. 
Former §§ 511, 517 of title 24. 
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American Digest System 
Insurance <3=>55. 

Encyclopedias 
C.J.S. Insurance § 108. 

WESTLA W Research 

Library References 

Insurance cases: 217k[add key number] 
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1. A special meeting of the members of a mutual insurer may be held for any 
lawful purpose. The meeting shall be called by the corporate secretary pursuant 
to request of the insurer's president or of its board of directors, or upon request 
in writing signed by not less than lito of the insurer's members. The meeting 
shall be held at such time as the secretary may fix, but not less than 10 nor more 
than 30 days after receipt of the request. If the secretary fails to issue such 
call, the president, directors or members making the request may do so. 

2. Not less than 10 days' written notice of the meeting shall be given. Notice 
addressed to the insurer's members at their respective post-office addresses last 
of record with the insurer and deposited, postage prepaid, in a letter depository 
of the United States post office, shall be deemed to have been given when so 
mailed. In lieu of mailed notice, the insurer may publish the notice in such 
publication or publications as shall afford a majority of its members a reasonable 
opportunity to have actual advance notice of the meeting. The notice shall state 
the purposes of the meeting, and no business shall be transacted at the meeting 
of which notice was not so given. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

§ 3363. Voting rights of members 

1. Each member of a mutual insurer is entitled to one vote upon each matter 
coming to a vote at a meeting of members, or to such other vote as may be 
provided for on a reasonable basis in the insurer's bylaws with the superintend­
ent's approval. 

2. A member shall have the right to vote in person or by his written proxy 
filed with the corporate secretary not less than 20 days prior to the meeting. No 
such proxy shall be made irrevocable, nor be valid beyond the earlier of the 
following dates: 

A. The date of expiration set forth in the proxy; or 

B. The date of termination of membership; or 

C. 5 years from the date of execution of the proxy. 

3. No member's vote upon any proposal to divest the insurer of its business 
or assets, or the major part thereof, shall be registered or taken, except in 
person or by proxy newly executed and specific as to the matter to be voted 
upon. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 
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Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart-

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

§ 3364. Contingent liability of members 

1. Except as provided otherwise in section 3367 with respect to nonassessable 
~oli~i.es, each member of a domestic mutual insurer shall have a contingent 
liabIlity, pro rata and not one for another, for the discharge of its obligations, 
which contingent liability shall not be greater than 6 times the annual premium 
for the member's policy at the annual premium rate, as shall be specified in the 
insurer's certificate of organization or bylaws. 

2. Every policy issued by the insurer shall contain a plain and legible 
statement of the contingent liability upon either the face or back thereof. 

3. Termination of the policy of any such member shall not relieve the member 
of contingent liability for his proportion of the obligations of the insurer which 
accrued while the policy was in force. 

4. Unrealized contingent liability of members does not constitute an asset of 
the insurer in any determination of its financial condition. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1981, c. SOl, § 45. 

Historical and Statutory Notes 
Amendments 

1981 Amendment. Laws 1981, c. SOl, § 45, in 
subsec. 1, substituted "not be greater" for "be in 
such maximum amount not less than 1 or more". 

Derivation: 
R.S.1954, c. 60, § 35. 

§ 3365. Levy of contingent liability 

Laws 1967, c. 92, § 2. 
Laws 1969, c. 132, § 11. 
Former § 507 of title 24. 

1. If at any time the assets of a· domestic mutual insurer are less than its 
liabilities, exclusive of guaranty capital shares, if any, at par value, and the 
minimum amount of surplus required to be maintained by it under this Title for 
~uthority to transact the kinds of insurance being transacted, and the deficiency 
IS not cured from other sources, its directors may, if the same is approved by the 
superintendent as being reasonable and in the best interests of the insurer and 
its members, levy an assessment only on its members who held the policies 
providing for contingent liability at any time within the 12 months next preced­
ing the date the levy was authorized by the board of directors, and such 
members shall be liable to the insurer for the amount so assessed. 

2. The levy of assessment shall be for such an amount as is required to cure 
such deficiency and to provide a reasonable amount of working funds above such 
minimum amount of surplus, but such working funds so provided shall not 
exceed 5% of the sum of the insurer's liabilities and such minimum required 
surplus as of the date of the levy. 
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3. As to the respective policies subject to the levy, the assessment shall be 
computed upon the basis of premium earned during the period covered by the 
levy. 

4. No member shall have an offset or counterclaim against any assessment 
for which he is liable, on account of any claim for unearned premium or loss 
payable. 

5. As to life insurance, any part of such an assessment upon a member which 
remains unpaid following notice of assessment, demand for payment, and lapse 
of a reasonable waiting period as specified in such notice, may, if approved by 
the superintendent as being in the best interests of the insurer and its members, 
be secured by placing a lien upon the cash surrender values and accumulated 
dividends held or to be held by the insurer to the credit of the member's policy. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart· 
ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Derivation: 

R.S.1954, c. 60, § 35. 
Laws 1967, c. 92, § 2. 
Laws 1969, c. 132, § II. 
Former § 507 of title 24. 

Library References 
American Digest System 

Insurance =191 to 193. 
Encyclopedias 

C.J.S. Insurance §§ 367 et seq., 378 et seq. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

§ 3366. Enforcement of contingent liability 

1. The insurer shall notify each member of the amount of assessment to be 
paid, and the date-not less than 20 days after mailing date-by which payment 
is to be made, by written notice mailed to the member at his address last of 
record with the insurer. Failure of the member to receive the notice so mailed, 
within the time specified therein for the payment of the assessment or at all, 
shall be no defense in any action to collect the assessment. 

2. If a member fails to pay the assessment within the period specified in the 
notice, the insurer may institute suit to collect the same. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

American Digest System 
Insurance =195. 

Encyclopedias 
C.J.S. Insurance § 369 et seq. 

WESTLA W Research 

Library References 

Insurance cases: 217k[add key number] 
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§ 3367. Nonassessable policies; limits of assessability; use of funds; com­
bination operations 

1. A domestic mutual insurer may extinguish the contingent liability to 
assessment of its members as to cash premium plan policies in force and may 
omit provisions imposing contingent liability in such policies currently issued 
while it has and maintains surplus, as determined by its financial statement filed 
with the superintendent as of the year end next preceding, of not less than 
$100,000 as to an insurer formed prior to January 1, 1968, and of not less than 
$200,000 as to an insurer formed after January 1, 1968. 

2. If the insurer after qualifying to issue such a nonassessable policy fails to 
maintain the applicable above requirement, it shall cease to issue nonassessable 
policies until it has again met and maintained the requirement for a period of one 
year. 

3. Any assessment levied under the contingent liability provisions of the 
policy shall be for the exclusive benefit of the holders of policies subject to 
contingent liability, and such policyholders shall not be liable to assessment in an 
amount greater in proportion to the total deficiency than the ratio that the 
deficiency attributable to the contingently liable business bears to the total 
deficiency. An assessment shall apply only to the holders of the type of policy 
or plan under which the deficiency occurred, and funds received from the 
assessment shall be for the exclusive benefit of such holders. 

4. Nothing in this chapter shall be deemed to prohibit a domestic mutual 
insurer formed prior to January 1, 1968 from at anyone time transacting, in 
respective departments or divisions of its operations, insurance business on any 
two or all of the following bases: 

A. Cash premium plan, without contingent liability to assessment, and 
issuance of nonassessable policies if qualified therefor as above provided in 
this section; 

B. Cash premium plan, with contingent liability to assessment; and 

C. Assessment plan. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 

Codification 
Throughout this title, "commissioner" has 

been changed to "superintendent" and "depart-

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Library References 

American Digest System 
Insurance =192. 

Encyclopedias 
C.J.S. Insurance § 378 et seq. 

WESTLA W Research 
Insurance cases: 217k[ add key number] 
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SUBCHAPTER III 

INSURANCE CODE 
Title 24-A 

PROVISIONS APPLYING TO STOCK AND MUTUAL INSURERS 

Section 
3408. Home office, records, assets to be in State; exceptions. 
3409. Vouchers for expenditures. 
3410. Destruction of records. 
3411. Directors. 
3412. Officers; notice of change .. 
3413. Prohibited pecuniary interest of officials and others; use of confidential informa-

tion prohibited. 
3414. Management, commission, exclusive agency contracts. 
3415. Borrowed capital funds. 
3416. Dividends to stockholders. 
3417. Participating policies. 
3418. Dividends to policyholders. 
3419. Pension and other plans for employees and others. 
3420. Insurance benefits for employees and others. 
3421. Solicitation, insuring in other states. 
3422. Purchase of own shares by stock insurer. 
3423. Impairment of capital funds. 
3424. Restrictions during impa;rment; penalty. 

Library References 
American Digest System 

Insurance e=>32 et seq., 52 et seq. 
Encyclopedias 

C.J.S. Insurance §§ 94 et seq., 104 et seq. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

WESTLA W Computer Assisted Legal Research 
WESTLA W supplements your legal research in many ways. WESTLA Wallows you to 

• update your research with the most current information 
• expand your library with additional resources 
• retrieve direct history, precedential history and parallel citations with the 

lnsta-Cite service 
For more information on using WESTLA W to supplement your research, see the WEST­
LAW Electronic Research Guide, which follows the Preface. 

§ 3408. Home office, records, assets to be in State; exceptions 

1. Every domestic insurer shaH have and maintain its principal place of 
business and home office in this State, and shaH keep therein accurate and 
complete accounts and records of its assets, transactions and affairs in accord­
ance with the usual and accepted principles and practices of insurance account­
ing and record keeping as applicable to the kinds of insurance transacted by the 
insurer. 
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2. Every domestic insurer shaIl have and maintain its assets in this State, 
except as to: 

A. Real property and personal property appurtenant thereto lawfuIly 
owned by the insurer and located outside this State; 
B. Such property of the insurer as may be customary, necessary and 
convenient to enable and facilitate the operation of its branch offices located 
outside this State as referred to in subsection 4; and 
C. United States public obligations and other corporate securities for which 
definitive certificates have not been issued, but are issued through the 
book-entry systems of federal reserve banks or depository trust companies. 
Insurers investing in securities in book-entry form shaH make available at 
the time of examination the foHowing: 

(1) A copy of the custodial or safekeeping agreement entered into by 
the insurer and the custodian, a state-chartered bank, a member bank of 
the federal reserve system or a depository trust company if the deposit 
was made directly to the entity, which sets forth the provisions for the 
use of the book-entry securities on behalf of the insurer by the custodi­
an. The agreement shaH provide for a standard of responsibility on the 
part of the custodian which shall be the responsibility of a bailee for 
hire under the law of the jurisdiction of the custodian's state of 
domicile. The agreement shaH provide that the securities held by the 
custodian are subject to the instructions of the insurer and may be 
withdrawn immediately upon demand of the insurer; and 
(2) Affidavits evidencing ownership of the book-entry securities signed 
by a responsible official of the custodian and stating that the custodian 
is holding the securities for the insurer pursuant to the terms of the 
custodial agreement. These book-entry securities shall be treated as 
"admitted assets" of the insurer on production of, the affidavit. 

The required custodial agreement and affidavit shaH conform to such 
standards as may be prescribed from time to time by the Superintendent of 
Insurance. 

3. No person shaIl remove all or a material part of the records or assets of a 
domestic insurer from this State, except pursuant to a plan of merger, consolida­
tion or bulk reinsurance approved by the superintendent under this Title, or for 
such reasonable purposes and periods of time as may be approved by the 
superintendent in writing in advance of such removal, or conceal such records or 
assets or such material part thereof from the superintendent. Any person who 
removes or attempts to remove such records of assets or such material part 
thereof from the home office or other place of business or of safekeeping of the 
insurer in this State with the intent to remove the same from this State, or who 
conceals or attempts to conceal the same from the superintendent, in violation of 
this section, shaIl upon conviction thereof be guilty of a felony, punishable by a 
fine of not more than $10,000 or by imprisonment for not more than 5 years, or 
by both in the discretion of the court. Upon any removal or attempted removal 
of such records of assets, or upon retention of such records or assets or material 
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part thereof outside this State, beyond the period therefor specified in the 
superintendent's consent under which the records were so removed thereat, or 
upon concealment of or attempt to conceal records or assets in violation of this 
section, the superintendent may institute delinquency proceedings against the 
insurer pursuant to chapter 57. 

4. This section shall not be deemed to prohibit or prevent an insurer from: 
A. Establishing and maintaining regional home offices or branch offices in 
other states or countries where necessary or convenient to the transaction of 
its business, and keeping therein the detailed records and assets customary 
and necessary for the servicing of its insurance in force and affairs in the 
territory served by such an office, as long as such records and assets are 
made readily available at such office for examination by the superintendent 

h
. I , 

at IS request; r~ !'.- , 

B. Having, depositing or transmitting fund; and assets of the insurer in or 
to jurisdictions outside of this State required by the law of such jurisdiction 
or as reasonably and customarily required or convenient in the regular 
course of its business. 

1969, c. 132, § 1, eff. Jan. 1, 19'70; 1973, c. 585, § 12; 1981, c. 501, §§ 46, 47. 

Historical and Statutory Notes 

Codification 
Throughout this title, "commissioner" has 

been changed to "superintendent" and "depart­
ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Amendments 
1981 Amendment. Laws 1981, c. 501, § 46, in 

subsec. 2, par. A, substituted a semicolon for a 

§ 3409. Vouchers for expenditures 

comma and deleted "and" following "State"; 
and, in subsec. 2, par. B, substituted a semicolon 
for a period and added "and" at end. 

Laws 1981, c. 501, § 47, added subsec. 2, par. 
C. 

1. No insurer shall make any disbursement of $50 or more, unless such 
disbursement is evidenced by a voucher or other document correctly describing 
the consideration for the payment and supported by a check or receipt endorsed 
or signed by or on behalf of the person receiving the money, or made through an 
electronic or wire funds transfer system supported by accurate records identify­
ing the payor, payee, date of electronic or wire transfer payment, and the nature 
of the disbursement so made. 

2. If the disbursement is for services and reimbursement, the voucher or 
other document, or some other writing referred to therein, shall describe the 
services and itemize the expenditures. 

3. If in particular instance a required voucher cannot be obtained, the 
expenditure must be supported by an affidavit executed by an officer of the 
insurer stating the reasons for such inability and the particulars of such 
expenditure as otherwise required in this section. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1981, c. 501, § 47-A. 
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Historical and Statutory Notes 
Amendments 

. 1981 Amendment. Laws 1981, c. 501, § 47-A, 
In subsec. 1, inserted "such disbursement is" and 
added ", or made through an electronic or wire 
funds transfer system supported by accurate 

records identifying the payor, payee date of 
electronic or wire transfer payment' and the 
nature of the disbursement so made"; and, in 
subsec. 3, substituted "a required voucher" for 
"such a voucher" and "required in this section" 
for "hereinabove required". 

Library References 
American Digest System 

Insurance <'> 11. 
Encyclopedias 

C .• r.S. Insurance § 60 et seq. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

§ 3410. Destruction of records 

1. An insurer may destroy its obsolete records after expiration of such 
~easonable period after completion of the transactions to which they relate as the 
msurer may de~m pro~:r. The ins~rer may so destroy its closed files relating to 
losses and claIms ansmg under Its policies after the first to occur of the 
following events: 

A. Completio~ of a regular :xamination of the insurer by the superintend­
ent and to whIch the closed fIle was subject; or 

B. Expiration of 6 years after the file was duly closed. 

2. Records preserved on microfilm or other similar process and freely retriev­
able shall not be deemed to have been destroyed. 

3. ~his s~c~ion shall not relieve the insurer of any responsibility or liability 
otherWIse arlsmg under law with respect to the existence and availability of any 
record. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart-

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Library References 
American Digest System 

Insurance <'>9. 
Encyclopedias 

C.J.S. Insurance § 73. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

§ 3411. Directors 

. 1. The aff~ir~ of every domestic insurer shall be managed by a board of 
dIrectors conslstmg of not less than 7 directors or more than 21 directors. 

2. Directors, other than initial directors named in the insurer's certificate of 
organization, shall be elected by the members or stockholders of a domestic 
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insurer at the annual meeting of stockholders or members. Directors may be 
elected for terms of not more than 3 years each and until their successors are 
elected and have qualified; and if to be elected for terms of more than one year 
the insurer's bylaws may provide for a staggered term system under which the 
terms of a proportionate part of the members of the board of directors shall 
expire on the date of each annual meeting of stockholders or members. A 
directorship becoming vacant before expiration of the term may be filled by the 
board of directors for the remainder of the term. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

Historical and Statutory Notes 
Derivation: Laws 1969, c. 132, § 11. 

R.S.1954, c. 60, §§ 27, 66. Former §§ 591, 652 of title 24. 

Library References 

American Digest System 
Insurance =35, 56. 

Encyclopedias 
C.J.S. Insurance §§ 98, 109. 

WESTLA W Research 
Insurance cases: 217k[add key number] 

Notes of Decisions 

1. Preorganization agreement 
A written agreement to take and secure a 

certain number of shares in an insurance compa­
ny before its organization does not make the 
subscribers thereto stockholders in the company, 
unless such proposal has been accepted by the 
company after it has been organized. Starrett v. 
Rockland Fire & Marine Ins. Co. (1876) 65 Me. 
374. 

§ 3412. Officers; notice of change 

The duties of keeping a true list of the stock­
holders and of the number of shares held by 
each, were enjoined by former § 591 of Title 24 
(repealed); no vote of the directors was neces­
sary to authorize the secretary to perform these 
acts. Starrett v. Rockland Fire of Marine Ins. 
Co. (1976) 65 Me. 374. 

1. An insurer's board of directors shall elect one of their number as presi­
dent, and shall elect a corporate secretary and such other officers as may be 
provided for in the bylaws or otherwise required by law. Any such officer shall 
serve for such term as may be fixed in the bylaws or by the board of directors, 
but shall be subject to removal as an officer by the board of directors at any 
time. 

2. Each officer shall have such powers and duties as may be prescribed by or 
pursuant to the insurer's charter or bylaws. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

Historical and Statutory Notes 

Derivation: Laws 1969, c. 132, § 11. 
R.S.1954, c. 60, §§ 28, 41, 66. Former §§ 513, 591, 653 of title 24. 
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American Digest System 
Insurance =35, 56. 

Encyclopedins 
C.J.S. Insurance §§ 98, 109. 

WESTLA W Research 

Library References 

Insurance cases: 217k[add key number] 

24-A § 3413 

§ 3413. Prohibited pecuniary interest of officials and others; use of confi­
dential information prohibited 

1. Any officer or director, or any member of any committee or any employee 
of a domestic insurer, having the duty or power of investing or handling the 
insurer's funds, shall not deposit or invest such funds except in the insurer's 
name; shall not borrow the funds of the insurer; or be pecuniarily interested in 
any loan, pledge, deposit, security, investment, sale, purchase, exchange, reinsur­
ance or other similar transaction or property of the insurer except as a stock­
holder, member, employee or director, unless the transaction is authorized or 
apI=roved by the insurer's board of directors, with knowledge and recording of 
such pecuniary interest, by affirmative vote of not less than 2/3 of the directors; 
and shall not take or receive to his own use any fee, brokerage, commission, gift 
or other similar consideration for or on account of any such transaction made by 
or on behalf of the insurer. 

2. No director, officer or employee of a domestic insurer shall directly or 
indirectly use for his own private pecuniary advantage confidential information 
concerning the insurer or its past, existing or proposed affairs or transactions 
acquired by him in the course of his services as such director, officer or 
employee. The amount of any financial gain realized directly or indirectly by 
any such individual and accompanied by violation of this subsection shall belong 
to the insurer, and shall be recoverablE! by the insurer by civil suit. This 
subsection shall not apply as to transactions in shares of a stock insurer which 
are subject to section 16 of the Securities Exchange Act of 1934, as amended. l 

3. No insurer shall guarantee the financial obligation of any of its officers or 
directors. 

4. This section shall not prohibit such a director, officer, member of a 
committee, or employee from becoming a policyholder of the insurer and enjoy­
ing the usual rights of a policyholder or from participating as beneficiary in any 
pension trust, deferred compensation plan, profit sharing plan, stock option plan 
or similar plan authorized by the insurer and to which he may be eligible; or 
prohibit any director or member of a committee from receiving a reasonable fee 
for lawful services actually rendered to the insurer. 

5. The superintendent may, by regulation from time to time, define and 
permit additional exceptions to the prohibition contained in subsection 1 solely to 
enable payment of reasonable compensation to a director who is not otherwise an 
officer or employee of the insurer, or to a corporation or firm in which a director 
is interested, for necessary services performed or sales or purchases made to or 
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for the insurer in the ordinary course of the insurer's business and in the usual 
private professional or business capacity of such director, corporation or firm. ' 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

1 15 U.S.C.A. § 78p. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart· 

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Library References 
American Digest System 

Insurance ~35, 56. 
Witnesses ~184(1). 

American Digest System 
C.J.S. Insurance §§ 98, 109. 
C.J.S. Witnesses § 252. 

WESTLA W Research 
Insurance cases: 217k[add key number] 
Witnesses cases: 410k[add key number] 

§ 3414. Management, commission, exclusive agency contracts 

1. No domestic insurer shall hereafter make any contract whereby any 
person is granted or is to enjoy in fact the management of the insurer .to the 
material exclusion of its board of directors or to have the controllmg or 
preemptive right to produce substantially all insurance business for the ins~rer, 
or, if an officer, director or otherwise part of the insurer's management, IS to 
receive any commission, bonus or compensation based upon the volume of the 
insurer's business or transactions, unless the contract is filed with and not 
disapproved by the superintendent. The contract shall become effective in 
accordance with its terms unless disapproved by the superintendent within 20 
days after date of filing, subject to such reasonable extension of time as the 
superintendent may require by notice given within such 20 days. Any disapprov­
al shall be delivered to the insurer in writing stating the grounds therefor. 

2. Any such contract shall provide that any such manager, producer of its 
business or contract holder shall within 90 days after expiration of each calendar 
year furnish the insurer's board of directors a written statement of amounts 
received under or on account of the contract and amounts expended thereunder 
during such calendar year, with specification of the emoluments received there­
from by the respective directors, officers and other principal management 
personnel of the manager or producer, and with such classification of items ~nd 
further detail as the insurer's board of directors may reasonably reqUIre. 

3. The superintendent shall disapprove any such contract if he finds that it: 
A. Subjects the insurer to excessive charges; or 
B. Is to extend for an unreasonable length of time; or 
C. Does not contain fair and adequate standards of performance; or 
D. Contains other inequitable provision or provisions which impair the 
proper interests of stockholders or members of the insurer. 
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4. The superintendent may, after a hearing held thereon, disapprove any such 
contract theretofore permitted to become effective, if he finds that the contract 
should be disapproved on any of the grounds referred to in subsection 3. 

5. This section does not apply as to contracts entered into prior to January 1, 
1970, or to amendment of such contracts other than extensions thereof. 

6. This section shall not be deemed to prohibit receipt of commissions on 
insurance written personally by a director or officer who is duly licensed and 
regularly engaged in business as an insurance agent or broker; or to prohibit 
receipt of vested commissions by a director or officer based upon insurance 
business theretofore written by him. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12; 1973, c. 625, § 149, eff. July 5, 1973. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart­
ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Amendments 

1973 Amendment. Laws 1973, c. 625, § 149, 
in subsec. 5, substituted "January 1, 1970" for 
"the effective date of this Act" following "en­
tered into prior to". 

Cross References 
Holding company systems, supplementation of this section, see § 222 of this title. 

Library References 
American Digest System 

Insurance ~36, 57(1). 
Encyclopedias 

C.J.S. Insurance §§ 99 et seq., 110, 115 et seq. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

§ 3415. Borrowed capital funds 

1. A domestic stock or mutual insurer may borrow money to defray the 
expenses of its organization, provide it with surplus funds or for any purpose of 
its business, upon a written agreement that such money is required to be repaid 
only out of the insurer's surplus in excess of that stipulated in the agreement. 
The agreement may provide for interest not exceeding, per annum, a rate of 5 
percentage points in excess of the then current discount rate of the Federal 
Reserve Bank, Boston, which interest shall or shall not constitute a liability of 
the insurer as to its funds other than such excess of surplus as stipulated in the 
agreement. No commission or promotion expense may be paid in connection 
with any such loan, except that if sale is made of the loan securities through 
established securities brokers or by public offering, the insurer may pay the 
reasonable costs thereof approved by the superintendent. 

2. Money so borrowed, together with the interest thereon if so stipulated in 
the agreement, shall not form a part of the insurer's legal liabilities except as to 
its surplus in excess of the amount thereof stipulated in the agreement, or be the 
basis of any set-off or counterclaim; but until repaid, financial statements filed 
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or published by the insurer shall show as a footnote thereto the amount thereof 
then unpaid together with any interest thereon accrued but unpaid. 

3. Any such loan shall be subject to the superintendent's approval. The 
insurer shall, in advance of the loan, file with the superintendent a statement of 
the purpose of the loan and a copy of the proposed loan agreement. The loan 
and agreement shall be deemed approved unless within 15 days after date of 
such filing the insurer is notified of the superintendent's disapproval and the 
reasons therefor. The superintendent shall disapprove any proposed loan or 
agreement if he finds the loan is unnecessary or excessive for the purpose 
intended, or that the terms of the loan agreement are not fair and equitable to 
the parties and to other similar lenders, if any, to the insurer, or that the 
information so filed by the insurer is inadequate. 

4. Any such loan to an insurer or substantial portion thereof may be repaid 
by the insurer when no longer reasonably necessary for the purpose originally 
intended. No repayment of such a loan, whether heretofore or hereafter 
outstanding shall be made, other than as provided in the loan agreement, unless 
approved in advance by the superintendent. 

5. This section shall not apply to other kinds of loans obtained by the insurer 
in ordinary course of business, or to loans secured by pledge or mortgage of 
assets. 

6. Loans authorized under this section may be made by domestic insurers as 
well as by other persons; but such a loan shall not constitute an asset in any 
determination of the financial condition of the lending insurer. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1969, c. 177, § 58, eff. Jan. 2,1970; 1973, c. 585, § 12; 
1983, c. 709, § 4. 

Historical and Statutory Notes 

Codification 
Throughout this title, "commissioner" has 

been changed to "superintendent" and "depart­
ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Amendments 
1969 Amendment. Laws 1969, c. 177, § 58, in 

subsec. 4, substituted "an" for "a mutual" fol­
lowing "Any such loan to". 

1983 Amendment. Laws 1983, c. 709, § 4, 
repealed and replaced subsec. 1, which formerly 
read: 

"1. A domestic stock or mutual insurer may 
borrow money to defray the expenses of its 
organization, provide it with surplus funds or for 

any purpose of its business, upon a written 
agreement that such money is required to be 
repaid only out of the insurer's surplus in excess 
of that stipulated in such agreement. The 
agreement may provide for interest not exceed­
ing per annum a rate 2 percentage points in 
excess of the then current discount rate of the 
Federal Reserve Bank, Boston, which interest 
shall or shall not constitute a liability of the 
insurer as to its funds other than such excess of 
surplus, as stipulated in the agreement. No 
commission or promotion expense shall be paid 
in connection with any such loan, except that if 
sale is made of the loan securities through estab­
lished securities brokers or by public offering 
the insurer may pay the reasonable costs therl)of 
approved by the superintendent." 

Library References 

American Digest System 
Insurance =35, 57(1). 

Encyclopedias 
C.J.S. Insurance §§ 98, no, 115 et seq. 
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§ 3416. Dividends to stockholders 

24-A § 3417 

1. A domestic stock insurer shall not pay any cash dividend to stockholders 
except out of that part of its available and accumulated surplus funds which is 
derived from realized net operating profits on its business and net realized 
capital gains. 

2. A cash dividend otherwise lawful may be payable out of the insurer's 
earned surplus even though its total surplus is then less than the aggregate of 
its past contributed or paid-in surplus. 

3. A stock dividend may be paid out of any available surplus funds, other 
than "surplus" resulting from borrowed capital funds such as provided for under 
section 3415. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

Historical and Statutory Notes 

Derivation: Laws 1969, c. 132, § 11. 
R.S.1954, c. 60, §§ 44, 76, 77, 78. Former §§ 516, 601 to 603 of title 24. 

Library References 
American Digest System 

Insurance =33. 
Encyclopedias 

C.J.S. Insurance §§ 96, 103. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

§ 3417. Participating policies 

1. If provided for in its certificate of organization or charter, a stock insurer 
or mutual insurer may issue any or all of its policies or contracts with or without 
participation in profits, savings, unabsorbed portions of premiums or surplus; 
may classify policies issued and perils insured on a participating and nonpartic­
ipating basis, and may determine the right to participate and the extent of 
participation of any class or classes of policies. Any such classification or 
determination shall be reasonable, and shall not unfairly discriminate as between 
policies so classified. 

2. A life insurer may issue both participating and nonparticipating policies or 
contracts if the right or absence of right to participate is reasonably related to 
the premium charged. 

3. After the first policy year, no dividend, otherwise earned under a life Jr 
health insurance policy or annuity contract, shall be made contingent upon the 
payment of renewal premium on any such policy or contract; except that a 
participating life or health insurance policy providing for participation at the end 
of the first or second policy year may provide that the dividend or dividends will 
be paid subject to payment of premium for the next ensuing year. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 
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1. The directors of a domestic mutual insurer may from time to time 
apportion and payor credit to its members dividends only out of that part of its 
accumulated surplus funds which represents net realized savings, net realized 
earnings and net realized capital gains, all in excess of the surplus required by 
law to be maintained by the insurer. 

2. A dividend otherwise proper may be payable out of such savings, earnings 
and gains even though the insurer's total surplus is then less than the aggregate 
of contributed surplus remaining unpaid by the insurer. 

3. A domestic stock insurer may pay dividends to holders of its participating 
policies out of any available surplus funds. 

4. No dividend shall be paid which is inequitable, or which unfairly discrimi­
nates as between classifications of policies or policies within the same classifica­
tions. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

American Digest System 
Insurance =33, 59. 

Encyclopedias 
C.J.S. Insurance §§ 96, 103, 114. 

WESTLA W Research 

Library References 

Insurance cases: 217k[ add key number] 

§ 3419. Pension and other plans for employees and others 

1. Pursuant to the terms of a pension plan or plans or any modification 
thereof, heretofore or hereafter adopted by the insurer's board of directors and 
approved by the superintendent, any domestic stock or mutual insurer may pay 
the whole or any part of the cost of retirement or disability pensions for such of 
its officers, employees or full-time insurance agents as are specified in such plan 
or plans or modifications thereof. If so specified in the plan or plans, in lieu of 
such pensions actuarially equivalent benefits may be paid to such officers, 
employees or full-time agents or to their designated beneficiaries. 

2. The superintendent shall approve any such plan unless he finds the same 
not to be within the reasonable financial resources of the insurer or not fair and 
equitable as between the respective classifications of participants therein. 

3. Nothing contained in this section or in section 3420 shall be deemed to 
prohibit profit-sharing, stock option or similar plans for an insurer's officers, 
employees or agents. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 
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Historical and Statutory Notes 

24-A § 3421 

Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart-

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

American Digest System 
Insurance =36, 57(1). 

Encyclopedias 

Library References 

C.J.S. Insurance §§ 99 et seq., 110, 115 et seq. 
WEST LA W Research 

InRurance cases: 217k[add key number] 

§ 3420. Insurance benefits for employees and others 

Purs~ant to vote of its board of directors heretofore or hereafter made, any 
domestIc stock or mutual insurer may provide for its officers, employees or 
ful~-tir:n: insuran.c: agents ~ plan or plans of insurance, to be issued under group 
?r IndIVIdual po.hcles. The Insurer may pay the cost, in whole or in part, of such 
Insurance; or, If duly authorized by its charter and bylaws, may itself provide 
such benefits directly as the insurer thereof, without requirement of placement 
through a licensed insurance agent, and in such case may adjust the premium 
rate for the insurance to reflect such savings in expense as the insurer may 
deem applicable. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

American Digest System 
Insurance =36, 57(1). 

Encyclopedias 

Library References 

C.J.S. Insurance §§ 99 et ~eq., 110, 115 et seq. 
WESTLA W Research 

Insurance cases: 217k[ add key number] 

§ 3421. Solicitation, insuring in other states 

1: No .domestic ~nsur~r shall knowingly solicit insurance business in any 
recIprocatIng state In whIch not then licensed as an authorized insurer. This 
subsection shall not prohibit advertising through pUblications and radio tele­
vision and other media originating outside such reciprocating state, if the i~surer 
is licensed in the state in which the advertising originates and the advertising is 
not specifically directed to residents of such reciprocating state. This subsection 
shall not apply as to surplus lines insurance, or reinsurance, or prohibit insur­
ance covering persons or risks located in a reciprocating state, under contracts 
solicited and issued in states in which the insurer is then licensed, or insurance 
otherwise effectuated in accordance with the laws of the reciprocating state. A 
"reciprocating" state, as used herein, is one under the laws of which a similar 
prohibition is imposed upon and enforc~d against insurers domiciled in that state. 

2. A domestic insurer duly authorized to transact insurance in another 
jurisdiction may frame and issue policies for delivery in such jurisdiction pursu­
ant to applications for insurance solicited and obtained therein, in accordance 
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with th~ laws thereof, subject only to such restrictions, if any, as may be 
contained in the insurer's certificate of organization or bylaws; and subject, in 
the case of health insurers, to the provisions of section 2733 (policies issued for 
delivery in another state). 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1969, c. 177, § 59, eff. Jan. 2, 1970. 

Historical and Statutory Notes 

Amendments 
1969 Amendment. Laws 1969, c. 177, § 59, in 

subsec. 2, substituted the reference to "section 

2733" for "the provisions of section 2732" fol­
lowing "the case of health insurers, to". 

Library References 

American Digest System 
Insurance <S=>11. 

Encyclopedias 
C.J.S. Insurance § 60 et seq. 

WESTLAW Research 
Insurance cases: 217k[add key number] 

§ 3422. Purchase of own shares by stock insurer 

A domestic stock insurer shall have the right to purchase or acquire shares of 
its own stock only as follows: 

1. For elimination of fractional shares. 

2. Incidental to the enforcement of rights of the insurer with respect to 
lawful transactions previously entered into in good faith for purposes other than 
the acquisition of such shares. 

3. For the purposes of a general savings and investment plan for employees 
or agents of the insurer. 

4. For mutualization of the insurer, as provided in section 3472. 

5. For retirement or otherwise of the shares under a plan submitted to and 
approved in writing by the superintendent. The superintendent shall not ap­
prove a plan unless found by him to be reasonable, fair and equitable as to 
remaining stockholders of the insurer, and not materially adverse to the protec­
tion of the insurer's policyholders. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 

Codification 
Throughout this title, "commissioner" has 

been changed to "superintendent" and "depart-

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Library References 

American Digest System 
Insurance <s=>35, 57(1). 

Encyclopedias 
C.J.S. Insurance §§ 98, 110, 115 et seq. 

WESTLA W Research 
Insurance cases: 217k[add key number] 
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§ 3423. Impairment of capital funds 

24-A § 3424 

1. If a domestic stock insurer's paid-in capital stock, as represented by the 
aggregate par value of its outstanding capital stock, becomes impaired, or the 
assets of a domestic mutual insurer are less than its liabilities and the minimum 
amount of basic surplus required to be maintained by it under this Title for 
authority to transact the kinds of insurance being transacted, the superintendent 
shall at once determine the amount of deficiency and serve notice upon the 
insurer to cure the deficiency and file proof thereof with him within the period 
specified in the notice, which period shall be not less than 30 nor more than 90 
days from the date of the notice. Such notice may be so served by delivery to 
the insurer, or by mailing to the insurer addressed to its registered office in this 
State. 

2. The deficiency may be made good in cash or in assets eligible under 
chapter 13 (investments) for the investment of the insurer's funds or by 
amendment of the insurer's certificate of authority to cover only such kind or 
kinds of insurance thereafter for which the insurer has sufficient paid-in capital 
stock, if a stock insurer, or surplus, if a mutual insurer, under this Title; or, if a 
stock insurer, by reduction of the number of shares of the insurer's authorized 
capital stock or the par value thereof through amendment of its certificate of 
organization, to an amount of authorized and unimpaired paid-in capital stock not 
below the minimum required for the kinds of insurance thereafter to be transact­
ed. 

3. If the deficiency is not made good and proof thereof filed with the 
superintendent within the period required by the notice as specified in subsection 
1, the insurer shall be deemed insolvent and the superintendent shall institute 
delinquency proceedings against it under chapter 57. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585,.§ 12. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart­
ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Derivation: 

R.S.1954, c. 60, § 69. 
Laws 1967, c. 92, § 5. 
Laws 1969, c. 132, § 11. 
Former § 594 of title 24. 

Library References 
American Digest System 

Insurance =8. 
Encyclopedias 

C.J.S. Insurance §§ 72, 96. 
WESTLA W Research 

Insurance cases: 217k[ add key number] 

§ 3424. Restrictions during impairment;' penalty 

1. During the existence of impairment of the capital stock or surplus of an 
insurer, as referred to in section 3423, the superintendent shall require such 
restriction of, or arrangements as to, operations of the insurer while the 
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impairment exists as he deems advisable for protection of policyholders, the 
insurer or the public. 

2. Any officer, director, representative or employee of the insurer who 
knowingly violates or fails to comply with any such restriction or requirement 
shall upon conviction thereof be subject to fine of not less than $500 or more 
~han. $5,000, or imprisonment for less than one year or to both such fine and 
lmpnsonment. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart-

ment" has been changed to "bureau" pursuant 
to Laws 11973, c. 585, § 12, set out as a note 
under § 5 of this title. 

;--- J' 

American Digest System 
Insurance <p>27. 

Encyclopedias 
C.J.S. Insurance § 86. 

WESTLA W Research 

Library References\ 

Insurance cases: 217k[add key number] 

SUBCHAPTER IV 

., 

CONVERSION, AMALGAMATION, DISSOLUTION 

Section 
3471. Scope of subchapter. 
3472. Mutualization of stock insurer. 
3473. Conversion of stock insurer to ordinary business corporation. 
3474. Merger, consolidation of stock insurers. 
3475. Exchange of securities between insurers. 
3476. Acquisition of controlling stock. 
3477. Conversion of mutual to stock insurer. 
3478. Merger, consolidation of mutual insurers authorized. 
3479. -plan, agreement of merger, consolidation; approval by corporations. 
3480. -approval by superintendent. 
3481. -review by Attorney General: filing with Secretary of State. 
3482. -effective date of merger, consolidation; effect as to assets, liabilities, rights and 

powers. 
3483. Bulk reinsurance. 
3484. Voluntary dissolution. 
3485. Mutual member's share of assets on liquidation. 
3486. Plans for aC9-uisition of mino:ity interests in domestic stock insurance companies 

and appraisal of stock of dIssenting shareholders. 

Library References 

American Digest System 
Insurance <P>32, 52. 

Encyclopedias 
C.J.S. Insurance §§ 94 et seq., 104 et seq. 

WESTLA W Research 
Insurance cases: 217k[add key number] 
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24-A § 3472 

WESTLA W Computer Assisted Legal Research 
WESTLA W supplements your legal research in many ways. WESTLA Wallows you to 

• update your research with the most current information 
• expand your library with additional resources 
• retrieve direct history, precedential history and parallel citations with the 

Insta-Cite service 
For more information on using WESTLA W to supplement your research, see the WEST­
LAW Electronic Research Guide, which follows the Preface. 

§ 3471. Scope of subchapter 

This subchapter applies as to domestic stock and mutual insurers whether 
heretofore or hereafter formed, including insurers chartered under special 
legislative Acts, notwithstanding any inconsistent provisions in the charters of 
the insurers. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1985, c. 399, § 2, eff. June 21, 1985. 

Historical and Statutory Notes 
Amendments 

1985 Amendment. Laws 1985, c. 399, § 2, 
repealed and replaced this section, which, in ef­
fect, substituted provision making insurers char­
tered under special legislative Acts subject to 
this subchapter, notwithstanding any inconsist­
ent charter provisions for former provision that 
made such insurers subject to this subchapter 
only where feasible and not in conflict with 
specific provisions of the special act. 

Transition 
Laws 1985, c. 399, § 9, provided: "Notwith­

standing the terms of the Maine Revised Stat-

utes, Title 1, section 302; Title 24-A, sections 10, 
3471 and 3477, as amended by this Act, shall 
apply to any filing by a mutual insurer seeking 
the approval of the Superintendent of Insurance 
of its plan and procedure of demutualization, 
including any such filing which has been previ­
ously filed with and is currently pending hearing 
or decision by the Superintendent of Insurance 
upon the effective date of this Act." 

§ 3472. Mutualization of stock insurer 

1. A stock insurer other than a title insurer may become a mutual insurer, or 
a combination stock and mutual insurer, under such plan and procedure as may 
be approved by the superintendent after a hearing thereon. 

2. The superintendent shall not approve any such plan, procedure or mutuali-
zation unless: ' 

A. It is equitable to stockholders and policyholders; 

B. It is subject to approval by the holders of not less than 2/3 of the 
insurer's outstanding capital stock having voting rights, and by not less than 
2/3 of the insurer's policyholders who vote on such plan in person, by proxy 
or by mail pursuant to such notice and procedure as may be approved by the 
superintendent; 
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C If a life insurer the right to vote thereon is limited to holder~ of polic;es 
other than term or ~roup policies, and whose policies have been m force or 
more than one year; . , . I 
D Mutualization will result in retirement of shares of the msurer s ca~ltad 
st~ck at a price not in excess of t~e fair market value thereof as determme 
by competent disinterested appraIsers; . 

E The plan provides for the purchase of the shares of any n~nco~sentI~f 
stockholder in the same manner and subject to the same appbcab ~ con If 
tions as provided by the general corporation law of th: St:ate as to rIghts of 

t · stockholders with respect to consolIdatIon or merger 0 nonconsen mg , 
private corporations; " d 
F The plan provides for definite conditions to be fulfIlled by a de.slgnate d 
e~rly date upon which such mutualization ,,:ill be deemed effectIve; an 

G The mutualization leaves the insurer wIth surplus fU!l~s reason~bly 
adequate for the security of its policyholders .and. to. enable It t~ c?nt~n~ 

f II 'n busl'ness in the states in whIch It IS then aut onze success u y I . d"ts rt'f' tes 
t . ce and for the kinds of insurance mclude mIce I Ica transac msuran , 

of authority in such states. . . 

3 Any such combination stock and mutual insurer referred to m ~ubsecron.l 
b . t h and maintain separate paid-in capital stock and basIc surp us I.n 

a ove ~us avents as would be required under this Title of separate domestIc 
~~~~~c ;:~ ~r:~~al insurers transacting the same kind or kinds of insurance. 

4 No director officer, agent or employee of the insurer: or a~y other person, 
shail receive any' fee, commission or other valuable conslderatI~n whats.oever, 

h r than their customary salaries or other regular compensatIon, for m a~y 
ot e 'd' g promoting or assisting in the mutualization, except as set forth m manner al m , . d t 
the plan of mutualization as approved by the supermten en . 

5. This section shall not app!y to mut~alization under order of court pursuant 
to rehabilitation or reorganizatIon of an msurer under chapter 57. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart· 

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Library References 
American Digest System 

Insurance e=>32.1. 
Encyclopedias 

C.J.S. Insurance §§ 95, 105 et seq. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

§ 3473. Conversion of stock insurer to ordinary business c~rporation. 

1 A domestic stock insurer may convert to a Maine ordmary bus mess 
co~oration through the following procedures: 
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A. The insurer must give the superintendent written notice of its intent to 
convert to an ordinary business corporation; 

B. The insurer must bulk reinsure all of its insurance, if any, in force, with 
another authorized insurer under a bulk reinsurance agreement approved by 
the superintendent as provided in section 3483. The agreement of bulk 
reinsurance may be made contingent upon approval of stockholders as 
provided in paragraph D; 

C. The insurer must set aside funds in a special reserve in such amount 
and subject to such administration as may be found by the superintendent to 
be reasonable and adequate for the purpose, for payment of all obligations, 
if any, of the insurer incurred by it and remaining unpaid under its 
insurance contracts prior to the effective date of such bulk reinsurance, or 
make other reasonable disposition satisfactory to the superintendent for 
such payment; 

D. The proposed conversion must be approved by affirmative vote of not 
less than 2/3 of each class of outstanding securities of the insurer having 
voting rights, at a special meeting of holders of such securities called for the 
purpose; and at such meeting and by a like vote the certificate of organiza­
tion of the corporation must be amended to remove therefrom the power to 
transact an insurance business as an insurer, to provide for such new 
powers and purposes authorized by the general Corporation laws of this 
State as may be consistent with the purposes for which the corporation is 
thereafter to exist, and to make such further alterations in the certificate of 
organization as may be required under such general corporation laws of an 
ordinary business corporation; 

E. Security holders of the corporation who dissent from such proposed 
conversion shall have the same applicable rights as exist under such general 
corporation laws with respect to dissent from a proposed merger of the 
corporation; and 

F. Upon compliance with paragraphs A to D, and upon filing of the 
amendment of the certificate of organization with the superintendent and 
otherwise as required by laws applicable to ordinary business corporations, 
the conversion shall thereupon become effective. 

2. An insurer which has once converted to an ordinary business corporation 
shall not have power thereafter to convert to an insurer; and no ordinary 
business Corporation shall have power to convert to an insurer. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Codification 
Historical and Statutory Notes 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart. 

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

American Digest System 
Insurance e=>32. 

Library References 
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Encyclopedias 
C.J.S. Insurance § 94 et seq. 

WESTLA W Research 
Insurance cases: 217k[add key number] 

§ 3474. Merger, consolidation of stock insurers 

INSURANCE CODE 
Title 24-A 

1. A domestic stock insurer may merge or consolidate with one or more 
domestic or foreign stock insurers, by complying with the applicable provisions 
of the statutes of this State governing the merger or consolidation of stock 
corporations formed for profit, but subject to subsections 2 and 3. A domestic 
stock insurer shall not merge or consolidate with any corporation not formed for 
the purpose of transacting insurance as an insurer. 

2. No such merger or consolidation shall be effectuated unless in advance 
thereof the plan and agreement therefor have been filed with the superintendent 
and approved in writing by him after a hearing thereon after notice to the 
stockholders of each insurer involved. The superintendent shall give such 
approval within a reasonable time after such filing unless he finds that the plan 
or agreement: 

A. Is contrary to law; or 
B. Is unfair or inequitable to the stockholders of any insurer involved; or 
C. Would substantially reduce the security of and service to be rendered to 
policyholders of the domestic insurer in this State or elsewhere; or 
D. Would materially tend to lessen competition in the insurance business in 
this State or elsewhere as to the kinds of insurance involved, or would 
materially tend to create a monopoly as to such business; or 
E. Is subject to other material and reasonable objections, 

3. No director, officer, agent or employee of any insurer party to the merger 
or consolidation shall receive any fee, commission, compensation or other valu­
able consideration whatsoever for in any manner aiding, promoting or assisting 
therein except as set forth in the plan or agreement. 

4. If the superintendent does not approve the plan or agreement, he shall so 
notify the insurer in writing specifying his reasons therefor. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart-

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Cross References 
Holding company systems, supplementation of these sections, see § 222 of lhis title. 
Restrictions on mergers of insurance companies, see § 901 of title 13-A. 

American Digest System 
Insurance =72.3. 

Encyclopedias 
C.J.S. Insurance § 115 et seq. 

Library References 

836 

ORGANIZATION AND POWERS 
Ch.47 

WESTLA W Research 
Insurance cases: 217k[add key number] 

§ 3475. Exchange of securities between insurers 

24-A § 3476 

1. Upon application of any domestic insu th . , 
to approve the fairness of ' the terms an/er, .e. superlntend~nt IS authorized 
insurer of any shares of its ca ital stock or condItIons of th.e Issuance by the 
other securities or obligations i~ excha f of guaranty capItal .or bonds or its 
securities, claims or propert intere:t

ge 
or one or mOl:e bona fIde outstanding 

domestic or foreign, or partl; in such o~ any other Insurer or corporation, 
after a hearing has been held by th exc ~nge dand partly for cash; but only 
terms and conditions at which II e superlnten ent up,on. the fairness of such 
securities in such exchange sh~l ~ersontsh to . whhom It IS proposed to issue 

. ave e rIg t to appear and be heard 
2. NotIce of such hearing and conduct there f h II b " . 

3 (the insurance superintendent). 0 s a e as provIded In chapter 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Codification 
Historical and Statutory Notes 

Throughout this title, "commissioner" h 
been ,;hanged to "superintendent" and "de a:t~ 
ment has been changed to "bureau" purs~ant 
to dLaws 1973, c. 585, § 12, set out as a note 
un er § 5 of this title. 

Derivation: 

R.S.1954, c. 60, § 4. 
Laws 1969, c. 132, § 11. 
Former § 54 of title 24. 

. Cross References 
Holdmg company systems I . 

. . , supp ementatJon of these sections, see § 222 of this title. 

American Digest System 
Insurance =72.3. 

Encyclopedias 
C .• I.S. Insurance § 115 et seq 

WESTLA W Research . 

Library References 

Insurance cases: 217k[add key number] 

§ 3476. Acquisition of controlling stock 

ca~itats~fe:r~~na~;od~~~~i~os~~:~re the controlling capital stock or guaranty 
the insurer other than throu h Insurer and ~her.eby to change the control of 
for in this ~hapter, shall firstgap~erfoe~hor conso.lIdatIOn or. affil!a.tion as provided 
of such proposed change of contr~1 e supe:lnt~ndent In WrIting for approval 
addresses of the d . The applIcatIOn shall state the names and 

propose new owners of the cont II' t k 
contain such additional information th . ro Ing s oc or shares and 
quire. as e superintendent may reasonably re-

fin
2
cis: The superintendent shall not approve the proposed change of control if he 

A. That the proposed new owne~s are t IT d 
ence. and financial responsibility to contr07~nd~~~:=te ~h c~aracter, experi­
the Insurer to be operated in a lawful d e Insurer, or cause , an proper manner- or 
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B. That as a result of the proposed change of control the insurer may r:ot 
be qualified for a certificate of authority under section 407 (ownershIp, 
management); or 
C. That the interests of the insurer or other stockholders of the insurer or 
policyholder would be impaired through the proposed change of control; or 

D. That the proposed change of control would .tend ma~erially to .lesse.n 
competition, or to create any monopoly, in a busmess of msurance III thIS 
State or elsewhere. 

3. If the superintendent does not by affirmative action approve or disa~pr~ve 
the proposed change of control within 30 days after the date such apph~atlOn 
was so filed with the superintendent, the proposed change may be made ~{lthout 
such approval. Except that if the superintendent gives notice to the parties of a 
hearing to be held by the superintendent with respect to the proposed change of 
control and the hearing is held within such 30 days or on a date mutually 
accept~ble to the superintendent and the p~rties,. th~ sup~rintendent shall have 
30 days after the conclusion of the hearmg WIthm whIch to so approve or 
disapprove the proposed change; and if not so approved or disapproved, the 
change may thereafter be made without the superintendent's approval. 

4. If the superintendent disapproves t.he proposed change he shall give 
written notice thereof to the parties, setting forth in detail the reasons for 
disapproval. 

5. The superintendent shall file a complaint with the Administr~tive Court 
seeking to suspend or revoke the certificate of authority held by any msurer, the 
control of which has been changed in violation of this section. 
1969, c. 132, § I, eff. Jan. I, 1970; 1973, c. 585, § 12; 1977, c. 694, § 428, eff. July 1,1978; 
1989, c. 269, § 15. 

Historical and Statutory Notes 

Codification 
Throughout this title, "commissioner" has 

been changed to "superintendent" and "depart· 
ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Amendments 
1977 Amendment. Laws 1977, c. 694, § 428, 

repealed and replaced subsec. 5, which formerly 
read: 

"5. The superintendent shall suspend or reo 
voke the certificate of authority of any insurer 
the control of which has been changed in viola· 
tion of this section." 

1989 Amendment. Laws 1989, c. 269, § 15, in 
subgec. 3, made provisions ·gender neutral and 
increased from 10 to 30 days the period in which 
the superintendent may approve or disapprove a 
proposed change. 

Cross References 
Holding company systems, supplementation of this section, see § 222 of this title. 

American Digest System 
Insurance <??72.3. 

Encyclopedias 
C.J.S. Insurance § 115 et seq. 

WESTLA W Research 

Library References 

Insurance cases: 217k[add key number] 
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§ 3477. Conversion of mutual to stock insurer 

24-A § 3477 

1. A mutual insurer may amend its charter pursuant to this section to 
become a stock insurer, or a combination stock and mutual insurer, under such 
reasonable plan and procedure as may be approved by the superintendent after a 
hearing thereon of which notice was given to the insurer, its directors or 
trustees, its officers, employees and its policyholders, all of whom shall have the 
right to appear and be heard at the hearing. 

2. The superintendent shalI not approve any such plan or procedure unless: 

A. Its terms and conditions are fair and equitable; 

B. It is subject to approval by vote of not less than 213 of the insurer's 
policyholders voting thereon in person, by proxy, or by mail at a meeting of 
policyholders called for the purpose pursuant to such reasonable notice and 
procedure as may be approved by the superintendent and each such policy­
holder shall be entitled to one vote, provided that only persons who were 
policyholders both at least one year prior to the submission of the insurer's 
plan to the superintendent and on a subsequent date, found reasonable by 
the superintendent, prior to the vote shall be entitled to vote; provided that 
as to life insurers chartered by special Act prior to January 1, 1970, the 
persons entitled to vote shall be further limited to owners of life insurance 
policies and contracts, and those persons shall be entitled to one vote and to 
an additional vote for each $1,000 of insurance above 1,000, except that in 
the case of any policy or contract of group life insurance or any group 
annuity contract providing life insurance, the employer or other person, 
firm, corporation or association, to whom or in whose name the master 
policy or contract shall have been issued or held, shalI be deemed to be the 
owner within the meaning of this paragraph and shall be entitled to one vote 
for each such policy or contract of group life insurance or each such group 
annuity contract irrespective of the. number of lives insured under that 
policy or contract; 

C. The equity of each member in the insurer is determinable under a fair 
and reasonable formula approved by the superintendent, which such equity 
shall be based upon the insurer's entire surplus as shown by the insurer's 
financial statement filed with the superintendent, including all voluntary 
reserves but excluding contingently repayable funds and outstanding guar­
anty capital shares at the redemption value thereof, and without taking into 
account the value of nonadmitted assets or of insurance business in force; 

D. The plan gives to each member of the insurer as specified in paragraph 
E, a preemptive right to acquire his proportionate part of all of the proposed 
capital stock of the insurer, or all of the stock of a proposed parent 
corporation of the insurer, within a designated reasonable period, as such 
part is determinable under the plan of conversion, and to apply upon the 
purchase thereof the amount of his equity in the insurer as determined 
under paragraph C, except that the plan may provide, subject to the 
approval of the superintendent, that such preemptive right will not apply to 
members who reside in jurisdictions in which the issuance of stock is 
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impossible, would involve unreasonable delay or would require the i~surer to 
bear unreasonable costs, provided that any such member shall receIve 100% 
of his equity share in the insurer in the form of a cash payment; 
E. The members entitled to participate in the purchase of stock or distribu­
tion of assets shall include not less than all policyholders of the insurer as of 
the date the plan was submitted to the superintende.nt. and each ex~sting 
person who had been a policyholder of the insurer wlthm 3 years prIor to 
such date; 
F. Shares are to be offered to members at a price not greater than to be 
thereafter offered under the plan to others; 
G. The plan provides for payment to each memb~r of his entire equ!ty 
share in the insurer with that payment to be made m cash or to be applIed 
for or upon the pu~chase of stock to which the member is p~eempti~ely 
entitled, or both, provided that with respect to each member who IS not gI~en 
the option of receiving his entire equity share !n cash, the plan sha~l provl~e 
that that member shall have the option to receIve a reasonable portIOn of hIs 
equity share, as provided in the plan, but not in excess of 50% of his. entire 
equity, in the form of li. cash payment, which pay~ent together WIth the 
amount applied to the purchase of stock shall constItute full payment and 
discharge of the member's equity or property interest i~ th~t mutual 
insurer; provided further that the superintendent may pen~llt an msure~ to 
forego the option of making a cash payment to members I.f he determl~es 
that it would be reasonable not to provide for the cash electIOn, after takmg 
into account all the facts and circumstances, including whether there is 
expected to be an active market for the stock to be received in the 
conversion; 
H. The plan, when completed, would provide for the converted insurer 
paid-in capital stock in an amount not le?s than the m.in.i~um paid-~n c~pital 
stock required of a new domestic stock msurer upon InItIal authorIzatIOn ~o 
transact like kinds of insurance, together with expendable surplus funds m 
amount not less than 1/2 of such required capital stock; and 
I. The superintendent finds that the insurer's management has not, 
through reduction in volume of new business written, or cancellation or 
through any other means sought to reduce, limit, or affect the number or 
identity of the insurer's members to be entitled to participate in s~ch plan, 
or to secure for the individuals comprising management any unfaIr advan­
tage through such plan. 

3. Any such combination stock and mutual insurer referred to in subsection.1 
must have and maintain separate paid-in capital stock and basic surplus I.n 
respective amounts as would be required under this. Title of .separat~ domestIc 
stock and mutual insurers transacting the same kmd or kmds of msurance. 

4. Subsection 2 shall not be deemed to prohibit the inclusion in the conversion 
plan of provisions under which the individuals comprising the insurer's mana~e­
ment and employee group shall be entitled to purchase for cash at the same prIce 
as offered to the insurer's members, shares of stock not taken by members on 
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the preemptive offering to members, in accordance with such reasonable classifi­
cation of such individuals as may be included in the plan and approved by the 
superintendent. 

5. No director, officer, agent or employee of the insurer, or any other person, 
shall receive any fee, commission or other valuable consideration whatsoever 
other than their usual regular salaries and compensation, for in any manne; 
aiding, promoting or assisting in such conversion except as set forth in the plan 
approved by the superintendent. This provision shall not be deemed to prohibit 
the payment of reasonable fees and compensation to attorneys at law, account­
ants and actuaries for services performed in the independent practice of their 
professions, even though also directors of the insurer. 

6. Costs. For the purpose of determining whether a conversion plan meets 
the requirements of this section and any other relevant provisions of this Title, 
the superintendent may employ staff personnel and outside consultants. All 
reasonable costs related to the review of a plan of conversion, including those 
costs attributable to the use of staff personnel, shall be borne by the insurer or 
insurers making the filing. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12; 1985, c. 399, §§ 3 to 8, eff. June 21, 
1985. 

Historical and Statutory Notes 

Codification able delay or would require the insurer to bear 
Throughout this title, "commissioner" has unreasonable costs, provided that any such mem-

been changed to "superintendent" and "depart- ber shall receive 100% of his equity share in the 
ment" has been changed to "bureau" pursuant insurer in the form of a cash payment". 
to Laws 1973, c. 585, § 12, set out as a note Laws 1985, c. 399, § 6, in subsec. 2, par. E, 
under § 5 of this title. deleted "current" preceding "policyholders", in-
Amendments serted "as .of the da~e the pla:n was submitted to 

the supenntendent, substituted "such" for 
1985 Amendment. Laws 1985, c. 399, § 3, in "the", and deleted "such plan was submitted to 

subsec. 1, inserted "amend its charter pursuant - the superintendent" at end. 
to this section to" and substituted "policyhold-
ers" for "members". Laws 1985, c. 399,.§ 7, repealed and replaced 

subsec. 2, par. G, whIch formerly read: 
Laws 1985, c. 399, § 4, repealed and replaced 

subsec. 2, par. B, which formerly read: "G. The plan provides for payment to each 
member, not electing to apply his equity in the 

"8. It is subject to approval by vote of not insurer for or upon the purchase price of stock 
less than % of the insurer's current members to which preemptively entitled, of cash in an 
entitled to vote and voting thereon in person, by amount found to be reasonable by the superin­
proxy, or by mail at a meeting of members tendent but not in excess of 50% of the amount 
entitled to vote and called for the purpose pursu- of his equity not so used for the purchase of 
ant to such reasonable notice and procedure as stock, and which cash payment together with 
may be approved by the superintendent; if a life stock so purchased, if any, shall constitute full 
insurer, right to vote shall be limited to members payment and discharge of the member's equity 
who hold policies other than group policies or or property interest in such mutual insurer;" 
term policies for terms of less than 20 years, and 
whose policies have been in force for not less Laws 1985, c. 399, § 8, added subsec. 6. 
than one year;" Transition 

Laws 1985, c. 399, § 5, in subsec. 2, par. D, 
added ", except that the plan may provide, sub- Laws 1985, c. 399, § 9, provided: 
ject to the approval of the superintendent, that "Notwithstanding the terms of the Maine Re-
such preemptive right will not apply to members vised Statutes, Title 1, section 302; Title 24-A, 
who reside in jurisdictions in which the issuance sections 10, 3471 and 3477, as amended by this 
of stock is impossible, would involve unreason- Act, shall apply to any filing by a mutual insurer 
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seeking the approval of the Superintendent of 
Insurance of its plan and procedure of demutual­
ization, including any such filing which has been 

previously filed with and is currently pending 
hearing or decision by the Superintendent of 
Insurance upon the effective date of this Act." 

American Digest System 
Insurance ~53. 

Encyclopedias 
C.J.S. Insurance § 106. 

WESTLA W Research 

Library References 

Insurance cases: 217k[add key number] 

§ 3478. Merger, consolidation of mutual insurers authorized 

1. Anyone or more mutual insurers existing under any of the laws of this 
State, may absorb by merger or consolidation, or be merged into or consolidate 
with, anyone or more domestic or foreign mutual insurers either authorized to 
transact insurance in this State or qualified for such authority. The procedure 
for effectuation of such merger or consolidation shall be as set forth in sections 
3479 to 3482. 

2. Nothing in this section shall authorize the merger or consolidation of a 
mutual insurer with a stock insurer. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

Derivation: 

R.S.1954, c. 60, § 32. 

Historical and Statutory Notes 

Laws 1955, c. 219. 
Laws 1969, c. 132, § II. 
Former § 504 of title 24. 

Cross References 
Holding company systems, merger or consolidation under this sub~hapter, see § 222 of this title. 
Restrictions on mergers of insurance companies, see § 901 of title 13-A. 

American Digest System 
Insurance ~72.3. 

Encyclopedias 
C.J.S. Insurance § 115 et seq. 

WESTLA W Research 

Library References 

Insurance cases: 217k[add key number] 

§ 3479. Same-plan, agreement of merger, consolidation; approval by cor­
porations 

1. The plan and agreement for a merger or consolidation referred to in 
section 3478 shall be in writing signed by the duly authorized officers and uncer 
the corporate seals of the respective insurers; and shall be acknowledged to be 
the act, deed and agreement of the insurer by one of the executing officers of 
the respective insurers before an officer authorized by law to take acknowledg­
ments of deeds. The plan and agreement shall be approved and authorized by 
vote of the majority of the directors of the respective insurers, and approved by 
vote of at least 2/3 of such policyholders of the respective insurers who are 
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entitled to vote and do vote thereon in person or by proxy at a special meeting of 
such members calli for the purpose. 

2. Notice of such special meeting of members shall be given by publishing 
the same once weekly for 3 consecutive weeks in a newspaper circulated in each 
county of this State, the last such publication to be at least 7 days prior to such 
meeting. Notice to its members by a foreign insurer shall be in accordance with 
the laws of its domiciliary jurisdiction. 

3. All of the members of the insurer shall be bound by the vote of policyhold­
ers as above provided for, and shall not have thereafter any right as to dissent or 
appraisal. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 

I So in original. Probably should be "called". 

Derivation: 
Historical and Statutory Notes 

Laws 1955, c. 219. 

R.S.1954, c. 60, § 32. Laws 1969, c. 132, § II. 
Fonner § 504 of title 24. 

Cross References 
Restrictions on mergers of insurance companies, see § 901 of title 13-A. 

American Digest System 
Insurance ~72.3. 

Encyclopedias 
C.J.S. Insurance § 115 et seq. 

WESTLA W Research 

Library References 

Insurance cases: 217k[add key number] 

§ 3480. Same-approval by superintendent 

1. The plan and agreement referred to in section 3479 shall not be effectuat­
ed until filed with and approved by the superintendent in writing. The insurers 
shall furnish the superintendent such additional information in relation to the 
proposed merger or consolidation as the superintendent may reasonably require. 

2. The superintendent shall approve the plan and agreement unless he finds 
that it: 

A. Is contrary to law; or 

B. Is inequitable to the policyholders of any domestic insurer involved; or 

C. Would substantially reduce the security of and service to be rendered to 
policyholders of the domestic insurer; or 

D. Would materially tend to lessen competition in the insurance business in 
this State or elsewhere as to the kinds of insurance involved, or would 
materially tend to create a monopoly as to such business; or 

E. Is subject to other material and reasonable objections. 
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3. If the superintendent does not approve the plan and agreement he shall so 
notify the insurers parties thereto in writing, specifying his reasons therefor. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 

Codification 
Throughout this title, "commissioner" has 

been changed to "superintendent" and "depart­
ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Derivation: 

R.S.1954, c. 60, § 32. 
Laws 1955, c. 219. 
Laws 19G9, c. 132, § 11. 
Former § 504 of title 24. 

Cross References I 

Restrictions on mergers of insurance companies, see § 901 octitle .l.3-A. 
r I , 

American Digest System 
Insurance <s:>4.2, 72.3. 

Encyclopedias 

Library References 

C.J.S. Insurance §§ 57, 115 et seq. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

" 

§ 3481. Same-review by Attorney General: filing with Secretary of State 

1. Upon approval by the superintendent as provided in section 3480, the plan 
and agreement of merger or consolidation shall be submitted to the Attorney 
General and be examined by him. If the Attorney General finds the plan and 
agreement to be properly drawn and signed and otherwise in conformity with the 
Constitution and laws of this State, he shall so certify thereon in writing. 

2. Within 60 days from date of approval by the superintendent, both an 
original and a copy of the plan and agreement showing thereon the certificate of 
the Attorney General, shall be delivered to the office of the Secretary of State. 
The Secretary of State shall file such copy and enter the date of filing on both 
the copy and the original, shall record the copy and return the original to the 
surviving merged or consolidated corporation. 

3. From time of filing the copy of the plan and agreement in the office of the 
Secretary of State, the agreement shall be deemed to be the agreement and act 
of merger or consolidation of the insurers, and the original of such agreement or 
a certified copy thereof shall be evidence of the existence of such merged or 
consolidated corporation and of the performance of all acts and conditions 
necessary for the effectuation of such merger or consolidation. 

4. If a domestic insurer is merged into or consolidated with a foreign insurer, 
the foreign insurer shall not transact insurance in this State until it has p;ocu.red 
a certificate of authority from the superintendent therefor under thIS TItle. 

1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 
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Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart­
ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Derivation: 

R.S.lg54, c. 60, § 32. 
Laws 1955, c. 219. 
Laws 1969, c. 132, § 11. 
Former § 504 of title 24. 

Library References 
American Digest System 

Insurance <s:>72.3. 
Encyclopedias 

C.J.S. Insurance § 115 et seq. 
WESTLA W Research 

Insurance cases: 217k[add key number] 
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§ 3482. Same-effective date of merger, consolidation; effect as to assets, 
liabilities, rights and power 

1. When the plan and agreement for merger or consolidation has been S6 
signed, acknowledged, approved, authorized, certified, filed and recorded as 
provided in sections 3478 to 3481, then the separate existence of all of the 
constituent corporations other than the surviving corporation into which the 
other corporation or corporations parties have merged or consolidated shall 
cease. 

2. The surviving corporation shall be the merged or consolidated corporation 
by the name provided for in the agreement; and shall thereby possess all the 
rights, privileges, powers, franchises and immunities as well of a public as of a 
private nature, and shall thereby be subject to all the liabilities, restrictions and 
duties, of each of the merged or consolidated corporations, and have all and 
singular the rights, privileges, powers, franchises and immunities of each of such 
corporations, together with all property, real, personal and mixed, wheresoever 
located, and all debts due to any of such constituent corporations on whatever 
account; and all other things in action of each of such corporations, are by virtue 
of such merger or consolidation automatically vested in such surviving corpora­
tion. 

3. All such property, rights, privileges, powers, franchises and immunities 
and all and every other such interest shall be thereafter as effectually the 
property of the surviving corporation as they were of the respective constituent 
corporations; and title to any real estate, whether by deed or otherwise, under 
the laws of this State, vested in any of such constituent corporations shall not 
revert or be in any way impaired by reason of such merger or consolidation. ; All 
rights of creditors and all liens upon the property of any of such constitue'lt 
corporations shall be preserved unimpaired, limited to the property affected by 
such liens at the time of the merger or consolidation; and all debts, liabilities and 
duties of the respective constituent corporations shall thenceforth attach to the 
surviving corporation and may be enforced against it to the same extent as if 
such debts, liabilities and duties had been incurred or contracted by it. 
1969, c. 132, § 1, eff. Jan. 1, 1970. 
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R.S.1954, c. 60, § 32. 
Laws 1969, c. 132, § 1l. 
Former § 504 of title 24. 

American Digest System 
Insurance <;;=>72.3. 

American Digest System 
C .. LS. Insurance § 115 et seq. 

WESTLA W Research 

Library References 

Insurance cases: 217k[add key number] 

§ 3483. Bulk reinsurance 

1. A domestic insurer may reinsure, and thereby transfer its direct liability as 
the insurer with respect to, all or substantially all of its business in force, or all 
or substantially all of a major class thereof, with another insurer, stock or 
mutual, by an agreement of bulk reinsurance after compliance with this section. 
No such agreement shall become effective unless filed with the superintendent, 
or if disapproved by him. 

2. The superintendent shall disapprove such agreement within a reasonable 
time after filing if he finds: 

A. That the plan and agreement are unfair and inequitable to any insurer 
or to policyholders involved; or 

B. That the reinsurance, if effectuated, would substantially reduce the 
protection or service to the policyholders of any domestic insurer involved; 
or 
C. That the agreement does not embody adequate provisions by which the 
reinsuring insurer becomes liable to the original insureds for any loss or 
damage occurring under the policies reinsured in accordance with the 
original terms of such policies; or 
D. That the assuming reinsurer is not authorized to transact such insur­
ance in this State, or is not qualified as for such authorization or will not 
appoint the superintendent and his successors as its irrevocable attorney for 
service of process, so long as any policy so reinsured or claim thereunder 
remains in force or outstanding; or 

E. That such reinsurance would materially tend to lessen competition in the 
insurance business in this State or elsewhere as to the kinds of insurance 
involved, or would materially tend to create a monopoly as to such business; 
or 

F. That the proposed bulk reinsurance is not free of other reasonable 
objections. 

3. If the superintendent disapproves the agreement, he shall forthwith notify 
in writing each insurer involved, specifying his reasons therefor. 

4. If for reinsurance of all or substantially all of the business in force of an 
insurer at a time when the insurer's capital, if a stock insurer, or surplus, if a 
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mutual insurer, is not impaired, the plan and agreement of such reinsurance 
must be approved by a vote of not less than 213 of the insurer's outstanding 
stock having voting rights, if a stock insurer, or of members, if a mutual insurer, 
voting thereon, at a meeting of stockholders or members called for the purpose 
pursuant to such reasonable notice and procedure as is provided for in the 
agreement. If a mutual life insurer, right to vote may be limited to members 
otherwise entitled to vote and whose policies are other than term policies for 
terms of less than 20 years, or group policies, and have been in effect for more 
than one year. 

~. No director, officer, agent or employee of any insurer party to such 
reInsurance, or any other person, shall receive any special compensation for 
arranging or with respect to, any such reinsurance except as is set forth in the 
reinsurance agreement filed with the superintendent. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart. 

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Cross References 
Cess~on of bulk reinsurance by domestic insurer subject to this section, see § 731 of this title. 
HoldIng company systems, see § 222 of this title. 

Library References 
American Digest System 

Insurance <;;=>676. 
Encyclopedias 

C.J.S. Insurance §§ 1221, 1222. 
WESTLA W Research 

Insurance cases: 217k[add key number] 

§ 3484. Voluntary dissolution 

1. A. solvent domestic. stock or mut.ual insurer, which then is not the subject 
of a delInquency proceedIng under chapter 57, may voluntarily dissolve under a 
plan therefor in writing authorized by its board of directors, approved or adopted 
by stockholders or members as hereinafter provided, and filed with and approved 
bs: the superintendent. The plan shall provide for the disposition, by bulk 
reInsurance or other lawful procedure, of all insurance in force in the insurer for 
full discharge of all obligations of the insurer, and designate or provide' for 
trustees to conduct and administer the settlement of the insurer's affairs. 

2. The superintendent shall approve the plan unless found by him to he 
unlawful or unfair or inequitable or prejudicial to the interests of any stockhold­
er, policyholder or creditor. 

3. If a mutual insurer, the plan must hav:e been approved by vote of not less 
tha.n 213 of the policyholders voting thereon at a special meeting of such 
pohcyholders called and held for the purpose pursuant to such reasonable notice 
and information as the superintendent may have approved. 
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4. If a stock insurer, the plan must have been adopted by vote of not less 
than 2/3 of all outstanding voting securities of the insurer at a special meeting 
of such security holders called and held for the purpose. 

5. Following approval of the dissolution and plan therefor by members or 
adopted thereof by stockholders as above provided, and approval by the superin· 
tendent, the trustees designated or provided for in the plan shall proceed to 
execute the plan. When all liabilities of the corporation have been discharged or 
otherwise adequately provided for, and all assets of the corporation have been 
liquidated and distributed in accordance with the plan, the trustees shall so 
certify in quadruplicate under oath in writing. The trustees shall deliver the 
original and the 3 copies of such certificate to the superintendent. The superin­
tendent shall make such examination of the affairs of the corporation, and of the 
liquidation and distribution of its assets and discharge of or provision for its 
liabilities as he deems advisable. If upon such examination he finds that the 
facts set forth in the certificate of the trustees are true, he shall inscribe his 
approval on the certificate, file the original thereof so inscribed in the office of 
the Secretary of State, file a copy thereof in the bureau and return the remaining 
2 copies to the trustees. The trustees shall file one of such copies for recording 
in the registry of deeds of the county in this State in which the corporation's 
principal place of business is located, and retain the fourth copy for the 
corporate files. 

6. Upon filing the certificate of the trustees with the Secretary of State as 
provided in subsection 5, the Secretary of State shall issue to the trustees his 
certificate of dissolution, and the corporate existence of the corporation shall 
thereupon forever terminate. The Secretary of State shall charge and collect a 
fee of $25 for the filing of the trustee's certificate, and shall deposit the same 
with the Treasurer of State for credit to the General Fund. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 

Codification 
Throughout this title, "commissioner" has 

been changed to "superintendent" and "depart­
ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Derivation: 
R.S.1954. c. 60, §§ 12-1\, 34. 

Laws 1959, c. 152, § l. 
Laws 1961, c. 317, § 184. 
Laws 1963. c. 414, § 60. 
Laws 1969, c. 132, § II. 
Former § 63, 506 of title 24. 

Library References 

American Digest System 
Insurance ~72.4. 

Encyclopedias 
C.J.S. Insurance § 124 et seq. 

WESTLA W Research 
Insurance cases: 217k[add key number I 
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Notes of Decisions 
1. Disposal of assets 

When a dissolution of a mutual insurance com­
pany has heen decreed by the court, its asseL< 
remaining after paying all liabilities against the 

company vest in the State, as such a corporation 
has no stockholders, and its original corporators 
cannot be regarded as such. Titcomb v. Kenne­
bunk Mut. Fire Ins. Co. (1887) 9 A. 732, 79 Me. 
315. 

§ 3485. Mutual member's share of assets on liquidation 

1. 1.!pon any li~ujd.ation of a domestic mutual insurer, its assets remaining 
after dIscharge of Its Indebtedness, policy obligations, repayment of contributed 
or borrowed surplus, if any, retirement of guaranty fund capital shares and 
payment of expenses .of ~dministration and of the dissolution and liquidation 
procedure, shall be dIstributed to currently existing persons who had been 
T?embe.rs .of the insurer for at least a year and who were its members at any 
time WIthin 36 months next preceding the date such liquidation was authorized or 
ord.ered, or dat: of last t.ermination of the insurer's certificate of authority, 
whIchever date IS the ear her; except, that if the superintendent has reason to 
believe that those in charge of the insurer's management have caused or 
enc~ura~ed the redu.ction ?~ th: numb:r ?f members of the insurer, or changed 
the IdentIt~ thereof, In antiCIpatIOn of hquIdation and for the purpose of reducing 
or con~rolh.ng .the~eby the number or identity of persons who may be entitled to 
sha~e I~ dIstributIOn of the insurer's assets, he may enlarge the qualification 
period In such manner as he deems to be reasonable. 

2. The insurer shall make a reasonable classification of its policies so held by 
such members, and a formula based upon such classification for determination of 
the equitable distributive share of each such member. Such classification and 
formula shall be subject to the approval of the superintendent, who shall approve 
the same except for reasonable cause. 
1969, c. 132, § 1, eff. Jan. 1, 1970; 1973, c. 585, § 12. 

Historical and Statutory Notes 
Codification 

Throughout this title, "commissioner" has 
been changed to "superintendent" and "depart-

ment" has been changed to "bureau" pursuant 
to Laws 1973, c. 585, § 12, set out as a note 
under § 5 of this title. 

Library References 
American Digest System 

Insurance ~72.5. 
Encyclopedias 

C.J.S. Insurance § 133. 
WESTLI\ W Research 

Insurance cases: 217k[add key number] 

§ 3486. Plans for acquisition of minority interests in domestic stock insur­
ance companies and appraisal of stock of dissenting sharehold. 
ers 

1. Any parent corporation directly or indirectly owning at least 95% of the 
aggreg~te issu~d and outstanding shares of all classes of voting stock of a 
domestic stock Insurance company or any such domestic stock insurance compa-
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ny whose voting stock is so owned may, pursuant to .a plan f?~ ac~uisition of 
minority interests in such subsidiary, acquire all of Its remaInIng I~~ued and 
outstanding shares of voting stock, by exchange of stock, other SeCUrIties, cash, 
other consideration or any combination thereof. 

2. The board of directors, trustees or other governing body of the parent 
corporation or the domestic stoc~ insurance .c~mp~ny may adopt a plan for the 
acquisition of minority interests In such subsidiary Insurer. Every plan shall set 

forth: 
A. The name of the company whose shares are to be acquired; 
B. The total number of issued and outstanding shares of each class of 
voting stock of the company, the numb~r o~ its s~ares owned by t?e parent 
corporation and, if either of the foregOIng IS subJect to change prior to the 
effective date of acquisition, the manner in which any change may occur; 
C. The terms and conditions of the plan, including the manner a?~ basis of 
exchanging the shares to be acquired for shares or other sec~.lrlt~es of the 
parent corporation, for cash, other considerati.o~,. or any combInatIOn of the 
foregoing, the proposed effective date of acqUIsItIon and a statem~nt clearly 
describing the rights of dissenting shareholders to demand appraisal; 
D. If the parent corporation has adopted the plan and is neither a domest!c 
corporation nor an authorized insurer, its agreement to be bound. by :-h~s 
section with respect to the plan, its consent to the enforcement agaInst It In 
this State of the rights of shareholders pursuant to the plan, and a 
designation of the superintendent as the agent upon whom pr?cess I?ay be 
served against the parent corporation in the mann~r set forth In sectIon 421 
in any action or proceeding to enforce any such rIghts; and 
E. Such other provisions with respect to the plan as the.board of dir~ctors, 
trustees or other governing body deems necessary or deSirable, or which the 
superintendent may prescribe. 

3. Upon adoption of the plan, it shall be d~IY executed by.the president and 
attested by the secretary, or the executive officers correspon~Ing ther~to, under 
the corporate seal of the parent corporation or the domestIc stock Insur~~ce 
company which has adopted the plan, as the case may be .. Thereupo.n, a certified 
copy of the plan, together with a certificate of its ado~t!On subs:rlbed by such 
officers and affirmed by them as true under the penaltIes of peI")ury and under 
the seal of the parent corporation or the domestic stock insurance company, as 
the case may be, shall be submitted to the superinten~ent f.or .his appr.oval. T.he 
superintendent shall thereupon consider the plan ~nd, If. satJsfle~ that It complIes 
with this section, is fair and equitable and not Inconsistent With. l.aw,. he sha~l 
approve the plan. If the superintendent disapproves th.e pla.n, nO~I~lcatJon ~f hiS 
disapproval, assigning the reasons therefor, shall be given In WrItIng b! him to 
the parent corporation or domestic stock insurance company that submitted the 
plan. No plan shall take effect unless the approval of the superintendent has 

been obtained. 
4. If the superintendent approves the plan, the parent corporation .or the 

domestic stock insurance company which has adopted the plan shall delIver to 
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each person who, as of the date of delivery, is a holder of record of stock to be 
acquired pursuant to the plan, a copy of the plan, or a summary thereof 
ap~roved by the supe~intendent, in person or by depositing the same in the post 
office, postage prepaid, addressed to the stockholder at his address of record. 
On or before the date of acquisition proposed in the plan, the parent corporation 
or the domestic stock insurance company which has adopted the pian shall file 
with the superintendent a certificate, executed by its president and attested by 
its secretary, or the executive officers corresponding thereto, and subscribed by 
such officers and affirmed by them as true under the penalties of perjury, and 
under the seal of the parent corporation or the domestic stock insurance 
company, as the case may be, attesting to compliance with this subsection. 

5. Upon compliance with this section, ownership of the shares to be acquired 
pursuant to the plan shall vest in the parent corporation or the domestic stock 
insurance company which has adopted the plan on the date of acquisition 
proposed in the plan whether or not the certificates for such shares have been 
surrendered for exchange. If the plan was adopted by the parent corporation it 
shall be entitled to have new certificates registered in its name. If the plan was 
adopted by the domestic stock insurance company the shares shall be retired and 
the capital of the domestic company reduced by the par value of the retired 
shares. Shareholders whose shares have been so acquired shall thereafter 
retain only the right either to receive the consideration to be paid in exchange for 
their shares pursuant to the plan or to dissent to the plan and demand appraisal 
and receive payment of the fair value of their shares as hereinafter provided. 
The fair value of shares shall be determined as of the day prior to the date on 
which the plan was adopted, excluding any appreciation or depreciation of shares 
in anticipation of such corporate action. A shareholder may not dissent as to 
less than all of the shares registered in his name. 

6.. A dissenting shareholder shall file, within 20 days after the delivery to him 
of either a copy of the plan or a summary thereof pursuant to subsection 4, a 
written notice of his election to dissent from the plan and a demand for payment 
of the fair value of his shares. Such notice and demand shall be filed with the 
company which adopted the plan by personally delivering it, or by mailing it via 
certified or registered mail, to such company at its registered office within this 
State or to its principal place of business or to the address given to the Secretary 
of State pursuant to Title 13-A, section 906, subsection 4, paragraph B. 

7. At the time of filing his notice and demand for the payment of the fair 
value of his shares, or within 20 days thereafter, a dissenting shareholder shall 
surrender the certificate or certificates representing his shares to the company 
which adopted the plan. 

8. Within 10 days after the expiration of the period provided in subsection 6 
for the shareholder to file his notice and demand, the company which adopted the 
plan shall make a written offer to each dissenting shareholder to pay for such 
shares at a specified price deemed by such company to be the fair value thereof. 
Such offer shall be made at the same price per share to all dissenting sharehold­
ers of the same class. The notice and offer shall be accompanied by a balance 
sheet of the corporation, the shares of which the dissenting shareholder holds, as 
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of the latest available date and not more than 12 months prior to the making of 
such offer and a profit and loss statement of such corporation, for the 12-
months' period ended on the date of such balance sheel 

9. If, within 20 days after the date by which the company is required by the 
terms of subsection 8 to make a written offer to each dissenting shareholder to 
pay for his shares, the fair value of such shares is agreed upon between any 
dissenting shareholder and the company, payment therefor shall be made within 
90 days after the date of delivery of the plan or a summary thereof as provided 
in subsection 4. Upon payment of the agreed value, the dissenting shareholder 
shall cease to have any interest in such shares. 

10. If, within the additional 20-day period prescribed by subsection 9, one or 
more dissenting shareholders and the company have failed to agree as to the fair 
value of the shares, then Title l3-A, section 909, subsections 9, 11, 12 and 13, 
shall be applicable, except that: 

A. The term "the corporation" as used therein shall be deemed to refer to 
. the company which adopted a plan pursuant to subsection 2; 
B. The reference in Title l3-A, section 909, subsection 9, paragraph G to 
the date on which a vote was taken on the proposed corporate action shall be 
deemed to refer to the date on which a plan was adopted pursuant to 
subsection 2; 
C. The references in Title l3-A, section 909, subsection 11 to a sharehold­
er's "objection" and "demand" and the reference in Title l3-A, section 909, 
subsection 13 to a shareholder's "demand for payment" shall be deemed to 
refer to a shareholder's notice and demand filed pursuant to subsection 6; 
D. The references in Title l3-A, section 909, subsection 9 to "the date on 
which such corporate action was effected" shall be deemed to refer to the 
date of delivery of the plan or a summary thereof as provided in subsection 
4; 

E. The reference in Title l3-A, section 909, subsection 9, paragraph A to 
the county in the State where the registered office of the corporation is 
located shall be deemed, where the parent corporation which has adopted the 
plan is neither a domestic corporation nor an authorized insurer, to include 
the county where the registered office of the subsidiary domestic stock 
insurance company whose stock is being acquired is located; 
F. The reference in Title l3-A, section 909, subsection 9, paragraph E to 
"this section" shall be deemed to include this section; and 
G. The references in Title l3-A, section 909, subsection 9 to "subsection 8" 
shall be deemed to refer to subsection 9. 

11. If no action to determine the fair value of the shares of the dissenting 
shareholder is commenced within the time specified in Title l3-A, section 909, 
subsection 9, paragraph C, then the dissenting shareholder shall receive the 
consideration which was specified as payment in exchange for his shares 
pursuant to the plan. Such consideration shall be paid by the company within 60 
days after the time within which an action can be commenced as specified in Title 
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1.3-A, sect~on 90~, subsection 9, paragraph C. Upon payment of such considera­
tIon, the dlssentmg shareholder shall cease to have any interest in such shares. 

12. If the court determines pursuant to Title l3-A section 909 subsection 9 
paragraph. E that a shareholder is not entitled to re~eive paym:nt of th f·' 
value of h~s shares because ?f his .failure to satisfy the requirements of

e Ti~:: 
l3-~, sec~lOn 90~ and of thIS sectIon, then the shareholder shall receive the 
consIderatIOn whIch was specified as payment in exchange for his shares 
purs.~~ndt .to t~e plan. Such .payment shall not include the allowance for interest 
specI Ie m TItle l3-A, sectIOn 909, subsection 9, paragraph G. 

13. Neither ~he right granted by this section nor the exercise thereof by a 
paren.t corp?rahon or domestic stock insurance company shall preclude the 
exerCIse by It of any other rights it may have under this section. 

~4. The ?ro~isi~ns of Title l3-A, section 525, regarding unclaimed dividends 
an . other dIstnbutIons to shareholders shall apply to any unclaimed payment to 
whIch a shareholder may be entitled under this section . 

15. Allla,":s and parts of laws of this State inconsistent with this section are 
superseded WIth respect to matters covered by this section. 
1977, c. 377. 
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3. Notice to insureds. Every policy to which this section applies, either upon policy 
issuance or upon the first renewal after January 1, 1992, must be accompanied or 
supplemented by a notice, in a form prescribed or approved by the superintendent, 
advising the insured of the rental vehicle coverage provided pursuant to this section. 

4. Application. This subchapter applies to all personal automobile policies issued for 
delivery in this State or renewed on or after January 1, 1992. 
1991, c. 335. 

Library References 
Words and Phrases 

Words and Phrases (perm.Ed.) 

CHAPTER 41 

PROPERTY INSURANCE CONTRACTS 

SUBCHAPTER I 

STANDARD FIRE POLICY 

§ 3007. Cancellation and nonrenewal 

[See main volume jor text oj 1 to 7] 
8. This notice does not apply to any insurance policy that has not been previously 

renewed if the policy has been in effect less than 60 days at the time notice of cancellation 
is mailed or otherwise delivered, except as provided in subsection 1, paragraph A and 
subsection 5, paragraphs A and C. This section does not apply to any policy subject to 
the Maine Property Insurance Cancellation Control Act, subchapter V.1 This section does 
not apply to any policy issued pursuant to any assigned risk plan. The superintendent 
may suspend, in whole or in part, the applicability of this section to any insurer if, in the 
superintendent's discretion, its application will endanger the ability of the insurer to fulfill 
its contractual obligation. 

[See main volume jor text oj 9] 
1991, c. 25, § 2. 

1 Section 3048 et seq. of this title. 

Historical and Statutory Notes 
Amendments 

1991 Amendment. Laws 1991, c. 25, § 2, in 
subsec. 8, first sentence, added subsec. 1 excep-

tion, and made a gender-neutral language 
change. 

SUBCHAPTER IV 

GENERAL PROVISIONS 

Section 
3042. Loss information to be supplied. 

§ 3042. Loss information to be supplied 

1. Request for information. Every insurer shall provide loss information concerning 
an insurance policy to its insured within 30 calendar days of the receipt of a written 
request from the insured or an insurance agent or other authorized representative of the 
insured. An insurer may not cancel or refuse to renew an insurance policy for the 
nonpayment of premium during any period within which the insurer fails to provide the 
loss information requested under this section, unless the insured requests that informa­
tion fewer than 45 calendar days prior to the expiration date of the insurance policy. .. " 

INSURANCE CODE 24-A § 3474 

2. Transmittal of request. If an insured requests loss information from an insurance 
agent or an authorized representative of the insured, the representative or agent shall 
transmit the request for loss information to the insurer within 4 working days. 

3. Definitions. As used in this section, unless the context otherwise indicates, the 
following terms have the following meanings. 

A. "Insurance policy" means the insurance policy relating to the loss information 
requested pursuant to this section. 
B. "Loss information" means the following items: the name of the insured, the date 
of the loss, the date the claim was received by the insurer, a description of the loss, 
any amount paid by the insurer on account of the loss, any amount reserved for the 
loss and whether the claim is open or closed. 

1989, c. 696, § 2. 

CHAPTER 47 

ORGANIZATION, CORPORATE POWERS, PROCEDURES OF DOMESTIC 
LEGAL RESERVE STOCK AND MUTUAL INSURERS 

SUBCHAPTER IV 

CONVERSION, AMALGAMATION, DISSOLUTION 

§ 3474. Merger, consolidation of stock insurers 

1. Subject to the provisions of this section, a domestic stock insurer, whether or not 
authorized to transact insurance in this State, may merge or consolidate with one or more 
domestic or foreign stock corporations by complying with the applicable provisions of the 
laws of this State governing the merger or consolidation of stock corporations formed for 
profit. 

A. A corporation merging or consolidating with a domestic stock insurer must bE 
incorporated as an insurer in the manner provided by its state of incorporation, bu1 
the corporation need not be authorized or licensed to transact insurance by any statE 
prior to the merger or consolidation. 
B. A foreign or alien insurer may merge or consolidate pursuant to this section witJ 
a domestic insurer only if, at the time of the merger or consolidation: 

(1) The domestic insurer is authorized to transact insurance in this State; 0 

(2) The foreign or alien insurer meets all requirements applicable to a domesti 
insurer set forth in this Title for initial authorization to transact in this State th 
kinds of insurance, as defined in chapter 9,1 then transacted by that insurer i 
any jurisdiction. 

C. A domestic insurer may not participate in a merger or consolidation that w' 
result in the surviving or new corporation being domiciled in a jurisdiction other th~ 
this State unless the surviving or new insurer in the merger or consolidation obtaiJ 
a Certificate of Authority in the jurisdiction in which it will be domiciled and in th 
State to transact the kinds of insurance for which any participating insurers we 
authorized at the time of the merger or consolidation and agrees to maintain th 
certificate of authority in this State until and unless the superintendent approves 
plan of withdrawal filed pursuant to section 41S-A. 
D. The following provisions apply to the authority of the surviving or new COrpOl 
tion to transact insurance in this State following the merger or consolidati< 

"(1) If the surviving or new corporation is a domestic insurer and no participati 
corporation in the merger or consolidation was authorized or licensed to trans: 

. insurance in this State, the surviving or new domestic insurer shall meet 
applicable requirements of this Title for initial authorization to transact all kil 
of insurance, as defined in chapter 9, formerly transacted by any participat 
insurer or insurers in any jurisdiction. 
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(2) If the surviving or new corporation is a domestic insurer and seeks authority 
to transact kinds of insurance other than those for which the domestic insurer or 
insurers participating in the merger or consolidation were authorized at the time 
of the merger or consolidation, that corporation must meet the requirements set 
forth in this Title for initial authorization to transact those kinds of insurance. 
(3) If the surviving or new corporation is a foreign or alien insurer that seeks to 
transact insurance in this State, that corporation shall meet all applicable 
requirements of this Title for initial authorization to transact all kinds of 
insurance, as defined in chapter 9, formerly transacted by any participating 
insurer or insurers as well as for any additional kinds of insurance for which 
authority is sought. 

2. No such merger or consolidation shall be effectuated unless in advance thereof the 
plan and agreement therefor have been filed with the superintendent and approved in 
writing by the superintendent after a hearing thereon after notice to the stockholders of 
each insurer involved. The superintendent shall give such approval within a reasonable 
time after such filing unless the superintendent finds that the plan or agreement 

I , 

A. Is contrary to law; " 
B. Is unfair or inequitable to the poIicyhO'lders' of any insurer involved; 
C. Would substantially reduce the security of and service to be rendered to 
policyholders of the domestic insurer in this State or elsewhere; 

D. Would materially tend to lessen competition in the insurance business in this 
State or elsewhere as to the kinds of insurance involved, or would materially tend to 
create a monopoly as to such business; or 

E. Is subject to other material and reasonable objections. 
In making any determination required by paragraph C, the superintendent may consider, 
among other factors, whether the surplus of the surviving or new corporation satisfies 
the requirements of section 410. 

[See main volume for text of 3, 4J 
1989, c. 611, §§ 2, 3, eff. Feb . .14, 1990. 

1 Section 701 et seq. of this title. 

Historical and Statutory Notes 
Amendments 

1989 Amendment. Laws 1989, c. 611, § 2, 
among other changes, in subsec. I, opening par., 
deleted provision preventing a domestic stock 
insurer from merging or consolidating with any 
corporation not formed for the purpose of trans­
acting insurance as an insurer; and added sub­
sec. 1, pars. A to D. 

Laws 1989, Co 611, § 3, in subsec. 2, opening 
par., made references to superintendent gender­
neutral; in subsec. 2, par. B, substituted refer­
ence to policyholders for reference to stockhold­
ers; and added closing par. to subsec. 2, which 
allowed the superintendent to consider whether 
the requirements of § 410 of this title have been 

§ 3483. Bulk reinsurance 

satisfied, when making a determination under 
subsec. 2, par. C. 

Application 

1989 Act. Laws 1989, c. 611, § 4, eff. Feb. 14, 
1990, provided: 

"Notwithstanding the terms of the Maine Re­
vised Statutes, Title 1, section 302, this Act shaH 
apply with respect to any filing by a domestic 
stock insurer seeking approval of the Superin­
tendent of Insurance of its plan and agreement 
of merger, including any filing which has been 
previously filed with and which is currently 
pending hearing or decision by the Superintend­
ent of Insurance on the effective date of this 
Act. [Feb. 14, 1990]." 

[See main volume for text of 1 to 5J 

6. The superintendent may adopt rules, subject to Title 5, chapter 375,1 to effectuate 
this section. 

1989, Co 846, § E-3. 

1 Section 8001 et seq. of title 5. 
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Historical and Statutory Notes 
Amendments 

1989 Amendment. Laws 1989, c. 846, § E-3, 
added subsec. 6. 
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CRAPl'ER 52 

MAINE EMPLOYERS' MUTUAL INSURANCE COMPANY 

Section 
3701. Purpose. 
3702. Definitions. 
3703. Creation. 

Historical and Statutory Notes 
Codification 

Laws 1991, c. 615, § D-l, enacted Chapter 52, 
Maine Employers' Mutual Insurance Company. 
Application 

1991 Act. Laws 1991, c. 615, § D-26, provid­
ed: 

§ 3701. Purpose 

Section 
3704. Prerequisites to operations. 
3705. Nonstate agency. 
3706. Reports and information. 

"Except as otherwise provided, this Act ap­
plies only to injuries occurring on or after the 
effective date of this Act." 

The Maine Employers' Mutual Insurance Company may be esta~lished for the p~ose 
of providing workers' compensation insurance to employers of thIS State at the highest 
level of service and savings consistent with applicable actuarial standards and the sound 
financial integrity of the company. 
1991, c. 615, § D-1. 

Historical and Statutory Notes 
Application 

1991 Act. Laws 1991, c. 615, § D-26, provid­
ed: 

§ 3702. Definitions 

"Except as otherwise provided, this Act ap­
plies only to injuries occurring on or after the 
effective date of this Acl" 

As used in this chapter, unless the context otherwise indicates, the following terms 
have the following meanings. 

1. Board. "Board" means the Board of Directors of the Maine Employers' Mutual 
Insurance Company. 

2. Company. "Company" means the Maine Employers' Mutual Insurance Company 
created in section 3703. 
1991, c. 615, § D-1. 

lIistorical and Statutory Notes 
Application 

1991 Act. Laws 1991, c. 615, § D-26, provid­
ed: 

"Except as otherwise provided, this Act ap­
plies only to injuries occurring on or after the 
effective date of this Act." 

§ 3703. Creation 

Library References 

Words and Phra.aes 

Words and Phrases (perm.Ed.) 

The Maine Employers' Mutual Insurance Company may be established as a domestic 
mutual insurance company subject to all the requirements and standards of this Title 
except those from which it is specifically excepted. Notwithstanding any other law to the 
contrary, the company's authority to operate is limited as follows. 
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SUMMARY OF WORl{ SESSION OF JULY 1, 1992 
(Lewis Checklist) 

ISSUE: SECURING THE PAYMENT OF BENEFITS 

Picker: Voluntary market 
Mutual Fund 

?/S 
~~I\ 

If have state competitive fund it must be completely 
separate from the state treasury - the fund should 
not be able to be a drain on the state treasury in 
any way nor should the state be able to borrow or use 
the fund's assets or credit - an impenetrable barrier 
must be set up. 

Hathaway: ME law for self-insureds 
Mutual fund - not run by state 
New ~1exico plan 

Dalbeck: ME law plus competitive mutual fund (self-supporting) 
Greater accountability 
Role of Insurance Dept. same as with other types of insur. 

Levesque: Greater monitoring of system 
ER/EE participation, no one watchdog 

ISSUE: ESTABLISHMENT OF WORl{ERS' COMPENSATION INSURANCE RATES 

Hathaway: MI law 
Competitive market 

Dalbeck: MI law 
Possible ceiling on rates for approx. one year 

Levesque: MI law 
Competitive mar)\.et is key 
Ceiling on rates for 1 to 1 1/2 years 

Picker: MI law? 
Ceiling on rates could be disincentive to get insurance 

companies back in the market; consider file and use for 
those coming into market 

ISSUE: COVERAGE OF EMPLOYERS AND EMPLOYEES 

Dalbeck: ME law 

Levesque: ME law 

Pick e J:-' : ME 1 a w 

1 



One problem - small companies disadvantaged in competing 
with tho:::~e not included in the ::::Yf:tem; S1-1ould extend 
safety to all ER's, not just those in the Bystem 

Hathaway: ME law 
Need more input on MI position that contractors are 

responsible for subs if not providing their own 
i nsurcH1ce 

ISSUE: COVERAGE OF INJURY AND DISEASE 

Levesque: ME 1 clW 

Need to educate medical profession 
Medical profession should be able to be relied upon to 

detennine underlying cause of diseases 

Picker: Need to move workers' compo back to its real purpose 
instead of using it as a substitute for a health care 
system 

Predrnninant cause definition 

Hathaway: ME law - clearer definitions 
Not in favor of predominant cause - will only lead to 

more litigation 

Dalbed::: ME law - better definitions. les:3 confusinST 
Need more input regarding predominant cause 

ISSUE: I NDEJI'IN I TY BENEF ITS 

TOTAL DISABILITY 

Picker: ME or MI law - doesn't matter 

Hathaway: HI law - more realistic 

Dalbeck: Leaning toward MI law 
Likes 80% net 

Levesque: MI law 
80% net should maybe be just a guideline 

PARTIAL DISABILITY 

Hathaway: MI law 
Need more testimony on impainnent basis, but 

against impairment and toward income basis 

Dalbeck: Leaning towards MI law, except for lack of cap 
Keep ME cap of 520 weeks 

2 
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Need more input on impairment basis 

Lev~sque: MI law with some adjustments 

Picker: Wants to hear from Barth before making final decision 

ISSUE: DEATH BENEFITS 

Dalbeck: MI law 

Levesque: MI law 

Picl<.er: Either 

Hathaway: MI law 

ISSUE: MEDICAL BENEFITS 

Levesque: Need to bring costs in line with regular health care 
costs 

Picl(er: Need good administration of medical system. doesn't matter 
so much what the law is 

Need to bring costs in line with regular health care costs 

Hathaway: Likes aspects of ME and MI systems 
No decision right now 

Dalbeck: Leaning toward MI, but likely a mixture of ME and MI 
Likes fee schedule, utilization review. ER involvement in 

selection of doctor, expert IME's 

Levesque: ME and MI both sound fair 
Questions part of MI plan where ER chooses doctor but EE 

can choose own doctor within 10 days - questionable 
t irne frame 

ISSUE: BENEFIT DELIVERY 

Picker: 

Hctthaway: 

Dalbeck: MI law 

Levesque: MI law - simplifies system 



ISSUE: DISPUTE RESOLUTION 

Hathaway: Likes aspects of ME and MI law 
Postpone decision until further discuf.:!sion 

Dalbeck: Leaning towards MI law. but open to improvements in it 
Likes informal stages of MI law. but there's a resource 

problem 

Levesque: MI law - 40-50% of cases could be solved by mediation 

Picker: Favors MI law at this point 

ISSUE: ATTORNEYS' FEES 

Dalbeck: MI law - consistent with what we are trying to accomplish 

Levesque: MI law 

Pic).::er: MI law 

Hathaway: MI law - likes fee schedule and fees out of EE's award 

ISSUE: LUMP SUM SETTLEMENTS /'v-,. -:1-

Levesque: Some reservations as to lwnp sum settlements. but might 
be good in some areas 

Need counseling as to how to use lump Bum award properly 

Picker: MI law 

Hathaway: MI law 
Need to monitor lwnp swns 

Dalbeck: Concerns about lump sums. can't get rid of them completely 
but need to have more guidel ines to make fntre 
appropriate in particular cases 

More resrulatjoll, control 

ISSUE: AD.MINISTRATIVE STRUCTURE 

Picker: Need restructuring, MI good model but needs some changes 
EFUEE committee i~3 desirable, act as Boa:cd of Directo:n3 
Make it a separate agency 
Fund system by contributions from all ER's. separate from 

sta.te funds 
Magistrate-types should be selected by ER/EE panels 

Hathaway: Texas plan - run by 6 member ER/EE board with no public 

4 



menilier to break ties, must come to agreement or 
dead 1 ocJ-:: 

Selection of ER's and EE's - labor groups (AFL-CIO) 
subrni t s 1 a. te to governor, 1 oca 1 chambers shou 1 d :3uhmi t 
slate to governor (unlike in TX where governor alone 
appoints) 

Do not make it part of Department of Labor (unlike MI) 
ER/EE commission should run the show - can set up depts., 

choose an executive director. etc. 
Cornmi ss i oners shou 1 d be part-t ime and cornpensa ted on a 

per chern basis for any lost Wcl~fes whi Ie serving 
Role of Supt. of Insurance should be limited 
Need to study area more 

Dalbeck: Likes separate agency idea, except Dept. of Insurance 
should still play their nonnal role as they do with 
other types of insurance, especially with regard to 
competitive fund 

Should not be part of Dept. of Labor 
LiJ<es idea of ERIEE commission - thinking of 8 members 
Likes part-time, per diem basis idea 
Chair of co~nission should rotate 
Fund the same as now except put it all in separate, not 

general, fund 
Should work with Dept. of Labor on safety programs 

Levesque: }\,grees wi th :3epara te agency and ERIEE cormni t tee havi ng 

Picker: 

complete supervision 
Need one person to answer for entire system 
MI law not ideal way to go 
ERIEE cornmi::::sion should moni tor ::::afety programs of all 

ER's 

Agrees wi th much of what. ha.s been f:a id 
Should also consider that the independent agency be 

involved in the appointment of IME's - ER's and EE's 
should agree on doctors 

Also need to look at residual pool servicing 

ISSUE: COORDINATION OF BENEFITS 

Hathaway: MI law - greater coordination of benefit.s 

Dalbeck: MI law - cannot separate benefits and the coordination 
of benefit:::; 

Levesque: MI law 

Picker: MI law 
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ISSUE: SPECIAL FUNDS 

Dalbeck: Mix of ME ,3.nel MI law 
MI's second injury fund looks good but there's the 

dust disease, 1 ogg i ng a:::~pect. 

Need more elata, especially regarding workplace health 
and :::~a f ety fund 

Levesque: Need to make sure special funds are used for what they 
were intended 

Monitoring 
Need incentives for ER to retrain 

Picker: Maybe should leave special funds up to discretion of 
ERIEE cormnisE:ion - that way they c,:'!.n adjust to changeEi 

Tell commission they have power to create special funds but 
focus should be on getting people reemployed 

Hathaway: Some merit to Picker's suggestion, but should be careful 
about making too broad a delegation - should limit the 
number of funds they can create and create guidelines 
for them 

ISSUE: VOCATIONAL REHABILITATION 

Hathaway: MI law 
Do not make it mandatory, some type of contract basis 

Dalbeck: MI law - more informal approach 
Get people back to work 
Apply voc. rehab. where it will work 

Levesque: MI law 
Do not make it mandatory 
Use of rehab. is good hut must he selective 

Pic1<:er: ~1I 1,3.w - :=::imple, informal 

ISSUE: SA.FETY 

Dalbeck: ME law - way ahead of MI 

Levesque: Reservations about MI law 
Problem with ME law - no safety programs since advent 

of OSHA which can't properly supervise workplace safety 
Dept. of Labor should do its fair share 
Group self-insureds should teach one another safety 

Picker: ME law better - leave it to federal regulation 
MI having its own OSHA is not good 
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Need to enhance safety inspections by the state 
Need to later discuss possibility of putting safety advice 

under Workers' Compo Co~n. hut expecting it to be 
further r"each i ng (app 1 i cab 1 e to all ER' s) -- better thC'm 
putting safety under Dept. of Lahor because ER's and 
EE's both have self-interest in safety 

Hathaway: Have Worl{en:;' Comp. Cornm. responsibl e foY- safety 

7 



AREAS IN WHICH ADDITIONAL INFORl'1ATION IS NEEDED 

~OVERAGE OF EJVIPLOYERS AND a~PLOYEES 
(Hathaway/Levesque) 

Under I'll law - how are subcontractors treated and defined 

COMPENSABILITY - av'{c, \Y~ 1S;;n... 
-")7(Lewis) a 

More info regarding predominant cause definition 

PERMANENT PARTI AL -- 1f,..IwJ- Bv- le.M f 
(Barth) 

Whether impairment approach is 

~EDICAL BENEFITS 
(Picker) 

worth considering 

More general info. including fee schedules 

..j DISPUTE rtESOLUT I ON --- -htf<- up dd"c;< l 'I't'd tiU'Ik~ - gt c:e +v ~~V(A __ I-- ~ f'el/l €--k) 

(Hathaway/Jane Orbeton) 

General info. including small claims area 

JADMINISTRATIVE STRUCTURE 
(Dalbec].::) 

General info and fleshing out 

ISPEC I AL FUND:3 
(Lewis/Levesque/Picker) 

Genercil i nf() 
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OTHER AREAS THAT NEED TO BE STUDIED AND DISCUSSED 

hESIDUAL POOLS 

MONITORING OF THE SYSTEM - L£MS 

HOW TO PHASE IN A NEW SYSTEflVWHAT TO DO ABOUT OLD SYSTEM 

OMBUDSM:AN - GO ~~ ~ do ~v ~f:: (tLVJ 

CONFLICT OF INTEREST LAW 

vtOMPETITIVE fl1UTUAL GGMPJ'rNY FuN D 
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To Bill, Dick, Emilien 

From Harvey 

Suggested Workers' Comp Medical System 

Preface 
The term "commissioner" or "commission" in this 

memo, is not used to denote dispute resolution officers 
as in the current Maine compensation system. Here the 
terms denote the chief policy making body and its 
members. The commission is comprised of an equal 
number of employers and employees, and has no other 
representative on it. The commissioners' duties and 
responsibilities are consistent with the concept we 
outlined in our 7/1/92 meeting. 

I'll be glad to provide more details of the 
following system but rather than do it in this memo let 
me give you this general outline of the mechanism 
recommended. 

Introduction 
As Peter Barth pointed out in his excellent 

presentation, one doesn't normally expect to have to 
employ an attorney to collect social security 
benefits or medical expenses which are covered by an 
insurance policy. By the same token it ought to be 
possible' to operate a worker's compensation system 
which will provide an injured worker good medical care 
with the benefits of case management. 

The major thesis of the following concept is to 
keep the costs of worker's compensation medical care 
comparable to the cost of treating a similar case in 
the regular medical system, and to assure that worker's 
illnesses or injuries are managed so competently, 
objectively and authoritatively that the current level 
of disputes about the medical aspects of cases are 
sharply reduced. 

The Medical Division 
A division of the Worker's Compensation Commission 

is established that has the responsibility and author­
ity to manage the medical aspects of worker's care in a 
manner consistent with the most efficient and effective 
systems currently in use for insured medical care. 
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Medical Advisory Board 
The purpose of the Medical Advisory Board is to 

assist the commissioners by providing advice. All 
professional aspects of the medical division are 
monitored by it. 

It's members are physicians (including a member 
who is a D.O. and a chiropractor). The medical 
advisory board reports to the commissioners on the 
quality of care workers receive, the efficiency with 
which that care is delivered, and the effectiveness of 
the medical division's staff. 

The Medi~al Advisory Board is assisted by advisory 
committees comprised of appropriate health care 
professionals who serve or are knowedgeable in the 
various pertinent aspects of occupational health. 

Quality and cost control 
There are two major mechanisms used to asssure 

high quality health care for the worker and reasonable 
cost of operations for the system. 
1. A case management system is created which the 
medical division uses to assist the injured worker find 
his way through the health care system, and to insure 
that the amount of care is consistent with good medical 
practise. 

Protocols for case management of the more complex 
or expensive types of injury or illness are to be 
developed. These protocols will largely be based on 
the federally issued guidelines promulgated by the 
Agency for "Health Care Policy and Research. They will 
cover not only the care given by physicians but also 
other health related aspects of a worker's treatment 
including care by other health care or occupational 
providers. 

Protocols formulated by advisory panels will in­
sure general agreement as to what constitutes normal 
practise in treating a given type of injury or illness, 
and therefore should largely eliminate one scource of 
friction between employers and employees. The 
protocols provide a standard for the person charged 
with deciding a dispute. 

Utilisation review will be performed by a 
committee appointed that purpose. It will use the 
protocols as a standard, and will, when appropriate, 
recommend changes. The utilization review committee, 
by appropriate sampling techniques, will call to the 
attention of health professionals instances where their 
practise gives indication of possible overutilization. 
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2. Fee schedules for health care providers will be 
published by the Workers Compensation Commission and 
adhered to. These are to be based on the generally 
accepted RBRVS (Resource Based Relative Value System). 
To insure comparability with the norm in health care, 
the conversion factor for the RBRVS should probably be 
the same as it is for Blue Cross/Blue Shield. 

Hospitals and other local area entities are 
encouraged to develop appropriate clinics to provide 
improved service for workers. (Such organizations are 
already available through organizations such as The 
Maine Occupational Health Program in places such as 
Skowhegan, Norway, Augusta Belfast, Lewiston, Belfast, 
Portland, the Penobscot Bay area, etc.) 

A data collection section of the commission is 
charged with collecting the necessary data at the 
appropriate stages of the health care process. Data 
will only be collected if it is necessary for cost 
control or to insure efficient and effective health 
care for the worker. 

Independent Medical Examiners 
The term "independent medical examiner" no longer 

is used in its current confusing sense of either being 
an independent medical authority or a person whose 
selection by an insurance company raises questions of 
objectivity. 

Independent Medical Examiners in the new system 
are completely independent of the factions in disputes. 
They are have been selected by the Compensation Commis­
sion for being especially qualified to evaluate occup­
ational 'type problems. They are not only able to 
assess the degree of injury as a medical diagnostician, 
but are specifically qualified to asses the extent to 
which an injury limits ability to work at specific 
tasks. Their proficiency will be indicated by their 
hav~ng been board certified by organizations such as 
the American College of Occupational Medicine, or by 
some other appropriate selection system. The perception 
of IME's as objective is enhanced by the fact that they 
are paid by the Commission. 

Independent Medical Examiners are not full time 
employees. They are members of a selective panel of no 
more than 25 MDs or DOs to be called upon by the 
mediator or hearing examiner in a dispute. They will 
also be called upon by the commission's medical divi­
sion as experts to render advice in the early stages of 
the care of difficult cases to insure that a.patient's 
treatment is appropriate to both the patient's welfare 
and in its cost. 
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On the IME panel will be representatives from 
various specialties that may be required from time to 
time to evaluate specialised types of disabilities. 

I'm indebted to several health professionals for 
the concepts discussed above. Especial thanks though 
must go to Robert Keller, M.D. who spent hours helping 
to develop several facets of the above. 
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Micheile, 
7!6!~2 

Many thanks for your eummary of the work se$sion. 
It is most helpful. 

During the discussion of a at~te competitive fund, 
I made a comment that I feel strongly enough about to 
ask that it be included: 

If we a~e to have a st.ate oompetltive turld it has 
to be devis~d so that it is impossible for it to become 
a drain on the stats tr~asu~y in any way. It must also 
be impossible for the state to bo~row, hypothecate, or 
in ~ny other way to uaa the competitive fund's a~eets 
or credit. In othGr words, an impenetrable barrier has 
to be created betwoen the atate's funds and taxing 
ability on the one side, and th~ asg~ts, credit, and 
fiscal $OUndne9s of the fund. 

co Dick pahlbeck 
Bill aath~way 
Bmili~n Levesque 

P.E)3 

P.1i32 



To: Bill. Emilion, and Harvey 

From: Dick 

Rei Phone call 7/9/92 from steve Clarken (IP), John Melrose, 
and Roger Maller re some concerns of theirs. 

Concerns expressed were: 

1. Maintaining a cap on permanent partial. They feel this is 
the single most important change in recent years. I 
explained we were looking quite intensively at this, 
including input from M&R. 

2. Changes made recently have reduced costs. They fear MI 
would put many of these back. An example is including 
benefits as part of the wages, especially as applied to 
lower paid workers. I did not comment one way or another. (I 
wonder how many of the low paid workers are covered by 
benefits.) 

This led to a discussion which gave me some added insight 
into the community vs. statewide search for work. This 
mapparently ONLY pertains to workers who are partially 
disabled if they are to get total disability. They can still 
claim partial (e.g. 10% or whatever) . 

3. Liability for subcontractors. steve sent us a letter on 
this. It is a huge issue in the wood products area. I did 
not commit but am very leary about e¥tending coverage at 
this time which will increase cost, which we are trying to 
reduce. 

4. Residual market deficit. They made three points: 
a. The numbers need to be challenged. (The Ins. Bureau 

seems to feel the same.) I've asked M&R to look at the NCCI 
projections. 

b. Make the 1991 law which is basically procedural 
changes (altho statewide search might not be considered all 
that procedural by some) retroactive. 

c. Don't hit the self insured, who are taking care of 
their own responsibilities. 

5. Market collapse. Need a mechanism that will assure a 
market opn Jan. 1st. They are interested in the Kany 
proposal. They like the idea of a system which applies peer 
pressure. They fear one big fund won't provide enough focus 
and could become too bureaucratic. They note the difference 
in size between N.M. (about $65MM) and ME ($250MM). 

6. Compensibility. Don't want MI. Suggest we have made 
progress in ME. Suggest we look at the way Oregon 
proportions rather than using predominant cause. 



7. A few misc. others: 
a. The Loggers Fund simply has other industries 

subsidizing logging. 
b. Don't try to cap competitive rates. That's what 

happened before. 
c. They are leary of a 50-50 lab or management. 
d. Don't let the use of MI law rule out ME's 

occupational disease law. That has verfy much iomproved our 
definitions. 

e. We changed our seasonal worker approach in 1987 to 
one which better reflect earning capacity. MI could change 
it back. 

f. Consider having a brief period during which the 
proposed statute can be commented on. It might eliminate 
some objections/oversights. 



To Bill, Dick, Emilien 

From Harvey 
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Suggested Workers' Comp Medical System 

Preface 
The term "commissioner" or "commission" in this 

memo, is not used to denote dispute resolution officers 
as in the current Maine compensation system. Here the 
terms denote the chief policy making body and its 
members. The commission is comprised of an equal 
number of employers and employees, and has no other 
representative on it. The commissioners' duties and 
responsibilities are consistent with the concept we 
outlined in our 7/1/92 meeting. 

I'll be glad to provide more details of the 
following system but rather than do it in this memo let 
me give you this general outline of the mechanism 
recommended. 

Introduction 
As Peter Barth pointed out in his excellent 

presentation, one doesn't normally expect to have to 
employ an attorney to collect social security 
benefits or medical expenses which are covered by an 
insurance policy. By the same token it ought to be 
possible·to operate a worker's compensation system 
whicL will provide an injured worker good medical care 
with the benefits of case management. 

The major thesis of the following concept is to 
keep the costs of worker's compensation medical care 
comparable to the cost of treating a similar case in 
the regular medical system, and to assure that worker's 
illnesses or injuries are managed so competently, 
objectively and authoritatively that the current level 
of disputes about the medical aspects of cases are 
sharply reduced. 

The Medical Division 
A division of the Worker's Compensation Commission 

is established that has the responsibility and author­
ity to manage the medical aspects of worker's care in a 
manner consistent with the most efficient and effective 
systems currently in use for insured medical care. 
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Medical Advisory Board 
The purpose of the Medical Advisory Board is to 

assist the commissioners by providing advice. All 
professional aspects of the medical division are 
monitored by it. 

It's members are physicians (including a member 
who is a D.O. and a chiropractor). The medical 
advisory board reports to the commissioners on the 
quality of care workers receive, the efficiency with 
which that care is delivered, and the effectiveness of 
the medical division's staff. 

The Medical Advisory Board is assisted by advisory 
committees comprised of appropriate health care 
professionals who serve or are knowedgeable in the 
various pertinent aspects of occupational health. 

Quality and cost control 
There are two major mechanisms used to asssure 

high quality health care for the worker and reasonable 
cost of operations for the system. 
1. A case management system is created which the 
medical division uses to assist the injured worker find 
his way through the health care system, and to insure 
that the amount of care is consistent with good medical 
practise. 

Protocols for case management of the more complex 
or expensive types of injury or illness are to be 
developed. These protocols will largely be based on 
the federally issued guidelines promulgated by the 
Agency for 'Health Care Policy and Research. They will 
cover not only the care given by physicians but also 
other health related aspects of a worker's treatment 
including care by other health care or occupational 
providers. 

Protocols formulated by advisory panels will in­
sure general agreement as to what constitutes normal 
practise in treating a given type of injury or illness, 
and therefore should largely eliminate one scource of 
friGtion between employers and employees. The 
protocols provide a standard for the person charged 
with deciding a dispute. 

Utilisation review will be performed by a 
committee appointed that purpose. It will use the 
protocols as a standard, and will, when appropriate, 
recommend changes. The utilization review committee, 
by appropriate sampling techniques, will call to the 
attention of health professionals instances where their 
practise gives indication of possible overutilization. 
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2. Fee schedules for health care providers will be 
published by the Workers Compensation Commission and 
adhered to. These are to be based on the generally 
accepted RBRVS (Resource Based Relative Value System). 
To insure comparability with the norm in health care, 
the conversion factor for the RBRVS should probably be 
the same as it is for Blue Cross/Blue Shield. 

Selection of physician will be in accordance with 
the current Michigan system. 

Hospitals and other local area entities are 
encouraged to develop appropriate clinics to provide 
improved service for workers. (Such organizations are 
already available through organizations such as The 
Maine Occupational Health Program in places such as 
Skowhegan, Norway, Augusta Belfast, Lewiston, Belfast, 
Portland, the Penobscot Bay area, etc.) 

A data collection section of the commission is 
charged with collecting the necessary data at the 
appropriate stages of the health care process. Data 
will only be collected if it is necessary for cost 
control or to insure efficient and effective health 
care for the worker. 

Independent Medical Examiners 
The term "independent medical examiner" no longer 

is used in its current confusing sense of either being 
an independent medical authority or a person whose 
selection by an insurance company raises questions of 
objectivity. 

Independent Medical Examiners in the new system 
are completely independent of the factions in disputes. 
They are have been selected by the Compensation Commis­
sion for being especially qualified to evaluate occup­
ational type problems. They are not only able to 
assess the degree of injury as a medical diagnostician, 
but are specifically qualified to asses the extent to 
which an injury limits ability to work at specific 
tasks. Their proficiency will be indicated by their 
having been board certified by organizations such as 
the American College of ·Occupational Medicine, or by 
some other appropriate selection system. The perception 
of IME's as objective is enhanced by the fact that they 
are paid by the Commission. 
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Independent Medical Examiners are not full time 
employees. They are members of a selective panel of no 
more than 25 MDs or DOs to be called upon by the 
mediator or hearing examiner in a dispute. They will 
also be called upon by the commission's medical divi­
sion as experts to render advice in the early stages of 
the care of difficult cases to insure that a patient's 
treatment is appropriate to both the patient's welfare 
and in its cost. 

On the IME panel will be representatives from 
various specialties that may be required from time to 
time to evaluate specialised types of disabilities. 

I'm indebted to several health professionals for 
the concepts discussed above. Especial thanks though 
must go to Robert Keller, M.D. who spent hours helping 
to develop several facets of the above. 



ISSUE: 

SUMMARY OF WORK SESSION OF JULY 10. 1992 
(Further discussion of Lewis checklist) 

COVERAGE OF EMPLOYERS AND EMPLOYEES 

(Subcontractor problem) 

Levesque: MI law would help subs to alleviate some of liability 
Contractor must assume part of responsibility especially 

in hazardous industry 
MI law would perhaps create more comfortable culture 

hetween contractor, subs and ee's 
Correspondence has indicated that the industry couldn't 

absorb this. but other states have been able to do so 
Limit this to logging area and keep present exemptions 

under ME law 

Dalbeck: Wants more insight regarding rates - why are MI's rates 
higher in logging despite having a logging fund? 

Additional liability on paper companies will only drive 
rates higher 

Limit to logging area and keep present exemptions under 
f..m 1 m'l 

Picker: If subs entirely responsible for Worl<ers' Comp., there is 
an unfair advantage when competing for jobs to those 
who do not carry it 

Compromise - at time sub is hired, hiring co. should have 
to require proof that sub has Workers' Compo and should 
do an annual review to make sure they continue to have 
it - this would exempt hiring co. from any liability; 
if hiring co. fails to do this, it would be at risk 

Such a compromise spreads costs and responsibility for 
safety. 

If sub cannot afford workers' compo then shouldn't be in 
business - just like if can't pay taxes or its ee's 

Keep present ME exemptions 

Keep present ME exemptions 

ISSUE: I NDE1\l[N I TY BENEF I TS 

(Permanent Partial - Barth memo) 

Hathaway; Against impairment approach - only benefit is to give 
payor idea of costs from the outset, avoids paying 

1 



appropriate money to ee 

Picker: Against impainnent approach 

Dalbeck: Leaning away from impairment approach. but wants more 
info from Lewis 

Levesque: Wants more info from Lewis 

ISSUE: MEDICAL BENEFITS 

Picker: See Picker's typed outline 
Highlights of outline: 

Creation of med. division in Workers' Compo system 
Med. advisory board 
Case management system and development of protocols; 

in response to Dalbeck's concerns - more appropriate 
term may be monitor rather than manage. in protocols 
shou I d determi ne wh i ch cases wi 11 be tracked C).nd whi ch 
will fallout of the system - no desire to see costly 
bUl'eaUcracy 

Utilization review - make sure no over-utilization 
Fee schedules - published and followed. based on fed. 

gov't. standards - RRRVS system 
Dr. selection at time of injury - MI system 
Require data collection for cost control and efficiency 
Panel of IME's - paid by Cormnission. about 25 IME's. not 

full time ee's. selected on basis of special qualific .. 
medical opinion final. qualified to look at job person 
does and say whether they could con't to do such a job 

IME's chosen by judge in each case 

Hathaway: Likes Picker's plan 

Dalbeck: Likes plan but nervous about case mgt. and degree to which 
state agency involved as a medical case manager-costly­
maybe need to define this area better 

Levesque: Likes Picker's plan overall 
Concerned that there are only 3 medical professionals in 

ME trained in occupational injury 
Contract basis might be the best solution 
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ISSUE: DISPUTE RESOLUTION 

Hathaway: Attitudes need to change. the system itself should not 
lend itself to litigation 

Mandatory mediation - contract out for mediators; 
tight time frame. begin within 7-10 days and finish 
within 30 days; mediation on the premises if possible; 
informal; mediators must submit written report to 
Commission reg-arding outcome of mediation - if no 
settlement. issues can be narrowed for further 
proceed i ng:::: 

If medicd:ion fails to bring i3.bout settlement, Cornmh:';f:ion 
would hear the case - either a specified number of 
COllunissioner:::l would hear' the Cclf:e Ol~ could contract out 
to an arbitrator; record of proceeding should be kept; 
state administrative procedure act will apply to 
hearings. in adchtion to other rules made by Corrun. 

Pre-trial procedures eliminated 
Outcome of proceeding before Commissjon i~3 final -­

appeals limited to claims of constitutional error which 
would include a claim that there are no facts to 
support a decision (due process claim) - there is 
constitutionally no need for an appeal mechanism unless 
there is a claim of constitutional error 

Board could certify questions to the Law Court if they 
would like advice on a given issue 

To avoid any abuse of the Board applying law, there 
should be an Office of General Counsel which can advise 
the Corruni ss i on as to the 1 aw 

IME's medical report is final - this will reduce litigat. 
Review attorneys' fee limitation - might modify MI 

system; discuss this with Lewis 

Picker: Hathaway's outline sounds great 
There might be a lot of cases at first. but hopefully 

the caseload will drop sharply - should give safety 
vcdve to Conunissioners to obtain outside help if 
caseload gets too heavy 

Dalbeck: Outline needs clarification 

Levesque: 

Seems to change the concept of the labor-mgt. board to 
more of a judicial role - very large burden on them. 
might make it a full-time pOf.lition 

Likes Hathaway's outline 

ISSUE: ADMINISTRATIVE STRUCTURE 
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Dalbeck: See Dalbeck's typed outline 

Picker: Outline good overall 
Hesitant about having selection of labor-mgt board in 

sole hands of AFL-CIO and Chanilier - should think 
of some other selection process, perhaps geographic 

Levesque: Good outline 
Lea.ns towards 8 Conm1i 5S i oners beCcluse of the size of 

the state, especially if they do the hearings 

Hathaway: Good outline 
Need to make sure that labor and mgt. reps. are real 

repre;3enta t i ves 

ISSUE: SPECIAL FUNDS 

(Safety as a special fund) 

Levesque: Need special funds to take care of the residual 

Pi cl<:er: 

mar},et 
Needs to be handled outside the political arena 
Set up so that state cannot borrow from it 
Safety should be a special fund 
Need data to go by; the Bureau of Labor Standards has 

no statistics and no money to i.d. safety problems 
Under one of the new rules 1/2 of a 5% surcharge on 

premiwns goes into a safety/training fund, but no set 
policies on how to handle such a fund, no real 
monitoring in plclce - CommiE:sion could set up such a 
fund and monitor it. take this out of Dept. of Labor 
before it goes into effect and put it in the Workers' 
Compo Commission 

Barth w.:lrns against anything looking li}:;e sanction:::: 
in the safety area; education is okay, but 
enforcement runs into OSHA - one possibility is for 
the state to do safety inspections and publish a list 
of those who do not comply, has been effective in other 
states 

Washington state requires joint health and safety 
commi t tees in compctl1 i es wi th over 11 ee' s to 
investigate accidents and evaluate company safety 
programs - good idea 

Maine needs to focus on accident prevention rather than on 
long-term health research (can get this from fed. 
gov't. ) 

Other special funds up to discretion of Commissioners 
Disturbed with dividing safety; put it a.ll in the Worl<:ers' 

Camp. Cornmi f;S i on - labor cll1d mgt. are the peop 1 e most 
concerned about and affected by safety 
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Funds for safety should come out of workers' compo 
a~::::sef~sment. 

Need funding i~nediately to start safety programs 

Dalbeck: Need second injury fund. important to MI approach 
In creating new Crnrunission with new functions (e.g. 

responsibility for safety) wondering if dumping too 
much on 8 COlruni fJS i oners 

Might be premature to preempt. the new safety rules. don't 
know how they'll work yet 

Maybe task force should look at this later 

Hathaway: Safety is the most important issue and needs to be dealt 
with now 

ISSUE: 

Should discuss this with Lewj~s as the Blue Ribbon Comm. 
needs to come to some agreement on this issue 

COMPETITIVE ~/IUTUAL FUND 

Dalbeck: See Dalbeck's typed outline 

Pic)(er: If initial financing from state, want to medee sure state 
cannot default; make organizations jointly responsible 
to pay - look thru corporation to individuals 

Should consider limits on Board members' tenns - don't want 
it to become a fast group 

Concerned that fund would have to accept any ER as 
policyholder - don't want to go back to old problems; 
maybe should accept everyone the first year, but at the 
end of 2 years any company not meeting reasonable 
standards needs to solve its own problems 

Everyorie can stay in the fund if can afford to pay their 
rate; should be no subsidies 

Would almost eliminate high risk pool 
Should cdso consider taking group of compania:::: anel putting 

them in the same pool; get like companies monitoring 
each other (mimic self-insureds); don't have one group 
subsidize another 

Hathaway: Should leave the question of whether a company gets to 
stay in high rif::J( pool to clif';cretion of the CorrUYlisf':ion­
what if company had a ma.jor ctccident with many 
injuries? 

Levesque: Good outline 
Mechanics of pool initially should have Bome leeway -

give at least a second chance before kicking anyone out 
of the system (includes raising rates so high that a 
company cannot afford to pay them) 
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MAINE WORKERS COMPENSATION COMMISSION 

A New Independant Agency 

The Commission 

* Eight (or six?) commissioners 
* Equally divided between : 

-Labor (i.e. no -management wage earners employed by a 
covered company) 
-Management (i.e. owners or management level people 
whose companies are insured or self insured under 
workers comp.) 

*Representation 
-If eight, small (50 or less ees) , medium (51-500) 
and large (500 plus) and one municipal representative. 
-Same breakdown for labor and management. 

* Selection Process , 
-Potential nominees would be submitted to the Governor 
by representative labor or management organizations 
(and, after the initial year, the Workers compensation 
commission itself). The Governor would appoint with 
normal legislative approval. 
-Ability and willingness to collaborate should be a 
major part of the selection criteria. 
-In the initial Commission, at least two of the labor 
and management members should come from the ad hoc 
labor management Workers Comp Group. 

*Terms of Office 
-Four years, if eight. Three if six. 
-Staggered terms. Only one labor and management 
position open each year. Initial appointments should be 
for 4, 3, 2, and 1 year terms. 
-Vacancies due to resignation should be filled only 
for the remainder of the term. 

* Chair 
-Rotate between labor and management every six months. 

Accountability of the Commission 

* Overall management of the Commission with and objective 
of assuring appropriate benefits at a cost which is 
competitive with the average state. 

Responsibilities of the Commission 

* Hires the Director of the Commission who is responsible 
for day-to-day management of the Commission. 
* Approves and monitors the Commission's budget. 
* Establishes policies and approves regulations by which 
the Commission operates. 
* Appoints mediators, magistrates and any appeals board. 
Note that these may be either contract positions on 
commission employees. 



* Approves the appointment of other Commission senior staff. 
* Reviews the performance of magistrates, appelate and 
senior staff. 
*Creates and appoints Advisory Boards (see below) . 
* Communicates to labor and management throughout the state 
a culture which enhances an appropriate and expeditious 
handling of workers compensation claims and a fast return to 
work. 
* Establishes safety programs and promotes a safe work 
environment. 
* Assures that the commission maintains an adequate data 
gathering and analysis activity and monitors the results of 
the Commission's efforts. 
* Makes appropriate recommendations to the governor and 
legislature for changes in the workers compensation 
statutes. 
* Reviews and advises on all W/C legislation proposed by the 
legislature or governor. This review is mandatory before any 
new legislation can be enacted. 
* Initiates new programs which may be necessary to attain 
the Commissions goals. 
* Approves experimental programs for the delivery of workers 
compensation benefits such as the integration of W/C with 
other benefits (e.g. 24 coverage, cafeteria, etc). 

Compensation of the Commission 

* commissioners will be reimbursed for all expenses and for 
any lost wages due to Commission meetings, up to a maximum 
of $100 per day. 

Advisory Boards 

* The commission shall establish a Safety Board to provide 
input on safety matters and help in the promotion of 
workplace safety. 
* The Commission shall establish a Medical Advisory Board to 
provide input on medical matters as well as assistance in 
the employment of expert Independant Medical Examiners. 

Function and Structure of the Commission Staff 

* The Commissioners, working with the Director, are 
responsible for the organization structure. 
* That structure shall include the functions performed by 
the State of Michigan except that they will be combined into 
a single agency. 
* The specific structure can deviate from that of Michigan. 
However, it will include a data gathering function and a 
Safety Bureau at a senior level. 
* Compensation for all positions, including magistrates and 
appelate commissioners will be consistent with the job 
evaluation practices of the State Government in Maine. 



Funding 

* The commission's operations shall be funded by an 
assessment on insurers and self insured employers as 
currently practiced in Maine. 
* The assessed money shall be placed in a special fund under 
the management of the Commissioners. 
* This Process will not be instituted until after the 
current budget biennium, during which time the Commissioners 
will determine the needs of the Commission and its special 
funds. The eventual assessments will not exceed the current 
assessment rates. 

Role of the Insurance Bureau 

* The Insurence Bureau will exercise for workers comp its 
normal insurence functions consistent with other types of 
insurance coverage. These include: 

-Approval of insurence companies to do business in the 
state and to provide workers compensation insurance. 
-Filing and review of rates. 
-Self insurance approval. 
-Financial audit of companies (including the special 
workers comp state mutual company). 
-Etc. . 



MAINE WORKERS COMPENSATION COMMISSION 

A New Independant Agency 

The Commission 

* Eight (or six?) Commissioners 
* Equally divided between : 

-Labor (i.e. wage earners employed bu a covered 
company) 
-Management (i.e. owners or management level people 
whose companies are insured or self insured under 
workers comp.) 

*Representation 
-If eight, small (50 or less ees) , medium (51-500) 
and large (500 plus) and one municipal representative. 
-Same breakdown for labor and managtement. 

* Selection Process 
-Labor representatives nominated by Maine AFL/CIO and 
any other representative labor group. 
-Three Management representatives nominated by Maine 
Chamber of Commerce and Industry in consultation with 
local and regional chambers. One nominated by the Maine 
Municipal Association. 
-Three names nominated per open position. Names 
submitted to the governor who would appoint with 
legislative approval. 
-Ability and willingness to collaborate should be a 
major part of the selection criteria. 
-In the initial Commission, at least two members of 
both the labor and management members should come from 
the ad hoc labor management Workers Comp Group. 

*Terms of Office 
-Four years, if eight. Three if six. 
-Staggered terms. Only one labor and management 
position open each year. 
-Vacancies due to resignation should be filled only 
for the remainder of the term. 

* Chair 
-Rotate between labor and management every six months. 

Accountability of the Commission 

* Overall management of the Commission with and objective 
of assuring appropriate benefits at a cost which is 
competitive with the average state. 

Responsibilities of the Commission 

* Hires the Director of the Commission who is responsible 
for day-to-day management of the Commission. 
* Approves and monitor the Commission's budget. 
* Establishes policies and approve regulations by which the 
Commission operates. 



* Appoints the members and chairs of the Board of 
Magistrates and Appelate. 
* Approves the appointment of other Commission senior staff. 
* Reviews the performance of magistrates, appelate and 
senior staff. 
*Appoints advisory boards. 
* Communicates to labor and management throughout the state 
a culture which enhances an appropriate and expeditious 
handling of workers compensation claims and a fast return to 
work. 
* Establishes safety programs and promotes a safe work 
environment. 
* Assures that the Commission maintains an adequate data 
gathering and analysis activity and monitors the results of 
the Commission's efforts. 
* Makes appropriate recommendations to the governor and 
legislature for changes in the workers compensation 
statutes. 
* Reviews and advices on all WjC legislation proposed by the 
legislature or governor. This review is mandatory before any 
new legislation can be enacted. 
* Initiates new programs which may be necessary to attain 
the Commissions goals. 
* Approves experimental programs for the delivery of workers 
compensation benefits such as the integration of WjC with 
other benefits (e.g. 24 coverage, cafeteria, etc). 

Compensation of the Commission 

* commissioners will be reimbursedfor all expenses and for 
any lost wages due to Commission meetings, up to a maximum 
of $100 per day. 

Advisory Boards 

* The commission shall establish a Safety Board to provide 
input on safety matters and help in the promotion of 
workplace safety. 
* The Commission shall establish a Medical Advisory Board to 
provide input on medical matters as well as assistance in 
the employment of expert Independant Medical Examiners. 

Function and Structure of the Commission Staff 

* The Commissioners, working with the Director, are 
responsible for the organization structure. 
* That strujcture shall include the functions performed by 
the State of Michigan except that they will be combined into 
a single agency. 
* The specific structure can deviate from that of Michigan. 
However, it will include a data gathering function and a 
Safety Bureau at a senior level. 



* Compensation for all positions, including magistrates and 
appelate commissioners will be consistent with the job 
evaluation practices of the state Government in Maine. 

Funding 

* The commission's operations shall be funded by an 
assessment on insurers and self insured employers as 
currently practiced in Maine. 
* The assessed money shall be placed in a special fund under 
the management of the Commissioners. 

Role of the Insurance Bureau 

* The insurence Bureau will exercise its normal insurence 
functions consistent with other types of insurance coverage 
with workers compo These include: 

-Approval of insurence companies to do business in the 
state and to provide workers compensation insurance. 
-Filing and review of rates. 
-Self insurance approval. 
-Financial audit of companies (including the special 
workers comp state mutual company). 
-Etc. 



The Charter 

MAINE MUTUAL WORKERS COMP COMPANY 
(A Proposal) 

* Legislation would create an independant, non-profit 
corporation. It would be responsible for running a special 
competitive workers compensation fund. The charter would 
require it to become a mutual insurance company in the 
future, at such time that it could generate sufficient 
capital for that purpose. While it would establish its own 
sound underwriting practices and related rate structure, its 
priority, by law, is to serve ANY small or medium sized 
employer in the state seeking coverage, except as provided 
below for companies unable to control their risk. 

* The company is NOT an agency of the State of Maine and is 
not to be supported in any way by the State's general fund. 
There are no State guarantees related to the fund or the 
Company's operation. 

* Initial financing???? 

* The company will operate to the benefit of its 
policyholders utilizing the principals of equity normally 
practiced by mutual companies. (i.e. Each class of 
policyholders should be paying its own way.) 

Board of Directors 

* The Board will include twelve persons plus the President, 
who will also be the Chief Executive Officer. 

* The Board will elect as Chairman one of its members other 
than the President. 

* Nine of the twelve members will come from policyholder 
employers. They will be elected at the annual meeting of the 
company by vote of the policyholders (one vote per 
policyholder). They should serve staggered three year terms. 

* The initial nine members will be nominated by a five 
person nominating committee consisting of current residual 
pool chief executive officers. Three of these nominating 
committee members will be selected by the employer 
representatives of the current residual pool, and one each 
by the Maine Chamber and Maine Merchants. These Board 
members will be elected at an organizational meeting of the 
policyholders to be held prior to October 31,1992. 
Nominations can also be made from the floor. This meeting 
will be convened by the Superintendant of Insurance. 



* The other three directors will recognize the public 
interest objective of the company. They will include one 
each selected by the Governor, Senate President and Speaker 
of the House (with mutual approval?). They will have three 
year terms, initially staggered 3, 2, 1 respectively. 

Policyholders 

* Initial policyholders will be ALL companies presently 
participating in the residual pool. 

* The company will be obligated by statute to accept any 
employer as a policyholder. The premium rates of each 
policyholder will reflect its risk and will not consider 
affordability. 

Divisions 

* Policyholders will be divided into appropriate sized 
industry and/or geographic groupings, called Divisions. 
Boards representing the companies in each Division will be 
appointed by the company Board (see above). They will be 
responsible for advising on rates to assure division 
profitability, advising on claims processing and helping to 
create and assure safety standards and safe and healthy work 
environments. 

* The number and size of divisions will be detemined by the 
Board based on actuarial advice. 

* A seperate division will be created for "high risks", to 
be defined by the Company Board. The Company Board will be 
the board for this division and will have as its objective 
improving practices in these companies so they can be 
returned to their normal division. 

* To facilitate management and accountability of the 
divisions, the Board will establish, through internal 
accounting, operating statements fund balances for each 
division with normal actuarial principals. However, all 
assets of the Company will be comingled for investment 
purposes. 

* If the Board deems a subsidy is necessary for the High 
Risk Division, it will recommend same to the Workers 
compensation commission which will have the final authority 
to decide the amount of subsidy, if any, and the method of 
assessment. Any such assessment will be made against the 
premiums (benefits for self insured) of all employers 
covered by workers compensation. Every effort should be made 
to avoid subsidies. 



Management 

* The Board will appoint the Chief Executive Officer of the 
Company and such other officers as it deems necessary. 

* The Company will employ a Chief Actuary or hire a 
consulting actuary to act as same. If the latter, it will 
not be a firm involved in establishing rates for the 
industry. However, this does not preclude the use of advice 
or data from such a firm. 

* The Company may utilize investment advisors to manage its 
funds, as approved by the Board. 

* Third Party Administrators may be used to administer the 
claims handling functions of either the total Company or of 
divisions. In addition to cost considerations, selection 
should the ability to handle claims in an expeditious manner 
and work closely with claimants, including helping them 
return to work. 

Products 

* The Company would exclusively offer workers compensation 
insurance. 

Duties of the Board 

* Overall responsibility for the Company's operation and 
its financial integrety. 

* Approval of the basic corporate structure. 

* Approval of basic underwriting policies and rate 
structures consistent with the Charter of the Company. 

* Approval of investment policies, the selection of 
investment manager(s) and any specific investments which are 
made outside the parameters it establishes. 

* Appointment of any appropriate Advisory Boards. 

Liabilities/Guarantees 



The Charter 

MAINE MUTUAL WORKERS COMP COMPANY 
(A Proposal) 

* Legislation would create a domestic mutual insurance 
company as a non-profit, independant public corporation. It 
would be charged to operate like any other insurance 
company, subject to the same rules, regulations, taxes and 
assessments. Further, while it would establish its own sound 
underwriting practices and related rate structure, its 
priority is to serve ANY small or medium sized employer in 
the state seeking coverage. 

* The company is NOT an agency of the State of Maine and is 
not to be supported in any way by the State's general fund. 

* Initial financing has not been determined, but may require 
some assistance from the State in the form of loans which 
would be paid back. 

* As a mutual, the company will operate to the benefit of 
its policyholders utilizing the principals of equity 
normally practiced by mutual companies. (i.e. Each class of 
policyholders should be paying their own way.) 

* A model for this approach is the New Mexico Mutual 
Casualty Company, established in 1990 by the New Mexico 
legislature. However, some of these recommendations do 
differ. 

Board of Directors 

* The Board will include twelve persons plus the President, 
who will also be the Chief Executive Officer. 

* The Board will elect as Chairman one of its members other 
than the President. 

* Nine of the twelve members will corne from policyholder 
employers. They will be elected at the annual meeting of the 
company by vote of the policyholders (one vote per 
policyholder). They should serve staggered three year terms. 

* The initial nine members will be nominated by a nominating 
committee consisting of the three employer representatives 
of the current residual pool, and elected at an 
organizational meeting of the policyholders to be held prior 
to October 31,1992. 



* The other three directors will recognize the public 
interest objective of the company. They will include one 
each selected by the Governor, Senate President and Speaker 
of the House (with mutual approval?). They will have three 
year terms, initially staggered 3, 2, 1 respectively. 

Policyholders 

* Initial policyholders will be ALL companies presently 
participating in the residual pool. 

* The company will be obligated by statute to accept any 
employer as a policyholder. 

* Policyholders will be divided into appropriate sized 
industry and/or geographic groupings. Advisory Boards 
representing each group will be formed to both advise on 
rates and help promote safe and healthy work environments. 

* To facilitate management and accountability of the above 
groupings, the Board is free to establish, through internal 
accounting, "funds" for each group consistent with the 
principals of actuarial equity. However, all assets of the 
Company will be comingled for investment purposes. 

* It is recognized that no matter what, a certain small 
percentage will have excessively high rates. These would be 
placed in a seperate High Risk Pool, with a focus to change 
their practices and bring them into one of the regular 
employer groupings. 

* If the Board deems a subsidy is necessary for the High 
Risk Pool, It will recommend same to the Workers 
compensation commission which will have the final authority 
to decide the amount of subsidy and the method of 
assessment. The assessment, if any, will be made against the 
premiums (benefits for self insured) of all employers 
covered by workers compensation. 

Management 

* The Board will appoint the Chief Executive Officer of the 
Company and such other officers as it deems necessary. 

* The Company will employ a Chief Actuary or hire a 
consulting actuary to act as same. If the latter, it will 
not be a firm involved in establishing rates for the 
industry. However, this does not preclude the use of advice 
or data from such a firm. 

* The Company may utilize investment advisors to manage its 
funds, as approved by the Board. 



* Third Party Administrators may be used to administer the 
claims handling functions of either the total Company or od 
seperate groups. In addition to cost considerations, 
selection should the ability to handle claims in an 
expeditious manner and work closely with claimants, 
including helping them return to work. 

Products 

* The Company would exclusively offer workers compensation 
insurance. 

Duties of the Board 

* Overall responsibility for the Company's operation and 
its financial integrety. 

* Approval of the basic corporate structure. 

* Approval of basic underwriting policies and rate 
structures consistent with the Charter of the Company. 

* Approval of investment policies, the selectioOn of 
investment manager(s) and any specific investments outside 
the parameters it may establish. 

* Appointment of any appropriate Advisory Boards. 
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h'henever a dif.j'ute arises under th}.s act the moving )Jar-t.y 
sho.ll notify t.he COIT. iss:Lon and the Commission sha.ll contrc::.ct fOith 
"lith for a Ir.eC:.:;.at.or from the state Court Mec:Jiai:ion Scnrice t.o 
atte:cnpt~ to settle the dispnt.e without delay. 'I'he mediat.or shall 
}l:sel. with t.he pc;rties at a place convenient to thell', and s~lall 
proceed t.o gathe.r v:'hat.ever information it deems necE:sSo.ry to 
re.301 ve t.he dispute and shall have compulsory process for the 
purpose of obtaining evidence. The me~iator may resolve any issue 
of fact aga.inst a party y.,rho intentionally refuses to cooperate and 
f:\hcdl so c8r·tify t.e t.he C01f .. i'lission which shall enter such resolve 
as if part of its d8cision ~s in a hearing. 

l'.ssistance to parties in filing required documents and other 
p~ocedures shall be furnished by the Commission. 

'1'11e statements made by the parties during 'ene mediation 
co~fe~~~ce are confi0ential and not admissible before th2 
Commission or any court proceeding. 

At the conclusion of thE; mediation process the nF?Ci.ia.t.or d1211 
f::.lf-'~ a. '>In: i t~~E':n r8pOj:t wi t..h the Con'l~1i8sion which sha.l1 sta.-te UJe 
1.e::Ls 0 C the agreement, .i:f trw diE,p'"i::e is reso] ved (Jr the issues (If 
fc~c'L agL'esd upon if the. mat:t.f::r is not res.ol ved. 

If the matter is not resolved by The(~ation it shall b2 heard 
,vi th·::,ut delay by' one or rr:cre of the Cc·nndE::..:.;ioners 0::'- by u. person or 
p~~rs,:m::::. de.2.ignated by t.lF: Conn:'li'.'e:'].on I which person sl'~:'!ll be a 
pe].son r:.;!xpericnced in 1 a:"')o:- reJ a t»n[~. 

A ;'ecord of such hE~CLrin(J shall be kept~. The COJnmissioJl or its 
d(:,signE' :' shaJ 1 file a c(.lnc:tss vrittE:-n opinion stating its findings 
of fact. conclusionc of J.aH and its order. The order and cpinion 
shall bJ part of the hearing record. 

'p,ppec; 1 '3 frem s'.Jcb orders are li mi tee'. t.O cl ai.Ins of 
constitutional error and ~hall be made wii.hin 30 days of the o~der. 

The hearing tribun.-11 shall cons1J.lt t,he general counsel on 
II,2tters of law. 

Hearings shall be governed by the state APA rules and such 
other rules of proccdul:C riot inconsistent w'it:h the APA ;:-\.s ·the 
Con~ission shall promulgvte. 

No in-::erro.:jative.s I depositions I etc. 



APPROVED CHAPTER 

JUL 3 0 '91 615 

'irf GOVERNOR PUSUC LAW 

STA TE OF ;\lAI~E 

IN THE YEAR OF OUR LORD 
NINETEEN HUNDRED AND NINETY ·ONE 

H.P. 1397 - L.D. 1981 

An Act to Make Changes in the Workers' Compensation System 

Be it enacted by the People of the State of Maine as follows: 

PART A 

Sec. A·1. 20·:\ MRSA §12704, stib·§l, a s enacted by PL 1985, c. 695, 
§11, is amended to read: 

1. Long-term and short-term training. Providing, in close 
cooperation with the private sector, both the long-term education 
and training required for certain vocational and technical 
occupations, including occupational health and safety aspe>;ts of 
those occucc':iQns, and the short-term traininog necessary to meet 
specific private sector and economic development needs; 

Sec. A·2. 24·A MRSA §1853, as amended by PL 1989, c. 168, §§26 
and 27 I is further amended by adding at the end a new paragraph 
to read: 

The superintendent shall adopt rules to establish the 
standards for performance of the duties of the adjuster! In 
addition to the causes provided in section 1539, the 
superintendent may suspend, revoke or refuse a license of an 
a-djuster for failure to perform the duties of the adjuster in 
accordance with the standards. 

Sec. A·3. 24·A MRS A §2362.A is enacted to read: 

§2362-A. Disclosure of premium information 

All policies issued to employers for workers' compensation 
insurance must disclose clearly to the employer as separate 
figures the base rate, the employer's experience modification 
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factor for each year included in the formula pursuant to section 
2364. the medical, indemnity and administrative portions of the 
premium and the portion of the premium attributable to the 
workplace health and safety consultation services. 

\-,1 he:; a pol icy 1 sis sue d toe m p loy e r s for w 0 r k e r s ' 
compensation insurance. it must be accompanied by a statement 
disclosing the percentages of premium expended during the 
previous vear by the insurer for claims paid. loss control and 
other administrative costs, medical provider expenses, insurer 
and employee attorney's fees and private investigation costs. 

Sec. A·4. 24·A MRSA §2362.B is enacted to read: 

§2362-B. Workplace health and safety consultations 

Workplace health and safety consultation services provided 
by workers' compensation insurance carriers to employers with an 
experience ratina factor of one or more are subject to the 
following. 

1 . De fin i t i 0 n s . As use din this section, unless the 
context otherwise indicates. the following terms have the 
following meanings. 

A. "Workplace health and safety consultations" means a 
service provided to an employer to advise and assist the 
employer in the identification, evaluation and control of 
existing and potential accident and occupational health 
problems. 

2. Standards for workplace health and safety 
consultations. The superintendent shall adopt rules establishina 
the standards for approval of workplace health and safety 
conSUltations provided to employers by insurance carriers, 
including prOVISIon of adequate facilities. qualifications of 
persons providing the consultations. specialized techniques and 
professional services to be used and educational services to be 
offered to employers. 

3. Required coverage and premium. All insurance carriers 
writing workers' compensation coverage in this State shall offer 
workplace health and safety consultations to each employer as 
part of the workers' compensation insurance policy. The premium 
for the workplace health and safety consultation must be 
identified as a separate amount that must be paid. 

4. Opt iona 1 purchase from another provider. An employe r 
may elect to purchase workplace health and safety consultation 
services from a provider other than the insurer. Upon submission 
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by the employer of a certificate of completion of workplace 
health and safety consultation services from another. approved 
provider I the insurance carrier must refund to the employer the 
portion of the premium attributable to the workplace health and 
safetv consultation. 

5. Notification to employer; request for consultation 
services. An insurance carrier writing workers' compensation 
insurance coverage shall notify each employer of the type of 
workolace health and safety consultation services available and 
the address or location where these services may be reguested. 
The insurer shall respond within 30 days of receipt of a reauest 
for workplace health and safety consultation services. 

6. Reports to employers, In Bny workplace health and 
safety cpnsultation that includes an on-site visit, the insurer 
shall submit a report to the employer describing the purpose of 
the visit, a summary of the findings of the on-site visit and 
evaluation and the reCOmmendations developed as a result of the 
evaluation. The insurer shall maintain for a period of 3 years a 
r e cor d 0 fall reg u est s for w 0 r kp 1 ace he a 1 t han d sa f e t y 
consultations and a copy of the insurer's report to the employer. 

7. Safe workplace responsibility. Workplace health and 
safety consultations provided by an insurer do not diminish or 
replace an employer's responsibility to provide a safe 
workplace. An insurance carrier or its agents or employees do 
not incur any liability for illness or injuries that result from 
any consultation or reCOmmendation. 

Sec. A-5 .. 24-A MRSA §2363, sub·§§l and 2, as en acted by PL 1987, c. 
559, Pt. A, §4, are amended to read: 

1. Policies. Every insurance company or insurer issuing 
workers' compensation insurance policies covering the payment of 
compensation and benefits provided for in this subchapter 6R6±± 
~ use only policy forms approved pursuant to section 2412. 

2. Determination of rates. Every insurer issuing workers' 
compensation insurance policies . shall file with the 
superintendent its classification of risks, and maximum premium 
rates, which may not take effect unti I the superintendent has 
approved them. The superintendent shall apply the procedures and 
standards of this section in investigating, reviewing and 
determining just and reasonable rates. The superintendent may: 

A. Require the filing of specific rates for workers' 
compensation insurance, including classification of risks, 
experience or any other rating information from insurance 
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eSFflf'aAies carriers authorized to transact insurance in this 
State; 

B. Make or cause to be made investigations as l=ie-€IeeffiS ~ 
superintendent considers necessary to sa~isfy--~~}{­
determine that the rates to be promulgated are just and 
reasonable; and 

C. At any time, after public 
superintendent's approval of a 
filing. 

hearing, withdraw Ris ~ 
previously approved rate 

Sec. A-6. 24-A MRSA §2363, sub-§4, ,A, as repealed and replaced by 
PL 1989, c. 423, §l, is amended to read: 

A. Maine premium, 
Maine premium, loss 
IIll.!..S...t. show: 

loss 
and 

and 
loss 

loss adjustment experience. 
adjustment experience SRa±± 

(1) Data from all esmI?af!.ies carriers writing workers I 

compensation insurance in this State. If a company is 
exc 1 uded f rom the rate leve 1, trend, loss deve lopment, 
expense determination, classification differentials or 
investment income calculations, that company and its 
market share 6Ra±± ~ be identified and an 
explanation provided for its exclusion; 

(2) Premiums calculated at current rate level. 
Whenever on-level factors are used, their derivation 
6Aa±± ~ be shown. The derivation of the percentages 
of total premium written and earned at various rate 
levels 6Ra±± ~ also be shown; 

(3) The amount of premium collected from the expense 
constant. This premium SRa±± ~ be provided in 
dollars and as a percentage of the standard earned 
premium and as a percentage of net earned premium. If 
the percentage of premium collected in this manner is 
expected to change, the extent of the change 6Ra±± ~ 
be estimated and the details of this estimation 
provided; 

(4) The amount of premium collected by the minimum 
premium. This premium sRa±± IIl.U...S.t.be provided in 
dollars and as a percentage of standard earned premium 
and as a percentage of earned premium. If the 
percentage of premium collected in this manner is 
expected to change, the extent of the change dRa±± ~ 
be estimated and the details of this estimation 
provided; 
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(5) Ea rned p remi ums-,­
collected from the 
disease loadings have 
6R6±± ~ be provided; 

which sAa±± m..u..tl include premium 
specific disease loading. If 

been excluded, a justification 

(6) The latest earned premiums and market shares for 
the 10 largest workers' compensation insurers, by 
group, in this state; 

(7) The following information 
deviating from bureau workers' 
each of the last 3 years: 

on ee~~aR~e5 carriers 
compensation rates for 

(a) A list of all deviating ee~~aR~es carriers; 

(b) The total standard premium wri tten at 
deviated rates; 

(c) The percentage of the entire statewide 
standard premium written at deviated rates; 

(d) The total amount of deviations in dollars; 

(e) The average percentage deviation for 
deviating companies; and 

(f) The average percentage deviation for all 
ee~~aR~e5 carriers; 

(8) The following information on ee~~aRY carriers' 
workers' compensation dividend practices for each of 
the last 3 years: 

(a) A list of all ee~paR~e5 carriers issuing 
dividends; 

(b) The total amount of dividends in dollars; 

(c) The average percentage dividend issued by 
ee~paR~es carriers issuing dividends; and 

(d) The average percentage 4ividend issued by all 
ee~paR~es carriers; 

(9) All policy year and accident year incurred loss 
data used in the filing, provided in the aggregate and 
also separated into paid losses, case-incurred and 
i?curred but not reported losses; and 
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(10) The related incurred losses for all incurred loss 
adjustment expense data contained in the filinq; 

Sec. A-7. 24-A MRSA §2363, sub-§4.~, as enacted by PL 1989, c. 
423, §l, is amended to read: 

N. The level of capital and surplus needed. The following 
information relating to the level of capital and surplus 
sRa±± ~ be provided: 

(1) Aggregate premium to surplus ratios and reserve to 
surplus ratios for the latest 5 calendar years for all 
eeffipaR~es carriers writing workers' compensation 
insurance in this state; and 

(2) Estimates of comparable ratios for the years 
during which the rates will be in effect; and 

Sec. A-8. 24-A MRSA §2363, sub-§7,~, as enacted by PL 1987, c. 
559, Pt. A, §4, is amended to read: 

B. In establishing just and reasonable rates, the 
superintendent shall consider: 

(1) ~Re When applicable, the reasonableness of any 
return on capital and surplus allocable to the coverage 
of risks in this State; 

(2) The reasonableness of the amounts of capi ta 1 and 
surplus allocable to the" coverage of risk~ in this 
State; 

(3) The reported investment income earned or realized 
from funds generated from business in this State; 

(4) The reported loss reserves I inc luding the methods 
and the interest rates used in determining the present 
value for reported reserves and the use of those 
reserves in the determination of the proposed rates; 

(5) The reported annual losses and loss adjustment 
expenses; 

(6) 
loss 

The measures 
control, loss 

taken to contain 
adj us tment and 

engineering programs; 

costs, including 
employee safety 

(7) The relationship of the aggregate amount of 
operating expenses reported by all eeffipa.Ri-es carriers 
to the annual operating expenses reported in the filing 
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and the annual insurance expense exhibits filed by each 
eeffi~aRy carrier with the superintendent; 

(8) The impact of operating and management effieeAey 
efficiency of the €8ffit=laR~e5 carriers on expense levels 
and the effect of variations in expense levels on 
rates; and 

(9) Any premium surcharges or credits ordered by the 
superintendent pursuant to section 2367. 

Sec.A-9. 24-AMRSA§2363,sub-§7.A, as enacted by PL 1989, c. 467, 
§2, is amended to read: 

7-A. Fee for servicing residual market. In every rate 
filing in which a rating bureau requests a rate adjustment, the 
superintendent shall take evidence on the issue of whether the 
fee for servicing the residual market is reasonable. Concurrent 
with the decision on the rate adjustment, the superintendent 
shall issue a decision on whether the fee is reasonable, taking 
into account the rate adjustment approved. If the superintendent 
determines that the fee is not reasonable, the superintendent 
shall order an adjustment to the fee, as necessary, to ensure 
~hat the fee is reasonable. The superintendent shall adopt rules 
establishing standards for the performance of adjustment services 
and regulrlng that servlclng fees for individual insurance 
carriers be separately reviewed. 

Sec. A-tO. 24·A MRSA §2364, sub-§4, 1[A, as enacted by PL 1987, c. 
559, Pt. A, §4, is amended to read: 

A. The uniform experience rating plan sfia±± II!YJil. be the 
exclusive means for providing prospective ,premium 
adjustments based upon the past claim experience of an 
individual insured. The experience rating plan must provide 
that the claims experience for the 3 most recent years for 
which data is available be considered on the following basis. 

(1) The claims and exposure for the most recent year 
for which data is available must be given 40% weight. 

(2) The claims and exposure for the 2nd most recent 
year for which data is available must be given 35% 
weight. 

(3) The claims and exposure for the 3 rd most recent 
yea r for which data is available must be given 25% 
weight. 
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If data is available for only 2 years of claims experience, 
the weighting must be 60% for the most recent yea·r and 40% 
for the 2nd most recent year. 

Sec.A-U. 24-Al\lRSA§2365-A is enacted to read: 

§2365-A. Medical expense deductibles 

Each insurer transacting or offering to transact workers' 
compensation insurance in this State shall offer deductibles for 
medical expenses as follows. 

1. Optional deductible of $250. To employers who are not 
experience-rated, insurers shall offer a deductible of $250 per 
occurrence. 

2. Optional deductible of $250 or $500. To employers whose 
premium is between 100% and 500% of the premium gualifying for 
experience rating and to all employers in the logging ang 
lumbering ingustries. including 'employers of grivers, and sawmill 
ingustries, insurers shall offer a geductible of $250 or $500 per 
occurrence. 

3. Mandatory deductible of $500. Except for employers that 
gualify under SUbsections 1 and 2, insurers shall provide a 
deduct ible of $500 per occurrence to employers of more than 10 
employees whose premium is over 500% of the premium qua 1 i fying 
for experience rating. 

Sec. A-12. 24-A MRSA §2366, sub-§l-A is enacted to read: 

I-A. Rules. The supe r i ntendent sha 11 adopt ru les fo r the 
purpose of encouraging workers' compensation insurers to take 
workers' compensation policies out of the residual market by 
establishing credits applicable to any assessments that may be 
ordered under section 2367 or by any other means. The criteria 
for applying credits must include consideration for policies 
taken out of the residual market prior to as well as after the 
effective date of the rules. 

Sec. A-13. 24·A MRSA §2366, sub.§2, fB, as enacted by PL 1987, c. 
559, Pt. A, §4, is amended to read: 

B. An employer is eligible for insurance from the Accident 
Prevention Account if: 

(1) The employer has at least 2 lost-time claims over 
$10,000 and a loss ratio greater than 1.00 over the 
last 3 years for which data is available; and 
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(2) The employer has attempted to obtain insurance in 
the voluntary market and has been refused by at least 2 
insurers wA~eA thQt write that insurance in this 
State. For the purpose of this section, an employer 
5Aa±±-~ ~ considered to have been refused if offered 
insurance only under a retrospective rating plan or 
plans. 

Sec. A·I4. 24·A MRSA §2366, sub.§3, 1f1fA and B, a s enacted by PL 1987, 
c. 559, Pt. A, §4, are amended to read: 

A. The Safety Pool is an insurance plan that provides for 
an alternative source of insurance for employers with good 
safety records ane--4s--4flkeneee -~~-~~~-~~~~--~ 
~~affiewe~k-e~-tRe-ye~~Rea~Y-~Rs~~aRee-ma~kee. 

B. An employer 5Aa±±-~ ~ eligible for the Safety Pool if 
that employer: 

(1) Has had no more than one lost-time claim in the 
last 3 years for which data is available, regardless of 
the resulting loss ratio; 

(2) Has a loss ratio wR~eR that does not exceed 1.0 QI 
has had no more than one lost-time claim over $10, 000 
over the last 3 years for which data is available; or 

(3) Has been in business for less than 3 years, 
provided that the eligibility sRa~±---~~m4~~~€ 
terminates if R~6 the employer's' loss ratio exceeds 1.0 
and the· employer has at least 2 lost-time claims over 
$10,000 each at the end of any year. 

Sec. A·IS. 24·A MRSA §2366, sub·§4, ,A.l is enacted to read: 

A-I! The plan must include a procedure to hand Ie appea 1 s 
filed pursuant to Title 39, section 106. subsection 2. 
paragraph B. 

Sec. A·16. 24·A MRSA §2366, sub.§S,'C is enacted to read: 

C. In a residual market rate proceeding. the superintendent 
may order payment of dividends to insureds in the Safety 
Pool to the extent that the pool's experience supports 
them. The superintendent may adopt rules establishing a 
dividend plan for the Safety Pool to provide an incentive 
for implementation of safety programs by insureds in the 
pool. The superintendent may employ outside consultants to 
assist in the development of these rules. the costs of which 
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must be paid by the Safety Education and Training Fund 
est a b 1 ish e dun d e r Tit 1 e 2 6 « sec t ion 61 tot he e X't en t t hat 
funds are available. 

Sec. A·17. 24·A MRSA §2366, sub·§7·A is enacted to read: 

7-A. Credits for qualifying safety programs. The 
supe r i ntendent sha 11 adopt ru les to est abl i sh di vidend plans and 
premium credits between 5% and 15% of net annual· premiums for 
policyholders that establish or maintain qualifying safety 
programs. The rules must identify the classifications by which 
policyholders are eligible for the credits and establish criteria 
for qualifying safety programs and procedures to be followed by 
servicing carriers in approving and auditing compliance with the 
safety programs. The superintendent may employ outside 
consultants to assist in the development of rules under this 
subsection, the costs of which must be paid by the Safety 
Education and Training Fund established under Title 26, section 
61 to the extent that funds are available. 

Sec. A·I8. 26 MRSA §42.A, sub·§2, 1fE·l, a s enacted by PL 1987, c. 
782, §3, is amended to read: 

E-l. The development and administration 
educate employers and employees 
Wh i s t leb lowe r s ' Protect i on Act, chapter 7, 
aRe 

of programs to 
reg a rdi ng the 
subchapter V-B; 

Sec. A·19. 26 MRSA §42-A, ,sub-§2, ~-2 is enacted to read: 

E-2« The support for the development of long-term 
st r ateg i es to imp rove occupat i ona I hea 1 th and safety 
professional education and resources. The department may 
award contracts to public and private nonprofit 
organizations as seed money to develop programs that will 
serve this purpose and that will develop other funding 
sources in the future; and 

Sec. A-20. 39 MRSA §2, sub-§2, lIG is enacted to read: 

G. "Average weekly wages. earnings or salary" does not 
include fringe benefits. including but not limited to 
employer payments for or contributions ·to a retirement, 
pension, health and welfare, life insurance, training, 
social security or other employee or dependent benefit plan 
for the employee'S or dependent's benefit or any other 
employee's dependent entitlement. 

Sec. A·21. 39 MRSA §5 is enacted to read: 
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§5. Predetermination of independent contractor status 

1. Predetermination permitted. A worker, an employer or a 
workers I compensation insurance carrier, or any together, may 
apply to the Department of Labor for a predetermination of 
whether the status of an individual worker, group of workers or a 
job classification associated with the employer is that of an 
employee or an independent contractor. 

A. The predetermination by the Department of Labor creates 
a rebuttable presumption that the determination is correct 
in any later claim for benefits under this Act. 

B. Nothing in this section requires a worker, an employer 
or a worKers' compensation insurance carrier to request 
predetermination. 

2, Premium adjustment. If it is determined that a 
predetermination does not withstand commission or judicial 
scrutiny when raised in a subsequent workers' compensation claim, 
then, depending on the final outcome of that subsequent 
proceeding, either the workers' compensation insurance carrier 
shall return excess premium collected or the employer Shall remit 
premium subsequently due in order to put the parties in the same 
position as if the final outcome under the contested claim were 
predetermined correctly. 

3. Predetermination submission. A party may submit. on 
forms approved by the Department of Labor. a request for 
predetermination regarding the status of a person or job 
description as an employee or independent contractor. The status 
requested by a party is deemed to have been approved if the 
Department of Labor does not deny or take other appropriate 
action on the submission within 14 days. 

:4 • Hearing. A hea ring, if requested by a pa rty wi thi n 10 
days of the Department of Labor's decision on a petition, must be 
conducted under the Maine Administrative Procedure Act. 

5. Certificate. The Department of Labor shall provide the 
p~titioning party a certified copy of the decision regarding 
predetermination that is to be used as evidence at a later 
hearing on benefits. 

6. Rulemaking. The Commissioner of Labor is authorized to 
adopt reasonable rules pursuant to the Maine Administrative 
Procedure Act to implement the intent of this section, which is 
to afford speedy and equitable predetermination of employee and 
independent contractor status. 
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Sec. A-22. 39 MRSA §21-A, sub-§4 is enacted to read: 

4. Workplace health and safety training programs. The 
followina workplace health and safety plan requirements apply to 
all employers in the State required to secure payment Qf 
compensation in conformity with this Title. 

A. The Commissioner of Labor or the cOmmissioner's designee 
shall adopt rules regarding workplace health and safety 
programs. 

B. The Superintendent of Insurance shall communicate to the 
Department of Labor the names of employers that recei ve in 
any policy year an experience rating of 2 or more. The 
Department of Labor shall notify each employer on that list 
that the employer is required to undertake a workplace 
health and safety program, shall provide a statistical 
evaluation of the employer's workplace health and safety 
experience and shall enclose a set of workplace health and 
safety options, including on-site consyltation, education 
and training activities and technical assistance. 

C. The employer shall sybmit a workplace health and safety 
plan to the Department of Labor for review and comment, 
complete the elements of the plan and notify the Department 
of Labor of its completion. The plan may include attendance 
at a Maine technical college or the Department of Labor 
workplace health and safety training programs. 

D. The Department of Labor shall notify the Superintendent 
of Insurance of any employer that fails to complete the 
workplace health and safety program as required by this 
section and the rules. The superintendent shall assess a 
surcharge of 5% on that employer's workers' compensation 
insurance premium or the imputed premium for self-insurers, 
to be paid to the Treasurer of State who shall credit 1/2 of 
that amount to the Safety Education and Training Fund,· as 
established by Title 26, section 61. and 1/2 to the 
Qccupational Safety Loan Fund. as established by Title 26, 
section 62. 

E, The Commissioner of Labor shall report to the joint 
standing committee of the Legislature having jurisdiction 
over banking and insurance matters and the joint standing 
committee of the Legislature haying jurisdiction over labor 
matters by October 1, 1993 on the rules adopted, performance 
by employers and any surcharges imposed by the 
Superintendent of Insyrance. 
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Sec.A-23. 39MRSA§23,sub-§1-A is enacted to read: 

I-A. Pilot projects. Workers' compensation health benefits 
pilot projects are authorized under the following provisions. 

A. The Superintendent of Insurance shall adopt rules to 
enable employers and employees to enter into agreements to 
provide the employees with workers' compensation medical 
payments benefits through comprehensive health insurance 
that covers workplace injury and illness. The 
superintendent shall review all pilot project proposals and 
may approve a proposal only if it confers medical benefits 
upon injured employees substantially similar to benefits 
available under this Title. The superintendent shall revoke 
approval if the pilot project fails to deliver the intended 
benefits to the injured employees. 

B. The comprehensive health insurance may provide for 
health care by a health maintenance organization or a 
preferred provider organization. The premium must be paid 
entirely by the employer. The program may use deductibles, 
coinsurance and copayment by the employees not to exceed $5 
per visit or $50 maximum per occurrence. 

Co The superintendent shall report annually to the joint 
standing cOIJUDittees of the Legislature having jurisdiction 
over banking and insurance and labor matters by November 1st 
on the status of any pilot projects approved by the 
superintendent. 

D. Unless continued or modified by law, this section is 
repealed on October 31, 1996. 

Sec. A-24. 39 MRSA §23, sub-§2, a s amended by PL 1989, c. 435, §2, 
is further amended to read: 

2. Proof of solvency and financial ability to pay; trust. 
By furnishing satisfactory proof to the Superintendent of 
Insurance of solvency and financial ability to pay the 
compensation and benefits, and deposit cash, satisfactory 
securities' or a surety bond, with the Workers' Compensation 
COIJUDission, in such sum as the superintendent may determine 
pursuant to subsection 6; such bond to run to the Treasurer of 
State and the Treasurer of State's successor in office, and to be 
conditional upon the faithful performance of this Act relating to 
the payment of compensation and benefits to any injured employee. 
In case of r.ash or securities being deposited, the cash or 
securities SRa±± ~ be placed in an account at interest by the 
Treasurer of State, and the accumulation of interest on the cash 
or se.cu r i ties so depos i ted sRa±± Ill.l.l.tl be c redi ted to the account 
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and 6Aa±± may not be paid to the employer to the extent that the 
interest is required to support any present value discounting in' 
the determination of the amount of the deposit. Any security 
deposit 5Aa±± must be held by the Treasurer of State in trust for 
the benefit of the self-insurer 's· employees for the purposes of 
making payments under the Act. 

The superintendent shall prescribe the form of the surety bond 
wR~eR .t..hll may be used to satisfy, in whole, or in part, the 
employer's responsibility under this section to post security. 
The bond sRa±± ~ be continuous, sRa;; be subject to nonrenewal 
only upon not less than 60 days' notice to the superintendent and 
sRa±± cover payment of all present and future liabilities 
incurred under the Act while the bond is in force and cover 
payments wR~eR ~ become due while the bond is in force wR~eR 
~ are attributable to injuries incurred in prior periods and 
wR~eR--a-r-e otherwise unsecured by cash or acceptable securi ties. 
A bond BRa±± ~ be held until all payments secured thereby have 
been made or until it has been replaced by a bond issued by a 
qualified successor surety wR~eR ~ covers all outstanding 
liabilities. Payments under the bond 6Ra±±-~ ~ due within 30 
days a fter not ice has been given to the surety by ~Re-~-{"--<rf­
the commission that the principal has failed to make a payment 
required under the terms of an award, agreement or governing 
law. A surety bond 6Ra±± mAY not be used to fund a trust 
established to satisfy the requirements of this section. 

As an alternative to the method described in the first paragraph 
of this subsection, an eligible employer may establish an 
actuarially fully funded trust, funded at a level sufficient to 
discharge those obligations incurred by the employer pursuant to 
this Act as they become due and payable from time to time, 
provided that the superintendent requires that the value of trust 
assets BRa;; be at least equal to the present value of ultimate 
expected incurred claims and claims settlement costs. The 
present value of ultimate expected incurred claims and claims 
settlement costs for a group self-insurer may not be more than 
the amount actuarially determined considering the value of trust 
assets and excess insurance to satisfy a 90% confidence level. A 
group self-insurer may elect to fund at a higher confidence -level 
through the use of cash, marketable securities, surety bonds or 
excess insurance. If a member of a group self-insurer terminates 
its membership in the group for any reason, then that membet. 
shall fund its proportionate share of the liabilities and 
obligations of the trust to the 95\ confidence level. If for any 
reason the departing member fails to fund its proportionate share 
of the trust's exposure to the 95\ level of confidence. then the 
remaining members of the group shall make such additional 
contribution no later than the anniversary date of the program as 
required to fund the departing member's exposure in accordance 
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with this provision. ±'Ae--t-!'-u-&t Trust assets 6Aa,1,1 lJl1J..S...t consist 
of cash or marketable securities of a type and risk character as 
specified in subsection 7, and SA6,1,1 have a situs in the united 
States. The trustee shall submit a report to the superintendent 
not less frequently than quarterly wAisA .th.at lists the assets 
comprising the corpus of the trust, including a statement of 
their market value and the investment activity during the period 
covered by the report. The trust sAa:l:l mu.s..t be established and 
maintained subject to the condition that trust assets S6RR9E may 
nQt be transferred or revert in any manner to the employer except 
to the extent that the superintendent finds that the value of the 
trust assets exceeds the present value of incurred claims and 
claims settlement costs with an actuarially indicated margin for 
future loss development. In all other respects, the trust 
instrument, including terms for certification, funding, 
designation of trustee and payout sAa:l:l, must be as approved by 
the superintendent; provided, that the value of the trust account 
6A6,1,1 ~ be actuarially calculated at least annually by a 
casualty actuary who is a member of the American Academy of 
Actuaries and adjusted to the required level of funding. For 
purposes of this paragraph, an "eligible employer" is one who is 
found by the superintendent to be capable of paying compensation 
and benefits required by this Act and: 

A. Has positive net earnings; or 

B. Can demonstrate a level of working capital adequate in 
relation to its operating needs. 

Notwithstanding any provision of this section or chapter, any 
bond or security deposit required of a public employer wAisA ~ 
is a self-insurer SA6,1,1 m..a.y not exceed $50,000, provided that 
such public employer has a state-assessed valuation equal to or 
in excess of $300,000,000 and either a bond rating equal to or in 
excess of the 2nd highest standard as set by a national bond 
rating agency or a net worth equal to or in excess of 
$25,000,000. If a county, city or town relies upon a bond 
rating, it shall value or cause to be valued its unpaid workers' 
compensation claims pursuant to sound accepted actuarial 
principles. This value sha:l:l ~ be incorporated in the annual 
audi t of the county, ci ty or town together wi th disclosure of 
funds appropriated to discharge incurred claims expenses. "Public 
employer" includes the state, the University of Maine System, 
counties, cities~nd towns. 

In consideration of a self-insuring entity's application for 
authorization to operate a plan of self-insurance, the 
superintendent may require or permit an applicant to employ valid 
risk transfer by the utilization of primary excess insurance, 
subj ect to the provi s ions of subsection 6. Standa rds respecting 
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the application of primary excess insurance SRa±± ~ be 
contained in a regulation promulgated by the superintendent 
pursuant to the Maine Administrative Procedure Act, Title 5, 
chapter 375. Primary excess insurance 6Ra±± I:D.!J.tl be defined as 
insurance covering workers' compensation exposures in excess of 
risk retained by a self-insurer. 

As a further alternative to the methods described in this 
subsection, . an employer sfia±±--B€ ~ eligible for approved 
self-insurance status pursuant to this Act if the employer 
submits a written guarantee of the obligations incurred pursuant 
to this Act, the guarantee to be issued by a United States or 
Canadian corporation wRieR .that. is a member of an affiliated 
group of which the employer is a member, and which corporation is 
solvent and demonstrates an ability to pay the compensation and 
benefits, and the guarantee is in a form acceptable to the 
superintendent. The guarantor shall provide quarterly financial 
statements, audited annual financial statements and such other 
information as the superintendent may require, and the employer 
shall provide a bond as otherwise required by this Act in an 
amount not less than $1,000,000. Any such guarantor sRa±±--be is 
deemed to have submi tted to the jurisdiction of the Workers' 
Compensation Commission and the courts of this State for purposes 
of enforcing any such guarantee, The guarantor, in all respects, 
sfia±±--ee ~ bound by and subject to the orders, findings, 
decisions or awards rendered against the employer for payment of 
compensation and any penalties or forfeitures provided under this 
Act. The superintendent, following hearing, may revoke the 
self-insured status of the employer if at any time the assets of 
the guarantor become impaired, encumbered or are otherwise found 
to be inadequate to support the guarantee. 

Sec. A·25. 39 MRSA §51.B, sub·§7, as amended by PL 1989, c. 502, 
Pt. D, §22, is further amended to read: 

7. Notice of controversy. If the employer, prior to making 
payments under subsection 3, controverts the claim to 
compensation, the employer shall file with the commission, within 
14 days after an event wfiiefi ~ gives rise to an obligation to 
make payments under subsection 3, a notice of controversy in a 
form prescribed by the commission. If the employer, prior to 
making payments under sUbsection 4, controverts the claim to 
compensation, the employer shall file with the commission, within 
75 or 90 days, as applicable, after an event wfiiefi .tll.a..t. gives 
rise to an obligation to make payments under subsection 4, a 
notice of controversy in a form prescribed by the commission. The 
notice 6fia±± ~ indicate the name of the claimant, name of the 
employer, date of the alleged injury or death and the grounds 
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upon which the claim to compensation is controverted. The 
employer shall promptly furnish the employee with a copy of the 
notice. 

If, at the end of the l4-day period in subsection 3 or the 90-day 
or 75-day periods in sUbsection 4, the employer has not filed the 
notice required by this 'subsection, the employer shall begin 
payments as required under those subsections. In the case of 
compensation for incapacity under sUbsection 3, the employer may 
cease payments or continue payments as provided in sUbsection 8 
and file with the commission a notice of controversy, only as 
provided in this subsection, no later than 44 .6J1 days after an 
event wRieR .t..h..a-t gives rise to an obligation to make payments 
under subsection 3. Failure to file the required notice of 
controversy prior to the expiration of the 44-eay 6Q-day period, 
in the case of compensation under subsection 3, constitutes 
acceptance by the employer of the compensability of the injury or 
death. Failure to file the required notice of controversy does 
not constitute such an acceptance by the employer when it is 
shown that the failure was due to employee fraud or excusable 
neglect by the employer, except when payment has been made and a 
notice of controversy is not filed within 44 ..6...Q. days of that 
payment. Failure to file the required notice of controversy 
prior to the expiration of the 90-day period under subsection 4 
consti tutes acceptance by the employer of the extent of 
impairment claimed. Failure to file the required notice of 
controversy prior to the expiration of the 75-day period under 
subsection 4 for compensation for medical expenses, aids or other 
services pursuant to section 52 consti tutes acceptance by the 
employer of the reasonableness and propriety of the specific 
medical services for which compensation is claimed and requires 
payment for those services, but does not constitute acceptance of 
the compensability of the injury or death. 

If, at the end of the 44-eay 60-day period the employer has not 
filed a notice of controversy, or if, pursuant to a proceeding 
before the commission, the employer is required to make payments, 
the payments may not be decreased or suspended, except as 
provided in section 100. 

Sec. A·26. 39 MRSA §S2·A, sub.§2, as enacted by PL 1981, c. 514, 
§2, is repealed and the following enacted in its place: 

2. Duties Qf bealth care providers. Duties of health care 
providers are as follows. 

A. Within 5 business days from the completion of a medical 
examination or within 5 business days from the date notice 
of injury is given to the employer. whichever is later. the 
employee's health care provider shall forward to the 
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I~ 

employer and the employee a diagnostic medical report, on 
forms prescribed by the Medical Coordinator, for the injury 
for which compensation is being claimed. The report must 
include the employee's work capacity. likely duration of 
incapacity, return to work suitability and treatment 
required. The Medical Coordinator may assess penalties up 
to $500 per violation upon health care providers who fail to 
comply with the 5-day requirement of this SUbsection. 

B. If ongoing medical treatment is being provided, every 30 
days the employee I s health care provider shall forward to 
the emplOyer and the employee a diagnostic medical report on 
forms prescribed by the Medical Coordinator. An employer 
may request. at any time, medical information concerning an 
employee I s condition pertaining to the condition for which 
compensation is sought. The health care provider shall 
respond within 10 business days from receipt of the request. 

C. Any health care provider shall submit to the employer 
and the employee a final report of treatment within 5 
working days of the termination of treatment, except that 
only an initial report must be submitted if the provider 
treated the employee on a single occasion. 

D. In the event that an employee changes physicians or is 
referred to a different health care provider or facility. 
any health care provider or facility having medical records 
regarding the employee. including x rays. shall forward all 
medical records relating to an injury or disease for which 
compensation is claimed to the next physician upon request 
of the employee. When an employee is scheduled to be 
treated by a different physician or in a different facility. 
the employee shall request to have the records transferred. 

E. The reporting requirements of paragraph A do not apply 
to claims for medical benefits only. 

F. The provider may not charge the employer or carrier an· 
amount in excess of the fees prescribed in section 52-B for 
the submission of reports prescribed by this sectien and for 
the submission of any additional records. An insurer or 
self-insurer may withhold payment of fees for the submission 
of reports of treatment required by this section to any 
provider who fails to submit the reports on the torms 
prescribed by the Medical Coordinator and within the time 
limits provided. The insurer or self-insurer is not 
required to ~ile a notice of controversy under these 
circumstances. but must notify the provider that payment is 
being withheld due to the failure to use prescribed forms or 
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to submit the reports in a timely fashion. In the case of 
dispute, any interested party may petition the cornrriission to 
resolve the dispute. 

Sec. A-27. 39 MRSA §52-B, as enacted by PL 1987, c. 559, Pt. B, 
§22, is amended by adding at the end a new paragraph to read: 

In order to qualify for reimbursement for health care 
services provided to employees under this Title, health care 
providers providing individual health care services and courses 
of treatment may not charge more for the services or courses of 
treatment for employees than is charged to private 3rd-party 
payers for similar services or courses of treatment. An employer 
is not responsible for charges that are determined to be 
excessive or treatment determined to be inappropriate by an 
independent medical examiner pursuant to section 92-A. 

Sec. A-28. 39 MRSA §S2·C is enacted to read: 

§S2-C. Restriction on reimbursement for health care providers 

To qualify for reimbursemint for health care services 
provided after October 31, 1995, to employees under this Title, 
health care providers providing individual health care services 
and cour ses of treatment mus t have success fu lly comp leted the 
occupational health training program established in section 83-A. 

Sec. A·29. 39 MRSA §53·C is enacted to read: 

§S3-C. Effect of volunteer service 

An employee may serve in a volunteer capacity, if that 
capacity is consistent with any medical restrictions, for a 
~blic entity or nonprofit organization organized Under the 
provisions of Title 13-8, subsection 405 or the Internal Revenue 
Code, section 50l{C) (3) and the fact of that 'volunteer service 
has no effect on any determination of capacity to work under this 
Title. 

~ Sec. A·30. 39MRSA §57, as amended by PL 1985, c. 372, Pt. A, 
§22, is repealed. 

Sec. A·31. 39 MRSA §57·B, sub·§13, a s enacted by PL 1985 I c. 372 I 

Pt. A, §23 , is amended to read: 

13. Applicability. Reimbursement under this section is 
aVRilable solely with respect to employees who are injured and 
rehabilitated after the effective date of this section. If 
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reimbursement is available from the Employment Rehabilitation 
Fund under this section, reimbursement 6Ra±± may not be' available 
f~effi-€Re-6eeeR8-±R~B~y-FBR8 under section 5+ 57-D. 

Sec. A-32. 39 MRSA §S7-C, sub-§3, as enacted by PL 1985, c. 372, 
Pt. A, §23, is amended to read: 

3. Assessment waived. If, at the end of a calendar 
quarter, the amount of deposit in the Employment Rehabilitation 
Fund, in that portion attributable to this section, is equal to 
or exceeds the amount derived from the last assessment, the 
assessment for that quarter 6Ra±± ~ be waived and not levied 
or imposed. 

A. The Treasurer of state shall notify the State Tax 
Assessor on the day after the end of the calendar quarter, 
if the fund equals or exceeds that amount. 

B. If so notified, the state Tax Assessor shall immediately 
notify each insurer that the assessment is waived for that 
quarter. 

Sec. A-33. 39 MRSA §57-D is enacted to read: 

§57-D. Permanent total incapacity due partly to prior injury 

I. Payment for second injuries. If an employee who has a 
permanent impairment from any cause or origin that is, or is 
likely to be, a hindrance or obstacle to employment sustains a 
personal injury arising out of and in the course of employment 
that, in combination with the earlier preexisting impairment, 
results in total permanent incapacity, the employer or the 
employer's insurance carrier is liable for all compensation 
provided by this section. The employer or insurance carrier must 
be reimbursed from the Employment Rehabilitation Fund for 
compensation payments not attributable to the second injury. 

2. Permanent impairment. As used in this section, 
"permanent impairment" means any permanent physical or mental 
condition, whether congenital or due to injury or disease, of 
such seriousness as to constitute a hindrance or obstacle to 
obtaining employment or to obtaining reemployment if the employee 
should become unemployed. 

3. Employer knowledge. In order to qualify under this 
section for reimbursement from the Employment Rehabilitation 
Fund, the employer must establish that the employer had knowledge 
of the permanent impai rment at the time that the employee was 
hired or at the time the employee was retained in employment 
after the employer acquired that knowledge. 
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4. Jurisdiction. The commission has jurisdiction over all 
claims brought by employers or insurance carriers against the 
Employment Rehabilitation Fund. The Employment Rehabilitation 
Fund may not be bound as to any question of law or fact by reason 
of any award or any adjudication to which it was not a party or 
in relation to which it was not notified, at least 3 weeks prior 
to the award or adjudication, that it might be subject to 
liability for the injury or death. An employer or its insurance 
carrier shall notify the commission of any possible claim ao'ainst 
the Employment Rehahilitation Fund as soon as practicable. but in 
no event later than 3 years after the injury or death. 

5. Legal representation. The Attorney Genera 1 sha 11 
provide legal representation for any claim made under this 
sect ion. The reasonable expenses of prosecution or defense by 
the Attorney General of claims against the Employment 
Rehabilitation Fund, subject to the approval of the Workers' 
Compensation Commission, are payable out of the Employment 
Rehabilitation Fund. The Attorney General may not defend the 

. Employment Rehabilitation Fund against any claim brought by the 
State. The commission is authorized to hire, using funds from 
the Employment Rehabilitation Fund, private counsel to defend any 
claim brought against the Employment Rehabilitation Fund by the 
State. 

6. Contributions to Employment Rehabilitation Fund. Until 
the chair of the commission determines that the Second Injury 
Fund is no longer reguired under section 57-E, in every case of 
the death of any employee when there is no person entitled to 
compensation, the employer shall pay to the Treasurer of State a 
sum egua 1 to 100 times the average weekly wage in the State as 
computeg by the Employment Security COmmission for benefit of the 
Second Injury Fung. 

7. Transitional eligibility. Employers and insurance 
carriers that were eligible for or were receiving reimbursement 
under the Secong Injury Fund are eligible for reimbursement unger 
this section. 

8. Applicability. This section does not apply to cases in 
which reimbursement is available from the Employment 
Rehabilitation Fund under section 57-B. 

Sec. A-34. 39 MRSA §57·E is enacted to read: 

§S7-E. Contribution from employers; transfer from Second InjUIY 
Elm.d 
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After the chair determines that the Second Injury Fund is no 
longer required under this section, in every case of the'death of 
an employee when there is no person entitled to compensation, the 
employer shall pay to the Treasurer of State a sum equal to 100 
times the average weekly wage in the State as computed by the 
Employment Security Commission for benefit of the Employment 
Rehabilitation Fund. 

When the chair of the commission determines that the Second 
Injury Fund established pursuant to former section 57 is no 
longer requi red for payments to employers or 'insurance carrier~, 
the chair shall direct that the Treasurer of State transfer the 
balance in the account to the Employment Rehabilitation Fund and 
the Treasurer of State shall deposit the balance to the 
Employment Rehabilitation Fund. 

Sec. A-35. 39 MRSA §65, 2nd 1[, as repea led and rep 1 aced by PL 
1965, c. 408, §8, is amended to read: 

The commission or any commissioner may at any time after the 
injury appoint a competent and impartial physician or surgeon to 
act as medical examiner, the reasonable fees of whom 6R8±±-Be are 
fixed by the commission. Upon order of the corrunission or any 
commissioner, the fee for the examination mU:;jt be paid by the 
employer. Such medical examiner, after being furnished with such 
information in regard to the matter as may be deemed essential 
for the purpose, shall thereupon and as often as the commission 
or the said commissioner may direct, examine such injured 
employee in order to determine the nature, extent and probable 
duration of the injury, or the percentage of permanent 
impairment. He The medical examiner shall file in the office of 
the commission a report of every such examination, and a copy 
thereof 6R8±± ~ be sent to each of the interested parties, who 
upon request therefor 6R8±* IIlJ.lll be gi ven the opportuni ty at a 
hearing, before decree is rendered, to question said impartial 
examiner as to any matter included in such report. 

Sec.A-36. 39MRSA§65,4th" as repealed and replaced by PL 1965, 
c. 408, §8, is amended to read: 

If any employee refuses or neglects to submit A~ffiee*i to any 
reasonable examination provided for in this Act, or in any way 
obstructs any such examination, or if Ae the employee declines a 
service wR~eR ~ the employer is required to provide under this 
Act, then, upon the fi 1 ing of a peti tion ei-i;~4e or of a not ice 
of automatic discontinuance by the employer aRel--htHH~-eeiere 
~Re-€effiffi4££4efl pursuant to section 100, such employee's rights to 
compensation 6R8±±--be- .aLe forfeited during the period of said 
infractions if the commission finds that there is adequate cause 
to do so. 
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Sec.A-37. 39MRSA§66-A,sub-§3, as amended by PL 1989, c. 388, is 
further amended to read: 

3. Time period; discrimination prohibited. The employer's 
~obligation to reinstate the employee continues until one year, or 
~ .3. years if the employer has over ~§Q 2...Q..Q employees, after the 
em~~9yee-~~£-~~-~-s~a~e-ef-~~~~~~-~~~~~~-iA 
t:Ae-~~--o-f--~fre-€efi'lffi4.££4efl date of the in; ury. An emp loyer 
who reinstates an employee under this section may not 
subsequently discriminate against that employee in any employment 
decision, including decisions related to tenure, promotion, 
transfer or reemployment following a layoff, because of the 
employee's assertion of a claim or right under this Act. Nothing 
in this sUbsection may be construed to limit any protection 
offered to an employee by section 111. 

Sec. A-38. 39 MRSA §66-A, sub·§4, a s enacted by PL 1987, c. 559, 
Pt. B, §35, is repealed. 

Sec. A-39. 39 MRSA §66-B is enacted to read: 

§66-B. Light-duty work pools 

Employers may form light-duty work pools for the purpose of 
encouraging the return to work of injured employees, 

Sec. A·40. 39 MRSA §72, a s amended by PL 1981, c. 291, § 1, is 
further amended to read: 

§72. Interest on awards 

Upon each award of the Workers' Compensation Commission, 
interest SAa~~ ~ be assessed from the date on which the 
pet i t i on is filed a tar a te of e\ n per yea r, 'pf'9yieleel except 
that if the prevailing party at any time requests and obtains a 
continuance for a period in excess of 30 days interest will be 
suspended for the duration of the continuance. From and after the 
date of the decree, interest sRa~~-.£>e II allowed at the rate of 
±Q\ ~ per year. Payment of any interest allowed after the lOth 
day following the date of the decree is not an element of loss 
for the purpose of establishing rates for workers' compensation 
insurance, This section eAa~~ Ill.l.ttl be enforced by the Workers' 
Compensation Commission. 

Sec. A·41. 39 MRSA §92, sub·§10 is enacted to read: 

10. Information. The commission shall maintain a toll-free 
telephone number to enable employees and employers to obtain 
information from the commission. 
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Sec. A-42. 39 MRSA §94-A, sub-§l-A is enacted to read: 

I-A. Notice to employer. The commission shall notify an 
employer when an informal conference or formal hearing is 
scheduled, \','hen a notice of settlement is filed and when any 
other proceeding regarding a claim of an employee of that 
employer is scheduled. 

Sec. A·43. 39 MRSA §94.B, sub-§3, a s amended by PL 1983, c. 479, 
§19, is further amended by adding a new 2nd blocked paragraph to 
read: 

The employer or representative of the employer or insurer who 
attends the informal conference must be familiar with the 
employee's claim and has full authority to make decisions 
regarding the claim. The commissioner may assess a penalty in 
the amount of $100 against any employer or representative of the 
employer or insurer who attends the conference without full 
authority to make decisions regarding the claim. If a 
representative of the employer attends the informal conference or 
any other proceeding of the commission. the representative shall 
notify the employer of all actions by the representative on 
behalf of the employer and any other actions at the proceeding. 

Sec. A·44. 39 MRSA §95, as amended by PL 1989, c. 256, §4, is 
further amended to read: 

§95. Time for filing petitions 

Any employee's claim for compensation under this Act sRa±± 
l3e II barred unless an agreement or a petition as provided in 
section 94 SR8±±-se ~ filed within 2 years after the date of the 
injury, or, if the employee is paid by the employer or the 
insurer, without the filing of any petition or agreement, within 
2 years of any payment by such employer or insurer for benefits 
otherwise required by this Act. The 2-year period in which an 
employee may file a claim does not begin to run until the 
employee' s employer, if the employer has actual knowledge of the 
injury, files a first report of injury as required by section 106 
of the Act,' Any time during which the employee is unable by 
reason of physical or mental incapacity to file the petition 
SR.a±± II not ee included in the period provided in this section. 
If the employee fails to file the petition within that period 
because of mistake of fact as to the cause and nature of the 
injury, the employee may file the petition within a reasonable 
time. Ir. case of the death of the employee, there sRa±±--be II 
allowed for filing said petition one year after that death. No 
petition of any kind may be filed more than ±Q ~ years following 
the date of the latest payment made under this Act. For the 

24-2856(17) 



purposes of this section, payments of benefits 
employer or insurer pursuant to section 51-B or 52 
considered payments under a decision pursuant to 
unless a timely notice of controversy has been filed. 

made by an 
s}qa'~~--b€ ~ 
a petition, 

Sec.A-45.39MRSA§103-B,sub-§2-A, as enacted by PL 1989, c. 412, 
§§2 and 5, is amended to read: 

2-A. Basis. There sRa±± m£Y be no appeal upon questions of 
fact found by the corrunission or by any corrunissioner, except to 
correct manifest error or injustice. Unless continued by law. 
thi~ subsection is repealed June 30. 1993. 

Sec. A·46. 39 MRSA §103-B, sub-§2-B is enacted to read: 

2-B. Basis; effective date. There may be no appea 1 upon 
questions of fact found by the corrunission or any corrunissioner, 
This section takes effect June 30. 1993. 

Sec. A-47. 39 MRSA §104-A, sub-§2-A, as enacted by PL 1987, c. 559, 
Pt. B, §45, is amended to read: 

2-A. Failure to 
insurance carrier who 
this section, SRa±± 
SUbsection. 

pay within time limits. An employer or 
fails to pay compensation, as provided in 
~ be penalized as provided in this 

A. Except as otherwise provided by section 51-B, subsection 
9, if an employer or insurance carrier fails to pay 
compensation as provided in this section, the eeffiffi~ss~eA 
Supe r i ntendent of Insu r ance sha 11 asses s ag a ins t the 
employer or insurance carrier a forfeiture of up to $~99 
12QQ for each day of noncompliance. If the eeffiffi~ss~eA 
Superintendent of Insurance finds that the employer or 
insurance carrier was prevented from complying with this 
section because of circumstances beyond their control, no 
forfeiture may be assessed. 

(1) QRe-Ra±~-~--~Re-~~~~k~~-~h~~~-~~~-~e-~~ 
effip±eyee-k~~-eeffipeRsae~eR-4~~-aRe-~~~-~~~-ee 
pa~e The forfeiture for each day of noncompliance must 
be divided as follows; Qf each day's forfeiture amount, 
the first $50 must be paid to the employee to whom 
compensation is due and the remainder must be paid to 
the commission and be credited to the General Fund. 

(2) If a forfeiture is assessed against any employer 
or insurance carrier under this subsection on petition 
by an employee, the employer or insurance carrier shall 
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pay reasonable costs and attorney fees, as determined 
by the eeFRFRi-ssi-eFl Superintendent of Insurance, to the 
employee. 

(3) Forfeitures assessed under this subsection may be 
enforced· by the Superior Court in the same manner as 
provided in section 103-E. 

B. Payment of any forfeiture assessed under this subsection 
sfis±± ~ not ae considered an element of loss for the 
purpose of establishing rates for workers' compensation 
insurance. 

Sec. A-48. 39 MRSA §104.B, sub-§3, a s enacted by PL 1981, c. 474, 
§4, is amended to read: 

3. Subrogation. Any insurer determined to be liable for 
benefits under subsection 2 sfis±± ~ be subrogated to the 
employee's rights under this Act for all benefits the insurer has 
paid and for which another insurer may be liable. Any such 
insurer may, in accordance wi th rules ~reseri-aeEl. adopted by the 
eeFRFRi- 6 si-eR Supe r i ntendent 0 f Insu r ance, file a ~eti- ti-eR--f-Q-{'--aFi 
request for appointment of an arbitrator to determine 
apportionment of liability among the responsible insurers. ~Re 
eeFRFRi-ssi-eR--&~&--~~~~~~-e~€~--a~~-~~~-~~--a~~erti-eR~eFit 
HFiEl.er--~~~S--~~~&~--~-~-~~~-~~--~FFe~t4eRmeRt7--Fie 
i-FisHrer-4~-~-&&-te-~~--f~~~~-~aet-~-~~i~~~-tfie 
±aw-~ee-4~~~-~-~~~~-~~-wfi4-eR-4t-~~~-~&F~~r ~ 
arbitrator's decision is limited to a choice between the 
submissions of the parties and may not be calculated by 
averaging. Within 30 days of the request, the Superintendent of 
Insurance shall appoint a neutral arbitrator who shall decide, in 
accordance with the rules adopted by the Superintendent of 
Insurance, respective liability among or between insurers. 
Arbitration pursuant to this subsection will be the exclusive 
means for resolving apportionment disputes among insurers and the 
decision of the arbitrator is conclusive and binding among all 
parties involved. Apportionment decisions made under this 
subsection may not affect an employee's rights and benefits under 
this Act. 

Sec. A-49. 39 MRSA §106, sub-§l, as repea led and rep 1 aced by PL 
1987, c. 559, Pt. B,. §46, is amended to read: 

1. Injuries. Whenever any employee has reported to an 
employer under the Act any lnJury arlslng out of and in the 
course of fii-s the employee's employment wfii-efi that has caused the 
employee to lose a day's work er-~-~~~-~~-seryi-ees-~-~ 
~fiy6i-ei-sR, or whenever the employer has knowledge of any such 
injury, the employer shall report the injury to the commission 
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within 7 days after ~e the employer receives notice or has 
knowledge of the lnJury. The employer shall also report the 
average weekly wages or earnings of the employee, together with 
any other information required by the commission. The employer 
shall report whenever the injured employee resumes ~i~ ~ 
employee's employment and the amount of fi4s the employee's wages 
or earnings at that time. The employer shall complete a first 
report of injury form for any injury that has required the 
services of a health care provider within 7 days after the 
employer receives notice or has knowledge of the injury. The 
employer shall provide a copy of the form to the injured employee 
and retain a copy for the employer's records but is not obligated 
to submit the form to the commission unless the injury later 
causes the employee to lose a day's work. 

Sec. A·50. 39 MRSA §106, sub·§2, as repealed and replaced by PL 
1987, c. 559, Pt. B, §46, is repealed and the following enacted 
in its place: 

2. Settlements. Settlements are subject to this SUbsection 
as follows. 

A. Whenever any settlement is made with an injured employee 
by the employer or insurance carrier for compensation 
covering any specific period under an approved agreement or 
a decree or covering any period of total or partial 
incapacity that has ended. the employer or carrier shall 
file with the COmmission a duplicate copy of the settlement 
receipt or agreement signed by the employee showing the 
total amount of money paid to the employee for that period 
or periods. but the settlement receipt or agreement is not 
binding without the commission's approval. 

B. At least 14 days prior to submitting any residual market 
settlement agreement that is in excess of $10.000 to the 
commission for approval. the insurance carrier shall give 
notice of the settlement to the employer. If the employer 
objects to the settlement agreement. the employer shall give 
notice of the grounds for objection to the carrier within 7 
days of receipt of the agreement. If an employer gives 
notice of objection ~nder this paragraph. within 60 days of 
the commission approving a settlement the employer may 
appeal inclusion of all or part of the settlement payment in 
calculation of the experience modification factor to the 
Superintendent of Insurance. Within 30 days frOID the date 
notice of appeal was filed. both parties shall submit any 
relevant information to the superintendent and within 60 
days from receipt of the appeal notice the superintendent 
shall issue a decision based upon the written submissions of 
the parties. Upon issuance of a decision by the 
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superintendent. either party may request a hearing before 
the superintendent pursuant to Title 24-A. section 229. The 
procedures set forth in Title 24-A, section 2320 do not 
apply to appeals pursuant to this section. 

C. A settlement approved under paragraph A while the 
injured employee is participating in a rehabilitation plan 
does not affect the injured employee's rights to complete 
the plan. 

Sec. A-51. 39 MRSA §106, sub-§3, as repea led and rep 1 aced by PL 
1987, c. 559, Pt. B, §46, is amended to read: 

3. Return to employment. Any person receiving compensation 
under this Act who returns to employment or engages in new 
employment after Ai-S that person's injury shall file a written 
report of that employment with the commission and Ai-S the 
previous employer wi thin 7 days of Ai-S that person's return to 
work. This report sAa±± ~ include the identity of the 
employee, Ai-s the employee's employer and the amount of Ai-S 
weekly wages or earnings received or to be received by the 
employee. The commission shall send the employee notice of the 
employee's responsibility to notify the commission and the 
employer when the employee returns to work and the employee's 
responsibility to submit the reports required under this section. 

Sec. A·52. 39 MRSA §106, sub-§4 is enacted to read: 

4. Employment status reports. At the previous employer's 
request, any person receiving compensation under this Act who has 
not returned to that person's previous employment must submit 
quarterly employment status reports to that employer. The report 
is due 90 days after the date of injury, or after the filing of 
the report under SUbsection 3, and every 90 days thereafter. The 
report must be in a form prescribed by the commission and must 
indicate whether the employee has been employed, changed 
employment or performed any services for compensation during the 
previous 90 days, the nature of the employment or services, the 
name and address of the employer or person for whom ~he services 
were performed and any other information that the commission by 
rule may requi re. Any employer requesting' a quarterly' report 
under this section must provide the employee with the prescribed 
form at least 15 days prior to the date on which it is due. 

Sec. A-53. 39 MRSA §114 is enacted to read: 

Sl14. Compilation of claims inf~rmation 

A person or entity may not compile for the purpose of 
distribution and sale listings of employee names and information 
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regarding their claims with the commission. Any person or entity 
found by the commission to have violated this section is subject 
to the re;nedy provision of the Maine Human ,Rights Act, Title 5, 
sections 4613 and 4614. 

Sec. A-54. 39 MRSA §192, first 1[. as amended by PL 1977, c. 696, 
§415, is further amended to read: 

On request of a party or on its own motion the commission 
may in occupational disease cases appoint one or more competent 
and impartial physiciansT-~~~--~~~~-iees-~-e*peR&e&-~~ 
Be--{4:i{ea---aTH~---p.a-i4---by---k-he--~:HTs-i<ffi..· Upon order of the 
commission, the fees and expenses of the health care provider or 
health care providers must be paid by the employer. These 
appointees shall examine the employee and inspect the industrial 
conditions under which Re the employee has worked in order to 
dete rmine the na tu re, extent and probable dur a t ion of Ri 6 .t..h.e. 
occupational disease, the likelihood of its origin in the 
industry and the date of incapacity. Section 65 of the Workers' 
Compensation Act 6Ra±±-~~~~~ applies to the filing and subsequent 
proceedi ng s on thei r repo r t , and to examinat ions and t rea tmen t s 
by the employer. 

Sec. A-55. Report. The Director of the Maine Human' Rights 
Commission and the Chair of the Workers' Compensation Commission 
shall consult and issue a joint report by October I, 1992 to the 
Joint Standing Committee on Banking and Insurance and the Joint 
Standing Committee on Labor on unlawful discrimination against 
injured employees, the need for c.Qordination between the Maine 
Human Rights Commission and the Workers' Compensation Commission 
and any 1 eg i s 1 at i on and agency ru les needed to protect i nj u red 
employees from unlawful discrimination. 

Sec. A-56. Public advocate for insurance study. The Office of Policy 
and Legal Analysis shall study the establishment of a public 
advocate for insurance to represent the public interest in 
proceedings with regard to all lines of insurance. A report 
containing background information and options for le~islative 
action must be presented to the ~oint Standing Committee on 
Banking and Insurance for the Second Regular Session of the 115th 
Legislature no later than November 1, 1991~ 

Sec. A-57. Allocation. The following funds are allocated from the 
Safety Education and Training Fund to carry out the purposes of 
this Act. 

1991·92 1992·93 

LABOR, DEPARTMENT OF 
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Bureau of Labor Standards 

All Other 

Provides funds of $20,000 for 
fiscal year 1991-92 for 
workplace health and safety 
training programs in the 
Maine Technical College 
System. Provides funds of 
$50,000 for fiscal year 
1991-92 and $50,000 for 
fiscal year 1992-93 for the 
Center for Occupational 
Health and Safety at the 
Central Maine Technical 
College. Provides funds of 
$50,000 for fiscal year 
1991-92 and $50,000 for 
fiscal year 1992-93 to fund 
contracts to support, the 
development of long-term 
strategies to improve 
occupational health and 
safety professional education 
and resources pursuant to the 
Maine Revised Statutes, Title 
26, section 42-A, subsection 
2, paragraph E-2. 

PARTB 

$120,000 $100,000 

Sec. B·l. Special Commission to Study the Workers' Compensation Commission. 
There is established the Special Commission to Study the Workers' 
Compensation Commission. 

1. Membership. The commission consists of 13 members. Six 
members are appointed by the Governor, i members are appointed by 
the President of the Senate and 3 members are appointed by the 
Speaker of the House of Representatives. Appointments of the 
Governor, the President of the Senate and the Speaker of the 
House of Representatives must be made within 30 days of the 
effective date of this section. At the commission's first 
meeting, the members shall select the 13th member by majority 
vote and that member shall serve as the commission chair. The 
appointing authorities shall notify the Executive Director of the 
Legislative Council at the time appointments are made. 
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2. Scope of study. The Governor, the Joint Standing 
Committee on Labor, the Joint Standing Committee on Banking and 
Insurance and any other interested parties may each submit a list 
of proposed areas for investigation by the commission. All 
proposals submitted under this section must be submitted to the 
Executive Director of the Legislative Council no later than 
October 25, 1991. At its first meeting, the commission shall 
select, by majority vote, from proposals submitted those that it 
will review. The scope of the corrunission's study is limited to 
those selected proposals. 

3. Chair; meetings. The Chair of the Legislative Council 
shall convene the first meeting of the corrunission no later than 
November 1, 1991. At the first meeting, the corrunission shall 
elect a chair as provided in section 1 and define its scope of 
study as provided in section 2. The commission shall meet as 
often as necessary to complete the study, but must meet ·at least 
once each month. 

4. Report. The commission shall submit an interim report 
on the stiOltus of the study and any preliminary findings to the 
Governor, the Joint Standing Commi ttee on Labor and the Joint 
Standing Committee on Banking and Insurance by December 1, 1991. 
A final report including findings, recommendations and any 
necessary implementing legislation must be submitted to the 
Governor, the Joint Standing Commi ttee on Labor and the Joint 
Standing Committee on Banking and Insurance by March 1, 1992. 

5. Staff. The corrunission may request staff assistance from 
the Legislative Council and from the Department of Professional 
and Financial Regulation. 

6. Compensation. 
provided in the Maine 
Nonlegislative members 
expenses. 

Legislative members are 
Revised Statutes, Title 
are compensated for 

compensated as 
3, section 2. 

any reasonable 

Sec. B·2. Appropriation. The following funds are appropr i ated 
frOm the General Fund to carry out the purposes of this Act . 

LEGISLATURE 

Special Commission to Study the 
Workers' Compensation Commission 

Personal Services 
All Other 
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provides funds for the Special Commission to 
Study the Workers' Compensation Commission 
including per diem for legislative members, 
expenses for all members, printing costs and 
other miscellaneous expenses. 

LEGISLATURE 
TOTAL $9,560 

Sec. B·3. Special Commission to Study the Regulation of the Insurance Industry. 
There is established the Special Commission to Study the 
Regulation of the Insurance Industry. 

1. Membership. The commission consists of 13 members. Six 
members are appointed by the Governor, 3 members are appointed by 
the President of the Senate and 3 members are appointed by the 
Speaker of the House of Representatives. Appointments of the 
Gove rno r , the Pres i dent of the Sena te and the Spe ake r of the 
House of Representatives must be made within 30 days of the 
effective date of this section.' At the commission's first 
meeting, the members shall select the 13th member by majority 
vote and that member shall serve as the commission chair. The 
appointing authorities shall notify the Executive Director of the 
Legislative Council at the time appointments are made. 

2. Scope of study. The Governor, the Joint Standing 
Commi t tee on Labor, the Joint Standing Commi ttee on Banking and 
Insurance and any other interested parties may each submit a list 
of proposed areas for investigation by the commission. All 
proposals submitted under this section must be submitted to the 
Executive Director of the Legislative Council no later than 
October 25, 1991. At its first meeting, the commission shall 
select, by majority vote, from proposals submitted those that it 
will review. The scope of the commission's study is limited to 
those selected proposals. 

3. Chair; meetings. The Chair of the Legislative Council 
shall convene the first meeting of the conunission no later than 
November 1, 1991. At the first meeting, the conunission shall 
elect a chair as provided in section 1 and define its scope of 
study as provided in section 2. The commission shall meet as 
often as necessary to complete the study, but must meet at least 
once each month. 

4. Report. The commission shall submit an interim report 
on the status of the study and any preliminary findings to the 
Governor, the Joint Standing Commi ttee on Labor and the Joint 
Standing Committee on Banking and Insurance by December I, 1991. 
A final report including findings, recommendations and any 
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necessary implementing legislation must be submitted to the 
Governor, the Joint Standing Committee on Labor and the Joint 
Standing Committee on Banking and Insurance by March 1, 1992. 

5. Staff. The commission may request staff assistance from 
the Legislative Council and from the Department of Professional 
and Financial Regulation. 

6. Compensation. 
provided in the Maine 
Nonlegislative members 
expenses. 

Legislative members are 
Revised Statutes, Title 
are compensated for 

compensated as 
3, section 2. 

any reasonable 

Sec. B-4. Appropriation. The following funds are appropriated 
from the General Fund to carry out the purposes of this Act. 

LEGISLATURE 

Special Commission to Study the 
Regulation of the Insurance Industry 

Personal Services 
All Other 

Provides funds for the Special Commission to 
Study the Regulation of the Insurance 
Industry including per diem for legislative 
members, expenses for all members, printing 
costs and other miscellaneous expenses. 

LEGISLATURE 
TOTAL 

PARTC 

Sec. C-1. 24-A MRSA §2364, . ..sub-§4, ,C-l is enacted to read: 

1991-92 

$2,860 
6,700 

$9,560 

C-l. An experience or merit rating plan may not permit in 
the calculation of experience modification factors 
consideration of those lost-time cases attribut~ble to. 
work-related injuries that are aggravations of or that 
combine with any orior lost-time work-related injury to 
produce an incapacity. The superintendent shall adopt rules 
to protect employers from the jmpact of these subseguent 
injury claims and to equitably compensate insurers that 
provide coverage to these employers. 
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Sec. C-2. 24-A MRSA §2366, sub-§ll is enacted to read: 

11. Producer fees. The servicing carrier in the residual 
market shall pay a fee to the producer designated by the employer 
on renewed policies upon payment of premium due. The fee must be 
4% of the first $5.000 of renewal premium and 2.5% of renewal 
premium in excess of $5.000. The fee must be based on the state 
standard premium. 

Sec.C·3. 39MRSA§51-B,sub·§8, as amended by PL 1983, c. 682, §6, 
is further amended to read: 

. 8. Effect of payment. If, within the -44-e~y 60-day period 
established in subsection 7 and after the payment of compensation 
for incapacity without an award, the employer elects to 
controvert the claim to compensation for incapacity, the payment 
of compensation Sfi6±± may not be considered to be an acceptance 
of the claim or an admission of liability. Notwithstanding the 
provisions of section 99-C, the acceptance of compensation in any 
case, except by decision or agreement, by the injured employee or 
fi~6 the employee's dependents 6R6±± ~ not ee considered an 
admission by the employee or fi~s the employee's dependents as to 
the nature and scope of the employer's liability or a waiver of 
the right to question the amount of compensation or the duration 
of the same or the nature of the injury and its consequences. 

The employer may continue the payment of compensation for 
incapacity under SUbsection 3 following the filing of a notice of 
controversy and up to the convening of the formal hearing if the 
notice of controversy was filed prior to the expiration of the 
60-day period established in SUbsection 7. The continuation of 
payments under these circumstances is not an acceptance of the 
claim or an admission of liability on the part of the employer. 
When benefits paid under this paragraph are discontinued prior to 
a formal hearing but beyond the 60-day period established in 
subsection 7, the employer must give written notice to the 
employee at the time of discontinuing and the employee is 
entitled to an expedited hearing within 14 days after the 
employee requests a hearing. 

Sec. C·4. 39 MRSA §52, first 4IJ, a s amended by PL 1981, c. 93, is 
further amended to read: 

An employee sustaining a personal injury arising out of and 
in the course of fi~s that employee's employment or ~s disabled by 
occupational disease Sfi6±±--ee is entitled to reasonable and 
proper medical, surgical and hospital services, nursing, 
medicines, and mechanical, surgical aids, as needed, paid for by 
'the employer. An injured employee Sfi6±±-..fia..y..e- h.a..s. the right ~e 
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ffiake--~~~--~-~~-~--ef select a physician or surgeon 
authorized to· practice as such under the laws of the State. 
Initially the employee may select the employee's own health care 
provider. Once an employee selects a health care provider, the 
employee may not change health care providers more than once 
without seeKing approval from an independent medical examiner or 
the employer, This provision does not limit an employee's right 
to be treated by a specialist when a referral is made by the 
employee's health care provider. Once an employee has begun 
treatment with the specialist, the employee may not seeK 
treatment from a different specialist in the same specialty 
without prior approval from an independent medical examiner or 
the employer. 

Sec. C-S. 39 MRSA §S2, as amended by PL 1989, c. 434 I §8 I is 
further amended by adding at the end 2 new paragraphs to read: 

The Medical Coordinator, in consultation with the 
appropriate professional organization representing the health 
care specialty involved, shall propose rules establishing 
specific protocols pertaining to the extent and duration of 
treatment for specific injuries and illnesses, and the chair may 
adopt these rules. 

An employee sha 11 purchase generic drugs for the treatment 
of an injury or disease for which compensation is claimed if the 
prescribing physician indicates that generic drugs may be used 
and if generic drugs are available at the time and place of 
purchase. Providers shall prescribe generic drugs whenever 
medically advisable for the treatment of an injury or disease for 
which compensation is claimed. If an employee purchases a 
nongeneric drug when the prescribing physician has indicated that 
a generic drug may be used and a generic drug is available at the 
time and place of purchase, the insurer or self-insurer is 
required to reimburse the employee for the cost of the generic 
drug only. For purposes of this section, "generic drug" has the 
same meaning found in Title 32, section 13702, subsection 11. 

Sec. C-6. 39 MRSA §S2-A, sub-§l, a s amended by PL 1989, c. 668, is 
repealed and the following enacted in its place: 

1. Certificate of authorization. Authorization from the 
employee for release of medical information by health care 
providers to the employer· is not re·quired under the following 
circumstances: 

A, The information pertains only to treatment of an injury 
or disease after the occurrence of an event that gives rise 
to an obligation to make payments under this Act; and 
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B. The information pertains only to the initial treatment in 
paragraph A and all treatments within 5 days of t~e initial 
treatment. 

Sec. C-7. 39 MRSA §65, first ~,as amended by PL 1965, c. 513, §81, 
is further amended to read: 

Every employee shall after an injury, at all. reasonable 
times during the continuance of A~6 disability if so requested by 
R~6 ~ employer, submit A~ffi6e±€ to an examination by a physician 
or surgeon authorized to practice as such under the laws of this 
State, to be selected and paid by the employer. Once an employer 
selects a health care provider to examine an employee, the 
employer may not request that the employee be examined by more 
than one other health care provider without prior approval from 
the independent medical examiner or the employee. This provisi6n 
does not limit an employer's right to request that the employee 
be examined by a specialist upon referral by the health care 
provider. Once the employee is examined by the specialist, the 
employer may not request that the employee be examined by a 
different specialist in the same specialty without prior approval 
from the independent medical examiner or the employee. The 
employee 6Ra±±-fl~¥€ ~ the right to have a physician or surgeon 
of fi~6 the employee's own selection present at such examination, 
whose costs 6fia±±-ee ~ paid by the employer. The employer shall 
give the employee notice of said right at the time fie ~ 
employer requests such examination. 

Sec. C·8. 39 MRSA §100·A, as amended by PL 1989, c. 580, §20, is 
repealed. 

Sec. C·9. 39 MRSA §100.B is enacted to read: 

§100-B. Trial work periods 

An employee's return to any work, including work other than 
the employee's prelnJury position or work with a different 
employer, is governed by this section. An employee's return to 
any work following the signing of an agreement to discontinue 
benefits is not goyerned by this section. 

I. Trial work period. A trial work period is deemed to 
exist for. the first 15 working days following an employee's 
return to any work, except that the employer and employee may 
agree to a longer trial work period. During this time and while 
the employee is receiving payment for the employment: 

A. The employee's compensation may be reduced to reflect 
the wages, earnings or salary received from employment; and 
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Bt All obligations under subchapter III-A are suspended. 

The employee must provide to the employer a memorandum from the 
employee's treating health care provider stating that the 
employee is able to return to work. 

2. Restoration of benefits. Anv reduction in the 
employee I s weekly compensation must cease and compensation must 
be restored immediately to the amount being p.atd before the 
COmmencement of the trial work period under the following 
circumstances: 

A. The employee's employment was involuntarily terminated 
or suspended without good cause: or 

B. The employee attempted a trial work period and was 
unable to adeguately perform during the period due to the 
effects of the employee's prior compensable injury and has 
submitted to the employer, within 14 days of leaving 
employment, a memorandum from the same health care provider 
that furnished the memorandum under subsection 1. The 
health care ·provider shall include in the memorandum the 
provider's oplnlon that the employee was unable to 
adequately perform during the period due to the effects of 
the employee's prior compensable injury and the provider's 
opinion as to the employee's capacity for other work. 

If the employee supplies a memorandum from the employee's health 
care provider after leaving the employment but in a timely 
fashion under paragraph B, the employer shall restore benefits 
retroactively to the date the employee left employment. If the 
employee does not supply a memorandum from the employee's health 
care provider in a timely fashion under paragraph 5, the employer 
need not automatically restore benefits and the employee must 
file a petition for restoration of compensation under section 100L 

PARTD 

Sec. D·l, 24·A MRSA c. 52 is enacted to read: 

CHAPTER 52 

MAINE EMPLOYERS' MUTUAL INSURANCE COMPANY 

§3701. Purpose 

The Maine Employers' Mutual Insurance Company may be 
established for the purpose of providing workers' compensation 
insurance to employers of this State at the highest level of 
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service and savings consistent with applicable actuarial 
standards and the sound financial integrity of the compa~y. 

§3702, Definitions 

As used in this chapter, unless the context otherwise 
indicates, the following terms have the following meanings. 

1. Board. "Board" means the Board of Directors of the 
Maine Employers' Mutual Insurance Company. 

2. Company. "Company" means the Maine Employers' Mutua 1 
Insurance Company created in section 3703. 

§3703. Creation 

The Maine Employers' Mutual Insurance Company may be 
established as a domestic mutual insurance company subject to all 
the requirements and standards of this Title except those from 
which it is specifically excepted. Notwithstanding any other law 
to the contrary, the company's authority to operate is limited as 
follows. 

1. Workers' compensation. The company shall provide 
workers' compensation insurance. The company may not write,other 
lines of insurance. 

2. Exclusion from guaranty funds. The company and its 
policyholders are exempt from participation and may not join or 
contribute financially to, nor be entitled to the protection of, 
any plan, pool, association or guaranty or insolvency fund 
authorized or required by this Title. 

3. Initial board of directors. The Governor shall appoint 
the initial board of directors of the company upon notification 
by the superintendent that sufficient funds have been collected 
in accordance with section 3704. Upon appointment, the board 
shall establish its charter' consistent with this chapter and 
pursue the company's authorization as a domestic mutual insurance 
company of this state. 

The board shall establish appropriate underwriting criteria for 
the acceptance of risks to ensure the sound financial integrity 
of the company. 

§3704. Prerequisites to operations 

1. Prerequisites to operations. As of July 1, 1994, if the 
premium volume of the voluntary market is less than 20% of the 
total statewide premium volume, or if. by December 31, 1995, the 
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premium volume of the voluntary market is less than 2~% of the 
total statewide premium volume, the operations of the company may 
be initiated as provided in this section. 

For the purpose of this section. the imputed 'premium of any 
policyholder that is granted initial authority to self-insure 
after the effective date of this section is considered to be 
voluntary market premium. 

The determinations required under this section must be made 
within 8 months after the dates prescribed in the first paragraph. 

If the superintendent determines that the vQluntary market 
premiums fa i 1 to meet those thresholds. the superintendent sha 11 
notify the Governor and toe Legislature. 

2. Company beCOmeS operational upon appropriation. The 
company becomes operational only upon the receipt of funds 
provided by appropriation of the Legislature of no more than 
$20,000,000. The appropriation must be repaid by the company. 
plus interest at market interest rate calculated from the time 
that the company accepts the appropriation. The appropriation 
repayments must be amortized by the Treasurer of State over a 
lO-year period and must be repaid by the company. to the General 
Fund in equal installments at the end of each fiscal year. The 
repayment must begin once there exists sufficient earned surplus 
to comply with state law. 

3. Application for certificate of authority. The Gove rno r 
shall appoint the initial board of directors. as provided in 
section 3703, SUbsection 3, which shall as soon as practicable 
apply for a certificate of authority. If the application 
complies with the standards prescribed in this Title, the 
superintendent shall issue a certificate of authority. 

§370S. Nonstate agency 

The company is not considered a state agency or 
instrumentality of the State for any purpose. 

S3706. Reports and infoDmation 

I. Annual report. The board shall submit an annual report 
to the Governor and Legislature indicating the business done by 
the company during the previous year and containing a statement 
of the resources and liabilities of the fund and any other 
inform3tion considered apprrpriate by the board. 

2. Statistical and actuarial data. The company must 
compile and maintain statistical and actuarial data refated to 
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the determination of proper premium rate levels, the incidence of 
work-related injuries, costs related to those injurie$ and any 
other data that the company considers desirable. The company 
must provide this data to the Superintendent of Insurance, the 
Chair of the Workers' Compensation Commission and the Department 
of Labor annually and upon request. 

Sec. D·2. 39 MRSA §2, sub·§3.B is enacted to read: 

3-B. Community. "Community" means the area within a 
7S-mile radius of an employee's residence or the actual distance 
from an employee's' normal work location to the employee's 
residence at the time Qf an employee's injury, whichever is 
greater. 

Sec. D·3. 39 MRSA §51, sub-§4 is enacted to read: 

4. Subsequent nonwork injuries. If an employee suffers a 
nonwork-related injury or disease that is not causally connected 
to a previous compensable injury, the subsequent nonwork-related 
injury or disease is not compensable under this Act. 

Sec. D-4. 39 MRSA §52-B, as enacted by PL 1987, c. 559, Pt. B, 
§22, is amended to read: 

§52-B. Medical fees; reimbursement levels 

In order to ensure appropriate limitations on the cost of 
health care services, the eeFRFRissieR Medical Coordinator shall 
propose to the chair and the chair may adopt or amend rules under 
Title 5, chapter 375, that establish: 

1. Maximum charges. Standards, schedules or scales of 
maximum charges .for individual services, procedures of courses of 
treatment. The maximum charges sRa±± m.a..v not be less than the 
usual, customary and reasQnab1e charge paid by private 3rd-party 
payors for similar services provided by Maine health care 
providers. In establishing these standards, schedules or scales, 
the commission shall consult ~ith organizations representing 
health care providers and other appropriate groups. The 
standards sRa±± ~ be adjusted annually to reflect any 
appropriate changes in levels of reimbursement. The standards 
shall Re~ apply to hospital costs and health care providers and 
must be in effect no later than January I. 1992; and 

2. Depositions or hearings. 
of materi, Is, including reports of 
52-A, subsection 2, or attendance 
may be required under this Act. 

Various fees for preparation 
treatment requited in section 

at depositions or hearings as 

40-2856(17) 



Sec. D-S. 39 MRSA §S2-D is enacted to read: 

S52-D. Medical utilization review and case management 

1. Purpose. To ensure quality treatment for injured 
employees and to provide reasonable and proper health care 
services, the Medic-al Coordinator shall develop and implement a 
medical utilization review and case management program-consistent 
with the requirements of this section. The Medical Coordinator 
shall utilize independent medical examiners from the lists 
maintained pursuant to section 92-A to perform the medical 
utilization review and case management. 

2. Medical utilization review. A commissioner. employee, 
employer or insurer may request a medical utilization review of 
services rendered by a health care provider as follows. 

A. The following issues relating to the treatment or 
proposed treatment of an employee may be presented to an 
independent medical examiner: 

(1) Whether treatment or proposed treatment is 
excessive, unreasonable or improper; 

(2) Whether the services rendered are inadequate with 
respect to either the level or quality of care; 

(3) Whether fees charged by a provider are in excess 
of the medical fee schedule under section 52-B: 

(4) Whether a provider charoed more for services 
provided to an employee under this Act than charged for 
services to a private 3rd-party payor in violation of 
section 52-B; or 

(S) Whether a proposed surgical procedure is 
reasonable and necessary to the proper treatment of an 
employee. 

The issues that may be presented to the independent medical 
examiner may be expanded through rulemaking by the chair, as 
proposed to the chair by the Medical Coordinator. 

B. An employee, employer or insyrer may initiate the 
medical utilization review process by submitting to the 
Medical Coordinator, the other parties and the provider 
whose treatment will be reviewed, a request on forms 
prescribed by the Medical Coordinator. 
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Within 15 days after a request for medical utilization 
review has been submitted, the Medical Coordinator shall 
appoint an independent medical examiner to perform the 
review and notify the parties and the provider whose 
t rea tment wi 11 be rev i ewed 0 f the appo i ntment . The 
independent medical examine.r must be from the same health 
care field as the provider whose services are being 
reviewed. The independent medical examiner may not have any 
prior knowledge of the case or have examined the employee at 
an earlier time in connection with the case. 

C. All parties shall, when notified that an independent 
medical examiner has been appointed. supply immediately 
copies of any medical reports or statements relating to the 
treatment under review to the independent medical examiner. 
Upon request of the independent medical examiner, the 
provider shall submit any additional medical records or 
information within 3 working days of the examiner'S 
request. The independent medical examiner shall review 
medical information and records regarding the services that 
are the subject of the review. The independent medical 
examiner may interview and examine the employee or order the 
performance of additional medical tests if necessary. 

0. If determined necessary bv the independent medical 
examiner, the employee shall submit to an examination at any 
reasonable time during the review process. The rights of an 
employee with respect to examinations and penalties as 
described in section 65 are applicable to this section. 

E. The independent medical examiner shall submit the 
examiner's findings and recommendations to the parties, the 
provider and the commission within 30 days from the 
appointment of the examiner. The independent medical 
examiner may make recommendations appropriate to the issue 
that is the subject of the review. including but not limited 
t.Q...:.. 

(1) That a provider be paid or not be paid for 
services that were inappropriate, unreasonable or 
excessive: 

(2) That a provider be parti'ally pa~d for services 
charged in excess of the medical fee schedule; 

(3) That a provider be partially paid for services 
provided to an employee under this Act that exceeded 
the provider' s charge for services to a private 
3rd-party payor in violation of section 52-B: 
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(4) That a provider reimburse an employer or insurer 
for services that were paid for and are found to be 
inappropriate, unreasonable or excessive; or 

(5) That a proposed surgical procedure is not 
reasonable and necessary to the proper treatment of an 
employee. 

F. Any employee, employer« insurer or provider that seeks 
to implement the reCOmmendations of the independent medical 
examiner or that seeks resolution of a dispute related to 
the treatment under review may file a petition with the 
commission. The commissioner shall adopt the medical 
findings of the independent medical examiner unless there is 
substantial evidence in the record that does not support the 
medical findings. "Substantial evidence" means at least a 
preponderance of evidence. "Substantial evidence" does not 
include medical evidence not considered by the independent 
medical examiner. The commissioner must state in writing 
the reasons for not accepting the medical findings of the 
independent medical examiner. 

G. The party requesting the review shall pay the costs of 
the review. The Medical Coordinator shall establish a 
reasonable per diem to be paid to the independent medical 
examiner and set a maximum charge for other expenses the 
Medical Coordinator finds necessary for the review process. 

3. Case management program. The Medical Coordinator shall 
create a case management program for cases involving unusually 
lengthy or expensive medical services, or cases involving chronic 
conditions that are unresponsive to standard medical treatment. 
:the program must use independent medical examiners acting as case 
managers. The program must include at least the following 
~ments; 

A. The guidelines for the types of cases that may be 
reviewed by a case manager; 

B. The process by which a party or a commissioner may 
request that an indepengent medica 1 examiner- may be 
appointed to act as a case manager; 

C. The treatment issues that may be addressed by the case 
manage r; and 

D. The method by which the recommendations of the case 
manager may be enforced. 
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4. Penalties. If the Medical Coordinator finds from a 
review of the findings of independent medical examiners that a 
provider has demonstrated a pattern of overcharging for services 
or of rendering services that are inappropriate, unreasonable or 
excessive, or has submitted false testimony or a false report in 
connection with any claim, the Medical Coordinator shall provide 
the licensing board of the provider with full documentation of 
this determination. The Medical Coordinator may also order an 
appropriate remedy including, but not limited to, an order 
barring the provider from receiving any payment under this Act 
for services rendered for a period not to exceed one year in the 
first instance and 3 years in the 2nd instance. The Medical 
Coordinator may permanently bar a provider from eligibility for 
payment of services under the Act for subsequent instances. The 
provider may appeal any order of the Medical Coordinator to the 
chair. 

5. Rules. The Medical Coordinator may propose to the chair 
rules to carry out the purposes of this section and the chair may 
adopt those rules. In proposing these rules, the Medical 
Coordinator shall consult with organizations knowledgeable about 
health care utilization and cost containment, including health 
care providers and insurers that have implemented utilization 
review and case management. 

Sec.D-6.39MRSA§54-B,sub-§2, as enacted by PL 1987,c. 559, Pt. 
B, §27, is amended to read: 

2. Limi tation. Any employee who Ras---{,~--fA-a-~:i:-rf!u.m 
ffiee~ea±-4m~~e¥emeR~-~~ is able to perform full-time remunerative 
work in the ordinary competitive labor market in the State, 
regardless of the availability of such work in and around R~S 
that employee's community, is not eligible for compensation under 
this section, but may be eligible for compensation under section 
55-B. Reasonable moving and relocation expenses for employees 
who are retrained or rehabilitated under this· Act are available 
as provided in section 87, subsection 2. 

Sec. D-7. 39 MRSA §55-B, as amended by PL 1989, c. 575, is 
repealed and the following enacted in its place: 

S55-B. Compensation for partial incapacity 

While the incapacity for work is partial, the employer shall 
pay the injured employee a weekly compensation equal to 2/3 the 
difference, due to the lnJUry, between the employee I s average 
gross weekly wages, earnings or f;alary before the injury and the 
weekly wages, earnings or salary that the employee is able to 
earn after the injury, but not more than the maximum benefit 
under section 53-B. .An employee is not eligible to receive 
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compensation under this section after the employee has received 
llQ wee k S 0 f com pen sat ion un d e r sec t ion 5 4 - B , t his sec t ion 0 r 
both sections. . 

1. Evaluation standards. This subsection governs the 
determination of an injured employee's degree of incapacity under 
this section. 

A. During the first 40 weeks from the date of the injury, 
the commission shall consider the availability of work that 
the employee is able to perform in and around the employee's 
cOITUDuni ty and the emp loyee ' s abi 1 i ty to obt a in such wo rk 
considering the ~ffects of the employee's work-related 
injury. If no such work is available in and around the 
employee's community or if the employee is unable to obtain 
such work in and around the employee's community due to the 
effects of a work-related injury, the employee's degree of 
incapacity under this section is 100\. The employee has the 
burden of production and proof on the availability of work. 

B. After the first 40 weeks from the date of injury, the 
employer has the burden of production regarding the 
employee's capacity to perform work and the burden of 
producing a list of suitable and available job positions 
within the State. The employee has the burden of production 
regarding a good-faith exploration of the positions on the 
list. The employee bears the ultimate burden of proof to 
show that the employee was not hired for one of the 
positions. The employer shall pay all reasonable expenses 
incurred by the employee in cCJnducting the exploration of 
the positions on the list provided by the employer. 

2. Relocation expenses. If an employee is hired for a 
permanent position obtained from the list of positions provided 
by the employer under subsection 1, paragraph Bt and that 
position requires the employee to move and the employee changes 
residence to take the position, the employer must pay the 
employee up to $1,000 for actual moving expenses. 

Sec. D-8. 39 MRSA §S6-B, sub-§l, as enacted by PL 1987, c. 559, 
Pt. B, §33, is amended to read: 

1. Weekly benefit. In the case of permanent impairment, 
the employer shall pay the injured employee a weekly benefit 
equal to 2/3 of the state average weekly wage, as computed by the 
Bureau of Employment Security, for the number of weeks shown in 
the following sch~dule: 

A. One week for each percent of permanent impairment to the 
body as a whole from 0 to 14%; 
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B. Three weeks for each percent of permanent impairment to 
the body as a whole from 15% to 50%; 

C. Four and 1/2 weeks for each percent of permanent 
impairment to the body as a whole from 51% to 85%; and 

D. Eight weeks for each percent of permanent impairment to 
the body as a whole greater than 85%. 

Compensation under this section is ~R-~ee4~4~R-~~ reduced by any 
compensation under section 54-B or 55-8 received by the employee. 

Sec. D·9. 39 MRS A §82, sub·§3, 1fD, as enacted by PL 1985, c. 372, 
Pt. A, §29, is amended to read: 

D. The administrator shall assist the el=i64:l'Ffl6R chair in 
developing rules under section 92, subsection 1, regarding 
rehabilitation, including, but not limited to, rules 
governing minimum standards for providers of rehabilitation 
services, the types of services each category of provider is 
qualified to provide and procedures for rehabilitation cases. 

The minimum standards for approved providers of 
rehabilitation services must include a combinat ion of 
medical and employment rehabilitation education and 
experience and are governed by the following requirements. 

( I) The st anda rds must sepa rate ly cons ider the 
providers of the following :3 employment rehabilitation 
services: 

(a) Evaluations of sUitability for employment 
rehabilitation: 

(b) Development of a plan for employment 
rehabilitation; and 

(c) Implementation of the employment 
rehabilitation plan. 

(2) The standards must include minimum levels of 
success in the completion by the employee of the 
rehabilitation plan in placement in suitable employment 
as similar as possible to the employee's regular 
employment at a wage as close as possible to the 
employee's wage at the time of -injury. 

(3 ) The st anda rds must st ate tha t prov ide r s of 
evaluations of suitability may not perform employment 
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rehabilitation development or implementation services 
or be employed by or have an ownership interest in any 
firm or organization that provides rehabilitation plan 
development or implementation services. 

Sec. D·lO. 39 MRSA §82, sub·§3, W, as enacted by PL 1985, c. 372, 
Pt. A, §29, is amended to read: 

F. The administrator shall develop fee schedul~s for 
providers of rehabilitation services, listing the maximum 
allowable fees for testing, evaluations of suitability, 
development of rehabilitation plans and other rehabilitation 
services. 

(1) In setting a fee, the administrator shall take 
into account the usual fee charged to provide that 
service in the state and the reasonable and necessary 
costs of providing the service. 

(2) The administrator may grant prior approval of a 
fee higher than the maximum in the rate schedule in 
exceptional circumstances. 

(3) Fee schedules developed under this paragraph do 
not apply to services provided by in-house providers of 
rehabilitation services. 

(4) The fee schedule for the provider of a 
rehabilitation plan must include a maximum amount for 
administrative services and costs. not to exceed 30% of 
the total cost of a plan. 

Sec. D·II. 39 MRSA §83, sub-§l, as enacted by 'PL 1985, c. 372, Pt. 
A, §29, is amended to read: 

1. Reports. Within 120 days following an. injury wR4,eR t.h.a.t. 
gives rise to a claim under this Act, or within 120 days 
following the first day of a subsequent period of incapacity due 
to that injury, WRere Hhe.n an employee' has not returned to Ris 
the employee's previous employment, the employer shall submit a 
report to the administrator to assist in the early identification 
of those emp loyees who may need rehabi Ii tat ion to achieve job 
placement. 

A. The report sRa~~ ~ be in the form prescribed by rule 
of the commission and sRa~~ include information to the best 
of the employer's knowledge on whether the employee is 
likely to return to R:iS the employee's previous employment 
and any other information required by the rule. 
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B. The report sHa±± ~ be forwarded to the administrator 
and a copy provided to the employee. 

C. I f the employer is unable to determine whether the 
employee is likely to return to His the employee's previous 
employment, the employer shall include in the report a date 
by which He the employer expects this determination to be 
made and the basis for selecting that date. 

D. If the employer reports that the employee is likely to 
return to His the employee's previous employment, the 
employer shall include in the report the date by which He 
the employer expects the employee to return to work and the 
basis for selecting that date. 

E. ±A--ei~Aer--~a&~&&eer--~ The employer 
supplemental report under this sUbsection on 
.the date selected in paragraph C or 
administrator requires otherwise. 

Sec. D-12. 39 MRSA §83, sub-§3, '1fD is enacted to read: 

shall file a 
or before ~Aa~ 
D unless the 

D. The p I an must cons ider the reI at i ve costs of proposed 
service$ to the employer, In no case maya plan last longer 
than 2 years nor cost more than $5,000 without demonstration 
of special and unusual circumstances in that case, 

Sec. D-D. 39 MRSA §83-A is enacted to read: 

§83-A. Early evaluation screening 

The administrator shall adopt rules establishing criteria 
for early evaluation screening to identify disabilities 
appropriate for early screening and early entry into employment 
rehabilitation. In developing the rules and in reviewing them 
periodically, the administrator shall convene a temporary panel 
of medical. vocational and rehabilitation experts. 

The temporary panel of medical, vocational and 
rehabilitation experts shall also do the following: 

1. Occupational health training program. Develop a 
short-term occupational health training program that concentrates 
on workplace evaluation and modification to be provided by 
physicians who are board certified in occupational medicine; and 

2. Medical management services. Identify those 
occupational illnesses and injuries that would benef.t from 
provision of medical management services by an approved 
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rehabilitation provider prior to beginning employment 
rehabilitation under this Title. 

Sec.D-14. 39MRSA§84,sub-§1, as enacted by PL 1985, c. 372, Pt. 
A, §29, is amended to read: 

1_ Applicability. This section a~plies to all employers in 
the St a te wfi4:efi .t.hat. maint a in7--on-~a-!T1:!-a-r~-~"7--~r a cert if ied 
rehabilitation counselor on premises to provide rehabilitation 
services that meet the requirements of this subchapter. These 
services ~~6~ m£Y be provided only to their own employees. 

Sec. D·lS. 39 MRSA §8S, sub-§l, a s amended by PL 1989, c. 580, § II, 
is further amended to read: 

1. Order of evaluation. When a compensable injury exists 
and the employee has requested employment rehabilitation upon 
referral by the treating health care prQvider Qr QccupatiQnal 
health center. when the employee meets the screening criteria for 
early evaluation for employment rehabilitatiQn Qr when the report 
required under sectiQn 83, subsection 1, indicates that the 
employee is nQt likely tQ return to the emplQyee's previous 
employment, the administratQr shall order an evaluatiQn of the 
suitability of rehabilitation for the employee. If the parties 
agree to an evaluation, the order is deemed to have been made by 
the administrator unless notice to the contrary is received by 
the parties within 14 days after written notice of the agreement 
is sent to the administrator. 

Sec.D·16. 39MRSA§85,sub·§2·A,1/F,as enacted by PL 1989, c. 580, 
§11, is repealed. 

Sec. D·l7. 39 MRSA §8S, sub-§4-A, lIB is enacted to read: 

B. The settlement of a claim between an employee and an 
employer does not affect the employer I s obligation to the 
fund under this section or under section 57-B. SUbsection 6. 
paragraph B, subparagraph (2). 

Sec. D·l8. 39 MRSA §90, sub-§4 is enacted to read: 

4. Repeal. UDQn receipt Qf the report required under 
subsection 3. the effectjyeness of this subchapter must be 
reviewed by the joint standing committee of the Legjslature 
having jurjsdigtjon over banking and insurange matters. Unless 
cQntinued by law. this subchapter is repealed September 1, 1993. 

Sec. D·19. 39 MRSA §92·A is enacted to read: 
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§92-A. Independent medical examiners 

1. Examiner system. The Medical Coordinator shall develop 
and imp 1 ement an independent med i c a I exami ne r system cons is tent 
with the requirements of this section. As part of this system, 
the Medical Coordinator shall create and maintain a list of 
health care providers experienced and competent in the treatment 
of work-related lnJuries to serve as independent medical 
examiners from each of the health care fields that the M~dical 
Coordinator finds most commonly used by injured employees. The 
Medical Coordinator shall propose to the chair rules establishing 
fees for services rendered by independent medical examiners and 
any rules considered necessary to effectuate the purposes of this 
section and the chair may adopt those rules. 

2. Duties. The independent medical examiners shall render 
medical findings on the medical condition of the employee and 
related issues as specified under this section. The physician or 
other provider appointed as the independent medical examiner in a 
case may not be the employee's treating health care provider and 
may not have treated the employee with respect to the injury for 
which benefits are being paid. Nothing in this SUbsection 
precludes the selection of providers authorized to receive 
reimbursement under section 52 to serve in the capacity of an 
independent medical examiner. A physician who has examined an 
employee at the request of an insurance company or employer in 
accordance with section 65 during the previous 52 weeks is not 
eligible to serve as an independent medical examiner. 

3. Appointment. The commissioner may select an independent 
medical examiner from the list of qualified examiners to render 
medical findings in any dispute relating to the medical condition 
of a claimant. including disputes that involve the following: 

A. Incapacity for work under sections 54-8 and 55-B: 

E. Determination of maximum medical improvement and degree 
of impairment under section 56-B; 

C. Determination of the proper cost of medical services or 
aids under sedtion 52 or 52-B; 

D. Eyaluation of the employee's ability to return to work 
including physical limitations on ability to commute; and 

E. Review of medical services under section 52. 52-B. 52-C 
or 52-D. 

If the corrunissioner fails to act within 5 days of receipt of a 
request for an independent medical examination review or report, 
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the Medical Coordinator may select an independent medical 
examiner. 

4. Procedure. The Medical Coordinator shall propose to the 
cha i r ru I es pe r t a i ning to the p rocedu res befo"re the i ndependen t 
medical examiner, including the parties' ability to propound 
Questions relating to the medical condition of the employee to be 
submitted to the independent medical examiner and the chair may 
adopt those rules. The parties shall submit any medical records 
or other pertinent information to the independent medical 
examiner. In addition to the review of records and information 
submitted by the parties« the independent medical examiner may 
examine the employee as often as the examiner determines 
necessary to render medical findings on the Questions propounded 
by the parties. 

5. Medical findings: fees. The independent medical 
examiner must submit a written report to the commissioner« the 
employer and the employee stating the examiner'S medical findings 
on the issues raised by that case and providing a description of 
findings sufficient to explain the basis of those findings. It 
is presumed that the employer and employee received the report 3 
working days after mailing. The fee for the examination and 
report must be paid by the employer. 

6. Subsequent medical evidence. All subseQuent medical 
evidence from the treating health care provider must be forwarded 
to the independent medical examiner no later than 14 days prior 
to the hearing. The independent medical examiner must be 
notifi'ed of the hearing and shall make a supplemental report if 
the subsequent medical evidence affects the medical findings of 
the independent medical examiner. If the independent medical 
examiner prepares a supplemental report. the report must be 
submitted to the commissioner and the parties at least 3 days 
prior to the hearing. 

7. Weight. The commissioner shall adopt the medical 
findings of the independent medical examiner unless there is 
substantial evidence in the record that does not support the 
medical findings. "Substantial evidence" means at least a 
preponderance of evidencie. "Substantial evidence" does not 
include medical evidence not considered by the independent 
medical examiner. The commissioner must state in writing the 
reasons for not accepting the medical findings of the independent 
medical examiner. 

~. Immunity. 
malice and within 
independent medical 
making any report 

Any health care provider acting without 
the scope of the provider's duties as an 
e x ami n e r i s i mmu n e fro m c i v ill i a b iIi t Y for 

or other informat i on aya i I able to the 
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commission or for assisting in the origination, investigation or 
preparation of the report or other information so provided. 

9. Annual review. The Medical Coordinator shall create a 
revieh' process to oversee on an annual basis the quality of 
performance and the timeliness of the submission of medical 
findings by the providers approved to serve as independent 
medical examiners. 

Sec. D·20. 39 MRSA §98, as repealed and replaced by PL 1983, c. 
479, §21, is amended by adding at the end a new paragraph to read: 

The commission shall provide for an expedited process for 
the scheduling and hearing of petitions fw review of automatic 
discontinuances or reductions under section 100, subsections 4-A 
and 4-B upon the request of either party. Insofar as 
practicable, expedited cases must be set for a single hearIng and 
take precedence over all other pending cases for scheduling 
purposes. 

Sec. D·21. 39 MRSA §100, as amended by PL 1987, c. 559, Pt. B, 
§§41 and 42, is further amended to read: 

SIOO. Petitions for review; automatic discontinuance or 
reduction of benefits 

1. Relief available. Upon the petition of either party, a 
single commissioner shall review any automatic discontinuance or 
reduction by an employer pursuant to subsection 4-A or any 
compensation payment scheme required by this Act for the purposes 
of ordering the following relief, as the justice of the case may 
require: 

A. Increase, decrease, restoration or discontinuance of 
compensation. 

2. Standard for review. The basis for granting relief under 
this section is as follows. 

A. On the first petition for review brought by a party to 
an action, the commissioner shall determine the appropriate 
relief, if any, under this section by determining the 
employee's present degree of incapacity. 

B. Once a party has sought and obtained a determination 
und~r this section, it is the burden of that party in all 
proceedings on Rii-S subsequent petitions under this section 
to prove that the employee's earning incapacity attributable 
to the work-related injury has changed since that 
determination. 
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C. When an order has been issued pursuant to subsection 4-A 
denying the employee's petition for reinstatement of 
benefits I the commissioner may not reinstate benefits after 
a hearing if any of the conditions in SUbsection 4-A are met. 

3. Petition procedure. Sections 96-A to 99 apply to 
petitions brought under this section. 

a-AT--~~~-eHFiftg-~~~~~~~~--~-pe~~~iea-~-~~ 
Be--~~~~--~~--~--eeye±e~ffieR~--~--~~~~-~~--a 
reRaB~±~~a~~eR-~~~r-see~~eR-~-~~-a-~-~r-eKee~~ 
~R-~-~~--eE-~~~-~-~R-~-~~~~-ffiee~ea± 
eeRe~~~eRT 

4T--PaymeR~s-~-BeaFift9-~-aee~S~ftr-~~--~~-~~€€ 
~6-~€£€4¥4fl~-~~~-~&e-~~ffie-e~-k~~-~~r-~~-~aYffieR~6-
ffiay-~-~-eeerea6ee-~-~-peB4ia~-t~e-~4~~-E~Ra± 
eee~6~eA-B~eR-~Re-~e~~~~eAT-eKee'~-~R-~Re-Ee±±ew~R§-e~ FeHffistaRees+ 

A~--tRe-em~~e~e~-~~k~~~-~~~-~~a~-wi~R-~Re 
eeFRffiissieA+ 

BT--tRe--~~~~r--~---fl4£---iasaFaaee--~~-~--~~~~--a 
eeF~~E~ea~e-w~~R-~Re-eeffiH\~SS~eR-s~a~~R§-~Ra~+ 

f±t--~~~~-~e~~-t~e-~~~~~--Fea~a&-e~ReF 
~RaR-~~~~~-~-fl4£-~~--Fesieeaee-~~-~~-~~ffie 
eE-~R;'HFyt 

bT---~~--effi~±eyeF--~---R~S--~~--eaFF~er--~-~~--a 
eeF~~E~ea~e-~~4r-tfie-~~&&~~-~~~~-~aa~-~~-effip±eyee 
reEHses-~e-s~Bffi~~-~e-aR-eKaffi~Ra~~eRt-e~ 

gT---~-~~~-reE~ses-~-~~~--eE--~~-~~-a 
~e6~~~eA-wfi4£fl-4~~~~~-~&-fi4£-~~~-~~-~~r-~Re 
effi~±eyee--is--aB~--~--r&t~-~~-~4r-~-~fl~e--4£--werk 
aya~±aB±eT--~-e~-~r-~fle-~~~~~-~~-wa~eft-~-reS~eesT 
wR~eR-~s-sB~~aB±e-~e-R~s-pRys~ea±-eeRe~~~eRT 

f±t--~~-~~~p~Yee-reEHses-~~~~~-~~-re~Rs~a~effieR~ 
eF--~~~&-~~-~~~~~-~e--a~a~~&&~-~~-~~,--R~S 
BeAeEi~s-~~~-ae--~-4fl--a~-~--e~aa~-~~-~Re 
e~ f Ee FeRee- -betHeeI1:- --t~-effi~±eyee.!. s --He eli: 1-y--.£>e.n€.f~k--a Re 
~Re-~~4k£-~~~-aa¥e-aeeR-~~-t~~~~-r&&e~¥e-if 
Re-~~~-Feias~a~effiea~-e~-~~~~-~-aya~±aB±e 
sB~~aB±e-werkT 

53-2856(17) 



f~1--Beflei4t£-~~~~-~-~~~r-Fea~eea-~eRe~R§ 
AeaF~R§-~~-tfl4£--~~r~r~~~-~~--~~e-~~--Aa6 
~£e~~8e8-tfle-~~~~~~~-~~~~~~-~~a~-SeRe€~~6 
may--~--£~£~efleee--~r--~~~--~9~e~~eF--~~~--aRY 
~R€erma~~eR-~~H~-eR-~-tAe-~~--~e-~~--~Ae 
~Fe~eSe8-~~-9F-~~~~--~&e-e~~eyee-~-~g 
e ay s 'T - -a-E-t-e-F- - ~-e£-e-i-1f-4.~ -~~a~ - -no-t-4.-oe-,- - .te--&I*Bffii-~ - -t-i)- - t A e 
eeffiffi~ss~eR-~-aee~t~eRa±-~~~~~-Fe±at~R~-~~-Ai6 
eeRtiR~ee-eRtit±effieRt-te-BeRefitsT 

f~1--BeRe~4.t£-~~-~-~~~r-reaaeea-~eReiR§ 
AeaFiR§--aaaer--~~-~~~-4~--~~-e~~eyee--sAews 
tAat'T-ee£~4.te-~~~~~~~~~~r-~~-effi~~e~ee-is 
~RaB±e-te-eBtaiR-s~itaB±e-werkT 

f41--~~~fl-~~~-af~eF-Re.t4€e--t-i)-~~-em~~yee-~Reer 
s~B~aFa§Fa~A---~~~r---t~--eeffiffiissieR--~~~--~~---a 
~Fe~isieRa±---&r&er--~~~~--~~--~~fl€---s~s~eRsieRi 
reeBetieR-e~-£~~~~-4.~~-~-~~~~-a-AeaFiR§ 
eR--t~-~~-t~~--~Ae-~~F--~~--Be-~-~-tAe 
iR€eFma~ieR--&aemi~~ea-~~-~4r-~~-~~~--~Re--tAe 
em~±eyee-BR8eF-tAis-6eetieRT 

f51--~--BeRe£its-~~-s~s~eReee-~--Fee~eee-~--tAis 
~ a F a § F a ~ A - -a-nd- - t R. e - ~i-o-n-,- - a £ t e F - ..fl.evr-i-rHJ-,- - F e ye F s e s 
tAe-~~4~4€£~~-~~~--e-ik~F--ia-WRe±e-~--~-~~r~r-tAe 
eeffiffiis6ieR--sAa±±--eFeeF--a--±Hm~--sHffi--~aymeRt--e£--a±± 
BeRe£its-w4.tflRe~e-~~~~-~-t~~~~~-~--~~-ra~e-e£ 
6 % - -a- -ye-a-r-.- -'F-h-e- -effiJ?-l-e-yeF - 6 Aa ±±- -p-a-y- ~-lri-&- -lurAp- -&\:tffi -wi t AiR 
±Q-eays-e£-tAe-eFeerT 

4 At Automatic discontinuance or reduction. The employer 
may discontinue or reduce benefits by sending a certificate by 
certified mail to the employee and to the commission. together 
with any information on which the employer relied to support the 
discontinuance or reduction. The employer may discontinue or 
reduce benefits under paragraphs A and B no earlier than 21 days 
f rom the date that the certificate was mai led to the employee I 

The certificate must advise the employee of the date when the 
employee's benefits will be discontinued or reduced. as well as 
other information as prescribed by the commission. including the 
employee's appeal rights. The employer may discontinue or reduce 
benefits pursuant to this section under the following 
circumstances only: 

A. If the employee refuses an offer of reinstatement to a 
position that is suitable to the employee's medical 
condition. age. education. skills and prior work experience 
and the employee's physician or an independent medical 
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examiner has determined that the employee is medically able 
to perform the employment being offered; 

B. If the employee'S physician or the independent medical 
examiner determines that the employee is able to perform 
actually available employment and: 

(1) There is employment suitable to the employee's 
medical condition, age, education, skills and prior 
work experience actually available within the 
community; or 

(2) After 40 weeks from the date of the injury, within 
the State, if the employer demonstrates by affidavit 
that the position is actually available for the 
employee by reguired age, education, skills and prior 
work experience. If the employee demonstrates by 
affidavit that the employee applied for up to 3 of the 
identified positions within 10 days of being notified 
of availability and, through no fault of the employee, 
was not employed, the employee must be automatically 
reinstated; . 

C. If the employee returns to work other than during a trial 
work period under section 100-8, or if the employee 
continues to work following a trial work period: 

P. If the employee refuses to submit to a medical 
examination pursuant to subsection 5; 

E. If the employer and the employee file an agreement with 
the commission; 

F. If the employee has left the state for reasons other 
than returning to the employee's permanent residence at the 
time of injury and the employer has given notice to the 
employee by certified mail as evidenced by a· signed return 
receipt or has completed a diligent search; 

G. If the employee's whereabouts are unknown and the 
employer has completed a diligent search for the employee: or 

H. If the employee's treating physician or the independent 
medical examiner determines that the employee is able to 
return to work without any medical restrictions due to the 
injury. 

The work search standards and burdens of proof described in 
section 55-B, subsections 1 and 2. are applicable to all hearings 
under paragraph B. 
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The report of the independent medical examiner under paragraph H 
may be dated no earlier than 30 days before the filing of the 
employer's certificate under this subsection. 

If the employee refuses an offer of reinstatement or fails to 
return to available suitable work. benefits must be reduced in an 
amount equal to the difference between the employee's weekly 
benefit and the benefits the employee would have been entitled to 
receive if the employee had accepted reinstatement or returned to 
available suitable work. 

4-B. Employee's right to hearing. The employee may file a 
petition for review, contesting the employer I s discontinuance or 
reduction under SUbsection 4-A. Regardless of whether the 
employee files a petition prior to the date of the discontinuance 
or reduction. benefits may be discontinued or reduced as 
described in the employer's certificate. 

A. The commissioner, within 21 days after the employee 
files a petition for review, may enter an order providing 
for the continuation or reinstatement of benefits pending a 
hearing on the petition. The order must be based upon the 
information submitted by both the employer and the employee 
under this section. 

B. The COmmissioner shall adopt the medical findings of the 
independent medical examiner unless there is substantial 
evidence in the record that the medical findings are in 
error. "SUbstantial evidence" means at least a 
preponderance of evidence. "Substantial evidence" does not 
include medical evidence not considered by the independent 
medical examiner. The commissioner shall state in writing 
the reasons for not accepting the medical findings of the 
independent medical examiner. 

C. If either party disagrees with the order of the 
commissioner under paragraph A, that party may reguest an 
expedited hearing on the pending petition pursuant to 
section 98. 

P. If an order is not issued under paragraph A and the 
commissioner, after hearing, reverses that decision, either 
in whole or in part, the commissioner shall order payment of 
all benefits withheld together with interest at the rate of 
6% a year. The employer shall pay this amount within 10 
days of the order. 
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E . Ex c e pta s pro v ide din sub sec t ion 4 - A , par a g rap h E.I the 
employer has the burden of proof in any hearing under this 
section. 

5. Medical examination. Upon the request of the ~e~i~ieRe~T 
~jqe--o-omrn-i-&5-i-on--sjqa±±--{)-{"~- employer or the independent medical 
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iffi~a~~ia±-~t~~~~~~--&~~~-ees~§Ra~ee-~-~~~~&&~~-€~effi 
~Re-~~i>fH.~-cH.--a-t"-e-a--WfTe.F-e--~Re--em-p-i.~-ee---l"~ the independent 
medical examiner. The fee for the examination SRa~± ~ be paid 
by the employer. PaYFReA~--o-~-~ens-at4.-€>il--R\ay--Ge--~eased--e~ 
s~s~eAeea--ey--~fTe.-~~~~-~-~4.~--~~~~-eR--~Re 
~e~i~~eA-~£+ 

AT---~-~t~£~~-&P-~~-€e~~ifie£--~-~~-eeR\ffi~SS~eR 
·a£~e~-~~~4.-€>il-~~-~A-~~~~~-~Re-~~~-~-aB±e 
~e-~es~ffie-we~kt-e~ 

6. Recovery of overpayments. beffi~eRsa~~eA Any compens a t ion 
paid ey-k~~~--ttf~er-~fle-~~~-pes~ffiee-we~k-~-&e 
~eeeye~ee to an employee from the date the employee is not 
qualified for compensation to the date the employer automatically 
discontinued or reduced benefits pursuant to sUbsection 4-1\ is 
recoverable from the employee ~R-~-~tt~-~€~ieR-~~--ey-~~ 
eRl~~eye~ if+ the employer discontinued compensation pursuant to 
subsection 4-A, paragraphs C to G. 

AT--At-~fl€-k~~~-4ri1T~-~~~-&-~~~~~&-~aeeF-~Ri&-see~~eRT 
~jqe-~~y~-~~~-~~-a-€e~t4f4€~te-k~-~~-effi~~~-Rae 
Fes~ffiea-we~kt-aRe 

BT---A€~eF--~Re--ReaF~R§--~Re--eeR\R\~SS~eReF--€~Res--~jqa~--~Re 
~e~~~~eR-~-~~e~~~y--f~~-~-eeeree&-~~--eeffi~eRsa~ieR 
eeaseT 

7. Report. The chair of the commission shall provide a 
report to the joint standing committee of the Legislature having 
jurisdiction over labor matters by December 1« 1992, regarding 
automatic suspension and . reduction of benefits under this 
section. The report must include: 

A. The number of cases in which employers automatically 
suspended or reduced benefits under subsection 4-A, 
paragraphs A to H: 

B. The number of cases in which employees requested a 
hearing pursuant to subsection 4-B; 
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C. The number of cases in which a commissioner entered an 
order under subsection 4-B, paragraph A and the 'number of 
cases in which the order was entered within 21 days; 

D, The number of cases in which a commissioner upheld an 
employer's automatic suspension or reduction of benefits 
after hearing; and 

E. Any other information that the chair considers useful. 

Sec. D·22. 39 MRSA §110, sub-§3 is enacted to read: 

3. Attorney's fees. Attorney's fees fa r lump-sum 
settlements are limited as follows. The employer may be assessed 
an attorney's fee based on a lump-sum settlement for services on 
behalf of the employee, The fee may not exceed: 

A, Ten percent of the first $50,000 of the settlement; 

12. Nine percent Qf the first $lQ,QQQ Qve:c $SQ,QQQ Qf the 
settlement; 

C, Eigbt percent Qf tbe next $lQ,QQQ Qver $5Q,QQQ Qf the 
settlement: 

D, Seven p~Hcent Qf the next $lQ,QQQ Qver $5Q,QQQ Qf the 
settlement: 

E. Six percent Qf the next $lQ,QQQ Qver $SQ,QQQ Qf toe 
~ettlement; and 

F. Fi ve percent Qf any amQunt Qver '$100,000 Qf ~ 
settlement. 

Sec. D-23. 39 MRSA c.l, sub-c. V is enacted to read: 

SUBCHAPTER V 

MEDICAL COORDINATION 

§12l. Office of Medical Coordination established 

The Office of Medical CQQrdinatiQn is established tQ 
cQQrdinate medical and occupatiQnal health services tQ injured 
emplQyees tQ ensure tbe delivery Qf apprQpriate medical and 
QccupatiQnal bealth services and tQ implement the medical 
examiner system and administer and supervise independent medical 
examiners, medical utilizatiQn review and case management under 
this Title, 

58-2856(17) 



§122. Medical Coordinator 

1. Appointment. The Medical Coordinator shall direct the 
Office of Mediccl COQrdination. The Medical Coordinator is 
referred to in this subchapter as the "coordinator." At any time 
the position of Medical Coordinator is vacant, the chair of the 
commission, after consultation with the COmmissioner of Human 
Services and the Commissioner of Professional and Financi.al 
Regulation shall submit the names of 3 candidates for the 
position of Medical Coordinator to the Governor. The Governor 
may appoint one of the candidates as Medical Coordinator, or may, 
at the Governo r 's di sc ret i on, rej ect all candi da tes and request 
another list of candidates from the chair. The Medical 
Coordinator serves for a term of 5 years or until a successor is 
appointed and qualified. 

2. Qualifications. The coordinator must be qualified bv 
training, professional experience or education in employment 
rehabilitation, medical treatment and occupational health and 
safety and must be familiar with the workers' compensation system. 

3. Powers and duties. In addition to any other provisions 
in this subchapter, the coordinator has the following powers and 
duties. 

A, The coordinator is responsible for the receipt of 
reports and other information required under this Title and 
may require supplementary information needed to fulfill the 
purposes of this subchapter. 

B. The coordinator shall propose rules to the chair and the 
chair may adopt those rules pursuant to Title 5, chapter 
375 to carry out the purposes of this subchapter including, 
but not limited to the following: 

(1) Rules required to create and maintain a list of 
health care providers experienced and competent in the 
treatment of work-related lnluries to serve as 
independent medical examiners from each of the health 
care fields that the coordinator finds most commonly 
used by injured employees; 

(2) Rules requi red to develop and implement an 
independent medical examiner system for resolution of 
disputes by independent medical examiners. including 
procedures before the independent medical examiner and 
the parties' ability to propound question!'; relating to 
the medical condition of the employee to be submitted 
to the independent medical examiner: 
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(3) Rules required to develop and implement a medical 
utilization and case management progra~ consistent with 
the requirements of section 52-D. In establishing 
these rules, the coordinator shall consult with 
organizations knowledgeable about health care 
utilization and cost containment, including health care 
providers and insurers that have implemented 
utilization review and case management; and 

(4) Rules establishing specific protocols pertaining 
to the extent and duration of treatment for specific 
injuries and illnesses. and the chair may adopt these 
rules. 

In adopting rules. the chair shall distinguish among and 
respect the different types of health care providers and 
health care services. 

C. The coordinator sha 11; 

(1) Monitor medical and occupational health services 
provided to injured workers under this Title; 

(2) Encourage agreement and attempt to conciliate 
differences on medical and occupational health services 
issues'j 

(3) Provide leadership in the development of 
occupational health centers; 

(4) Review and make recommendations on the fee 
schedule established in section 52-B; 

(5) Oversee medical utilization review pursuant to 
section 52-Oj and 

(6) Together with the chair establish and maintain the 
fee schedule pursuant to section 52-B. 

D. The coordinator may not provide direct medical 
seryices. Medical services under this subchapter must be 
provided by private and public medical professionals and 
occupational health centers. 

E. The coordinator shall make efforts to educate and 
disseminate information to all persons interested in medical 
and occupational health servicp.s as those services relate to 
injured workers. 
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4. Access to records. Except for purposes directly 
connected with the administration of the Office of Medical 
Coordination, a person may not solicit, disclose, receive or make 
use of, or aut~orize, knowingly permit, participate in or 
acquiesce in the use of any list of, or names of, or any 
information concerning individuals applying for or receiving 
medical coordination services. directly or indirectly derived 
from the records, papers, files or communications of the Office 
of Medical Coordination or acguired in the course of the 
performance of official duties. This subsection does not prevent 
any employee or that person's employer from obtaining or viewing 
information relating to the medical coordination services 
provided to the employee under th~s subchapter. 

Sec. D·24. Implementation of rate reductions. The Superintendent of 
Insurance shall, in the workers' compensation proceeding 
aut h 0 r i zed pur sua n t to P r i vat e and Spec i a 1 Law 19 9 1 , c hap t e r 1 6 
and subsequent rate proceed i ng s , 0 rde r appropr i a te reduct ions in 
workers' compensation rates to reflect the impact of this Act. 
The superintendent shall report to the Legislature whether the 
percentage reductions attested to by the Bureau of Insurance 
actuary as a result of this Act is adequately reflected in the 
reductions in these proceedings. 

Sec. D·25. Application; retroactivity; average weekly wages, earnings or salary. 
That section of this Act that enacts the Maine Revised Statutes, 
Title 39, section 2, subsection 2, paragraph G applies to 
employees injured on or after the effective date. of this Act and 
retroactively to employees injured before the effective date of 
thi s Act except those emp loyees awa rded compens a t ion cons i stent 
with the holding in Ashby vs. Rust Engineering, 559 A.2d 774 (Me. 
1989) . 

Sec. D·26. Applications. Except as otherwi se provided, thi s Act 
applies only to injuries occurring on or after the effective date 
of this Act. 

Sec. D·27. Effective date. The following sections take effect 
"January I, 1992: 

1. Those sections in Part A enacting the Maine Revised 
Statutes: 

Title 24-A, section 2362-A; 
Title 24-A, section 2362-B; 
Title 24-A, section 2365-A; 
Title 24-A, section 2366, SUbsection 5, paragraph C; and 
Title 24-A, section 2366, subsection 7-Ai 

2. Those sections in Part A amending: 
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Title 24-A, section 2364, subsection 4, paragraph A; 
Title 24-A, section 2366, subsection 2, paragraph B; 
Title 24-A, section 2366, subsection 3, paragraphs A 
and B; and 
Title 39, section 72; and 

3. Those sections in Part C enacting: 

Title 24-A, section 2364, sUbsection 4, paragraph C-1; and 
Title 24-A, section 2366, subsection 11. 

PARTE 

Appropriation. The following funds are appropriated from the 
General Fund to carry out the purposes of this Act. 

'WORKERS' COMPENSATION COMMISSION 

Workers' Compensation Commission 

All Other 

Provides funds to establish 
and operate an "800" 
telephone number and to 
provide written notification 
to employees of workers' 
compensation actions. 

Office of Medical Coordination 

positions 
Personal Services 
All Other 
Capital Expenditures 

TOTAL 

Provides funds to establish 
the Off ice of Medi ca 1 
Coordination to include one 
Medical Coordinator position 
and one Secretary position 
with related operating 
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1991·92 1992·93 

$35,000 

(2.0) 
$51,677 

12,948 
3,500 

$68,125 

$39,450 

(2.0) 
$77,483 

17,198 

$94,681 



\ I 
1 

expenses and capital 
expenditure funds for 
computer equipment. 

\VORKERS' COMPENSATION COMMISSION 
TOTAL 

PARTE 
TOTAL APPROPRlA TIONS 
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Be it enacted by the People of the State of Maine as follows: 
2 

PART A 
4 

Sec. A-i. 24-A MRSA §2362, as enacted by PL 1987, c. 559, 
6 Pt. A, §4, is repealed and the following enacted in its place: 

8 §2362. Workers' compensation rates 

10 1. Prior approval. Workers' compensation rates and 
classifications must be approved, modified or disapproved by the 

12 superintendent subject to this chapter. Rates determined by the 
superintendent are maximum rates except as provided in subsection 

14 2. Premium rates less than those approved may be used if filed 
with the superintendent within 5 days after commencing use. If 

16 the superintendent has reason to believe that the fili~proquces 
rates that are inadequate or unfairly discriminatory, the 

18 superintendent mav disapprove them under chapter 23 and chapter 
25, subchapter I. 

20 
2. Upward deviation ~rmitted. Rates up to 20°"" above the 

22 rates established by the superintendent may be used by an insurer 
in the voluntary market on a risk-by-risk basis. An offer of 

24 insurance using rates in excess of the rates established by the 
superintendent may not be used to deny eligibility to the safet~ 

26 pool of the residual market mechanism. 

28 Sec. A-2. 39 MRSA §2, sub-§2, ~B-i, as amended by PL 1989, c. 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

511, is further amended to read: 

B-1. Notwithstanding paragraphs A and B, the average weekly 
wage of a seasonal worker sHa±±-be is determined by dividing 
the employee's total wages, earnings or salary for the p~i9~ 
ea±enaa~ immediately preceding year by 52. 

(1) For the purposes of this paragraph, the term 
"seasonal worker" does not include any employee who is 
customarily employed, full time or part time, for more 
than 26 weeks in a calendar year. The employee need 
not be employed by the same employer during this period 
to fall within this exclusion. 

( 2 ) Notwithstanding subparagraph (1) , the term 
"seasonal worker" includes, but is not limited to, any 
employee who is employed directly in agriculture or in 
the harvesting or initial hauling of forest products. 

Sec. A-3. 39 MRSA §Si, sub-§i, as enacted by PL 1981, c. 200, 
is amended to read: 

1. Entitlement. If an employee who has not given notice of 
52 His the employee's claim of common law or statutory rights of 
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action, or who has given the notice and has waived the same, as 
2 provided in section 68 28-A receives a personal injury arising 

out of and in the course of His employment or is disabled by 
4 occupational disease, He--£RaJl the employee must be paid 

compensation and furnished medical and other services by the 
6 employer who has assented to become subject to this Act. 

Entitlement for any personal injury or occupational disease must 
8 be established by objective medical evidence. 

10 Sec. A-4. 39 MRS A §Sl, sub-§S is enacted to read: 

12 5. Apportioxmtent between work: related and nonwork: related 
injuries or conditions. When, as determined by the independent 

14 medical examiner, one or more work related injuries or conditions 
combine with, aggravate or are aggravated by one or more 

16 nonwQ..ck-relat5Ld injuries or conditions to produce an inc-ill?acit}'L 
a change in incapacity or a need for medical treatment, the 

18 liability of the employer is governed by this subsection. 
Liability for the incapacity or condition must be apportioned on 

20 the basis of an independent medical examiner's medical 
determination of the relative contribution of each injury or 

22 condition on a percentage basis, and the employer is liable only 
for that portion of incapacity or treatment caused by the 

24 work-related injury. 

26 Sec. A-S. 39 MRSA §Sl-B, sub-§8, as amended by PL 1991, c. 
615, Pt. C, §3, is further amended to read: 

28 
8. Effect of payment. If, within the 60-day period 

30 established in subsection 7 and after the payment of compensation 
for incapacity without an award, the employer elects to 

32 controvert the claim to compensation for incapacity, the payment 
of compensation may not be considered to be an acceptance of the 

34 claim or an admission of liability. Notwithstanding the 
provisions of section 99-C, the acceptance of compensation in any 

36 case, except by decision or agreement, by the injured employee or 
the employee's dependents is not considered an admission by the 

38 employee or the employee's dependents as to the nature and scope 
of the employer's liability or a waiver of the right to question 

40 the amount of compensation or the duration of the same or the 
nature of the injury and its consequences. 

42 
The employer may continue the payment of compensation for 

44 incapacity under subsection 3 following the filing of a notice of 
controversy and up to the eeRveRiR~--e£--£He commissioI}~_r 's 

46 decision following a formal hearing if the notice of controversy 
was filed prior to the expiration of the 60-day period 

48 established in subsection 7. The continuation of payments under 
these circumstances is not an acceptance of the claim or an 

50 admission of liability on the part of the employer. When 
benefits paid under this paragraph are discontinued QLJ_edu_~~il, 

52 prior to the commissioner's determination following a formal 
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hearing but beyond the 60-day period established in subsection 7, 
2 the employer must give written notice to the employee at the time 

of discontinuing or reducing and the employee is entitled to an 
4 expedited hearing within 14 days after the employee requests a 

hearing. 
6 

Sec. A-6. 39 MRSA §52-B, sub-§l, as amended by PL 1991, c. 
8 615, Pt. D, §4, is further amended to read: 

10 1. Maximum charges. Standards, schedules or scales of 
maximum charges for individual services, procedures of courses of 

12 treatment. The maximum charges may not be less than the usual, 
customary and reasonable charge paid by private 3rd-party payors 

14 for similar services provided by Maine health care providers. In 
establishing these standards, schedules or scales, the commission 

16 shall consult with organizations representing health care 
providers and other appropriate groups. The standards must be 

18 adjusted annually to reflect any appropriate changes in levels of 
reimbursement. The standards Baa1-1- must apply to hospital costs 

20 and health care providers and must be in effect no later than 
January I, 1992. Notwithstanding this section or any other 

22 provision of law, the standards, schedules or scales for 1993 are 
the same as those in effect on January I, 1992; and 

24 
Sec. A-7. 39 MRSA §53, as amended by PL 1973, c. 557, §l, is 

26 further amended to read: 

28 §S3. Waiting period; when compensation payable 

30 No compensation for incapacity to work 6aa1-1--13e is payable 
for the first 3 days of incapacity, except that t:iFemeR--sha1-1-

32 firefighters receive compensation from the date of incapacity. In 
case incapacity continues for more than 14 days, compensation 

34 6aa1-1--13e is allowed from the date of incapacity. 

36 Sec. A-S. 39 MRSA §54-B, as amended by PL 1991, c. 615, Pt. 
D, §6, is repealed. 

38 
Sec. A-9. 39 MRSA §§54-C and 54-D are enacted to read: 

40 
§S4-C. Compensation for temporary total incapacity 

42 
1. Temporary total benefits. While an injured employee's 

44 incapacity for work is total, the employer shall pay that 
employee a weekly compensation equal to 60 0

/0 of that employee's 
46 average gross weekly wages, earnings or salary, but not more than 

the maximum benefit under section 53-B or less than $25 weekly. 
48 The total number of weeks of compensation du~ the employee under 

this section may not exceed 156 weeks from the date of injury. 
50 

52 
2. Li~itation Any employee who is able to perform 

.=f'-'u"-'l"-'l=-----"'t-=i"-'ml.>e'-------'r"-'e""m"-'-"u"'n""e'-"r,..,a"-t"-"'.iLv-"'ec_-"w"'o'-'rO-,k"--~l",-,' n'-'-----"'t...,h""e'---_-'o'-'r"-'d~i"-'n-"'a""rcJyr---compe tit i ve 1 abo r 
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market, regardless of the availability of that work in and around 
2 the employees community is not eligible for compensation under 

this section, but may be eligible for compensation under section 
4 55-8. Reasonable moving and relocation expenses for employees 

who are retrained or rehabilitated under this Act are available 
6 as provided in section 87, subsection 2. 

8 3. Applicability. This section applies only to employees 
injured on or after the effective date of this section. 

10 
§54-D. Compensation for total permanent incapacity 

12 
1. Permanent total benefjts. While the incapacity for work 

14 resulting from the injury is total, the employer shall pay the 
injured employee a weekly compensation equal to 60% of that 

16 employee's average gross weekly wages, earnings or salary but not 
more than the maximum benefit under section 53-8 nor less than 

18 $25 weekly. 

20 2. Annual adjustment. Beginning on the 3rd anniversary of 
Lhe injury, weekly compensation under this section must be 

22 adjusted annually. The adjustment must be equal to the lesser of 
the actual percentage increase or decrease in the state average 

24 weekly wages, as computed by the Bureau of Employment Secur i tYL 

for the previous year or 5%, whichever is less. 
26 

The annual adjustment must be made on the 3rd and each succeedin~ 
28 anniversary date of the injury, except that, when the effect of 

the maximum under section 53-B is to reduce the amount of 
30 compensation to which the claimant would otherwise be entitled, 

the adjustment must be made annually on July 1st. 
32 

3. Presumption. For the purposes of this Act, in the 
34 following cases, it is conclusively presumed that the injury 

resulted in permanent total incapacity and that the el~ee is 
36 unable to perform full-time remunerative work in the ordinary 

competitive labor market in the State: 
38 

40 

42 

44 

46 

48 

50 

52 

A. The total and irrevocable loss of sight in both eyes; 

8. The loss of both hands at or above the wrist: 

C. The loss of both feet at or above the ankle: 

D. The loss of one hand and one foot; 

E. An injury to the spine resulting in permanent and 
complete paralysis of the arms or legs: or 

F. An injury to the skull resulting in incurable imbecility 
or insanity. 
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4. Limitation. Any employee who is able to perform 
2 full-time remunerative work in the ordinary competitive labor 

market in the State, regardless of the availability of that work 
4 in and around that employee's community, is not eligible for 

compensation under this section, but may be eligible for 
6 compensation under section 55-B. This limitation does not apply 

to cases described under subsection 3. Reasonable moving and 
8 relocation expenses for employees who are retrained or 

rehabilitated under this Act are available as provided in section 
10 87, subsection 2. 

12 5. Applicability. This section applies only to employees 
injured on or after the effective date of this section. 

14 
Sec. A-IO. 39 MRSA §55-B, as repealed and replaced by PL 

16 1991, c. 615, Pt. D, §7, is repealed and the following enacted in 
its place: 

18 
§55-B. Compensation for partial incapacity 

20 
1. Benefit and duration. While the injured employee's 

22 incapacity for work is partial, the employer shall pay the 
injured employee a weekly compensation equal to 60% of the 

24 difference, due to the injury, between the employee's average 
gross weekly wages, earnings or salary before the injury and the 

26 weekly wages, earnings or salary that the employee is able to 
earn after the injury, but not more than the maximum benefit 

28 under section 53-B. An employee is not eligible to receive more 
than 260 weeks of compensation under this section or more than 

30 364 weeks under a combination of this section and section 54-C, 
~~cept that, this number may be extended to 520 weeks if an 

32 employer agrees or a commissioner finds that the employee is, as 
a result of personal injury under this Title, incapacitated due 

34 to a permanent loss of 75% or more of any of the following bodily 
functions or senses: 

36 
A. One eye; 

38 
B. One hand; 

40 
C. One arm; 

42 
D. One foot~ 

44 
E. One leg. 

46 
The degr~ee of loss under this section must be determined using 

48 the schedules prescribed by the commission under section 56-B. 

50 2. Eyaluation standard~. This subsection governs the 
determination of an injured employee's degree of incapacity under 

52 this section. 
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2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

A. During the first 40 weeks from the date of the injJ1Q'L 
the commission shall consider the availability of work that 
the employee is able to perform in and around the emili~s 
community and the employee's ability to obtain such work 
considering the effects of the employee's work-related 
injury. If no such work is available in and around the 
employee's community or if the employee is unable to obtain 
such work in and around the employee's community due to the 
effects of a work-related injury, the employee's degree of 
incapacity under this section is 100%. The employee has the 
burden of production and proof on the availability of work. 

B. After the first 40 weeks from the date of injury, the 
employer has the burden of production regarding the 
employee's capacity to perform work and the burden of 
~ducing a list of suitable and available job positions 
within the State. The employee has the burden of production 
regarding a good-faith exploration of the positions on the 
list. The employee bears the ultimate burden of proof to 
show that the employee was not hired for one of the 
positions. The employer shall pay all reasonable expenses 
incurred by the employee in conducting the exploration of 
the positions on the list provided by the employer. 

26 3. Applicability. This section applies only to employees 
injured on or after the effective date of this section. 

28 
Sec. A-I1. 39 MRSA §56-B, sub-§l, as amended by PL 1991, c. 

30 615, Pt. 0, §8, is further amended to read: 

32 1. Weekly benefit. In the case of permanent impairment, 
the employer shall pay the injured employee a weekly benefit 

34 equal to J,L~ 60°-6 of the state average weekly wage, as computed by 
the Bureau of Employment Security, for the number of weeks shown 

36 in the following schedule: 

38 A. One week for each percent of permanent impairment to the 
body as a whole from 0 to 14%; 

40 

42 

44 

46 

48 

B. Three weeks for each percent of permanent impairment to 
the body as a whole from 15% to 50%; 

C. Four and 1/2 weeks for each percent of 
impairment to the body as a whole from 51% to 85%; 

permanent 
and 

D. Eight weeks for each percent of peimanent impairment to 
the body as a whole greater than 85%. 

50 Compensation under this section is reduced by any compensati0n tQ 
be received by the employee under section 54-B or 55-B f'eeeiveEl 

52 ay-Ese-emp±syee. 
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2 Sec. A-12. 39 MRS A §65-A is enacted to read: 

4 §65-A. Applicability 

6 Section 65 governs any actions, dispositions or proceedings 
under this Act after the effective date of this section. 

8 
Sec. AmB. 39 MRSA §71-A, sub-§§4 and 5 are enacted to read: 

10 
4. Offsets. If a settlement is approved and the employee 

12 suffers another injury for which compensation is payable under 
this Act, the benefits payable for the subseguent injury must be 

14 reduced by an amount not to exceed the amount of the settlement 
to the extent necessary to avoid duplicative payment of benefits 

16 for any period of incapacity. All settlement agreements must 
expressly allocate amounts payable as compensation for wage loss, 

18 medical services, permanent impairment or other benefits agreed 
to by the parties, subject to a determination by the commissioner 

20 that the settlement is fair and reasonable. 

22 5. Disapproval; disqualification of commissioner. A 
commissioner who disapproves or otherwise fails to approve a 

24 llLQposed lump-sum settlement must be disqualified from presiding 
at any subseguent formal hearihg in that case. 

26 
Sec. A-14. 39 MRSA §92·B, sub-§2, as enacted by PL 1991, c. 

28 615, Pt. 0, §19, is amended to read: 

30 2. Duties. The independent medical examiners shall render 
medical findings on the medical condition of the employee and 

32 related issues as specified under this section. The physician or 
other provider appointed as the independent medical examiner in a 

34 case may not be the employee's treating health care provider and 
may not have treated the employee with respect to the injury for 

36 which benefits are being paid. Nothing in this subsection 
precludes the selection of providers authorized to receive 

38 reimbursement under section 52 to serve in the capacity of an 
independent medical examiner. A physician who has examined all 

40 the employee at the request of an insurance company or employer 
in accordance with section 65 during the previous 52 weeks is 

42 not eligible to serve as an independent medical examiner with 
respect to the injury for which benefits are being claimed. 

44 
Sec. A·15. 39 MRSA §92·B, sub-§3, !ffB, as enacted by PL 1991, 

46 c. 615, Pt. 0, §19, is amended to read: 

48 

50 

52 

B. Determination of degree of impairment under section 55-B 
and of maximum medical improvement and degree of impairment 
under section 56-B; 

Sec. A·16. 39 MRSA §92-B, sub-§10 is enacted to read: 
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1 0 • App Ii c ab iIi t-y-,<-. __ T~h,-"i,-"s"----",s,-,e"-,c"-t~i-,=o,-"n=-----,;;g...,o<-v-,--e~r-,"n,-,s"----,,,a,-,,n,,,,y,--,----,a=c t i QQ~L 
dispositions or proceedings under this Act after the effective 
date of this subsection. 

Sec. A-17. 39 MRSA §95, as amended by PL 1991, c. 615, Pt. A, 
§44, is further amended to read: 

§95. Time for filing petitions 

Any employee's claim for compensation under this Act is 
12 barred unless an agreement or a petition as provided in section 

94 is filed within 2 years after the date of the injury, or, if 
14 the employee is paid by the employer or the insurer, without the 

filing of any petition or agreement, within 2 years of any 
16 payment by such employer or insurer for benefits otherwise 

required by this Act. ±.Ae-~-yea£--pe-£-ioo--i-n--wh-i-oh---a-H--emp1-eyee-may 

18 Ei±e-a-€±a4m-BB€~-£~-~~~~~~~~~~-~&&-emp1-eyee~&-emp±eye~ T 

i£-~Re-emF±ey€~-~-~~~-~1~~-~-~n}~~Yr-~11-e&-a-EiFst 

20 FepeFt-~--iBjHFY-~ FeqHi~ea-~-seetieB-~~-e£-~~-AetT With 
respect to those injuries for which section 106 requires the 

22 filing of a first report of injury, the 2-year period in which an 
employee may file a claim does not begin to run until the 

24 employee' s employer, if the employer has actual knowledge of the 
injury, files a first report. Any time during which the employee 

26 is unable by reason of physical or mental incapacity to file the 
petition is not included in the period provided in this section. 

28 If the employee fails to file the petition within that period 
because of mistake of fact as to the cause and nature of the 

30 injury, the employee may file the petition within a reasonable 
time. In case of the death of the employee, there is allowed for 

32 filing said petition one year after that death. No petition of 
any kind may be filed more than 6 years following the date of the 

34 latest payment made under this Act. For the purposes of this 
section, payments of benefits made by an employer or insurer 

36 pursuant to sect~ion 5l-B or 52 are considered payments under a 
decision pursuant to a petition, unless a timely notice of 

38 controversy has been filed. 

40 Sec. A-1S. 39 MRS A §96-A, sub-§3 is enacted to read: 

42 3. Effect of ~revioMs settlement. A petition or claim for 
benefits of any type available under this Act is not allowed on 

44 account of an injury that has been previously resolved by a 
lJ,tmp-sum sett;.lement or by any other final settlement proces_s 

46 pursuant to the laws of any other jurisdiction. 

48 Sec. A-19. 39 MRSA §100, sub-§4-B, '1{C, as enacted by PL 1991, 

50 

52 

c. 615, Pt. D, §2l, is amended to read: 

C. If either party djsagrees 
commissioner under paragraph A, 

with the order of the 
that party may request an 
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14 

expedited hearing on the pending petition pursuant to 
section 98. If an employee petitions for review of a 
discontinuance or a reduction in benefits made under 
subsection 4-A more than 21 days after the discontinuance or 
reduction and either party disagrees with the order of the 
commissioner under paragraph A, that party may request a 
hearing, but is not entitled to a hearing on an expedited 
basis pursuant to section 98. 

Sec. A-20. 39 MRSA §100, sub-§8 is enacted to read: 

8. Applicability. This section governs any actions, 
disposi tions or proceedings under this Act after the effective 
date of this subsection. 

16 Sec. A-21. 39 MRSA §110, sub-§3, ~E, as enacted by PL 1991, c. 

18 

20 

22 

24 

615, Pt. D, §22, is amended to read: 

E. Six percent of the next $±GrGGG $20,000 over $50,000 of 
the settlement; and 

Sec. A-22. 39 MRSA §111, first~, as amended by PL 1985, c. 
118, is further amended to read: 

No employee sha±± may be discriminated against by any 
26 employer in any way for testifying or asserting any claim under 

this Act. Any employee who is so discriminated against may file 
28 a petition alleging a violation of this section. The matter 

sha±± musj;, be referred to a commissioner for a formal hearing 
30 under section 98, but any commissioner who has previously 

rendered any decision concerning the claim must be excluded. If 
32 the employee prevails at this hearing, the commissioner may award 

the employee reinstatement to his the employee's previous job, 
34 payment of back wages, reestablishment of employee benefits and 

reasonable a~~eFneys~ pttorney's fees. 
36 

38 PARTB 

40 Sec. B-1. 4 MRSA c. 35 is enacted to read: 

42 CHAPTER 35 

44 WORKERS' COMPENSATION COMMISSION 

46 §164l. Commission established 

48 The Workers' Compensation Commission is established within 

50 

52 

the Judicial Department. 

§1642. Workers' Compensation Commission 
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1. Membership; term. The Workers' Compensation Commission, 
2 as established in this section, consists of 11 members who must 

be persons learned in the law and members of good standing of the 
4 bar of this State. The members must be appointed by the Governor 

within 60 days after a vacancy occurs or a new commissioner is 
6 authorized, subject to review by the joint standing committee of 

the Legislature haying jurisdiction over judiciary matters and to 
8 confirmation by the Legislature. One of the commissioners, to be 

designated by the Goyernor as chair, must be appointed for the 
10 term of 7 years from the date of the chair's appointment and the 

other commissioners for a term of 6 years each from the date of 
12 their respective appointments. 

14 2. Vacan-.ties: removal. Commissioners hold office for the 
terms provided in sUbsection L unless removed, and until their 

16 successors are appointed and gualified, but not beyond 6 months 
after the expiration of their terms. They must be sworn and for 

18 inefficiency, willful neglect of duty or for malfeasance in 
office may be removed by the Governor, only with the review and 

20 concurrence of the joint standing committee of the Legislature 
having jurisdiction over judiciary matters upon hearing in 

22 executive session, or by impeachment. Before removing a 
commissioner, the Governor must notify the President of the 

24 Senate and the Speaker of the House of Representatives of the 
removal and the reasons for the removal. In case the office of 

26 chair becomes vacant, the senior appointed commissioner acts as 
chair until the Governor makes an appointment to fill the vacanc~ 

28 
3. Salary: expenses; retirement. Salaries of commi§~j.on!;!rs 

30 are as provided in Title 2, section 7, subsection 2. Members of 
the commission are entitled to receive their actual, necessarYL 

32 cash expenses while away from their offices on official busin~ 
of the commission. Commissioners who elect to join the Maine 

34 State Retirement System receive credit for their creditable 
service as a member of the Maine State Retirement System prior to 

36 July L 1983 and for any service as a commissioner from July L 
1983 to November 30, 1984 without further contribution. 

38 
4. Practice. Each commissioner and chair shall devote full 

40 time to the duties of the office and may not hold any other 
public office or public ¢mployment. A commissioner may nQt 

42 practice law during the term of office, nor may the commissioner 
during that term be the partner or associate of any person in the 

44 practice of law. 

46 5. Headquarters; regional offices. The commission shallo 
have its central office in Augusta, and 4 district offices to ~~ 

48 located in Androscoggin, Aroostook, Cumberland and Penobscot 
Counties. The commission may hold sessions at any place within 

50 the State. 
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6. Seal. The commission shall have a seal bearing the 
2 words "Workers' Compensation Commission of Maine." 

4 51643. Jurisdiction 

6 The Workers' Compensation Commission has jurisdiction over 
actions brought pursuant to the Workers' Compensation Act. 

8 

51644. Authority of chair; administration 
10 

1. Rules. The chair of the commission has general 
12 supervision over the adminis tration of the Workers' Compensation 

Act, and responsibility for the efficient and effective 
14 management of the commission and its employees. Subject to any 

applicable requirements of the Maine Administrative Procedure Act 
16 after obtaining the advice of the commissioners, the chair shall 

make rules, prescribe forms and make suitable orders as to 
18 procedure adopted to ensure a speedy, efficient and inexpensive 

disposition of all proceedings. 
20 

2. Employees. The chair shall appoint an assistant to the 
22 chair, who shall serve at the chair's pleasure. Subject to the 

Civil Service Law, the chair shall apJ?Qint a Director of 
24 Administrative Services, full-time or part-time reporters and 

such legal, professional and clerical assistants as may be 
26 necessary. 

28 3. Data system: reports. The chair is responsible for 
development and administration of the commission data system. 

30 The chair shall report quarterly to the Governor, the President 
of the Senate and the Speaker of the House of Representatives on 

32 each commissioner's caseload and progress, and the number of 
instances in which each commissioner has exceeded the 30-day rule 

34 contained in Title 39, section 99-B. 

36 4. Booklets; information. To ensure that both employerJi 
and employees are fully informed as to their rights and 

38 responsibili ties under the Workers' Compensation Act, the chair 
shall prepare, publish and distribute an illustrated booklet 

40 explaining, in informal and readily understandable language, 
those rights and responsibilities. The chair is responsible for 

42 periodic revision of the booklet. 

44 5. Active retired commissioners. Any commissioner having 
retired from the commission is eligible for appointment as an 

46 active retired commissioner. The Governor, subject to review by 
the joint standing committee of the Legislature havi~ 

48 i-urisdiction over judiciary matters and to confirmation by the 
Legislature, may, upon being notified of the retirement of a 

50 commissioner, appoint that commissioner to be an active retired 
commissioner for a term of 4 years, unless sooner removed, and 

52 subject to reappointment. An active retired commissioner has the 
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same powers as before retirement, except that the active retireq 
2 commissioner shall act only in those cases and at times and 

places as directed by the chair, and except that an active 
4 retired commissioner may not be a member of a panel of the 

appellate division. 
6 

An active retired commissioner who performs the services of a 
8 commissioner at the direction and assignment of the chair is 

entitled to compensation at a rate established by the chair, as 
10 long as the total per diem compensation and retirement pension 

received by an active retired commissioner does not exceed the 
12 annual salary of a regular commissioner. In addition, the active 

retired commissioner is entitled to reimbursement for expenses 
14 actually and reasonably incurred in the performance of the active 

retired commissioner's duties. 
16 

6. Abuse investigation unit. The chair shall provide 
18 adequate funding for a unit of abuse investigation. 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

52 

A. The chair shall, subject to the Civil Service Law, 
appoint at least 2 abuse investigators for the unit of abuse 
investigation. Investigators must be qualified to perform 
their duties by experience and training. 

B. The unit of abuse investigation, at the direction of th~ 

chair, shall investigate all complaints or allegations of 
fraud, illegal or improper conduct or violation of the 
Workers' Compensation Act or rules of the commission_relat~Q 
to workers' compensation insurance, benefits or ~~KQill~ 

including those acts by employers, employees or insurers. 
All records, correspondence and reports of investigation in 
connection with actual or alleged fraud, illegal or improper 
conduct or violation of the Workers' Compensation Act or 
rules of the commission and all records, correspondence and 
reports of criminal prosecution or civil action are 
confidential. The confidential nature of any record, 
correspondence or report does not limit or affect the use of 
those materials in any prosecution or action. 

C. Each employer or employee, and each state, countYL 
municipal or quasi-governmental agency shall cooperate fully 
with the unit of ~buse investigation and provide ~ 
information requested by it. 

D. The unit of abuse investigation shall report all its 
findings to the chair. 

E. Whenever the chair determines th_at a fraud, at temp_t.-ed 
fraud or violation of the Workers' Compensation Act or rule~ 

may have occurred, the chair shall report in writing all 
information concerning the fraud, attempted fraud or 
violation to the Attorney General or a delegate for 
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4 

6 

QPpropriate action, including a civil action for recovery of 
funds and criminal prosecution by the Attorney General. 

7. Information. The commission 
telephone number to enable employees 
information from the commission. 

shall maintain a toll-free 
and employers to obtain 

8 §1645. Investigations; subpoenas; depositions 

10 1. Investigators. Any commissioner, when the interests of 
any of the parties or when the administration of the Workers' 

12 Compensation Act demand, may appoint a person to make a full 
investigation of the circumstances surrounding any industrial 

14 injury or any matter connected with that injury, and report the 
circumstances without delay to the office of the commission. 

16 
2. Subpoenas. Any commissioner may administer oaths and 

18 gJl.Y commissioner, notary public or clerk of any Superior Court 
may issue subpoenas for witnesses and subpoenas duces tecum to 

20 compel the production of books, papers and photographs related to 
any questions in dispute before the commission or to any matters 

22 involved in a hearing. Witness fees in all proceedings under the 
Workers' Compensation Act must be the same as for witnesses 

24 before the Superior Court. When a witness subpoenaed and obliged 
to attend before the commission or any member of the commission 

26 fails to do so without reasonable excuse, the Superior Court or 
any Justice of the Superior Court, on application of the Attorney 

28 General made at the written request of a member of the 
commission, may compel obedience by attachment proceedings for 

30 contempt as in the case of disobedience of the requirements of a 
subpoena issued from that court or a refusal to testify in that 

32 court. 

34 3. Proceedings before Workers' Compensation Commission. In 
all proceedings before the Workers' Compensation Commission, 

36 discovery is available to any of the parties in the proceedings 
as the chair, by rule adopted under section 1644, may prescribe 

38 to ensure that hearings may be held within the time periods 
prescribed by the Workers' Compensation Act. A commissioner 

40 shall rule on all objections and may enforce this subsection in 
the same manner and to the same extent as a Superior Court 

42 Justice may enforce compliance with the Maine Rules of Civil 
Procedure, as amended, with regard to discovery, except that the 

44 commissioner does not have the power of contempt. 

46 Signed statements by a medical doctor or osteo_pathic physician 
related to medical questions, by a psychologist related to 

48 psychological questions or by a chiropractor related to 
chiropractic questions are admissible in workers' compensation 

50 hear ings before the Workers' Compensation Commission, providing 
that notice of that testimon~ to be used is given and service of 
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a copy of the letter or report is made on the opposing counsel 14 
2 days before the scheduled hearing. 

4 Depositions, subpoenas or cross-examination of health care 
practitioners is permitted only if the commissioner finds that 

6 the testimony is sufficiently important to outweigh the delay in 
the proceeding. 

8 
4. Witnesses. Upon agreement of the parties, a witness may 

10 be heard by a commissioner other than the one to whom the matter 
was originally referred and a transcript of the witness' 

12 testimony must be furnished to the original commissioner. This 
testimony has the same force and effect as if taken by deposition 

14 or heard by the original commissioner. 

16 5. Contempt before Workers' Co~pensation Commission. A 
person, in proceedings before the Workers' Compensation 

18 Commission or a single commissioner, may not disobey or resist 
any lawful order, process or writ: misbehave during a hearing or 

20 so near the place of the hearing as to obstruct the hearingL 
neglect to produce, after having been ordered to do so, any 

22 pertinent document; or refuse to appear after havin2~~n 

subpoenaed or, upon appearing, refuse to be examined according to 
24 law. 

26 If a person commits any acts forbidden in this subsection, the 
commission or commissioner shall immediately certify the facts to 

28 ~perior Court Justice in the county where the alleged offense 
occurred and may serve or cause to be served upon that person an 

30 order reguiring that person to appear before the Superior Court 
Justice on a day certain to show cause why that person should not 

32 be adjudged in contempt by reason of the facts so certified. The 
justice then, in a summary manner, shall hear the evidence as to 

34 the acts complained of and, if the evidence warrants, the justice 
shall punish that person in the same manner and to the same 

36 extent as for a cont~mpt committed before that justice, or commit 
that person on the same conditions as if the forbidden act had 

38 occurred with reference to the process of the Superior Court or 
in the presence of the justice. 

40 

6. Case administration. The commission shall assum~an 

42 active and forceful role in the administration of the Workers' 
Compensation Act to ensure that the system operates efficiently 

44 and with maximum benefit to both employers and employees. The 
commission shall continually monitor individual com]2ensatLon 

46 cases to ensure that injured employees or their dependents 
receive the full amount of compensation to which they are 

48 entitled under the Workers' Compensation Act. 

50 §1646. Appellate division created 
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1. Composition. The Appellate Division of the Workers' 
2 Compensation Commission is created and known and cited in this 

chapter as the "division." The division consists of at least on_e 
4 Appellate Judge appointed by the Governor, subject to review by 

the joint standing committee of the Legislature having 
6 jurisdiction over judiciary matters and to confirmation by the 

Legislature. 
8 

2. Rules. Subject to the power of the Supreme Judicial 
10 Court to make and amend rules, the division shall establish 

uniform rules of procedure calculated to provide a prompt and 
12 inexpensive review of a decision by the commission. 

14 §1647. Appeal from commission decision 

16 1. PrQ!!egpre. An app~al I1]l,!.§t be taken from the cOIllI]isJ;iQll 
decisi9n by filing a copy of the decision, order or agreement 

18 with the division within 20 days after receipt of notice of the 
filing of the decision by the commission or commissioner. 

20 
lllY-Party in interest may present copies of any order, decision 

22 or agreement to the clerk of the division. 

24 The failure of an appellant, who timely notifies the division of 
the appellant's desire to appeal, to provide a copy of the 

26 decision, order or agreement appealed from does not affect the 
iurisdiction of the division to determine the appeal on its 

28 merits unless the appellee shows substantial prejudice from that 
failure. 

30 
2. Basis.L ___ ~J:Lective date. An appeal may not be made on 

32 questions of fact found by the commission or any commissioner. 

34 3. Action. The division, after due consideratio~~ 

reverse or modify any decree of the commission and shall issue a 
36 written decision. The written decision of the division !)lust be 

filed with the commission and mailed to the parties or their 
38 counsel. 

40 4. Costs. If the employee prevails, costs of appeal must 
be allowed, including the record, and including reasonable 

42 attorney's fees as provided for under Title 39, section 110. An 
attorney who represents an employee who prevails in an appeal 

44 before the division may not recover any fee from that client for 
that representation. Any attorney who violates this paragraph 

46 19ses---.-that fee and is liable in a court suit to pay damages to 
the client equal to 2 times the fee charged that client. 

48 
5. Publication of decisions. The division shall biennia~lY 

50 publish its significant decisions and make them available to the 
Qublic at such cost as is required to pay for suitable 

52 publication. Copies of all written decisions must be distributed 
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to the Law and Legislative Reference Library and the county law 
2 libraries. 

4 §1648. Appeal from a decision of the division 

6 1. Procedures. Any party in interest may present a copy of 
the decision of the division to the clerk of the Law Court within 

8 20 days after receipt of notice of the filing of the decision by 
the division. Within 20 days after the copy is filed with the 

10 Law Court, the party seeking review by the Law Court must file a 
petition seeking appellate review with the Law Court, setting 

12 forth a brief statement of the facts, the error or errors of law 
that are alleged to exist and legal authority supporting the 

14 position of the appellant. 

16 

18 

2. Rules. The Law Court shall 
procedures for the review of petitions 
decisions of the division. 

establish and publish 
for appellate review of 

20 3. Discretionary appeal; action. Upon the approval of 3 or 
more members of a panel consisting of no less than 5 justices of 

22 the Law Court, the petition for appellate review may be granted. 
If the petition for appellate review is denied, the decision of 

24 the division is final. The petition must be considered on 
written briefs only. 

26 
If the petition for appellate review is granted, the clerk of the 

28 Law Court shall notify the parties of the briefing schedule 
consistent with the Maine Rules of Civil Procedure, and in ~l 

30 respects the appeal before the Law Court must be treated as an 

32 

34 

appeal in an action in which equitable 
The Law Court, after due consideration, 
affirm any decision of the division. 

relief has been sou~.'­

may reverse, modify or 

4. Costs. In all cases of appeal to the Law Court in which 
36 the employee prevails, the Law Court may order a reasonable 

allowance to be paid to the employee by the employer for expenses 
38 incurred in the proceedings of the appeal, including the recor~ 

but not including expenses incurred in other proceedings in the 
40 case. Reasonable attorney's fees must be allowed as provided _for 

under Title 39, section 110. An attorney who represents an 
42 employee who prevails in an appeal before the court may not 

recover any fee from that client for that representation. An-y 
44 attorney who violates this paragraph loses that attorney's fee 

and is liable in a court suit to pay damages to the client __ e_<;DJgl 
46 to 2 times the fee charged that client. 

48 §1649. Report to the Law Court 

50 Decisions of the commission may be reported directly to tn_EZ 

52 
Law Court pursuant to the Maine Rules of Civil Procedure, Rule 72.'-
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51650. Enforcement of division 
2 

Any decision of the commissioners or the division is 
4 enforceable by the Superior Court by any suitable process 

including execution against the goods, chattel and real estate 
6 and including proceedings for contempt for willful failure or 

neglect to obey the orders or decrees of that court, or in any 
8 other manner that decrees for equitable relief may be enforced, 

Any party in interest may present copies, certified by the clerk 
10 of the commission or of the division, of any order or decision of 

the commission or of the division, or of any memorandum of 
12 ggreement approved by the commission to the clerk of courts for 

the county in which the injury occurred; or if the injury 
14 occurred outside the State, to the clerk of courts for the County 

of Kennebec. Whereupon any Justice of the Superior Court shall 
16 render a pro forma decision in accordance therewith and cause all 

interested parties to be notified. The decision and all 
18 proceedings related to the decision have the same effect as if 

rendered in an action in which equitable relief is sought, duly 
20 heard and determined by that court. The decision must be for 

enforcement of a commission decision, order or agreement. 
22 Appeals from a commission decision, order or agreement must be in 

accordance with section 1647. 
24 

Sec. B-2, 26 MRSA §52 is enacted to read: 
26 

§S2. Office of Employee Assistants 
28 

The Office of Employee Assistants is created within the 
30 bureau and known and cited in this section as the "off ice. " The 

purpose of this office is to assist employees in proceedings 
32 before the Workers' Compensation Commission under Title 39. The 

director shall provide adequate funding for the office and, 
34 subject to the Civil Service Law, shall appoint the assistants. 

Assistants are not attorneys, but must demonstrate a level of 
36 expertise roughly equivalent to that of insurance claims' 

analysts. The assistants shall provide advice and assistance to 
38 employees under the Workers' Compensation Act particularly in 

preparing for and assisting in informal conferences under Title 
40 39, section 94-B. In addition, if an employer appeals a decision 

of the Workers' Compensation Commission or institutes any 
42 proceeding against an employee under the Workers' Compensation 

Act, the office, upon request, shall advise an employee how to 
44 best prepare for and proceed with the case. 

46 An employee of the office may not represent before the commission 
any insurer, self-insurer, group self-insurer, adjusting company 

48 or self-insurance company for a period of 2 years after 
terminating employment with the office. 

50 
The director shall appoint 6 employee assistants and a supervisor 

52 of employee assistants. After January 1, 1993, the director may 
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~oint up to 5 additional assistants if, in the director's 
2 jUdgment, the additional assistants are necessary to effectuate 

the purposes of this subsection. 
4 

Sec. B-3. 39 MRSA §91, as amended by PL 1989, c. 483, Pt. A, 
6 §§57 and 58, is repealed. 

8 Sec. B-4. 39 MRSA §92, sub-§6, as amended by PL 1987, c. 877, 
§1, is repealed. 

10 
Sec. B-5. 39 MRSA §92, sub-§7, as amended by PL 1991, c. 591, 

12 Pt. AA, §2, is repealed. 

14 Sec. B-6. 39 MRSA §92, sub-§8, as amended by PL 1985, c. 785, 
Pt. B, §180, is repealed. 

16 
Sec. B-7. Effective date. This Part takes effect January 1, 

18 1993. 

20 
STATEMENT OF FACT 

22 
The purpose of this bill is to: 

24 
1. Encourage the placement of policies in the VOluntary 

26 market and to allow an employer to contract with an insurer that 
may charge a higher rate, but provide a potential dividend and 

28 better service than that available to the employer through the 
residual market mechanism. An offer of voluntary market 

30 insurance at rates in excess of those established by the 
superintendent is not an acceptable reason for denial of 

32 eligibility for the safety pool of .the residual market mechanism; 
and 

34 
2. Eliminate a possible interpretation of current law that 

36 allows the greater of earnings in the 12 months immediately 
preceding injury or earnings in the last full January to December 

38 period prior to injury to be utilized in the calculation of 
average weekly wage of seasonal workers. 

40 
The bill also: 

42 
1. Requires objective medical evidence of an injury before 

44 an employee is entitled to workers' compensation; 

46 2. Limits compensation in combined effects cases in which 
. compensation is provided only for that portion of an incapacity 

48 or treatment caused by a work-related injury; 

50 3. Clarifies the ability of employers to pay workers' 
compensation benefits in contested cases without prejudice by 

52 allowing for payments to be continued without prejudice until a 
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2 

4 

commissioner of the Workers' Compensation Commission's 
following a hearing. Current law allows payment 
prejudice only until the convening of the hearing: 

decision 
without 

4. Clarifies that notice requirements in the event of a 
6 discontinuance prior to a commissioner's determination after a 

hearing relate to reductions in benefits as well as total 
8 discontinuances; 

10 5. Replaces a reference to "firemen" with the 
gender-neutral term "firefighters"; 

12 
6. Amends current law by creating a new distinction between 

14 temporary total and permanent total incapacities. Temporary 
total benefits are payable for a maximum of 3 years, after which 

16 an injured worker who is not permanently and totally 
incapacitated, but who continues to have a compensable 

18 incapacity, is compensated for the partial incapacity under the 
Maine Revised Statutes, Title 39, section 54-C for the duration 

20 specified in that section. Employers must pay 60% of that 
employee's gross weekly wages under Title 39, section 54-C and 

22 section 54-D. Permanently and totally incapacitated workers 
receive ongoing compensation under the new section 54-D, which is 

24 substantively the same as the current total incapacity in section 
54-8; 

26 
7. Establishes new durational limits with respect to 

28 partial incapacity benefits. Employers must pay 60% of that 
employee's gross weekly wages. Total benefit duration for 

30 specified severe injuries remain at 520 weeks from the date of 
injury. Other partial incapacity cases are limited to a duration 

32 of 260 weeks or, if the partial incapacity follows a temporary 
total incapacity, to a maximum of 364 weeks from the date of 

34 injury; 

36 8. Provides that, if an injured worker who has received a 
lump-sum settlement receives a subsequent injury, the benefits 

38 for the 2nd injury must be reduced to the extent necessary to 
avoid duplicative payment of benefits for a period of 

40 c1isabili ty. All settlement agreements must expressly allocate 

42 
wage loss, 
benefits; 

medical services, permanent impairment or other 

44 9. Provides that a commissioner who disapproves a proposed 
lump-sum settlement of a case must be excluded from subsequent 

46 formal hearings in the case; 

48 10. Clarifies the eligibility of a health care provider to 
serve as an independent medical examiner in a case; 

50 
11. Clarifies the effective date of certain provisions of 

52 this bill; 
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12. Addresses the issue of when the 2-year period for the 
2 filing of a claim by an employee begins in cases in which a first 

report of injury is not required. Under current law, the 2-year 
4 period begins when a first report of injury is filed by the 

employer. Public Law 1991, chapter 615 provided that first 
6 reports are not required in so-called "medical only" cases, but 

the time for filing petitions in those cases was not addressed. 
8 This bill provides that the 2-year period begins on the later of 

the date of the injury or the date of the payment by the employer 
10 of any benefits otherwise required under the Act; 

12 13. Prevents persons from filing claims for workers' 
compensation benefits in this State for injuries for which they 

14 have received a final settlement in another jurisdiction; 

16 14. Provides that, in instances in which an employer 
discontinues benefits based on an employee's return to work, the 

18 employee files a petition for review, and the commissioner issues 
a provisional order, and either party wishes to appeal that 

20 order, a hearing is not required to be held on an expedited 
basis. This change eliminates the potential for a situation in 

22 which an employee could file a petition for review months or 
years after a discontinuance based on a return to work and become 

24 entitled to an expedited hearing; 

26 15. Provides for an attorney's fee with respect to that 
portion of a settlement of 60

/0. Current law does not specify 
28 attorney's fees for lump-sum settlements of between $90,000 and 

$100,000; 
30 

16. Clarifies the provision of law that applies when an 
32 employee files a discrimination claim against an employer against 

whom the employee has testified or asserted a workers' 
34 compensation claim. Currently a hearing is scheduled by the 

commission concerning the discrimination claim, but any 
36 commissioner who has previously rendered any decision in the 

matter is excluded from presiding. This has the effect of 
38 requiring pending cases to be transferred to other 

commissioners. The bill allows the original commissioner to 
40 remain involved in pending cases and contemplates that the 

underlying case and the discrimination issue can be considered 
42 together; 

44 

46 

17. Moves the 
Judicial Department. 
reduced to 11 members 

Workers' Compensation Commission to the 
Membership of the commission has been 

through elimination of a vacant position; 

48 18. 
rather 

Provides 
than to an 

for appeals 
appellate 

to an 
panel 

Appellate Division Judge, 
of workers' compensation 

50 commissioners; and 

52 19. Moves the Office of Employee Assistants into the 
Department of Labor. 
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Reviewer's comment: 

The systemic problems with the state's management of we 
claims are numerous and complex. In order to fully 
understand the issues, many months of effort by experts in a 
variety.of fields -- not two and a half months of review by 
a non-expert -- is required. This review, even if it had 
continued fo~,~s long as originally planned, could not have 
sufficiently analyzed all of the relevant issues. That this 
review is ending sooner than intended, simply results in it 
being that much less sufficient. 

The next phase of this CurreDt effort would have been the 
distribution of this first draft to key commentators for 
their reactions and corrections. A fin~r draft would then 
have been written. 

Much of the statistical data needed for this revi~w was 
unavailable ~- a problem with the current data collection 
system and/or with the management of we claims in general. 
The "findings" of this revieYl are, therefore, primarily 
supported by the information gained from individual 
commentators and other technical reviews. 

In spite of its.inadequacies, it is hoped that this review 
contains some useful "talking points". 
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PREFACE 

Background 
Originally, the focus of this report was to be the computer 

system(s) involved with the processing of Workers' Compensation 
(WC) claims. The principle issue was whether current computer 
systems were meeting the data collection, processing and analysis 
needs of all parties involved with WC claims management and 
related issues such as safety, preventlon, risk management, human 
resources, etc. 

II, 

After some initial discussions with individuals di~ectly 
involved in various. aspects of the WC "system", it became clear 
that before it would be possible to determine the system's 
computer needs, some critical questions regarding a variety of 
other issues would first have to be answered. 

For example, will WC expenses be handled by each 
department/agency as is now the case, or will such expenses be 
handled by the new, centralized (yet still unfunded) Workers' 
Compensation Management Fund? The answer to this question is 
critical to a decision regarding what type of computer system is 
needed. If a central fund Hill be handling "all expenses related-,,==C 
to the resolution of Workers' Compensation claims including: ~ 

records and information management, 'investigation, medical 
review; representation; rehabilitation; payment of compensation; 
approp~iate medical expenses and other payments ... settlement of 
cases; and other necessary expenses" [Sec., 5 MRSA ss1833: 
" 1'lorkers' Compensation Management Fund"], then it vlOuld appear 
that only the administrator~ of such a fund -- and hot each 
department/agency -- would need a computer system designed to 
handle the technical~ fiscal details associated with processing· 
we claims. On the other hand, -if the responsibility will remain 
with the departments/ .agencies, they will each need direct access 
to such a computer system. 

In the process of exploring this and related questions! it 
became obvi6us that almost no WC issue could be adequately 
understood, nor addressed, if it were viewed in isolation of 
other WC, as 0ell as non-We but inter-related, issues. When 
exploring the "central" vs. "department/ agency" funding issue, 
for instance, critical questions regarding such other issues as 
re-employment philosophies! safety/prevention practices! "care 
management" programs, and legal concerns were revealed as 
elements that are inexorably related to the funding format issue 
as well as elements that are related to each other. 

However, th~ one single issue that relates to all of the 
other issues and that is of primary concern in light of the 
state's current budget crisis is the overall excessively high 
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costs associated with the WC system in general. 

Consequently, it seemed not only reasonable but necessary to 
purs~e at least a general review of the f~ctors contributing to 
the high WC costs while also exploring the other critical, inter­
related ~ssues which appear to impact on the functioning of the 
WC system. Such a review, to be truly thorough, would take 
months of analysis by individuals with expertise in the various 
fields most closely associated with the state's we system (claims 
management, human resources, data management, fiscal issues, 
etc.). The following review is not a techni9ally thorough 
review, but, rather, is simply a general review of some of the 
basic issues. ttl 

Other Studies 
Since 1987 f at least f,our diffe-rent reviews have been 

conducted in~olving the management of WC claims. 

1. Tillinghast: DRAFT "Gener~l Liability, Automobile and 
Horkers' Compensation Claim Administrative Review", 
April, 1990 

2. Advanced Risk Management Techniques (ARMTECH) : DRAFT 
"Risk M'anagement Study", November, 1987 

3. Bureau of Human Resources: "Workers' Compensation in 
Maine State Government" (internal reviE;-j of ~'lC claims 
management issues), 1988 

4_ Bureau of Employee Health: (Untitled outline of goals, 
objectives, an~ method~ related to improving aspects of 
state's HC system), 1990(?) 

The first two reviews in the above list were conducted by 
private consultants (Tillinghurst and ARMTECH) and included 
assessments of other programs in addition to WC. The last two 
reports listed were internal reviews conducted by different 
bureaus within state government and were limited to WC issues. 
All of these reviews assessed the weaknesses/strengths of-the WC 
claims management system and recommended ways t9 improve the 

, system. 

All of the studies appear to have reached similar 
conclusions about the existence of a number of weaknesses of the 
WC system: 

need for the WC Division to be ilocated in a bureau other 
than the Bureau of Employee Relations 

need for a different fiscal system for paying/budgeting 
for WC claims 

lack of case reserving mechanism 
lack of qualified WC claims investigators/managers 
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lack of appropriate computer services 
need for attitudinal changes regarding the handling of 

claims and regarding the responsibilities of the we 
claims management staff ' 

Even though there was agreement among all of the reviews 
regarding some general problem areas and some recommended 
solutions, and even though some of those recommendations have 
since been implemented, many of the problematic issues still 
remain. 

III 

In some ways, this current review is just one more study of 
the same, remaining issues. However, this review differs 1rom 
the prior reviews in at least two ways: (1) whereas the scope of 
the prior reviews was primarily limited to the technical 
activities associated with processing we claims, this review 
expands the scope to include non-technical( but inexorably 
involved, ,issues; (2) since the expanded scope of this review 
includes some of the activities of other programs/agencies, some 
,of the recommendations of this revi'ew also involve modi f ications 
of the policies of other programs/agencies. 

Methods 
The information contained in this report is from a variety 

of sources: 

the principle sources of information were 32 
individual "commentators" who agreed to discuss 
their experiences with, and recommendations 
regarding the state's we systemi 

-- other sources of information included the four 
(known) most recent technical reviews regarding 

'the we claims management systemi 
another source of information was a limited, general 

overview of the state,' s we lavls/regulations and 
relevant civil rights laws. 

The 32 commentators represented a variety of different types, 
of involvement in, and/or experience with issues related to the 
we system/process. While some individuals asked that their 
identities not be disclosed, most commentators agreed to be 
identified. They include: 

Tim Smith 
Roger Willette 
John Rioux 
Bill Blaine 

Risk Management 
Workers' Comp.,Division 
Labor 
Defense and Veteran Services 
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Tom Meiser Corrections 
Isabella Tighe Administration 
Barbara Mr:Gee Conserv;ltion 
';ohn Nichuls Transp'ortation 
Richard Paradis Human Resources 
Ed Karass Administration 
Jane Gilbert Transportation 
Laurie Shippee Human Resources 
Mel Gleason Rehabilitation 
Frank Johnson Employee Health 
Joyce Oreskavitch Human Rights Commission 
Earle Pease Workers' Comp Division 
Susan Brown I II MOICCA 
Linda Harvell Human Resources 
Craig Davis Labor Standards 
Bill Chenoweth vlorkers' Compo COfTEtlission 
Sandra Cavanaugh Labor 
John Marvin MSEA rep. 
David Fitts Risk Management 
Bill .Bellanger Defense 
[Five current/previous WC claimants] 
[Attorneys involved in WC litigation/issues] 
[Staff and clients of private rehab. companies] 

As has been noted earlier, the previous reviews regarding WC 
issues that were sources of information for this report are: 

* 
* 

Tillinghast's, April, 1990 
ARMTECH's, November,1987 
Bureau of Human Resources, 
Bureau of Employee Health, 

1988 
1990(?) 

The laws and regulations that were quickly· reviewed for this 
report include: 

* 39 MSRA ssl-195: Maine Workers' Compensation Act and 
Occupational Disease Law (as amended at the close of 
the first session of the 114th Legislature which 
adjourned July I, 1989) 

* 5 r·(IRSA, Sec 16, ss1833: "Workers' Co:t1pensation Managemen:t 
Fund~ (as enacted during the first regular session, 
1989) 

* Maine Workers' Compensation Commission Rules and 
Regulations, effective November I, 1989 

* 5 MRSA: lfMaine Human Rights Act It 



SUMIiA~¥ of F,INOINGS!CONCLUSIONS 

'i'!1is review found that the state's we costs are 
unnecessarily high and that there are four principle reasons for 
such excessively high cost: 

(1) we claimants who were out of work for over one year 
represented 87% of the total WC costs in 'fiscal year. 1989-
1990. Contrary to the common belief that we claimants 
remain out of work simply because they really don't want to 
work, this review found that most claimants are able and 
very vlilling ,1;:.0 resume employment when that reemployment is , 
suitable, productive and meaningful. It appears that the 
un~mploymentof the claimants is principally a result of the 
State's relm::';tance/refu.sal to reinstate we claimants in 
their original positions (with any necessary reasonable 
accommodations) or reemploy them in other suitable 
poslLlons. Prejudiced attitudes toward we claimants, and 
the (conspicuous) lack of policies requiring reinstatement 
or reemployment of claimants appear to be the primary 
factors which are preventing claimants from returning to 
work. 

(2) Some of the high costs associated with' we claims. are a 
result of inappropriate and ineffective management of we 
claims. Untrained department/agency personnel ineptly 
perform some claims management functions, and the 
understaffed WCD often fails to competently perform the 
remainder of the functions in a timely manner. 

(3)eompensable medical costs are higher than necessary. 
The lack of effective review of medical claims, the use of 
expen~iveand often ineffective private rehabilitation . 
firms, and the lack of policies regarding the use of 
"preferred providers" are among the primary -reasons medical 
costs are excessively high. 

(4) The lack of, and lack of' enforcement of, safety-and 
prevention policies significantly contributes to the high 
number of work-related injuries. The unchecked "macho" 
attitud€~ of some workers and ~upervisors, the lack of 
incentives to comply with safety rules f and the virtual 
absence of meaningful enforcement efforts all contribute to 
compensable.~njuries/disea~e. 
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o· 
SUM~ARY. of RECOMMENDATIONS 

( l) Reempl oymen t 
(l)a. Utilize WC reinstatement/reemployment "teams" that 
are separate from the WC claims management staff. These 
teams of professionals would consist of a Ca£e Manager (as 
opposed to a "ca~e" manager), rehabilitation/occupational 
therapist, a medical professional, a human resources staff 
person, and other professionals as may be needed. Members 
of these teams -- instead of untrained and possibly 
unsympathetic, and even hostile supervisors -- would be 
responsible I~or maintaining contact with and facilitating 
the return to work of injured employees. 

(1)b. Develop specific policies requirtng the reinstatement 
of WC claimants in their original positions, or reemployment 
in suitable, comparable other positions within state 
government. Eliminate the practice of placing claimants in 
generic, humiliating "light duty" jobs. 

(1)d. Develop human resources policies that would give WC 
claimants a priority on job registers, and develop policies 
that would require that job descriptions be articulated in a 
manner that facilitates effective assessments by 
rehabilitation professionals regarding the "suitability" of 
different positions for individual WC claimants. 

(1)e. Develop policies and provide training regarding 
"reasonable accommodations" - of job requirements for ~ve 
claimants. 

(l)f. Eliminate all unlawful, discriminatory practices 
related t6 reinstatement/reemployment of we claimants with 
disabilities, and develop policies that prohibit inquiries 
regarding whethe~ job applicants (including we claimants who 
2re seeking reemployment el~ewhere in their department 
and/or elsewhere in state government) have ever filed WC 
claims. 

(1)f. Develop policies regarding the State's lawful 
prerog~tive to reduce the we benefits of any-We claimant who 
refuses suitable employment~ Infoim all employees -~ as 
part of job orientation or during the annual review, but in 
any event prior to a work related injury/disease -- that, 
to the maximum extent possible, a~l injured employees will 
either be offered reinstatement in their original positions 
or will be offered suitable comparable employment, and that 
if employees refuse to accept such offers, the state will 
exercise its right to reduce WC benefits· accordingly. 
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(2 f: Claims Management 
( 2 ) a. Capi tal i Zf': the "central" Vlory~ers' Compensation 
Management Fund as directed in the recently passed law [Sec. 
16., 5 MRSA, ss 1833: "Workers' Compensation Management 
Fund"]. And staff the Fund with professional, objective 
adjusters and trained legal staff~ 

(2)b. Do not renew the contract with Sedgewick James. If 
all WC activities will be centralized in the Workers' 
Compensation Management Fund, the Fund should have its own 
computer system commensurate with its operational, data 
collection and data analysis needs (as well as the data 
needs of the various agencies involved with such issues as 
safety, health, human resources, civil rights, etc.). Such 
a System, or' the potential for such a system, may already 
exist with other computer systems currently· operating within 
state government. 

(2)c. Utilize professional Care Management services in the 
management of WC claims. 

(2)d. Provide objective education and training to all 
employees about the WC claims management system, the process 
for filipg a claim, the state's policies regarding claims 
management, reemployment, litigation, etc. Treat injured 
employees as customers/clients -- not adversaries. 

(2)e. Develop policies that require that all information 
regarding a WC claim be kept confidential, except for 
technical reviews such as by the WC Management Fund staff, 
reviews by government auditors, or reviews ordered by a 
court of law. 

(3) Medical Costs 
(3)a. Shift the responsibility for monitoring we medical 
costs from untrained department/agency personnel and/or 
understaffed WC claims adjusters to the trained personnel of 
the central WC Management Fund (working with the Re­
employment Team, if necessary). 

(3)b. Minimize. or even eliminate the use of private 
rehabilitation companies/consultants as isolated, 
independent providers. Instead, encourage all 
rehabilitation professionals to become a cooperative member 
of a ItRecovery/Reemployment Team U of professionals. 

(3) c. Develop a list of "preferred" medical service 
providers who offer quality services at reasonable prices, 
and encourage WC claimants to utilize those providers. 
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(4) Safety/Prevention 
(4)a. Design comprehensive, realistic safety/prevention 
programs. Involve the various affected parties including 
the employees and unions. 

(4)b. Enforce safety/prevention regulations by means of both 
"incentive" and "punitive" programs/policies. 

(4)c. Incorporate safety performance evaluations into the 
annual job pel!formance review. Require a workplace "safety 
orientation" for all new employees and periodic reviews for 
existing empl?yees. 

(4)d. Create a "safety hotline" (or utilize the existing 
hotline system at the Bureau of LabOr Standards) where 
callers may anonymously report suspected safety violations 
and/or unsafe activities of state employees. 
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DIS C U S S ION 
of 

Findings and Recommendations 

(l):Non-Reemployment of WC claimants 

"The cost of lono term claims (claims where the employee has 
been out of work over one year) represents 87% of the 
total costs in fiscal year 1989-1990." 

f~mm a WCD data analysis report 12/14/90 

At the end of the 1989-90 fiscal year, 473 we claimants had not 
been reinstated/reemployed. Over 5 .million dollars will be 
needed in fiscal year 1990-91 just to pay compensation to those 

- employees. Clearly, if we costs are to be reduced, the reasons 
for we claimants remaining out of work must be understood and, 
where possible, addressed. 

Given the medical, rehabilitative, and technological 
advances/equipment available, even the most severely disabled 
individuals are usually able to overcome the barriers which 
otherwise restrict their ability to successfully perform many 
diffe~ent types of jobs. Therefore, in most cases, it is not the 
severity of the we claimants' injuries which is preventing their 
reemployment. Most issues associated with the lack of 
reemployment of we claimants fall within two general categories: 
prejudiced attitudes, and the conspicuous lack of meaningful 
reemployment policie?/practices. 

A. Prejudiced Attitudes 
The prevaient perception among supervisors, management, and 

co-worKers is that most individuals who have filed we claims and 
have not returned to work, really don't want to work. Those who 
have such a perception believe that we claimants remain out of 
work -- not because of any actual or serious injury/disease-­
but because they are-faking or exaggerating medical problems, and 
are simply lazy>- and intent on getting a II free ride". Therefore, 
according to the general perception, non-medical we costs 
associated with the claimants' unemployment/lost time are 
primarily due to the dishonesty and slothfulness of the we 
claimants. 

This review found that such a perception is inaccurate. 
Although there probably are now, and always ~ill be, a small 
percentage of individuals who will attempt to abuse the system, 
it appears that the majority of individuals who are irijured on 
the job want to return to work. According to current and recent 
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we claimants, they have applied (or have tried to apply) for a 
variety of posi£ions within state government but they have 
consistently been rejected. 

The claimants report they have been told by those involved 
,in the application process or hiring decision that -- because 
they are i'le claimants -- they are presumed to be a "risk" for 
future re-injury (and consequently, for increased we costs for 
the department/agency) and therefore are "ineligible" for the 
positions they have sought. This practice is apparently 
widespread, despite the fact that such action appears to clearly 
constitute a violation of we law [39 MRSA ss111 
"Discrimination"] - I I" 

T0is review found that the primary factor responsible for 
most ~'lC claimant's': remaining out of work appears not to be the 
employees, but rather appears to be the employer: state 
government. 

The h~stile attitudes of supervisors, co-workers, and 
managers, and the policies or lack of policies -- regarding 
'reinstatement, reemployment, and reasonable accommodations 
actuaily have the effect of discouraging and even preventing 
claimants from returning to work. 

Employees who are injured on the job are often considered by 
~anagement, personnel staff, and by their own supervisors and co­
\'lorkers, to be "headaches ", "deadheads "! "impostors "! and "sure 
bets to be repeat we claimants". In most cases, neither 
supervisors, personnel/fiscal staff, nor co-workers want we 
claimants to return to their original jobs, and other departments 
don't want to hire them into other positions. 

Supervisors don't want claimants back because, in some 
cases, the supervisors feel the employees are being dishonest 
about the validity/seriousness of their injuries, and in other 
cases, because supervisors don't want employees who are 
physically or emotionally "not 100%". In nearly all cases, 
supervisors are fearful that the claimants will constantly be 
complaining that they are unable to perform one or another job 
responsibility, and fearful that they will request all sort~ of' 
special accrimmodations. 

Personnel and fiscal staff in both the claimants' original 
department and in any new department don't want claimants 
because of fears that the claimants will re-injure themselves and 
file more we claims. And co-w?rkers are fearful about being 
burdened with whatever duties the claimants a~e restricted from 
performing. 

Such an "atti tudinal atmosphere" which a we claiinant must 
face in order to pursue reinstatement/reemployment is daunting. 
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Claimants are aware that their supervisors and co-workers don't 
want them to return (if the claimants aren't told outright, they 
learn of it indirectly or recall how other claimants in their 
agency were treated). In fact, claimants suffering from the 
emotional effects of disability often go through a phase where 
they, themselves, believe that they are "worthless", that they 
wouldn't be able to "hold their own", and that they would be a 
burden to others in the workplace. 

Despite statistical and anecdotal evidence that indicates 
that all such fears are unfounded, these derogatory and harmful 
attitudes persist and profoundly influence reemployment issues. 

I II 

In light of the prevalence of such attitudes among 
supervisory and personnel staff, current policies and procedures 
regarding reinstatement/reemployment of WC claimants appear, at 
best, counterproductive. 

B. Lack 0 f Reemployment -Pol icies and Practices 
It is common policy to place the responsibility with the 

employee's supervisor for encouraging an injured employee to 
return- to work. Given the likelihood that the sup2~visor does 
not want the injured employee to return to \-lork and/or the 
likelihood that the supervisor lacks the training and information 
which are necessary to assist an employee's return, such a policy 
is, at best, ineffective (and, often, counterproductive). Also, 
given the fact that an injury/illness often affects many other 
aspects of the claimant's p~rsonal life, to designate the 
supervisor (who the employee may not even like, and who is 
unlikely to be trained in disability issues) as the "critical 
link" appears to be a timplistic, paternalistic, inappropriate, 
and -- by most accounts -- totally ineffectiv~ pol~cy. 

Since many inj ured workers don't, "or don I"t quickly, return 
to their original jobs, other employees recognize this as the' 
norm and expect the same result if they or their co-workers are 
injured. Therefore, the employees as well as their supervisors 
neither expect, encourage, nor facilitate the return of injured 
workers to £heir original jobs. 

In those relatively unusual situations where a claimant w.ho 
has lost a significant -amount of time from work is offered 
reemployment, the position is usually what -is referred to as a 
"light dutylt posJ-tion. Such positions are generally of less 
"status", less responsibility, and more of a "make work" nature 
than the position that was held ~y the employee at the time of 
injury. Frequently, the jobs are temporary, minor projects that 
are soon completed by the claimant and consequently the claimant 
often is continually moved from one type of "make Hork" activity 
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to another. 

The fc:ct that there is such a generj.c "light duty" category 
of jobs reflects an attitude that individuals who have physical 
limi tations are ( "generically", considered less capable, less 
responsible( and less able to playa critical role in the 
operation of the department/agency. When claimants decline to 
accept such positions( or express dissatisfaction with such 
humiliating( demeaning "light duty" work( such "refusals to work" 
are incorrectly cited as evidence that WC claimants "really don't 
want to v·lork". 

" . In many cases'( simple· reasonable accommodations of the 
claimant's original job requirements ( or accommodations of 
requirements of a di£ferent suitable job( would permit the 
claimant to return to regular employment. However( there is 
general uncomfortableness on the part of many supervisors and 
personn'el staff regarding the issue of "reasonable 
accommodations" (for both ~'lC claimants and other individuals with 
disabilities.) The concept of "reasonable accommodation" is 
.generally not clearly understood( and therefore the bizarre( 
seemingly limi~less possibilities that are imagined by uninformed 
personnel/supervisory staff are threatening. Consequently, "re­
employees" are rarely informed of their right to request 
reasonable modifications of job requirements that constitute 
obstacles to particular positions -- including obstacles to their 
original positions. 

Because of the general lack of awareness of we claimants 
right to request job accommodations ( and a similar lack of 
awareness of the state's,legal responsibility to provide such 
accommodations ( many we claimants unnecessarily remain "un­
reemployed". 

But even if the injured employees were aware of their 
rightS( it would often be difficu~t for them( as well as their 
rehabilitation arid medical professionals ( to know what 
accommodations for any given job might be necessary. Many_job 
descriptions often lack sufficient information regarding specific 
responsibilitie~ of the jo~. Many also lack clearly articulated(, 
nondiscriminatory( bona fide occupational qualifications. 
Without such clearly'specified( objective requirements ( an 
applicant for a job does not know Vlhat( if any, accommodations to 
request. The result is missed employment opportunities for the 
claimants( and higher we costs for the state. 

Also compounding reemployment'efforts is the lack of 
confidentiality about an individual's WC, claimant status. In 
their efforts to find reemployment or "light duty" ,jobs for 
claimants( 'personnel staff and we claims management staff have 
informed prospective supervisors of the fact that the individual 
is a WC claimant "but is, qualified for the open position". If 
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the individual is qualified, what does the fact that he/she is a 
WC claimant have to do with the reemployment activity? 

The majority of commentators who were asked such a question 
responded with an answer essentially equival~nt to the following: 
No department wants to hire individuals who have filed a WC 
claim. Supervisors believe that such individuals are "headaches" 
and are likely to file other claims against them. Most employers 
-- not only state government -- ask if job applicants have ever 
filed WC claims. Therefore, those who are trying to find 
reemployment for the claimant reveal the employee's we status: 
(1) because the prospective department will find out an~vay, and 
(2) because it is-'1that "claimant" status --rather than anything 
about the claimant's qualifications -- that is most important -to 
those doing the hi,:r,:-ing." 

Despite the fact that any such refusal to hire an individual 
because s/he is a we claimant violates civil right's law (Ti~le 
5, section 4572, subsection 1, paragraph A], commentators 
indicated that such refusals and similar adverse action against 
individ~als becauie they are we claimants occur daily. In fact, 
commentators report that they themselves have actually 
participated (either as claimants or as agency personnel 
attempting to facilitate reemployment) in "negotiations" with 
other departments where offers of. "special deals" were made to 
those departments to "compensate" for the fact that the applicant 
was a claimant. Such deals included offers to pay the first 
year's worth of wages, offers to pay all costs associated with 
any injury related to the individual's original we injury, and 
offers to have a special "trial" employment period. 

Clearly, state government's lack of policies requiring 
confidentiality about individuals' status as we claimants 
significantly contributes to the discrimination and adverse 
reactions claimants confront in their efforts to be 
reinstated/reemployed. Even though WC law requires such 
confidentiality only with regard to any rehabilitation activity 
the claimant is participating in, the state could expan~~that 
protection to the unnecessary revelation of any information 
associated ~ith a we claim. 

In addition to the lack of policies that would positively 
-facilitate reinstatement/reemployment-and thereby reduce WC­
related costs, state government also appears to lack puni'tive 
policies_that ;re allowed by WC law as another method fot 
limiting WC costs. 

The WC law (Maine Workers' Compensation Act, Subchapter III, 
section 66-A.6] allows an employer to reduce a we claimant's 
benefits if the claimant refuses to accept an offer of suitable 
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employment. This review was unable to identify any state policy 
requiring all departments/agencLes to· first offer suitable 
employment to all ~'le claimants and the~., if the claimants refused 
such offers, to reduce their we benefits accordingly. 

The apparent lack of such a cost-saving policy is quite 
conspicuous. What could the state possibly lose by such a 
policy? The state would save. money either by having the claimant 
back performing work which the state would, otherwise, have to 
pay someone else to do, or the state would save money by reducing 
the we benefits of those claimants who refused the offers of 
work. All the state has to do in order to exercise its legal 
right to reduce ,oenefits is to offer claimants jobs. 

The lack of such a policy raises the suspicion that the 
state chooses n6i·to ~tilize its prerogative to reduce benefits 
because it· fears that the claimants will actually accept the job 
offers. It appears· that, as an employer, the s~ate doesn't want 
to re-employ we claimants. 

In summary, it appears that because of biased attitudes l and 
policies or the lack of policies resulting from such biases, that 
the state is discouraging -- and, in fact, preventing 
reinstatement/reemployment of we claimants. 

Since 87% of we costs are related to long-term claims where 
individuals remain un-reemployed, it appears that any meaningful 
effort to reduce we costs must include actions to address such 
biases and ensure claimants' reemployment. 

The following are some general recommendations regarding how 
the issues related to the la~k of reinstatement/reemployment of 
we claimants might be addressed. 
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(1): RECOMMENDATIONS re REINSTATEMENT/REEMPLOYMENT 

* Develop we ~employment teams that are separate from the 
we claims management staff. Such teams would consist of: a 
care (not "case") manager who would coordinate whatever 
care/services are needed by the injured employee; a 
rehabilitation/occupational therapist; a medical 
professional; a human resources staff person; and other 
professionals as may be needed. Members of these teams 
instead of untrained, possibly unsympathetic and even 
hostile supervisors -- would be responsible for maintaining 
contact with land fa~ilitating the return to work of injured 
employees. These teams could be coordinated by the Bureau 
of Employee Health, the Bureau of Human Resources, or 
another appropriate agency. 

* Develop specific policies requiring the reinstatement of 
we claimants in ~heir original positions, or reemployment in 
suitable, comparable other positions within state 
government. 

* Develop policies, and educate all employees about 
"reasonabl~ accommodations" of job requirements. 

* Eliminate the practice of placing claimants in generic 
"light duty" jobs. Instead, professionally assess each 
claimant's abilities, skills and interests, and then -­
based on that assessment -- identify and offer each claimant 
employm~'nt that is personally "sui table" to her/him. Such 
"suitable" employment might be temporary, "make Hork" type 
of activities for some individuals, and might be a full 
time, regular position with some accommodations for other 
individuals. The critical point is that whatever Hark is 
offered to the claimant will be individually suited to the 
claimant's skills/abilities, and not work which has been 
pre-ordained as generically "light duty" for all we 
claimants -- regardless of the nature of their injury and 

,regardless of their other unaffected abilities and -­
potential. 

* Dev~lop human resources policies that would give we 
claimants a priority on job registers. Such a priority 
should not necessarily supersede other current priorities 
(e.g. layoff status) but should be designed as one of a 
number of preferences to facilitate claimants' chances for 
interviews .and, ultimately, reemployment. [Because of the 
biased attitudes of many supervisors toward we claimants, 
~he reason for the applicant·s position on a register (i.e. 
we claimant) should not be indicated on the register and 
should be kept confidential by the Bureau of Human 
Resources. ) 
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.* Develop policies that wo~ld require that job descriptions. 
be articulated in a manner that specifies the minimum 
[lawful] physical and emotional qualifications of the job. 
Such descriptions would facilitate effective assessments by 
rehabilitation professionals regarding the "suitability" of 
different positions for individual we claimants. 

* Develop policies regarding the State's lawful prerogative 
to reduce the we benefits of any we claimant who refuses 
suitable employment. Inform all employees -- as part of job 
orientation or during the annual review, but in any event 
prior to a wp:rk related injury/disease -- that, to the 

.maximum extent possible, all injured employees will either 
be offered rein~taternent in their original positions or will 
be offered suitable comparable employment, and that if 
employees refuse to accept.such offers, the state will 
exercise its right to reduce we benefits accordingly. 

* Eliminate all unlawful, discriminatory practices related 
to reinstatement/reemployment of we claimants with 
disabilities. 

* Develop policies which prohibit inquiries regarding 
whether job applicants (including we claimants who are 
seeking reemployment elsewhere in their department and/or 
elsewhere in state government) have ever filed we claims. 
Develop policies that prohibit the revelation of the nature 
of a claimant's injury to prospective employers, or the 
revelation of the particulars of an employee's injury to a 
supervisor when that information is not necessary to the 
employee's reinstatement nor job performance. Such 
information serves no purpose other than to potentially 
prejudice the recipients of such information against the 
claimant. As with other "protected" information about an 
employee, particulars related to the employee's we claim 
shduld be available to certain professionals who need such 
information for authorized purposes, but should otherwise be 
tr~ated as confidential in order to prdtect the individual 
from unfair treatment. 
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Some of the high costs associated with long term we claims 
are a result of inappropriate and ineffective management of WC 
claims. Such issues have been explored by a number of reviewers 
in the recent past (see list of reviews in "Preface" of this 
report), and therefore are only briefly summarized below. 

A. Unsound Fiscal Policies 
The current method of paying for WC claims is fiscally 

unsound. Since ~~ch department/agency is responsible for paying 
for its own WC ciaims, yet each "is prevented by the budgeting 
process from requesting any amount in excess of the equivalent of 
existing, weekly"~6mpensation costs~ the departments/agencies are 
nearly always prevented from negotiating and utilizing less 
expensive methods of settling WC claims (such as one-time, "lump 
sum" settlements). " , 

Also, since the staff who are involved in the management of 
we claims at the departmental/agency level are rarely trained as 
insurance adjusters, the claims cannot be professionally, 
effectively managed. 

B. Lack of efficient, unbiased claim management 
we procedures, workloads, and organizational structure are 

impeding effective claim management. Adjusters have lost touch 
with injured employees because of higher caseloads and Lne 
increasing complexity of" the we "system. In smaller agencies, we 
claim management is one of several responsibilities added to 
traditional personnel work. Those responsible usually lack 
sufficient training and support. 

ease reserving methods .and practices are not performed 
effectively. Even though an explicit WC case reserving 
philosophy and methodology has been formulated for use by the 
State's WC claim personnel, it is not being uniformly 
implemented. 

Investigation and evaluation activities are not conducted in 
an assertive~ diligent manner in part because current caseload 
levels of WCD claim adjusters are excessive, and in part because 
of lack of effective management. 

Current computer services provided by the S. James company 
are inadequate. The third-party administrator"functioris performed 
by James often provides inaccurate, outdated information. The 
current system does not allow direct input, nor access by 
departments/agencies involved with processing we claims. 

James only handles information/data regarding we 
injuries/claims, and does not meet the state's need for a system 
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to record all -- not just WC -- injuries, accidents, etc. so that 
broad trends can be identified and so t-f12t such information can 
be llsed to design safety/prevention programs. 

Finally, the attitudes of those involved in the management 
of WC claims toward claimah~s affects the processing of claims. 
Often, it appears that the main focus of claims management is 
fraud. The time and effort expended in (usually) unsuccessful 
attempts to develop defenses or "talking points" based upon 
investigative or medical information results in unacceptable 
delays and unnecessary costs related to claim management. 

, 'I 
C. Lack of Professional "Care" Management 

"Care" mana.gement differs from "ca~e" management in that 
"car:e" refers to the needs· of the injured employee, while "ca~e(( 

refers to the technical (ultimately fiscal) concerns of the 
employer relative to resolving a we claim. Although some 
individuals involved in WC ca~e management also dabble in some 
car:e management, the- current WC system does not provide 
professional care management services to claimants. 

An injured employee often must deal with a variety of issues 
in addition to the medical concerns. Some of the other issues 
include emotional, financial, legal, insurance, rehabilitation, 
and other concerns such as the coordinat~on of services/benefits, 
as well as questions about the process of filing a we claim and 
questions about the prospects of future reinstatement or 
reemployment. Injuries/illnesses also often affect many non­
employment, pers6nal aspects of an employee's life, which in turn 
ultimately affect the employee's recovery. 

The current WC 'system' does not appear to recognize the 
need to fully· assess/address all of the issues impacting on the 
claimant's recovery, and therefore ·it is not surprising that the 
WC system fails to have a pr~fessional ca.£e management component. 

D. Lack of Confidentiality of Information 
Since, as has been noted in the ((reemployment" section and 

elsewhere in this report, the biased attitudes of individuals 
toward WC claimants account for many of the problems associated 
with the high WC coits, a cQntributor to the magnitude of the 
problems is the lack of confidentia~ity about an· employee's 
status as a we claimant. 

There appear to be numerous situations where information 
about an employee's WC status is unnecessarily·provided to 
individuals who do not need -- and, arguably, should not have 
any information regarding the·fact that the employee has filed a 
WC complaint~ Although current laws do not seem to prevent the 
rev_elation of some WC-related information, in many cases, doing 
so seems to serve no positive purpose and only results in adverse 
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action aga~nst the claimant -- simply because she/he has filed a 
WC claim. The state's lack of policies protecting WC-related 
info=ma~ion ultimately c9ntributes to ths discrimination'which 
prevents the claimants from reassimilating into the workforce. 

The following are general recommendations regarding ways 
that some of the issues related to the management of WC claims 
might be addressed. 

(2):RECOMMENDATIONS RE WC'CLAIMS MANAGEMENT 
I I, 

* Capitalize the "ce.ntral" Workers' Compensation Management 
Fund as dire,cted in t'he recently passed law [Sec. 16. 5 MRS A 
ss 1833, passed in the First Regular Session, 1989]. 
Shifting the management of claims from each department or 
agency t9 professionql adjusters, and pooling funds in a 
central payment mechcl.nism will allow for a range of cost­
saving management activities including "lump-sum" settlement 
options. 

* Staff the WC Management Fund with professional, objective 
adjusters and trained legal statf. Such a staff would ' 
effectively, consistently review 'cases; would understand 
that fraud is not the central focus of claims management, 
but would be able to identify those cases that are clearly 
not compensable and aggressively challenge them; and would 
implement appropriate management activities such as case 
reserving, timely payment of clai~s', equitable settlements, 
etc. 

* Do not renew the "Third Party Administrator" computer 
services~ontract with Sedgewick James Company. If all we 
activities will be centralized in the Workers' Compensation 
Management Fund, the Fund should have its own computer' 
system commensurate with its operational, data collection, 
and data analysis needs. Some computer experts within state 
government believe that certain computer software that is 
already available in, or could be readily obtained for" 
existi~g computer systems would be appropriate for the need's 
of the Fund (as well as appropriate for the data analysis 
needs of th~ various agencies involved with related policy 
issues such as safety, health, human resources, civil 
rights, etc.). 

* Utilize professional care management services in the 
management of WC claims. Such activities should be separate 
from the ca.§.e management activities ·becauseof the need for 
confidentiality and trust. Care managers should be part of 
a team of professionals (including rehabilitation 
professionals, medical personnel, human resources staff, 
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etc.) whose responsibili ty is to facilitate ~~fai~~ts ~ \:...J 
return to work. 

* Provide objective education and training to all employees 
about the we claims management system, the process· for 
filing a claim, the state's policies regarding claims 
management, reemployment, litigation, etc. Treat injured 
employees as customers/clients -- not adversaries. 

* Develop policies that require that all information 
regarding a we claim be kept confidential, except for 
technical reviews such as by the we Management Fund staff, 
reviews by government auditors, or reviews ordered by a 
court of law. Stop unnecessary revelation of medical 
information ~bout claimants -- such as the production and 
circulation of computer print-outs of the names and nature 
of claims and/or medical expenses of we claimants. 
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(J):HIGH MEDICAL COSTS' 

Although non-medical costs appear to represent the bulk of 
WC expenses, there is a significant percentage of the overall WC 
costs related to medical expenses that are unnecessarily high. 
Such excessive medical costs appear to be a result of the lack of 
effective claim review, lack of policies regarding preferred 
providers, and lack of control of cost/use of medical treatment. 

The other recent reviews of the state's WC system, in 
particular Tillin~hurst's and the Bureau of Employee Health's, 
identify the med.:Lc'al expense issues and recommendations related 
to reducing such costs. Therefore, only a brief review has been 
included here. 

A. Lack of effective, consistent monitoring of medical costs 
Due to the understaffing, poor management, and lack of 

training issues mentioned earlier, department/agency personnel 
and WCD staff are unable to consistently and effectively monitor 
the medical expense components of WC claims. Cases are not 
reviewed promptly, problems aren't identified early, and 
treatment and/or rehabilitation options aren't explored. 

Consequently, otherwise controllable costs aren't controlled 
simply because they are not identified early enough, or at all. 

B. Lack of policies ,e "preferred providers" 
Although it.isn't possible to control which providers a 

claimant chooses for medical services, the fact that the state 
lacks any list of "preferred providers" eliminates even the 
possibility of the state recommending to claimants certain 
providers who have been predetermined by the state offer quality 
services at reasonable rates. The lack of such a network of 
approved, "preferred" providers of medical services leaves claims 
adjusters without meaningful ~- potentially cost saving -­
recommendations for claimants. 

One area where the identification of "preferred providers" 
is especially needed is with regard to private rehabilitation 
consultants. Anecdotal evidence appears to indicate that these 
private providers are often ineffective 'and excessively costly. 

. . 

The following are general. recommendations related to the 
resolution of some of the issues associated with excessively high 
'''lC medical costs." 
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( 3) : RECOMMENDATIONS re MEDICAL COST~ 

* Shift the responsibility for monitoring we medical costs 
from untrained department/agency personnel and/or the 
understaffed we claims division to the trained personnel of 
a central we Management Fund (working with the Re­
employment Team, when appropriate). 

* Minimize or even eliminate the need for private 
rehabilitation companies/consultants -- who often have 
little or ·no inc-entive to expedite the recovery/reemployment 
process. U~ilize rehabilitation professionals who are 
either employed or contracted with by the state and who are 
required to.become a cooperative member of the 
"Recovery/Reemployment Team" of profe.ssionals whose 
responsibility it is t6 facilitate the reassimilation of we 
claimants !:.lack into the workfor·ce,. and who will be a natural 
"check" on each others efficiency and effectiveness. 

* Develop a list of "preferred" medical service providers 
who offer quality services at reasonable prices, and 
encourage we claimants to utilize those providers. 
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(4) : SAFETY/PREVENT~O!,:! 

Ultimately, one of the most effective means of controlling 
medical costs is to reduce the incidence of work-related 
injuries/disease in the first place. A number of factors appear 
to contribute,to the occurrence of compensable injuries: "macho" 
attitudes of supervisors and co-workers; lack of incentives and 
training regarding safety issues; lack of enforcement of safety 
regulationsi lack of collection/analysis of relevant data 
neceisary to identify precipitous trends and establish meaningful 
prevention strategies. 

I I I 

A. Macho attitudes" 
In a number of types of jobs that involve extensive physical 

acti vi ty, the II macho" attitudes of the supervisors 'and workers 
significantly contribute to unsafe work practices. Macho 
attitudes include those that consider anyone who insists on 
observing safety precautions as a "wimp", that anyone who is 
(permanently) u~able to perform certain tasks in order to pr~vent 
exacerbation of an injury is a "wimp", and anyone Hho asks for 
help Hith a physical task, is a "Himp"., Such attitudes ultimately 
lead to injuries, disease, or re-injury, (and prevent the 
reinstatement/reemployment of claimants whose activities are 
restricted). Such attitudes also are an added deterrent to 
workers who might otherHise report suspected unsafe activities of 
either supervisors or coworkers, bu~ who do not report such 
activities out of fear of being discovered and harassed as the 
""limp" who squealed. 

B. Lack of incentives/training 
There is a general lack of safety orientation, training, 

review, and incentives. Although meaningful data is not now 
collected regarding whether a claimant had any prior safety 
training related to the activity involved in an injury or ' 
illness, anecdotal evidence seems to indicate'that, in most 
cases, employees did not receive adequate safety 
orientationftraining piior to compensable injuries/illnes~es. 

In additl~n to safety orientation and training, there­
appears to be a general lack of meaningful incentives to behave 
in compliance with whatever safety measures have been 
established. One incentive which is lacking is a routine "safety 
evaluation" as part of an employee's annual job performance 
review. Other incentives, including punitive actions, appear to 
have not been identified. 

C. Lack of enforcement 
If 'safety officers' are suppose to assist in enforcement'of 
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prevention/safety regulations, they, as a group, appear to noe' be 
accomplishing that objective -- and neither is anyone else. Most 
safety officers have other full time job responsibilities (often 
unrelated to "safety") and in their capacities as "safety 
officers" do little more than complete paperwork after injuries 
have occurred. Such "post-injury" activity reflects and 
reinforces an attitude that safety/prevention issues are of low 
priority and that the state's i~volvement (as an employer) is 
"reactive" only. 

There is a general lack of other tools which could 
contribute to the enforcement of safety regulations. Employees 
are not routinelY'evaluated on their knowledge of safety 
regulations, nor are they routinely penalized for violations of 
such regulation O~,rewarded for good safety records. 

Another enforcement tool which may be lacking is a central 
location to anonymously report: all hazards at the worksite'l any 
dan~erous or reckless behavior by state employees during work 
time; violation of safet~ rules by supervisors and/or co-workers; 
etc. 

D. Lack of collection/analysis of relev.ant data 
The curr~nt computer/data system does not allow for the 

collection of data useful for identifying "controllable" 
contributing factors to injuries/illnesses (e.g. clothing worn at 
time of accidenti distractions; attitudes; prior safety training 
related to the activities being performed at time of accident; 
etc.). Such data would facilitate the identification of 
pr'ecipitous "trends" and could be useful in the development of 
safety/prevention programs. 

( 4 ) : RECOMMENDATIONS RE SAFETY/PREVENTION 

(4)a. Design comprehensive, realistic safety/prevention 
programs. Involve the various affected parties including 
the empl?yees and unions. '. --

(4)b. ~nforce safety/prevention regulations by means of both 
"incentive" and "punitive" programs/policies~ 

(4)c. Incorporate safety performance evaluations into the 
annual job performance review. Require a w?rkplace "safety 
orientation" for ~ll new employees and periodic reviews for 
existing employees . 

. (4) d. Create a "safety hotline" (or utilize the existing 
hotline system at the Bureau of Labor Standards) Mhere 
callers may anonymously report suspected safety violations 
and/or unsafe activities of state employ~es. 
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2003 

2702 

2841 

3724 

5183 

5190 

5403 

6217 

7219 

7539 

8008 

8017 

8033 

8058 

8350 

8742 

8810 

8829 

8833 

9040 

9101 

CURRENT RESIDUAL MARKET RATES 

Bakeries 

Logging/lumbering 

Woodenware Mfg. NOC 

Millwright work NOC 

Plumbing NOC 

-
Electrical wiring in bldgs. 

Carpentry NOC 

Excavation 

Truckmen 

Electric light/power 
companies 

Clothing Store 

Retail Store 

Meat/combined grocery 

Lumberyard (new materials) 
store 

Gas/Oil Dealers 

Salespersons 

Clerical Office 

Convalescent/Nursing Horne 

Hospital, prof. EE 

Hospital all other employees 

Colleges/schools nonprof. 

Maine Michigan 

8.92 6.36 

36.97 50.43 

13.34 10.87 

23.07 13.87 

12.63 8.76 

10.10 7.23 

40.68 17.60 

13.66 15.75 

16.79 19.50 

4.62 3.81 

1. 57 1. 82 

2.00 2.36 

4.02 4.73 

6.01 4.41 

8.24 12.91 

1.18 .92 

.48 .43 

6.53 8.43 

1.94 2.15 

6.79 5.62 

4.94 

Difference 

- 29 

+ 36 

19 

- 40 

- 31 

- 28 

- 57 

+ 15 

+ 16 

- 18 

+ 16 

+ 18 

+ 18 

- 27 

+ 57 

- 22 

- 10 

+ 29 

+ 11 

- 17 
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Labor Management Discussion Group on Workers' Compensation 

The Administration of 
State Workers' Compensation Programs 

Introduction 

The Labor/Management Discussion Group on Workers' Compensation is a group 
led by representatives of employers and workers which has been meeting for some 
time to discuss concerns about workers' compensation. A list of the membership 
is attached. The group has adopted the following recommendations concerning 
state workers' compensation programs. 

It should be the goal of a state workers' compensation system to provide benefits 
in a timely· manner, to avoid disputes wherever possible, and to resolve 
expeditiously those disputes that do arise. 

1. Administrative Agency 

States should utilize an effective workers' compensation agency to fulfill 
the administrative and adjudicatory obligations of a modem workers' 
compensation program.. These agencies may sometimes be referred to as 
"courts," but that agency, not the state's courts of general jurisdiction, 
should be the principal locus of dispute resolution. 

2. Funding 

It is essential that there be adequate funding for the state workers' 
compensation agency. An advisory committee, as mentioned below, might 
be employed to oversee the budget of the state workers' compensation 
agency and to advocate for sufficient resources when appropriate. 

3. Education 

Workers' compensation will function most efficiently if all the parties 
understand their rights and responsibilities. A state workers' compensation 
agency should design and actively pursue programs for educating and 
informing all the parties involved in the system. 

At a minimum the agency should provide pamphlets explaining the law in 
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simple language (and in laQguage other than English where that is 
appropriate) and a toll free number where more information can be 
obtained. 

State agencies are encouraged to use public service announcements on 
radio and television and any other means available in order to inform the 
public about workers' compensation programs. Where possible, it would 
be desirable to have public service announcements sponsored jointly by 
labor and business groups. States are also encouraged to have well 
informed professionals available to provide information to workers and 
employers. 

A state educational program should include efforts to inform the parties 
about the importance of prompt reporting of injuries by workers to 
employers, by insured employers to their insurance carriers, by self-insured 
employers and insurers to the state agency, and by medical providers to 
other appropriate parties. 

4. Enforcement 

Each state agency has a duty to enforce the requirements of the state's 
workers' compensation act. 

This includes the requirement that insurers and self-insured employers pay 
benefits in accordance with the statute and in a timely manner. Each state 
should have some method of insuring that this is done. Each state should 
compile and publish data which lists the on time payment record of self­
insured employers and insurers. 

The appropriate state agency must also enforce those provisions of the act 
that apply to employers, including provisions that require employers to 
provide security for compensation and to fairly and honestly represent their 
operations when securing compensation insurance. 

The state agency must also take steps to insure that workers use the system 
in the manner that it was intended. 

Finally, the state agency should monitor the conduct of attorneys, medical 
providers, vocational rehabilitation providers, insurance agents, brokers, 
third party administrators and others to ensure that they perform in 
accordance with the requirements of the act. 

5. Dispute Resolution 

While education and other steps may reduce the frequency of disputes, it 
is recognized that a formal dispute resolution procedure must be available. 
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When there is a dispute, there should be some form of informal dispute 
resolution procedure which is offered to parties as early as possible. The 
parties should be able to effectively participate in this procedure without 
being represented by attorneys. 

When formal disputes occur, efforts should be made as early as possible 
to identify the issues in dispute and to exchange information between the 
parties. There should be some procedure in place to ensure this. 

It is desirable that disputes be resolved as promptly as possible. Each state 
should establish standards for the resolution of disputes. Such standards 
might include as a desired level of achievement a requirement that a 
certain percentage of all cases be resolved within a specified period of 
time. 

Each state should gather and publish data which indicates how long it 
takes to resolve disputes in that jurisdiction. 

Steps should be taken in each jurisdiction to insure that hearing officers 
and commission members work productively and efficiently and that they 
decide cases in an unbiased manner. Each state should initiate some 
procedure to achieve these goals. This might include the appointment of 
a bipartite review committee, the publishing of data concerning the 
productivity of hearing officers, and/or establishing standards by which 
judges would be examined concerning their knowledge of the law and 
processes. A procedure similar to that used by bar associations in 
screening judicial appointments might be considered. 

In disputed cases the parties are entitled to a full and fair hearing on the 
record of the factual issues involved in the dispute. In the past some 
jurisdictions have allowed a retrial of factual issues at an appellate level. 
It is recommended that the system be design to resolve factual issues at 
the first formal hearing. The review of factual issues by an appeal board 
or commission should be limited. Such an appellate body should of course 
review legal issues. There should be a further appeal from the commission 
to the state courts. That appeal should also be limited to legal issues. 

6. Data Collection 

A number of organizations are reviewing issues concerning the collection 
of data related to workplace disability. It is essential that labor and 
management be involved in this process. 

State workers' compensation agencies should gather data which will allow 
them to evaluate and manage the state's workers' compensation system. 
In order to collect and analyze this data, it is essential that state agencies 
computerize their operations. There are important advantages to be gained 
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for all concerned, if states comply with the recommendations of their 
national associations and gather data that is similar and comparable, and 
if they allow the submission of data in formats that are standardized. 

7. Disputes Over Medical Issues 

Many disputes in workers' compensation cases involve issues that are 
medical in nature (for example, the extent of impairment or the utilization 
of medical services). Each state should maintain a panel of medical 
experts from various fields who would be available at the request of the 
state agency to offer an impartial opinion on the disputed issues. 

8. Advisory Councils 

It is recognized that states frequently find a need to revise their workers' 
compensation statute and/or regulations. Each state should have an 
advisory council or committee which allows for continuing input to the 
state agency and the legislature concerning the workers' compensation 
system of that state. The voting members of the committee should be an 
equal number of representatives of labor and management. Other parties, 
such as insurers, medical providers, attorneys, and others, may be included 
as non-voting members. 

The existence of such a committee does not necessarily guarantee success 
in amending or improving a state's workers' compensation act. If 
individuals who understand the state's workers' compensation system, who 
have a genuine interest in that system, and who can speak for their 
respective interest groups are actively involved in monitoring the system, 
rational improvements are more likely. 

9. Mandatory Coverage 

Coverage under workers' compensation should be mandatory. Neither 
employers nor employees should be allowed to "opt out" of workers' 
compensation. 
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Labor/Management Discussion Group on Workers' Compensation 
Membership List 

Labor 

Dept. of Occupational Safety 
and Health 

AFL-CIO 
815 16th Street, N.W. 
Washington, DC 20006 
(202) 637-5000 

Building & Construction Trades Dept. 
AFL-CIO 
815 16th Street, N.W. 
Washington, DC 20006 
(202) 347-1461 

Industrial Union Department 
AFL-CIO 
815 16th Street, N.W. 
Washington, DC 20006 
(202) 842-7842 

Food & Allied Service Trades Dept. 
AFL-CIO 
815 16th Street, N.W. 
Washington, DC 20006 
(202) 737-7200 

Occupational Health Foundation 
815 16th Street, N.W. 
Washington, DC 20006 
(202) 842-7840 

Business 

National Assoc. of Manufacturers 
1331 Pennsylvania Ave, N.W. 
1500 North Lobby 
Washington, DC 20004 
(202) 637-3127 

U.S. Chamber of Commerce 
1615 H St., N.W. 
Washington, DC 20062 

National Federation of Independent 
Business 

600 Maryland Avenue, N.W., Suite 400 
W ashi ngton, DC 20024 
(202) 554-9000 

Council of State Chambers of 
Commerce 

122 C Street, N.W., Suite 330 
Washington, DC 20001 
(202) 484-8103 

National Council of Self-Insurers 
One Marriott Dr., Dept. 924.36 
Washington, DC 20058 

State Associations Group 
National Assoc. of Manufacturers 
1331 Pennsylvania Ave., N.W. 
Suite 1500 North Lobby 
W ashi ngton, DC 20004 
(202) 637-3054 

UBA 
600 Maryland Ave., S.W. 
Suite 603 
Washington, DC 20024 
(202) 484-3344 
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Others 

Alliance of American Insurers 
1501 Woodfield Road, Suite 400W 
Schaumburg, IL 60173-4980 
(708) 330-8500 

American Insurance Association 
1130 Connecticut Ave., N.W. 
Suite 1000 
Washington, DC 20036 
(202) 828-7100 

Liberty Mutual Insurance Co. 
175 Berkeley Street 
Boston, MA 02117 
(617) 574-5679 

American Medical Association 
Dept. of State Legislation 
515 N. State 
Chicago, IL 60610 
(312) 464-4773 
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Labor Management Discussion Group on Workers' Compensation 

Data Collection 

I will attempt here to list a few of the issues related to data collection. Please 
understand that this is a first attempt to pull these issues together and is subject 
to revision. 

THE INITIATIVE 

There has been discussion lately, both within the LaborlManagement group and 
in general, concerning the collection of data relative to workers' compensation. 
This has resulted from a number of factors including: 

1) Proposal by the U.S. Department of Labor to change its data gathering 
procedures. 

2) Requests from various parties to analyze the costs of workers' 
compensation. 

3) A model regulation promulgated by the National Association of Insurance 
Commissioners (NAIC). 

4) Revising of the Basic Administrative Information System (BAIS) by the 
International Association of Industrial Accident Boards and Commissions 
(IAIABC). 

Everyone wants to know how well workers' compensation systems are functioning 
in each jurisdiction. Many players are quite concerned about data which can be 
used to prevent injuries in the future. Some parties, however, express concern 
about the costs of data gathering, while others are concerned about the 
confidentiality of this information. 

As these various events come together, it seems an appropriate time to consider 
what changes, if any, should be made in the way the various parties gather data 
about workplace disability. 

REASONS FOR COLLECTING DATA 

There are several reasons for gathering data: 

1) To prevent future injuries and occupational disease. For this purpose, as 
much information as possible should be gathered concerning the incidence, 
cause, and nature of disabilities. 
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2) To administer a state workers' compensation system. This requires 
gathering data about what payments have been made, when, and by whom, 
as well as other information about the performance of the state system. 

3) To analyze the performance of a state workers' compensation system. 
This requires information about where the money is going, what are the 
problems, and what is the likely result of proposed changes. 

4) To set workers' compensation premium rates. This requires information 
about the losses in each job classification, as well as information about the 
trends and expenses. 

5) To experience-rate employers. This requires gathering information about 
the experience of each individual employer, as well as information about 
all employers in each classification. 

PLAYERS 

There are various organizations that are playing a role in the current discussion 
of workers' compensation. Many of them are already gathering data concerning 
this topic. 

State Workers' Compensation Agencies 

Every state workers' compensation agency currently gathers some data about the 
injuries that occur within its jurisdiction. At a minimum, this includes the fact 
that an injury occurred, when benefits started, when benefits stopped, and the 
amount of benefits paid. Some states gather considerably more information about 
the nature of the injury. Some gather information about medical payments, while 
others do not. There is a great variation among the states as to how this 
information is maintained. In some cases, it is stored in computers in a manner 
that makes it available for retrieval and analysis. There are rumors that in other 
jurisdictions the forms are "put in cardboard cartons and stored in the basement. II 

u.S. Department of Labor 

Information about workplace injuries has been gathered by the U.S. Department 
of Labor since the passage of the Occupational Safety and Health Act (OSHA). 
Until recently, this information has been gathered by the Bureau of Labor 
Statistics (BLS). Recently, however, a decision has been made that data collection 
will be governed by the Occupational Safety and Health Administration (OSHA), 
and the analysis of the data will be done by BLS. 
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There are also proposals to change the fonn in which data is collected by the 
federal government. Until the present, certain information has been recorded on 
the "OSHA Log." A summary of this data is reported to the federal government. 
More detailed information about time loss injuries is reported to OSHA on a "first 
report of injury" fonn. In many states the same form is used for OSHA and for 
the state workers' compensation agency. 

A number of proposals for changing this have been discussed and experiments 
have been carried out. It now appears most likely that OSHA will adopt a 
procedure whereby all injuries will be reported on a fonn similar to the first report 
of injury. This form could potentially be used for both OSHA and state workers' 
compensation agencies. 

OSHA has initiated a dialogue with the insurance industry concerning this topic. 
There have been a couple of joint meetings between OSHA and various 
representatives of the insurance industry. This group does not include self-insured 
employers. 

National Council on Compensation Insurance (NCCI) 

For many years NCCI has gathered data about losses which it uses when acting 
as an advocate for the insurance industry before the various commissions or 
individuals who set workers' compensation insurance premium rates. NCCI also 
gathers data which is used to establish experience modifications for individual 
employers. NCCI gathers this data for a majority of the states and assists in the 
analysis of the data in a number of additional states. 

From time to time, NCCI has also used its database to analyze the workers' 
compensation systems in various jurisdictions and to provide estimates of the costs 
of proposed legislative changes. 

For a number of years, NCCI has conducted a call for Detailed Claims 
Information (DCI). At first this was conducted in only 13 states. It was later 
expanded to include a few more states. Recently, NCCI has announced that it will 
gather this information in all the jurisdictions where it is involved. The DCI is 
a ten percent sample and gathers detailed infonnation about each claim in the 
sample. It only covers injuries occurring with insured employers. It does not 
cover injuries with self-insured employers. 

BAIS and the NAIC Model Regulation 

Over 10 years ago, the International Association of Industrial Accident Boards and 
Commissions (IAIABC) adopted a Basic Administrative Information System 
(BAIS). This was designed to be a model that state workers' compensation 
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agencies could use in constructing an information system which was designed 
primarily to administer the state agency. Beginning in the late 80's, the IAIABC 
initiated a project to update BAIS. The new BAIS is an expanded system. It 
includes data needed to evaluate a state's workers' compensation program, as well 
as management information. 

At about the same time that the BAIS project was taking place, the National 
Association of Insurance Commissioners (NAIC) adopted a model regulation under 
which states would gather information which could be used to analyze the 
operation of a state's workers' compensation system. As the BAIS and NAIC 
projects were being completed, the two organizations formed a joint task force, 
and as a result, the finished product of both projects are quite similar. 

The Accord Form 

There is a form published by a company known as Accord which has been 
endorsed by the IAIABC as a model form to be used for the first report of injury. 
While it has been recommended by the IAIABC, it has actually been fuIly adopted 
in only a very few states. 

CONCERNS 

While almost everyone agrees that we need more and better data, there are a 
number of concerns about the various approaches being taken. 

Sufficiency of Data 

Some groups express concerns that not enough data will be gathered to form the 
analysis required or that it will not be gathered in a way that allows for the proper 
analysis. 

Cost 

While everyone agrees that it is good to have data, some parties are concerned 
that the cost of gathering and analyzing the data will be excessive. 

Duplication 

All parties agree that duplication should be avoided whenever possible. 
Businesses feel that duplication wilI add to the cost. Organized labor is willing 
to cooperate with business and reduce cost, so long as the necessary information 
can be gathered. There is, however, a nagging concern that duplication may 
result, because this data gatpering can be mandated by various agencies which are 
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completely independent of one another. 

Confidentiality 

Most people would agree that the names of individual injured workers should be 
kept confidential. At the other extreme, most would also agree that aggregate data 
about workers' compensation systems should be made public. There is a 
difference of opinion, however, concerning whether detailed information about 
individual employers should be kept confidential. 

Compatibility of Data Systems 

We are hopefully moving into an era where much of this information can be 
gathered and exchanged efficiently and at lower cost through electronic means. 
Efficiency, however, depends on the extent of the compatibility of the various data 
systems. If each state and the U.S. Department of Labor has vastly different 
requirements, much of the efficiency will be lost. At the same time, it has been 
felt by many over the years that state workers' compensation agencies should be 
completely autonomous. The IAIABC has recently formed a committee to study 
issues related to the electronic gathering of data. 

The Unique Role of NCCI 

NCCI currently gathers a great deal of information which is useful in analyzing 
state workers' compensation systems. Its expanded DCI will provide another rich 
source of information and analysis. It has been suggested by some that this could, 
to some extent, substitute for the gathering of data by state workers' compensation 
agencies. 

Many people are concerned, however, that this would not be possible. First of all, 
NCCI has for many years been an advocate for the insurance industry in the 
setting of workers' compensation insurance premium rates. Secondly, the data for 
the DCI is gathered by insurance company employees reviewing insurance 
company files. Third, the access to the database is controlled by NCCI. It is not 
yet clear to what extent this database would be made available to outside parties. 
Would the NCCI allow outside parties to access the database and perform 
analyses? Would it charge for this? Would it control priorities? Would the 
NCCI maintain the database itself and simply produce its own analysis of the data 
from time to time? 

While it is clear that the DCI is a valuable source of information, it is difficult to 
understand how it could substitute for the gathering of data by state agencies if 
access to it is controlled by the NCCI. 
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The Role of the NAIC and the IAIABC 

The National Association of Insurance Commissioners and the International 
Association of Industrial Accident Boards and Commissions are voluntary 
associations comprised primarily of the administrators in each jurisdiction who 
have responsibility for insurance and workers' compensation, respectively. The 
fact that they adopt a regulation does not, in itself, have any effect whatsoever. 
The model regulations that they adopt only have effect if they are eventually 
adopted by the individual states. 

Practical Limitations 

The BAIS and NAIC model regulations describe comprehensive data gathering 
systems. To date, only one state has even attempted to implement the NAIC 
model and none claim to have fully implemented the new BAIS system. It would 
be ideal if all states were to gather this information and make it available for 
analysis. The practical considerations, including the cost, make it seem rather 
unlikely that this will occur in the near future. 

BRINGING IT ALL TOGETHER 

It seems quite clear that the various state workers' compensation agencies will 
continue to gather information about each injury that occurs within their 
jurisdiction. It seems likely that as time goes by, this and the NAIC model 
regulation will have some influence on the decisions they make in structuring their 
databases. It also seems quite clear that OSHA will adopt some new scheme for 
gathering data about occupational injuries and diseases. It would seem that to the 
extent these efforts can be coordinated, the systems will be improved for the 
benefit of all parties involved. It would also seem that, if good comprehensive 
data were readily available, we could prevent future injuries. 

There appears to be some conflict among the parties concerning cost, 
confidentiality, and the amount of data to be gathered. There may also be some 
"turr' battles among the various agencies. At the same time, this topic has the 
potential of being one area within workers' compensation where all the parties 
could come to an agreement. 
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Doc. 4212 

National Conference of State Legislatures 
303-830-2200 
Brenda Trolin 
Can supply consultant to guide Commission through a 50 
state survey, plus few other jurisdictions, NZ and Europe. 
Also tracking 24-hour coverage proposals in other states. 
Available anytime except July 25-30. Can cover costs. 
NCSL has a Blue Ribbon Commission, task force to advise it 
is broad based, each has offered to assist states, most 
will pay own expenses. 
Suggests office of Insurance Commissioner Garamindi in 
California and NAIC. 
Says Council of State Governments and National Governors' 
Association have done very little in WC. 

National Association of Insurance Commissioners 
816-842-3600 
Eric Nordman 
Putting together study of WC marketplace, can share data, 
will be ready in fall. Suggests Commission look at Oregon 
and Michigan, which did broad based reforms recently. 
Suggests study of examination report of NCCI. Can provide 
information, work with commission. 

Workers' Compensation Research Institute 
(617) 494-1240 
Richard victor, Exec. Director 

An independent research organization providing data on the 
performance of various WC systems and effects of reforms. 
Published a comprehensive study of Maine's system in late 
1990. 
Published numerous studies in past 10 years on various 
Workers' Compensation issues. 
Can provide presentions comparing Maine's system to other 
states, or on specific subjects such as others experience 
in reducing litigation, controlling medical costs, etc. 
May be difficult to arrange presentation before June. 
Costs range from nothing to expenses. 

other sources suggested by WCRI 
Academics: John Burton, Rutgers; Peter Barth, U Conn, 

Alan Hunt, Upjohn Institute for Employment Research 
Consultants: John Lewis, (Florida) 

American Legislative Exchange Conference 
(202) 547-4646, Washington, DC 
Provides model legislation to interested legislators. 
Working on comprehensive model legislation for Workers' 
compensation, but not yet completed. 




