Reference # 79-mta
STATUTE: 23 MRSA §63
AGENCY: Maine Turnpike Authority (also sent to Maine Department of
Transportation)
CONTACT PERSON: Jon Arey
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
This statute protects two related categories of documents – (a) records
relating to negotiations for and appraisals of property, and (b) records and
data relating to engineering estimates of costs on projects to be put out to
bid.
The exception dealing with appraisals has not been invoked by the MTA for
several years. It was invoked in an eminent domain proceeding in 2005, and
the issue was resolved at the State Claims Commission phase with the parties
exchanging appraisals. There have been instances since then when an owner
of a property the MTA seeks to acquire has sought to obtain appraisals of
other nearby property owners and the MTA has invoked this exception.
Regarding engineering estimates, this exception has not been invoked for
many years, but the MTA believes it is extremely important to its competitive
bid process, as described below.
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2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
The MTA supports continuation of this exception in regard to appraisals. It
protects the bargaining position of the MTA in negotiations with landowners
and, in the case of persons seeking appraisals of others property, it protects
the privacy rights of private landowners.
The MTA supports continuation of this exception in regard to engineering
estimates and believes it is essential to the integrity of the competitive bidding
process that these estimates not be public information. If these estimates
were public information before award, it would create a situation where
some bidders had a competitive advantage or create a system conducive to
bidder collusion. This practice is consistent with federal guidance from the
Federal Highway Administration, AASHTO, and the Departments of
Transportation and Justice (see attached).
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
The language is clear.
4.

Does your agency recommend changes to this exception?
No.

5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.

6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
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§ 63. Confidentiality of records held by the department and the Maine
Turnpike Authority

1. Confidential records. The following records in the possession of the department and the Maine Turnpike
Authority are confidential and may not be disclosed, except as provided in this section:

A. Records and correspondence relating to negotiations for and appraisals of property; and

B. Records and data relating to engineering estimates of costs on projects to be put out to bid.

2. Engineering estimates. Engineering estimates of total project costs are public records after the execution
of project contracts.

3. Records relating to negotiations and appraisals. The records and correspondence relating to
negotiations for and appraisals of property are public records beginning 9 months after the completion date
of the project according to the record of the department or Maine Turnpike Authority, except that records of
claims that have been appealed to the Superior Court are public records following the award of the court.
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STATUTE: 23 MRSA §63
AGENCY: Department of Transportation (also sent to Maine Turnpike Authority)
CONTACT PERSON: James Billings
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
Response: Please see narrative below.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
Response: MaineDOT supports continuation of this exception for the reasons discussed
in the narrative below.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
Response: MaineDOT is not aware of any problems. The language is sufficiently clear.
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4.

Does your agency recommend changes to this exception?

Response: MaineDOT does not recommend any changes to this exception.
5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
Response: There are no identifiable stakeholders.
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
Response: MaineDOT has no further information.
Maine Department of Transportation Narrative
The exceptions in this statute are used all the time in the regular course of MaineDOT’s
affairs. The statute is tailored to the critical work MaineDOT performs in getting
highway, bridge, and multimodal projects out the door for construction. In order to ensure
an open, fair, competitive bidding process internal MaineDOT engineering estimates
cannot be released until after a contract has been awarded. Otherwise, some or all of the
bidders could gain inside information about the expectations of MaineDOT about
construction costs, and thereby game the system by hedging their bids. For example, if
one or more bidders on a $50 million project knew the details of MaineDOT engineering
estimates, the bidders could tailor their bids to receive the award. This could result in an
unlevel playing field if some but not all bidders had this information. Also, if all bidders
have this information, it could harm the public by further driving up costs because
bidders would not have any incentive to bid lower than the engineer’s estimate; instead,
bidders could game the system by bidding a certain percentage above the estimate,
figuring that MaineDOT would still award a contract with some tolerance for having the
bids come in higher than estimates. So, in the $50 million project example, if bidders
knew the estimates, they could just decide that they’d bid 15% or 25% over the estimate,
figuring that if they were lowest bidder, the contract would be awarded anyway. This
could create an atmosphere of bid collusion.
As far as the appraisals being confidential, this also is something we deal with every day.
MaineDOT acquires property rights by eminent domain on hundreds of parcels every
year. By law we have to appraise the rights we intend to acquire for a project well in
advance of acquiring the rights. The appraisals are opinions of fair market value for the
rights we need. We are required to pay just compensation for the rights we acquire by the
state and federal constitutions. Thus, the appraisals are key to satisfying this
constitutional requirement. In our project process, after preliminary design identifies
what we need for property rights, and title work is done identifying apparent owners of
the land, we next have to appraise the rights, then make an offer of compensation. There
is then a statutory mandatory minimum period that we have to leave open for negotiation
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with landowners before we can condemn. In most circumstances, we cannot advertise a
project for bid until we have certified that we have acquired the rights we need for
construction. Thus, every project getting out timely that requires acquiring new rights,
requires an appraisal. The taxpayers pay for these appraisals whether they are done by
internal appraisers or by outside appraisers under contract with MaineDOT.
These appraisers serve a dual role. Their work forms the basis of the constitutionally
mandated payment of just compensation, but they also serve as MaineDOT’s expert
witnesses when cases cannot be resolved by agreement and a hearing becomes necessary
to resolve differences of opinion between the landowner and MaineDOT over property
values. The time between the appraisal being performed and a hearing is usually many
months or even years. This is because appraisals happen way in advance of construction,
and most hearings on unresolved claims occur only after construction is complete. During
this time, negotiation can and does still occur between the landowners and MaineDOT. It
would put MaineDOT, and thus the taxpayers, at a severe disadvantage in these
negotiations, if the appraisals were not confidential by statute. At some point prior to a
hearing landowners can apply to the state claims commission to have the appraisals
turned over so that the landowners can see them before a hearing. If the unresolved case
goes on to the superior court on appeal, landowners can obtain the appraisal reports as
part of regular civil discovery rules, under Maine case law.
Further, if the appraisals were not confidential by statute, other third parties besides the
owner of the specific parcel at issue could obtain them. Either other landowners on the
same project, or just any third party who wanted it with no connection to the project,
could request the appraisals and obtain detailed information including financial
information and opinions of value about a landowner’s property.

Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670

Reference # 80
MTA RESPONSE NOT RECEIVED AS OF 11/14/22
STATUTE: 23 MRSA §1980, sub-§2-B
AGENCY: Maine Turnpike Authority
CONTACT PERSON: Jon Arey
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
4.

Does your agency recommend changes to this exception?

5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.

Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670

Reference # 81
MTA RESPONSE NOT RECEIVED AS OF 11/14/22
STATUTE: 23 MRSA §1982
AGENCY: Maine Turnpike Authority
CONTACT PERSON: Jon Arey
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
4.

Does your agency recommend changes to this exception?

5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
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STATUTE: 23 MRSA §1982
AGENCY: Maine Turnpike Authority
CONTACT PERSON: Jon Arey
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
This statute makes confidential any “log or record identifying the name,
address or travel patterns of a patron of the turnpike.” It has been invoked
rarely. This information is often provided to law enforcement in response to
subpoenas and has been provided on at least one occasion to Maine Revenue
Services in response to a subpoena.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
This statute has a similar rationale to the confidentiality provisions of 23
MRSA 1980 (2-B) and we support it for the same reasons. It protects the
privacy of customers of the Maine Turnpike.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
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We have no issues with this provision.
4.

Does your agency recommend changes to this exception?
No.

5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.

23 MRSA §1982
A log or record identifying the name, address or travel patterns of a patron of the turnpike,
whether prepared for enforcement of authority tolls or other purposes of the authority, is
for the exclusive use of the authority in the discharge of its duties under this chapter. This
material is confidential and is not available to the public except that a law enforcement
officer or a representative of an insurance company making a request for specific records
in the course of conducting the officer’s or representative’s business may have access to
this material to the extent and in the manner access to such material is afforded under Title
1, chapter 13, subchapter I.1 The authority may release accident and other incident reports
to affected parties and may release information specific to a commuter pass account or
commercial billing account to the holder of that account. The authority may disclose patron
information, including information gathered by photo-monitoring devices, to other toll
administrative agencies that are participating with the authority in multiple-facility,
electronic, transportation-related collection systems.
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STATUTE: 23 MRSA §1982
AGENCY: Maine Turnpike Authority
CONTACT PERSON: Jon Arey
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
This statute makes confidential any “log or record identifying the name,
address or travel patterns of a patron of the turnpike.” It has been invoked
rarely. This information is often provided to law enforcement in response to
subpoenas and has been provided on at least one occasion to Maine Revenue
Services in response to a subpoena.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
This statute has a similar rationale to the confidentiality provisions of 23
MRSA 1980 (2-B) and we support it for the same reasons. It protects the
privacy of customers of the Maine Turnpike.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
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We have no issues with this provision.
4.

Does your agency recommend changes to this exception?
No.

5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.

23 MRSA §1982
A log or record identifying the name, address or travel patterns of a patron of the turnpike,
whether prepared for enforcement of authority tolls or other purposes of the authority, is
for the exclusive use of the authority in the discharge of its duties under this chapter. This
material is confidential and is not available to the public except that a law enforcement
officer or a representative of an insurance company making a request for specific records
in the course of conducting the officer’s or representative’s business may have access to
this material to the extent and in the manner access to such material is afforded under Title
1, chapter 13, subchapter I.1 The authority may release accident and other incident reports
to affected parties and may release information specific to a commuter pass account or
commercial billing account to the holder of that account. The authority may disclose patron
information, including information gathered by photo-monitoring devices, to other toll
administrative agencies that are participating with the authority in multiple-facility,
electronic, transportation-related collection systems.
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STATUTE: 23 MRSA §4244, sub-§§3 and 4
AGENCY: Maine Department of Transportation
CONTACT PERSON: James Billings
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.

Please describe your agency’s experience in administering or applying this
public records exception. Please include a description of the records subject to
the exception, an estimate of the frequency of its application, and an estimate
of how frequently the exception is cited in denying a request for production of
records (whether the denial occurs in response to an FOA request or in
administrative or other litigation).
Response: Maine Department of Transportation (“MaineDOT”) receives
Contractor Prequalification Applications and Bid Applications for requests for
proposal as an ongoing normal part of business throughout the year and
receives renewal Contractor Prequalification Applications annually as part of
the contractor re-certification process. Annually approximately 75 contractors
submit either a prequalification application or a renewal prequalification
application. Bid Applications for requests for proposal are dependent on the
number of bids put out annually. In 2021 235 bids were put out as requests
for proposal. The exceptions in 23 M.R.S. § 4244, sub-§§ 3 and 4 apply to all
of these applications. As a standard part of prequalification for contractors
and requests for proposals MaineDOT requires potential contractors to submit
their financial data, industry trade secrets detailing their method for meeting
contract terms, civil rights and equal employment records and other
information customarily regarded as confidential business information, which
are subject to these exceptions. MaineDOT cites these exceptions on average
six to eight times annually in partial denial of FOAA requests or in
administrative or other litigation.
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2.

Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
Response: MaineDOT supports continuation of the exceptions provided under
23 M.R.S § 4244, sub-§§ 3 and 4. A full and fair bidding process has the
potential to both reduce costs and increase quality bids. Removing these
confidentiality protections could adversely impact the ability of MaineDOT to
attract qualified and reputable contractors. Prequalification of contractors
based on their safety experience, compliance with equal employment
opportunity requirements, financial status, and expertise ensures the safety of
the workforce and the public and protects the State’s interests. The
competitive bidding process for requests for proposals allows MaineDOT to
evaluate contractor bid submissions for goods and services with an emphasis
on the potential return on the investments to the State. Removal of these
protections could also damage the ability of qualified and reputable
contractors to compete fairly and erode commercial standards of commercial
ethics and may also disincentivize intellectual endeavors of said contractors.
Furthermore, policy regarding the confidentiality of these records is reflected
in the Maine Rules of Civil Procedure (“MRCP”). A person may seek an
order from the court to prevent “a trade secret or other confidential research,
development, or commercial information” from being disclosed during
discovery in connection with a court proceeding under MRCP Rule 26(c).
This Rule further emphasizes the importance of shielding sensitive financial
data and trade secrets from disclosure.

3.

Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential
under the FOA statutes? Is the language of the exception sufficiently clear in
describing the records that are covered?
Response: No problems have occurred in the application of this exception. It
is clear that the records described are intended to be confidential under the
Freedom of Access Act. The language of these exceptions is sufficiently clear
in describing the records that are covered. No problems have occurred in the
application of these exceptions.

4.

Does your agency recommend changes to this exception?
Response: MaineDOT does not recommend any changes to this exception.

5.

Please identify stakeholders whose input should be considered in the
evaluation of this exception, with contact information if that is available.
Response: Associated General Contractors of Maine
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6.

Please provide any further information that you believe is relevant to the
Advisory Committee’s review.
Response: MaineDOT has no further information.
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STATUTE: 23 MRSA §4251, sub-§10-A
AGENCY: Maine Department of Transportation
CONTACT PERSON: James Billings
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
Response: Please see narrative below.

2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
Response: MaineDOT supports continuation of this exception for the reasons discussed
in the narrative below.

3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
Response: MaineDOT is not aware of any problems. The language is sufficiently clear.
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4.

Does your agency recommend changes to this exception?

Response: MaineDOT does not recommend any changes to this exception.

5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
Response: Any business entity could participate in a public-private partnership under this
statute.

6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
Response: MaineDOT has no further information.

Maine Department of Transportation Narrative
23 MRSA §4251 was enacted in 2009 to authorize MaineDOT to receive or solicit
proposals to form a public-private partnership for transportation facility projects with an
estimated initial capital cost of $25 million or more. Proposals must meet the standards
set out in Section 4251.
If MaineDOT receives an unsolicited proposal from a private entity that meets these
standards, it must publish a notice stating that it has received the proposal and inviting
additional proposals for a transportation facility meeting the same basic purpose and need
for a 120-day period. After the close of the 120-day period, MaineDOT must rank the
proposals received and undertake negotiations on the highest-ranked proposal. If
negotiations are not successful, MaineDOT may negotiate on the remaining proposals in
the order of their ranking. If only the initial proposal is received, MaineDOT must
negotiate with the entity submitting that proposal and may terminate negotiations if they
are not successful.
If MaineDOT determines that a public-private partnership proposal and related agreement
negotiated with the private entity are acceptable, the Maine Legislature must approve the
agreement.
Subsection 10-A of Section 4251 provides that certain information submitted to
MaineDOT relating to a public-private partnership proposal is confidential and not
subject to disclosure as a "public record" under Maine’s Freedom of Access Act (FOAA),
if the private business entity designates the information as being only for the confidential
use of MaineDOT and (a) the information is a trade secret, or (b) disclosure would result
in a business or competitive disadvantage or other significant detriment to the business.
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While Section 4251 has not yet resulted in any public-private partnership, the provisions
of Section 4251 designating certain information as confidential are an essential element
of any business relationship, including the public-partnerships contemplated by that
statute. Maintaining the confidentiality of the records identified in Section 4251 will help
ensure that any prospective public-private partnership proposals are not thwarted by
concerns on the part of participating business entities that their sensitive, proprietary
business information will be divulged to potential competitors.
Section 4251 is not unique in preserving the confidentiality of business information.
Other Maine laws do likewise. For example, 5 MRSA §13119-A makes certain business
records under programs administered by the Maine Department of Economic &
Community Development (DECD) confidential, including information in a business or
marketing plan or grant application when the business designates it as confidential and
DECD determines that the information should remain confidential to give its owner a
competitive advantage and prevent it from losing business or suffering other significant
detriment if the information were disclosed. Maine’s Small Enterprise Growth Program
contains confidentiality provisions similar to those in the DECD statute. See 10 MRSA
§391(2). Likewise, the Maine law establishing the Maine International Trade Center
(MITC) provides for confidentiality of information contained in business and marketing
plans if confidentiality is requested by the business and the MITC determines that the
information is proprietary and its disclosure would impair the competitive position of the
MITC or the business. See 10 MRSA §945-J.
The provisions for preserving the confidentiality of business information set out in 23
MRSA §4251(10-A) reflect the policy of other Maine laws that make sensitive business
information confidential. Section 4251(10-A) and these other Maine laws recognize that
disclosure of a business’s trade secrets and other proprietary information can put the
business at a competitive disadvantage and result in the loss of business and other
detriment to the business. These laws are intended to promote alliances between
businesses and governmental or quasi-governmental agencies and thereby boost
economic development in Maine. Without statutory protection from disclosure of their
sensitive business information, businesses would be highly unlikely to engage in such
alliances.
An additional consideration comes into play in preserving the confidentiality of business
records under 23 MRSA §4251(10-A). As noted above, legislative approval of a publicprivate partnership for transportation projects formed under Section 4251 is required.
Section 402(3)(C) of FOAA excepts from the definition of "public record" legislative
papers and reports and other legislative documents until signed and publicly distributed.
It would be incongruous to permit the disclosure of sensitive business information during
negotiations between the MaineDOT and a business enterprise when legislative materials
prepared in connection with legislative consideration of a public-private partnership
between MaineDOT and a business must be kept confidential.
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The policy of preserving the confidentiality of certain business information is also
reflected in the Maine Rules of Evidence (MRE) and the Maine Rules of Civil Procedure
(MRCP). MRE Rule 507 provides that a person "has a privilege to refuse to disclose, and
to prevent any other person from disclosing, a trade secret that the person owns." This
privilege can be asserted in any court proceeding. Likewise, MRCP Rule 26(c) dealing
with discovery allows a person to seek an order from the court to prevent "a trade secret
or other confidential research, development, or commercial information" from disclosure
during discovery in connection with a court proceeding. The inclusion of a trade secrets
privilege in the MRE and the inclusion of a provision in the MRCP allowing sensitive
business information to be shielded from discovery underscore the importance of
maintaining the confidentiality of proprietary business information. These protections are
reflected in FOAA, which contains an exclusion from the definition of "public records" in
Section 402(3)(B) for records that would be within the scope of a privilege against
discovery or use as evidence in a court proceeding if the records are sought in connection
with the court proceeding. It is important to note that the protection from disclosure
offered by Section 402(3)(B) is available only in connection with a court proceeding.
For the reasons discussed above, it is MaineDOT’s view that the confidentiality
provisions of 23 MRSA §4251(10-A) should be maintained without change.
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STATUTE: 23 MRSA §8115-A
AGENCY: Northern New England Passenger Rail Authority
CONTACT PERSON: William Gayle
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
In its last review the committee considered this exception and concluded the exception
was warranted. The reasons for the exception have not changed. Since at least 2019
NNEPRA has not received any FOA requests for records within this exception. Records
within this exception are:
1. Confidential records. The following records of the authority are confidential:
A. Records and correspondence relating to negotiations of agreements to which the
authority is a party or in which the authority has a financial or other interest. Once entered
into, an agreement is not confidential;
B. Trade secrets;
C. Estimates prepared by or at the direction of the authority of the costs of goods or
services to be procured by or at the expense of the authority; and
D. Any documents or records solicited or prepared in connection with employment
applications, except that applications, resumes and letters and notes of reference, other
than those letters and notes of reference expressly submitted in confidence, pertaining to
the applicant hired are public records after the applicant is hired, except that personal
contact information is not a public record as provided in Title 1, section 402, subsection 3,
paragraph O.
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2. Lawyer-client privilege. The authority may claim the lawyer-client privilege in the same
manner and circumstances as a corporation is authorized to do so.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
NNEPRA supports the continuation of the exception for the following reasons:
Records with relating to negotiations of agreements (1A) - NNEPRA is a party to
numerous agreements that pertain to different aspects of the Downeaster passenger rail
service. In addition, NNEPRA has a financial and/or other interest in certain other
agreements to which NNEPRA is not a named party but which pertain to an aspect of the
service. With the passage of time, existing agreements expire and must be renewed or
replaced, and new agreements must be entered into as the service is improved or
expanded. NNEPRA’s ability to negotiate favorable, cost-effective agreements would be
severely undermined if NNEPRA’s records relating to negotiations are publicly
available. And because of the similarity of many of the agreements that NNEPRA enters
into, it is important that the confidentiality of records relating to negotiations continue so
long as the service is operating.
Trade secrets (1B) – NNEPRA enters into agreements and contracts with contractors and
vendors who may have proprietary information that may be considered a trade secret. If
those trade secrets are not protected, NNEPRA will have difficulty entering into
agreements necessary to carry out its statutory responsibilities.
Estimates of services and goods (1C) - NNEPRA often obtains estimates of costs of goods
or services that it intends to procure or that others will procure at NNEPRA’s expense.
NNEPRA’s ability to obtain competitive, cost-effective proposals for goods and services
would be severely undermined if NNEPRA’s estimates are publicly available. And
because of the similarity of many of NNEPRA’s procurements, it is important that the
confidentiality of estimates continue so long as the service is operating.
Employee applications (1D) - Employment applications are personal and private
information to the individual submitting their information for a possible position and
should continue to be protected under this statute.
Lawyer – Client Privilege (2) - NNEPRA functions in many respects like a private
corporation, in a competitive business environment. NNEPRA needs to have the same
ability that private corporations have to consult in confidence with its lawyers regarding
pending or threatened litigation, as well as on the wide variety of legal issues that arise
in the course of NNEPRA’s activities.
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3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
The current language is sufficiently clear.
4.

Does your agency recommend changes to this exception?

NNEPRA does not recommend changes to this exception.
5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
N/A
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
NNEPRA operates in a highly-competitive business environment characterized by a
limited number of available business partners and vendors. This exception allow
NNEPRA to negotiate favorable, cost-effective agreements (and amendments to existing,
long-term agreements) and obtain competitive prices in subsequent procurements of
goods or services that would be compromised in the absence of the exception.

Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670

Reference # 85
STATUTE: 24 MRSA §2302-A, sub-§3
AGENCY: Maine Bureau of Insurance
CONTACT PERSON: Ben Yardley
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
This section instructs nonprofit hospital or medical service organizations not to
identify the names of health care patients in annual reports of utilization review
activities that these entities file with the Bureau. Currently no hospital or medical
service organizations are authorized to operate in Maine. To the best of our
knowledge and belief, we have not received a FOAA request that would be
subject to this provision.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
The Bureau supports continuation of this provision to protect patients’ personal
health information should a nonprofit hospital or medical service organization
become authorized in Maine.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
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No problems are noted. It is clear that personal health information is intended to
be subject to protection under both state and federal law. The statute is
sufficiently clear.
4.

Does your agency recommend changes to this exception?
The Bureau does not recommend any changes to this exception.

5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
None. No currently regulated entities are subject to this exception.
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
n/a
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STATUTE: 24 MRSA §2307, sub-§3
AGENCY: Maine Bureau of Insurance
CONTACT PERSON: Ben Yardley
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
This public records exception makes confidential the work papers of Bureau
examiners conducting examinations of nonprofit hospital or medical service
organizations or nonprofit health care plans to be confidential. Currently, Maine
has one nonprofit health care plan subject to examination. To the best of our
knowledge, the Bureau has not applied this exception in denying a request for
production of records.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
The Bureau strongly supports continuation of this exception. Protection of
examination work papers is essential to the ability of agency examiners to access
any and all records of insurers and similar entities. This protection is recognized
in all jurisdictions and is a national accreditation standard for insurance
regulators.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
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FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
No problems have occurred in the application of this exception. We believe it
clear that the records are intended to be confidential, and the language of the
exception is sufficiently clear.
4.

Does your agency recommend changes to this exception?
The Bureau does not recommend any changes to this exception.

5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
Maine Dental Service Corporation d/b/a Delta Dental
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
n/a
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STATUTE: 24 MRSA §2329, sub-§8
AGENCY: Maine Bureau of Insurance
CONTACT PERSON: Ben Yardley
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
This exception provides that the substance use disorder treatment patient records
of nonprofit hospital and medical service organization records are confidential in
the context of required annual reports as to the organization's alcoholism and
substance abuse claims experience. Maine currently has no regulated entities in
this category.
This exception was revised by Public Law 2017 Chapter 407 to broaden the
category of confidential records from “alcohol and drug” treatment records to
“substance use disorder” records.
To the best of our knowledge, the Bureau has not applied this exception in
denying a request for production of records.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
We support the continuation of this protection of personal health information.
Patients should have confidence that their records will be confidential when these
organizations make their annual reports to the Bureau.
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3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
No problems have occurred in the application of this exception. We believe that
intended protection of personal health information is clear under state and federal
law, The statute is sufficiently clear.
4.

Does your agency recommend changes to this exception?
No.

5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
None.
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
n/a
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STATUTE: 24 MRSA §2510, sub-§1
AGENCY: Office of Professional and Occupational Regulation
CONTACT PERSON: Kristin Racine
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
4.

Does your agency recommend changes to this exception?

5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
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STATUTE: 24 MRSA §2510, sub-§1 and 24 MRSA § 2510-A
AGENCY: Office of Professional and Occupational Regulation
CONTACT PERSON: Kristin Racine
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
Response: OPOR staff does not have data regarding administering or applying this
public records exception in response to a FOAA request.
Licensees and/or applicants for licensure under the jurisdiction of the Maine Pharmacy
Board and the Maine Veterinary Board may be directed, as the result of a Decision and
Order after an adjudicatory hearing, or, voluntarily as part of entering into a consent
agreement, to submit to regular monitoring and testing administered by the Maine
Medical Association Medical Professionals Health Program (“MPHP”). The monitoring
and/or testing in those circumstances would be a condition of probation, which is a
permissible form of discipline that may be imposed by a Board for the grounds
enumerated in a Board’s statute and/or 10 M.R.S. § 8003(5-A)(A). Therefore, these
exception(s) may be cited in response to a FOAA request for a licensee’s file containing
such records, in addition to the other provisions that would protect disclosure of
personally identifiable health information and/or treatment records pursuant to, inter alia,
22 M.R.S. § 1711-C.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
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Response: OPOR supports the continued use of the exception(s) to ensure patient health
information remains protected and private. The exception(s) encourage licensees to
engage with professional review committees since the reports it issues are confidential,
and these exception(s) provide additional protection in addition to the other various
federal and state confidentiality laws.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
Response: To date, OPOR has not encountered problems in applying the exception(s).
4.

Does your agency recommend changes to this exception?

Response: OPOR does not recommend any changes to the exception(s).
5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
Response: Additional stakeholders would include legal counsel for the OPOR regulatory
programs which is provided by various Assistant Attorneys General within the Office of
the Attorney General. Licensees and the Maine Professionals Health Program.
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
Response: None at this time.
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STATUTE: 24 MRSA §2510, sub-§1
AGENCY: Maine Board of Licensure in Medicine
CONTACT PERSON: Dennis E. Smith, Esq., Executive Director
dennis.e.smith@maine.gov (207) 287-3605
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
24

M.R.S.
§2510.
Confidentiality
of
https://legislature.maine.gov/statutes/24/title24sec2510-1.html

information

1. Confidentiality; exceptions. Any reports, information or records received and
maintained by the board pursuant to this chapter, including any material received or
developed by the board during an investigation shall be confidential, except for information
and data that is developed or maintained by the board from reports or records received and
maintained pursuant to this chapter or by the board during an investigation and that does
not identify or permit identification of any patient or physician; provided that the board
may disclose any confidential information only:
A. In a disciplinary hearing before the board or in any subsequent trial or appeal of a board
action or order relating to such disciplinary hearing;
B. To governmental licensing or disciplinary authorities of any jurisdiction or to any health
care providers or health care entities located within or outside this State that are concerned
with granting, limiting or denying a physician's privileges, but only if the board includes
along with the transfer an indication as to whether or not the information has been
substantiated by the board;
C. As required by section 2509, subsection 5;
D. Pursuant to an order of a court of competent jurisdiction;
E. To qualified personnel for bona fide research or educational purposes, if personally
identifiable information relating to any patient or physician is first deleted; or
F. To other state or federal agencies when the information contains evidence of possible
violations of laws enforced by those agencies.
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QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
ANSWER
The Maine Board of Licensure in Medicine (BOLIM) is an occupational and
professional licensing board affiliated with the Department of Professional and Financial
Regulation (PFR). BOLIM was created in 1895. It licenses and regulates allopathic
physicians and physician assistants. BOLIM’s purpose is set by the Legislature:
10 M.R.S. §8008. Purpose of occupational and professional regulatory
boards
The sole purpose of an occupational and professional regulatory board is to
protect the public health and welfare. A board carries out this purpose by
ensuring that the public is served by competent and honest practitioners and
by establishing minimum standards of proficiency in the regulated professions
by examining, licensing, regulating and disciplining practitioners of those
regulated professions. Other goals or objectives may not supersede this
purpose.
24 MRSA §2510, sub-§1 – the confidentiality provision being reviewed – is but
one part of the Maine Health Security Act (MHSA) (24 M.R.S. Chapter 21)
https://legislature.maine.gov/statutes/24/title24sec2501-1.html. The Legislature enacted
the MHSA in order to reduce the cost of health care in Maine and increase the quality of
care delivered to Maine patients by: (1) encouraging “peer review” by health care
professionals and health care entities of the medical care provided by physicians and
physician assistants; (2) defining “peer review” committees and activities to promote the
review of health care provided; (3) mandating licensed physicians and physician
assistants to report to BOLIM any physician or physician assistant who engages in gross
or repeated negligence, misuse of drugs, professional incompetence, unprofessional
conduct or sexual misconduct; and (4) mandating health care entities (i.e. hospitals) to
report to BOLIM the name of any licensed physician or physician assistant whose employment,
including employment through a 3rd party, or privileges have been revoked, suspended, limited
or terminated or who resigned while under investigation or to avoid investigation for reasons
related to clinical competence or unprofessional conduct, together with pertinent information
relating to that action.
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BOLIM is mandated to investigate complaints and reports filed with it pursuant to
24 M.R.S. §§ 2505 & 2506. Each of those laws provides:
24
M.R.S.
§2505.
Committee
and
other
https://legislature.maine.gov/statutes/24/title24sec2505-1.html

reports

Any professional competence committee within this State and any physician or
physician assistant licensed to practice or otherwise lawfully practicing within this
State shall, and any other person may, report the relevant facts to the appropriate board
relating to the acts of any physician or physician assistant in this State if, in the opinion
of the committee, physician, physician assistant or other person, the committee or
individual has reasonable knowledge of acts of the physician or physician assistant
amounting to gross or repeated medical malpractice, misuse of alcohol, drugs or other
substances that may result in the physician's or the physician assistant's performing
services in a manner that endangers the health or safety of patients, professional
incompetence, unprofessional conduct or sexual misconduct identified by board rule.
The failure of any such professional competence committee or any such physician or
physician assistant to report as required is a civil violation for which a fine of not more
than $1,000 may be adjudged.
Except for specific protocols developed by a board pursuant to Title 32, section
2596‑A, 3298 or 18323, a physician or physician assistant, dentist or committee is not
responsible for reporting misuse of alcohol, drugs or other substances or professional
incompetence or malpractice as a result of physical or mental infirmity or by the misuse
of alcohol, drugs or other substances discovered by the physician, physician assistant,
dentist or committee as a result of participation or membership in a professional review
committee or with respect to any information acquired concerning misuse of alcohol,
drugs or other substances or professional incompetence or malpractice as a result of
physical or mental infirmity or by the misuse of alcohol, drugs or other substances, as
long as that information is reported to the professional review committee. This section
does not prohibit an impaired physician, physician assistant or dentist from seeking
alternative forms of treatment.
The confidentiality of reports made to a board under this section is governed by this
chapter.
§2506.
Provider,
entity
and
carrier
https://legislature.maine.gov/statutes/24/title24sec2506-1.html

reports

A health care provider or health care entity shall, within 60 days, report in writing to
the disciplined practitioner's board or authority the name of any licensed, certified or
registered employee or person privileged by the provider or entity whose employment,
including employment through a 3rd party, or privileges have been revoked,
suspended, limited or terminated or who resigned while under investigation or to avoid
investigation for reasons related to clinical competence or unprofessional conduct,
together with pertinent information relating to that action. Pertinent information
includes: a description of the adverse action; the name of the practitioner involved; the
date, the location and a description of the event or events giving rise to the adverse
action; and identification of the complainant giving rise to the adverse action. Upon
written request, the following information must be released to the board or authority
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within 20 days of receipt of the request: the names of the patients whose care by the
disciplined practitioner gave rise to the adverse action; medical records relating to the
event or events giving rise to the adverse action; written statements signed or prepared
by any witness or complainant to the event; and related correspondence between the
practitioner and the provider or entity. The report must include situations in which
employment, including employment through a 3rd party, or privileges have been
revoked, suspended, limited or otherwise adversely affected by action of the health
care practitioner while the health care practitioner was the subject of a proceeding
regarding employment or a disciplinary proceeding, and it also must include situations
where employment, including employment through a 3rd party, or privileges have been
revoked, suspended, limited or otherwise adversely affected by act of the health care
practitioner in return for the health care provider's or health care entity's terminating
such proceeding. Any reversal, modification or change of action reported pursuant to
this section must be reported immediately to the practitioner's board or authority,
together with a brief statement of the reasons for that reversal, modification or change.
If the adverse action requiring a report as a result of a reversal, modification or change
of action consists of the revocation, suspension or limitation of employment, including
employment through a 3rd party, or clinical privileges of a physician, physician
assistant or advanced practice registered nurse by a health care provider or health care
entity for reasons relating to clinical competence or unprofessional conduct and is
taken pursuant to personnel or employment rules or policies, medical staff bylaws or
other credentialing and privileging policies, whether or not the practitioner is employed
by that health care provider or entity, then the provider or entity shall include in its
initial report to the disciplined practitioner's licensing board or authority the names of
all patients whose care by the disciplined practitioner gave rise to the adverse action.
The failure of any health care provider or health care entity to report as required is a
civil violation for which a fine of not more than $5,000 may be adjudged.
Carriers providing managed care plans are subject to the reporting requirements of this
section when they take adverse actions against a practitioner's credentials or
employment for reasons related to clinical competence or unprofessional conduct that
may adversely affect the health or welfare of the patient.

When BOLIM receives mandated reports pursuant to 24 M.R.S. §§ 2505 and
2506, those reports contain confidential “peer review” information.
Eliminating the confidentiality provision of 24 M.R.S. § 2510 would essentially
eliminate the confidentiality of “peer review” information – including opinions of
physicians and others performing evaluations of questionable or substandard medical care
and treatment provided by physicians and physician assistants. It would lead to a
“chilling effect” upon physicians and health care entities to conduct peer reviews as the
information could then be used in civil malpractice suits (litigation) against the health
care entity conducting the per review as well as the physician who voluntarily agrees to
undergo peer review: The exact opposite of the intent of the Maine Health Security Act –
which was to promote and encourage review of physician and physician assistant delivery
of care and thereby improve patient care. Likewise, eliminating the confidentiality
provision could also lead to a “chilling effect” on mandated reports filed by physicians
and health care entities with BOLIM, which could compromise patient safety as
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incompetent and unprofessional care is not reported to BOLIM for investigation and
action.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
ANSWER
BOLIM supports the continuation of this exception for the reasons outlined
above. The language is clear that “peer review” information and mandated reports to the
BOLIM are confidential with limited exceptions for health care oversight activities by
health care entities, health care licensing boards, and other governmental agencies.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
ANSWER
BOLIM has had no issues in the application of this exception. Typically, law
firms and attorneys seek this information during anticipated or ongoing civil litigation
(i.e. medical malpractice), which is clearly prohibited by the confidentiality of peer
review information and the purposes of the MHSA.
4.

Does your agency recommend changes to this exception?
ANSWER
BOLIM does not recommend any changes to this exception.

5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
ANSWER
BOLIM identifies the following stakeholders:
1.
2.
3.
4.
5.

All Maine Health and Dental Insurance Carriers
The Maine Bureau of Insurance
The Governor’s Office
The Maine Attorney General’s Office
All Maine Health Care Systems and Hospitals (i.e. MaineHealth; Northern
Light-Eastern Maine Medical Center; etc.)
6. The Maine Hospital Association
Right to Know Advisory Committee
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7. The Maine Medical Association
8. The Maine Association of Physician Assistants
9. Gordon Smith, Esq.
10. The Veterans Administration Medical Centers (Togus VA)
11. All Federally Qualified Health Centers located in Maine
12. All Maine State Nursing Schools
13. All Maine State Schools of Allied Health
14. The University of New England
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
ANSWER
BOLIM has attached certain committee files, legislation, and amendments
regarding the MHSA to this memo.
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STATUTE: 24 MRSA §2510-A
AGENCY: Maine Board of Licensure in Medicine
CONTACT PERSON: Dennis E. Smith, Esq., Executive Director
dennis.e.smith@maine.gov (207) 287-3605
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
24 M.R.S. §2510-A. Confidentiality of professional competence review records
https://legislature.maine.gov/statutes/24/title24sec2510-A.html

Except as otherwise provided by this chapter, all professional competence review records
are privileged and confidential and are not subject to discovery, subpoena or other means
of legal compulsion for their release to any person or entity and are not admissible as
evidence in any civil, judicial or administrative proceeding. Information contained in
professional competence review records is not admissible at trial or deposition in the form
of testimony by an individual who participated in the written professional competence
review process. Nothing in this section may be read to abrogate the obligations to report
and provide information under section 2506, nor the application of Title 32, sections 2599
and 3296.
1. Protection; waiver. This chapter's protection may be invoked by a professional
competence committee or by the subject of professional competence review activity in any
civil, judicial or administrative proceeding. This section's protection may be waived only
by a written waiver executed by an authorized representative of the professional
competence committee.
2. Adverse professional competence review action. Subsection 1 does not apply in a
proceeding in which a physician contests an adverse professional competence review
action against that physician, but the discovery, use and introduction of professional
competence review records in such a proceeding does not constitute a waiver of Subsection
1 in any other or subsequent proceedings seeking damages for alleged professional
negligence against the physician who is the subject of such professional competence review
records.
Right to Know Advisory Committee
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3. Defense of professional competence committee. Subsection 1 does not apply in a
proceeding in which a professional competence committee uses professional competence
review records in its own defense, but the discovery, use and introduction of professional
competence review records in such a proceeding does not constitute a waiver of subsection
1 in the same or other proceeding seeking damages for alleged professional negligence
against the physician who is the subject of such professional competence review records.
4. Waiver regarding individual. Waiver of subsection 1 in a proceeding regarding one
physician does not constitute a waiver of subsection 1 as to other physicians.

QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
ANSWER
The Maine Board of Licensure in Medicine (BOLIM) is an occupational and
professional licensing board affiliated with the Department of Professional and Financial
Regulation (PFR). BOLIM was created in 1895. It licenses and regulates allopathic
physicians and physician assistants. BOLIM’s purpose is set by the Legislature:
10 M.R.S. §8008. Purpose of occupational and professional regulatory
boards
The sole purpose of an occupational and professional regulatory board is to
protect the public health and welfare. A board carries out this purpose by
ensuring that the public is served by competent and honest practitioners and
by establishing minimum standards of proficiency in the regulated professions
by examining, licensing, regulating and disciplining practitioners of those
regulated professions. Other goals or objectives may not supersede this
purpose.
24 MRSA §2510-A – the confidentiality provision being reviewed – is but one
part of the Maine Health Security Act (MHSA) (24 M.R.S. Chapter 21)
https://legislature.maine.gov/statutes/24/title24sec2501-1.html. The Legislature enacted
the MHSA in order to reduce the cost of health care in Maine and increase the quality of
care delivered to Maine patients by: (1) encouraging “peer review” by health care
professionals and health care entities of the medical care provided by physicians and
physician assistants; (2) defining “peer review” committees and activities to promote the
review of health care provided; (3) mandating licensed physicians and physician
Right to Know Advisory Committee
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assistants to report to BOLIM any physician or physician assistant who engages in gross
or repeated negligence, misuse of drugs, professional incompetence, unprofessional
conduct or sexual misconduct; and (4) mandating health care entities (i.e. hospitals) to
report to BOLIM the name of any licensed physician or physician assistant whose employment,
including employment through a 3rd party, or privileges have been revoked, suspended, limited
or terminated or who resigned while under investigation or to avoid investigation for reasons
related to clinical competence or unprofessional conduct, together with pertinent information
relating to that action.

BOLIM is mandated to investigate complaints and reports filed with it pursuant to
24 M.R.S. §§ 2505 & 2506. Each of those laws provides:
24
M.R.S.
§2505.
Committee
and
other
https://legislature.maine.gov/statutes/24/title24sec2505-1.html

reports

Any professional competence committee within this State and any physician or
physician assistant licensed to practice or otherwise lawfully practicing within this
State shall, and any other person may, report the relevant facts to the appropriate board
relating to the acts of any physician or physician assistant in this State if, in the opinion
of the committee, physician, physician assistant or other person, the committee or
individual has reasonable knowledge of acts of the physician or physician assistant
amounting to gross or repeated medical malpractice, misuse of alcohol, drugs or other
substances that may result in the physician's or the physician assistant's performing
services in a manner that endangers the health or safety of patients, professional
incompetence, unprofessional conduct or sexual misconduct identified by board rule.
The failure of any such professional competence committee or any such physician or
physician assistant to report as required is a civil violation for which a fine of not more
than $1,000 may be adjudged.
Except for specific protocols developed by a board pursuant to Title 32, section
2596‑A, 3298 or 18323, a physician or physician assistant, dentist or committee is not
responsible for reporting misuse of alcohol, drugs or other substances or professional
incompetence or malpractice as a result of physical or mental infirmity or by the misuse
of alcohol, drugs or other substances discovered by the physician, physician assistant,
dentist or committee as a result of participation or membership in a professional review
committee or with respect to any information acquired concerning misuse of alcohol,
drugs or other substances or professional incompetence or malpractice as a result of
physical or mental infirmity or by the misuse of alcohol, drugs or other substances, as
long as that information is reported to the professional review committee. This section
does not prohibit an impaired physician, physician assistant or dentist from seeking
alternative forms of treatment.
The confidentiality of reports made to a board under this section is governed by this
chapter.
§2506.
Provider,
entity
and
carrier
https://legislature.maine.gov/statutes/24/title24sec2506-1.html

reports

A health care provider or health care entity shall, within 60 days, report in writing to
the disciplined practitioner's board or authority the name of any licensed, certified or
Right to Know Advisory Committee
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registered employee or person privileged by the provider or entity whose employment,
including employment through a 3rd party, or privileges have been revoked,
suspended, limited or terminated or who resigned while under investigation or to avoid
investigation for reasons related to clinical competence or unprofessional conduct,
together with pertinent information relating to that action. Pertinent information
includes: a description of the adverse action; the name of the practitioner involved; the
date, the location and a description of the event or events giving rise to the adverse
action; and identification of the complainant giving rise to the adverse action. Upon
written request, the following information must be released to the board or authority
within 20 days of receipt of the request: the names of the patients whose care by the
disciplined practitioner gave rise to the adverse action; medical records relating to the
event or events giving rise to the adverse action; written statements signed or prepared
by any witness or complainant to the event; and related correspondence between the
practitioner and the provider or entity. The report must include situations in which
employment, including employment through a 3rd party, or privileges have been
revoked, suspended, limited or otherwise adversely affected by action of the health
care practitioner while the health care practitioner was the subject of a proceeding
regarding employment or a disciplinary proceeding, and it also must include situations
where employment, including employment through a 3rd party, or privileges have been
revoked, suspended, limited or otherwise adversely affected by act of the health care
practitioner in return for the health care provider's or health care entity's terminating
such proceeding. Any reversal, modification or change of action reported pursuant to
this section must be reported immediately to the practitioner's board or authority,
together with a brief statement of the reasons for that reversal, modification or change.
If the adverse action requiring a report as a result of a reversal, modification or change
of action consists of the revocation, suspension or limitation of employment, including
employment through a 3rd party, or clinical privileges of a physician, physician
assistant or advanced practice registered nurse by a health care provider or health care
entity for reasons relating to clinical competence or unprofessional conduct and is
taken pursuant to personnel or employment rules or policies, medical staff bylaws or
other credentialing and privileging policies, whether or not the practitioner is employed
by that health care provider or entity, then the provider or entity shall include in its
initial report to the disciplined practitioner's licensing board or authority the names of
all patients whose care by the disciplined practitioner gave rise to the adverse action.
The failure of any health care provider or health care entity to report as required is a
civil violation for which a fine of not more than $5,000 may be adjudged.
Carriers providing managed care plans are subject to the reporting requirements of this
section when they take adverse actions against a practitioner's credentials or
employment for reasons related to clinical competence or unprofessional conduct that
may adversely affect the health or welfare of the patient.

When BOLIM receives mandated reports pursuant to 24 M.R.S. §§ 2505 and
2506, those reports contain confidential “peer review” information.
Eliminating the confidentiality provision of 24 M.R.S. § 2510 would essentially
eliminate the confidentiality of “peer review” information – including opinions of
physicians and others performing evaluations of questionable or substandard medical care
Right to Know Advisory Committee
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and treatment provided by physicians and physician assistants. It would lead to a
“chilling effect” upon physicians and health care entities to conduct peer reviews as the
information could then be used in civil malpractice suits (litigation) against the health
care entity conducting the per review as well as the physician who voluntarily agrees to
undergo peer review: The exact opposite of the intent of the Maine Health Security Act –
which was to promote and encourage review of physician and physician assistant delivery
of care and thereby improve patient care. Likewise, eliminating the confidentiality
provision could also lead to a “chilling effect” on mandated reports filed by physicians
and health care entities with BOLIM, which could compromise patient safety as
incompetent and unprofessional care is not reported to BOLIM for investigation and
action.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
ANSWER
BOLIM supports the continuation of this exception for the reasons outlined
above. The language is clear that “peer review” information and mandated reports to the
BOLIM are confidential with limited exceptions for health care oversight activities by
health care entities, health care licensing boards, and other governmental agencies.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
ANSWER
BOLIM has had no issues in the application of this exception. Typically, law
firms and attorneys seek this information during anticipated or ongoing civil litigation
(i.e. medical malpractice), which is clearly prohibited by the confidentiality of peer
review information and the purposes of the MHSA.
4.

Does your agency recommend changes to this exception?
ANSWER
BOLIM does not recommend any changes to this exception.
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5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
ANSWER
BOLIM identifies the following stakeholders:
1.
2.
3.
4.
5.

All Maine Health and Dental Insurance Carriers
The Maine Bureau of Insurance
The Governor’s Office
The Maine Attorney General’s Office
All Maine Health Care Systems and Hospitals (i.e. MaineHealth; Northern
Light-Eastern Maine Medical Center; etc.)
6. The Maine Hospital Association
7. The Maine Medical Association
8. The Maine Association of Physician Assistants
9. Gordon Smith, Esq.
10. The Veterans Administration Medical Centers (Togus VA)
11. All Federally Qualified Health Centers located in Maine
12. The University of New England
13. All Maine Nursing Schools
14. All Maine Schools of Allied Health
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
ANSWER
BOLIM has attached certain committee files, legislation, and amendments
regarding the MHSA to this memo.
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PUBLIC LAW, c. 696

School administrative units shall submit requests for
upgrades under this section to the Department of
Education before July 1, 4961 19.
See title page for effective date.

CHAPTER 697
S.P. 571 - L.D. 1728

staff officer. department or committee. to which
a health care entity delegates responsibility for
professional competence review activity:
C. Entities and persons. including contractors.
consultants. attorneys and staff, who assist in
performing
tivitieso or professional competence review acD. Joint committees of 2 or more health care en-

An Act to Promote Professional
Competence and Improve Patient
Care
Be it enacted by the People of the State of
Maine as follows:

Sec. 1. 24 MRSA §2502, sub-§§1-C and
1-D are enacted to read:
1-C. Adverse professional competence review
action. "Adverse professional competence review
action" means an action based upon professional
competence review activity to reduce. restrict.
suspend, deny. revoke or fail to grant or renew a

physician's:
A. Membership. clinical privileges, clinical
practice authority or professional certification in
a hospital or other health care entity: or
B. Participation on a health care entity's provider

Pan.L
1-D. Health care entity. "Health care entity"
means.

A. An entity that provides or arranges for health
care service-s and that follows a written professional competence review process:
B.
that furnishes the services of physiciansAntoentity
another health care entity or to individuals and that follows a written professional
competence review process: or
Q. A professional society or professional certifying organization when conducting professional
competence review activity.

Sec. 2. 24 MRSA §2502, sub-§4, as enacted
by PL 1977, c. 492, §3, is repealed and the following
enacted in its place:
4.
Professional competence committee.
"Professional competence committee" means any of
the following when engaging in professional competence review activity:
A. A health care entity:

B. An individual or group, such as a medical

Sec. 3. 24 MRSA §2502, sub-§4-B is enacted to read:
4-B. Professional competence review activity.
"Professional competence review activity" means
study. evaluation. investigation, recommendation or
action, by or on behalf of a health care entity and
carried out by a professional competence committee.
necessary to:
A. Maintain or improve the quality of care rendered in. through or by the health care entity or
by physicianse
B. Reduce morbidity and mortality: or
C. Establish and enforce appropriate standards
of professional qualification. competence. conduct or performance.
Sec. 4. 24 MRSA §2502, sub-§§8 and 9 are
enacted to read:
8. Professional competence review records.
"Professional competence review records" means the
minutes. files. notes. records. reports. statements.
memoranda. data bases, proceedings, findings and
work product prepared at the request of or generated
by a professional competence review committee
relating to professional competence review activity.
Records received or considered by a professional
competence committee during professional competence review activity are not "professional competence
review records" if the records are individual medical
or clinical records or any other record that was created
for purposes other than professional competence
review activity and is available from a source other
than a professional competence committee,
9. Written professional competence review
process. "Written professional competence review
process" means a process that is reduced to writing
A. Written criteria adopted by the health care
entity that are designed to form the primary basis
for granting membership. rivilegces or participation in or through the health care entity. The
health care entity shall furnish or make available
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for inspection and photocopying to a requesting
physician the written criteria used by the entiWy:

and
B. A mechanism through which an individual
physician carn
(1) Be informed in writing of the basis of

any adverse professional competence review action:
(2) Participate in a meeting or hearing with
representatives of the health care entity at

Sec. 6. 24 MRSA §2508, as enacted by PL
1977, c. 492, §3, is amended to read:

and

§2508. Effect of filing

(3) Receive a written explanation of any final adverse professional competence review

The filing of a report with the board pursuant to
this chapter, investigation by the board or any
disposition by the board shall may not, in and of itself,
preclude any action by a hospital or other health care
facility or health care entity or professional society
comprised primarily of physicians to suspend, restrict
or revoke the privileges or membership of the
physician.

Sec. 5. 24 MRSA §2506, as amended by PL
1997, c. 271, §3, is further amended to read:
§2506. Provider, entity and carrier reports
A health care provider or health careeni

shall,

within 60 days, report in writing to the disciplined

practitioner's board or authority the name of any
licensed, certified or registered employee or person
privileged by the provider or enti
whose

employment

or privileges have been revoked,

suspended, limited or terminated or who resigned

while under investigation or to avoid investigation for
related

unprofessional

to

clinical

conduct,

competence

together with

or

pertinent

information relating to that action.
Pertinent
information includes a description of the adverse

action, the date, the location and a description of the

event or events giving rise to the adverse action.

Upon request, the following information must be
released to the board or authority: medical records
relating to the event or events; written statements

signed or prepared by any witness or complainant to
the event; and related correspondence between the
practitioner and the provider or enltl . The report
must include situations in which employment or

privileges have been revoked, suspended, limited or
otherwise adversely affected by action of the health

care practitioner while the health care practitioner was
the subject of disciplinary proceedings, and it also
must

Carriers providing managed care plans are subject to the reporting requirements of this section when
they take adverse actions against a practitioner's
credentials or employment for reasons related to
clinical competence or unprofessional conduct that
may adversely affect the health or welfare of the
patient.

which time the facts upon which an adverse
action is based and the basis for the adverse
action can be discussed and reconsidered:

action.

reasons

modification or change. The failure of any health care
provider or health care entity to report as required is a
civil violation for which a fine ot not more than
$1,000 may be adjudged.

include

situations

where

employment

or

privileges have been revoked, suspended, limited or
otherwise adversely affected by act of the health care
practitioner in return for the health care provider or
health care entity terminating such proceeding. Any
reversal, modification or change of action reported
pursuant to this section must be reported immediately
to the practitioner's board or authority, together with a
brief statement of the reasons for that reversal,

Sec. 7. 24 MRSA §§2510-A and 2510-B
are enacted to read:
§2510-A.

Confidentiality of professional competence review records

Except as otherwise provided by this chapter. all
professional competence review records are privileged
and confidential and are not subject to discovery.
subpoena or other means of legal compulsion for their
release to any person or entity and are not admissible
as evidence in any civil, judicial or administrative
proceeding. Information contained in professional
competence review records is not admissible at trial or
deposition in the form of testimony by an individual
who participated in the written professional competence review process. Nothing in this section may be
read to abrogate the obligations to report and provide
information under section 2506. nor the application ot
Title 32. sections 2599 and 3296.
1. Protection@ waiver. This chapter's protection
may be invoked by a professional competence
committee or by the subject of professional competence review activity in any civil, judicial or administrative proceeding. This section's protection may be
waived only by a written waiver executed by an
authorized representative of the professional compe-

tence committee.
2. Adverse professional competence review
action, Subsection I does not apply in a proceeding
in which a physician contests an adverse professional
comnetence review action aiainst that nhvsician. but
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the discovery. use and introduction of professional
competence review records in such a proceeding does
not constitute a waiver of subsection I in any other or
subsequent proceedings seeking damagres for alleged

Orofessional competence committee or professional
rview committee, any board or appropriate authority
and any entity required to report under this chapter are
immune from civil liability:

professional negligence against the physician who is
the subject of such professional competence review

See title page for effective date.

recotds
3. Defense of professional competence committee .Subsection 1 does not apply in a proceeding

CHAPTER 698

in which a professional competence committee uses

S.P. 598 - L.D. 1777

professional competence review records in its own
defense. but the discovery, use and introduction of
professional competence review records in such a
proceeding does not constitute a waiver of subsection
1 in the same or other proceeding seeking damages for
alleged professional negligence against the physician
who is the subject of such professional competence
review records,
4. Waiver regarding Individual. Waiver of
subsection 1 in a proceeding regarding one physician
does not constitute a waiver of subsection I as to other
physicians
§2510-B.

An Act to Permit the Creation of
Municipal Fire Districts
Be it enacted by the People of the State of
Maine as follows:
Sec. 1. 26 MRSA §962, sub-§7, A, as
amended by PL 1993, c. 410, Pt. L, §45, is further
amended to read:
A. Any officer, board, commission, council,
committee or other persons or body acting on behalf of:

Release of professional competence
review records

(1) Any municipality or any subdivision of
a municipality;

Nothing in this section mkly be read to abrogate
the obligations to report and provide information
under section 2506.

(2) Any school, water, sewerMie or other
district;

1. Release to other review bodies, agencies.
accrediting bodies.
A professional competence
committee may furnish professional ccmpetence
review records or information to other professional
review bodies, state or federal government agencies
and national accrediting bodies without waiving any
privilege against disclosure under section 2510-A.

(3) The Maine Turnpike Authority;

2. Release to physician. A professional competence committee may furnish professional competence
review records to the physician who is the subject of
the professional competence review activity and the
physician's attorneys. agents and representatives
without waiving any privilege against disclosure under
section 2510-A.

(6) The Maine State Retirement System; or

3. Release of directory information. A professional competence committee may furnish directory
information showing membership. clinical privileges.
provider panel or other practice status of a physician
with the health care entity to anyone without waiving
the privilege against disclosure under section 251 0-A.
Sec. 8. 24 MRSA §2511, first , as amended
by PL 1997, c. 271, §4, is further amended to read:
Any person acting without malice, any
physician, podiatrist, healt care provider.hea lth.car
znhily or professional society, any member of a

(4) Any board of directors functioning as a
regional intermediate education unit pursuant to Title 20-A, section 7730;
(5) Any county or subdivision of a county;
or

Sec. 2. 30-A MRSA c. 164 is enacted to read:

CAPTE164
FIR D IRCS
§3531. Definitions
As used in this chapter, unless the context otherwise indicates, the following terms have the following
1. District. "District" or "fire district" means a
district created by vote of a group of municipalities for
the purpose of providing fire protection.
§3532. Formation: powers
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"A"

COMMITTEE AMENDMENT
to S.P. 571, L.D. 1728, Bill, "An
Act to Promote Professional Competence and Improve Patient Care"
Amend the bill by striking out everything after the enacting
clause and before the summary and inserting in its place the
following:

'Sec. 1. 24 MRSA §2502, sub-§§l-C and 1-D are enacted to read:
I-C.
Adverse
professional
competence
review
action.
"Adverse professional competence review action" means an action
based upon professional competence review activity to reduce,
restrict, suspend, deny, revoke or fail to grant or renew a
physician'S:

36

A.
Membership,
clinical
privileges ,
clinical
practice
authority or professional certification in a hospital or
other health care entity; or

38

B.

40

I-D.

42

A.
An entity that provides or arranges for health care
services and that follows a written professional competence
review process;

44

Participation on a health care entity's provider panel.
Health care entity.

"Health care entity" means:

Page l-LR1985(2)

COMMITTEE AMENDMENT

COMMITTEE AMENDMENT

"A"

to S. P. 571, L. D. 1728

An entity that furnishes the services of physicians to
another health care entity or to individuals and that
follows a written professional competence review process: or

B.

2

4
6

C.
A profess~ional
society
or
professional
certifying
organization when conducting professional competence review
activity.

8

10

12
14

Sec. 2. 24 MRSA §2502, sub-§4, as enacted by PL 1977,
§3, is repealed and the following enacted in its place:

c.

492,

"Professional
4.
Professional
competence
committee.
competence committee" means any of the following when engaging in
professional competence review activity:

16

A.

18

B.
An individual or group, such as a medical staff officer,
department or committee, to which a health care entity
delegates responsibility for professional competence review
activity;

20

A health care entity;

22
24

C.
Entities
and
persons,
including
consul tants, attorneys and staff, who assist
professional competence review activities; or

contractors,
in performing

26
D.

Joint committees of 2 or more health care entities.

28

Sec. 3. 24 MRSA §2502, sub-§4-B is enacted to read:
30

4-B.
32
34

Professional

competence

review

activity.

"Professional
competence
review
activity"
means
study,
evaluation, investigation, recommendation or action, by or on
behalf of a health care entity and carried out by a professional
competence committee, necessary to:

36

38

A.
Maintain or improve the quality of care rendered
through or by the health care entity or by physicians;

40

B.

42

44

Establish
enforce
C.
and
profe§§iQngl
qualification,
performance.

46

Sec. 4. 24 MRSA §2502, sub-§§8 and 9 are enacted to read:

48
50

in,

Reduce morbidity and mortality: or
appropriate
competence,

standards
conduct

of
or

8.
Professional competence review records.
"Professional
competence review records" means the minutes,
files,
notes,
record§, reports, statements, memoranda, data bases, proceedings,
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2
4
6
8
10

12
14
16

findings and work product prepared at the request of or generated
by a
professional
competence review committee
relating to
professional competence review activity.
Records received or
considered
by
a
professional
competence
committee
during
professional competence review activity are not "professional
competence review records" if the records are individual medical
or clinical records or any other record that was created for
purposes other than professional competence review activity and
is available from a source other than a professional competence
committee.

9.
Written
professional
competence
review
process.
"Wri tten professional competence review process" means a process
that is reduced to writing and includes:

22

A.
Written criteria adopted by the health care entity that
are designed to form the primary basis
for granting
membership, privileges or participation in or through the
health care entity. The health care entity shall furnish or
make
available
for
inspection
and
photocopying
to
a
requesting physician the written criteria used by the
entity; and

24

B.

18
20

26

A mechanism through which an individual physician can:
(1)
Be informed in writing of the basis of any adverse
professional competence review action;

28
30
32

(2)
Participate
in
a
meeting
or
representatives of the health care entity
the facts upon which an adverse action is
basis for the adverse action can be
reconsidered: and

hearing
with
at which time
based and the
discussed and

34
36
38

(3)
Receive a written explanation of any final adverse
professional competence review action.

Sec. 5. 24 MRSA §2506, as amended by PL 1997, c. 271, §3, is
further amended to read:

40

§2506. Provider, entity and carrier reports
42
44
46
48
50
52

A health care provider or health care entity shall, within
60 days, report in writing to the disciplined practitioner's
board or authority the name of any licensed, certified or
registered employee or person privileged by the provider or
entity whose
employment
or
privileges
have
been
revoked,
suspended, limited or terminated or who resigned while under
investigation or to avoid investigation for reasons related to
clinical competence or unprofessional conduct, together with
pertinent
information
relating
to
that
action.
Pertinent
information includes a description of the adverse action, the
Page 3-LR1985(2)
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4
6

8

10
12
14
16
18
20
22

24
26
28
30
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date, the location and a description of the event or events
giving rise to the adverse action.
Upon request, the following
information must be released to the board or authority:
medical
records relating to the event or events; written statements
signed or prepared by any witness or complainant to the event;
and related correspondence between the practitioner and the
provider or entity.
The report must include situations in which
employment or privileges have been revoked, suspended, limited or
otherwise adversely affected by action of the health care
practitioner while the health care practitioner was the subject
of disciplinary proceedings, and it also must include situations
where employment or privileges have been revoked, suspended,
limited or otherwise adversely affected by act of the health care
practi tioner in return for the health care provider or health
care
entity
terminating
such
proceeding.
Any
reversal,
modification or change of action reported pursuant to this
section must be reported immediately to the practitioner's board
or authority, together with a brief statement of the reasons for
that reversal, modification or change. The failure of any health
care provider or health care entity to report as required is a
civil violation for which a fine of not more than $1,000 may be
adjudged.
Carriers providing managed care plans are subject to the
reporting requirements of this section when they take adverse
actions against a practitioner's credentials or employment for
reasons related to clinical competence or unprofessional conduct
that may adversely affect the health or welfare of the patient.

Sec. 6. 24 MRSA §2508, as enacted by PL 1977, c. 492, §3, is
amended to read:

32
§2508. Effect of filing

34
36
38
40

The filing of a report with the board pursuant to this
chapter, investigation by the board or any disposition by the
board sRa;!,;!, may not, in and of itself, preclude any action by a
hospital or other health care facility or health care entity or
professional
society
comprised
primarily
of
physicians
to
suspend, restrict or revoke the privileges or membership of the
physician.

42

Sec. 7. 24 MRSA §§2510-A and 2510-B are enacted to read:
44
§25l0-A.

46

48
50

Confidentiality of professional competence review
records

as
otherwise
provided
by
this
chapter,
all
Except
professional
competence
review
records
are
privileged
and
confidential and are not subject to discovery, subpoena or other
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means of legal compulsion for their release to any person or
entity and are not admissible as evidence in any civil, judicial
or
administrative
proceeding.
Information
contained
in
professional competence review records is not admissible at trial
or deposition in the form of testimony by an individual who
participated in the written professional
competence
review
process.
Nothing in this section may be read to abrogate the
obligations to report and provide information under section 2506,
nor the application of Title 32, sections 2599 and 3296.

10
12
14
16

18
20
22
24
26

28
30
32
34
36

1.
Protection; waiver.
This chapter's protection may be
invoked by a professional competence committee or by the subject
of professional competence review activity in any civil, judicial
or administrative proceeding.
This section's protection may be
waived only by a written waiver executed by an authorized
representative of the professional competence committee.

2.
Adverse
professional
competence
review
action.
SUbsection 1 does not apply in a proceeding in which a physician
contests an adverse professional competence review action against
that physician, but the discovery, use and introduction of
professional competence review records in such a proceeding does
not constitute a waiver of subsection 1 in any other or
subsequent proceedings seeking damages for alleged professional
negligence against the physician who is the subject of such
professional competence review records.
3.
Defense
of
professional
competence
connnittee.
Subsection 1 does
not apply in a proceeding in which a
professional competence committee uses professional competence
review records in its own defense, but the discovery, use and
introduction of professional competence review records in such a
proceeding does not constitute a waiver of subsection 1 in the
same or other proceeding seeking damages for alleged professional
negligence against the physician who is the subject of such
professional competence review records.

40

4.
Waiver regarding individual. Waiver of subsection 1 in
a proceeding regarding one physician does not constitute a waiver
of subsection 1 as to other physicians.

42

§2510-B.

44

Nothing in this section may be read to abrogate the
obligations to report and provide information under section 2506.

38

Release of professional competence review records

46
48
50

1. Release to other review bodies. agencies. accrediting
bodies.
A
professional
competence
committee
may
furnish
professional competence review records or information to other
professional review bodies, state or federal government agencies
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and national accrediting bodies without
against disclosure under section 2510-A.

waiving

any

privilege

2.
Release
to
physician.
A professional
competence
committee may furnish professional competence review records to
the physician who is the subject of the professional competence
review activity and the physician's
attorneys,
agents
and
representatives without waiving any privilege against disclosure
under section 2510-A.

10
12
14
16
18

3.
Release of directory infoDmation.
A professional
competence committee may furnish directory information showing
membership, clinical privileges, provider panel or other practice
~us
of a physician with the health care entity to anyone
without waiving the privilege against disclosure under section
2510-A.

Sec. 8. 24 MRSA §2511,

first~, as

amended by PL 1997,

c.

271,

§4, is further amended to read:
20
22
24
26
28

Any person acting without malice, any physician, podiatrist,
health care provider, health care entity or professional society,
any member of a professional competence committee or professional
review committee, any board or appropriate authority and any
entity required to report under this chapter are immune from
civil liability:'
Further amend the bill by inserting at the end before the
summary the following:

30

32

'FISCAL NOTE

34

The additional workload and administrative costs associated
with the minimal number of new cases filed in the court system
can be absorbed within the budgeted resources of the Judicial
Department.
The collection of additional fines may increase
General Fund revenue by minor amounts.'

36
38
40

SUMMARY
42
44
46

This amendment replaces the bill.
It amends the Maine
Health Security Act to recognize that new health care entities
have arisen since the adoption of the Act.
This amendment makes
the Act and its obligations and protections applicable to these
new types of health care entities.

48
50

New terms are included in the Health Security Act:
professional
competence
review action;
health
care

adverse
entity;
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professional competence review activity, professional competence
review records, professional competence committee and written
professional competence review process.

4
6
8
10
12
14
16
18
20

The
amendment
provides
confidentiality
for
written
professional competence review records.
The records cannot be
released except by the professional competence committee, or by
the physician when the physician challenges the committee's
action.
If a physician uses the records to contest an adverse
action, the protection is not waived for other proceedings,
including
actions
for
professional
negligence.
If
the
professional competence committee uses the records in its own
defense, the protection is not waived for other proceedings,
including actions for professional negligence.
A professional competence committee may release professional
competence review records to other professional review bodies,
state and federal agencies, accrediting bodies and the physician
who
is
the
subject
of
the
records
without
waiving
the
protection.
The committee may release directory information to
anyone without waiving the protection.

22
The amendment also adds a-fiscal note to the bill.
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Be it enacted by the People of the State of Maine as follows:
2

Sec. 1. 24 MRSA §2502, sub-§2-A is enacted to read:
4

6
8
10
12
14
16
18

2-A.
Health care organization.
"Health care organization"
means a health care provider, an entity that contracts with
health care practitioners or other health care providers to
provide health care services or a _-p-rofessi9nal corporation
comprised of health care professionals.
Such an organization
must be licensed or otherwise authorized by the laws of thi&.
State and operate by written bylaws, policies and procedures
approved by the organization's governing body.
Health care
organizations include, but are not limited to, physician-hospital
organizations,
nonprofit
hospi tals
and
medical
service
organizations authorized pursuant to Title 24, chapter 19 and,
~suant to Title 24-A, preferred provider organizations licensed
pursuant to chapter 32, health maintenance organizations licensed
pursuant to chal?ter 56 and hospitals, clinics, nursing homes
insurance carriers and long-term care facilities.
I

20

Sec. 2. 24 MRSA §2502, sub-§4, as enac ted

by PL 1977,

c.

492,

22

§3, is amended to read:

24

4.
Professional
competence
committee.
"Professional
competence
committee"
means
a
committee
of members
of
a
professional society 9~-e~Be~ , of an organization of physicians
or of a health care organizption formed pursuant to state and
federal law aae that is authorized to evaluate medical and health
care seFviee services, or a committee of licensed professionals
authorized or privileged to practice in or for any health care
Eaei1iEYT---p-~v:-ided---t-he--meeiea1
organization.
The professional
society 9F--9Ea9F
health care organization or lobe licensed
medical
staff
9~
of
the
health
care
Eaei*i~y---e~eFates
organization shall operate a professional competence committee
pursuant to written by1aws governing documents that have been
approved by the governing body of
sueb that societYr or
organization 9F--Eaei1ity and mu~e authorized under such
documents to conduct evaluations of medical and health care
services.

26
28
30
32
34
36
38
40

Sec. 3. 24 MRSA §2502, sub-§8 is enacted to read:
42
44
46
48
50

8.
Records.
"Records"
means
all
written
or
oral
communications by a person provided to a professional com~tence
committee, professional review committee or committee of the
governing board of a health care organization, that arise from
the activities of the organization's professional competence
committee.
Such records include, but are not limited to, the
complaint, the response, correspondence related to the complaint
and response, recordings or transcripts of proceedings, minutes r.
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2

formal recommendations, decisions, exhibits and other similar
items
or
documents
typically
constituting
the
records
of
administrative proceedings.

4

Sec. 4. 24 MRS A §2503, as enacted by PL 1977, c. 492, §3, is
6

amended to read:

8

§2503.

10

Duties

The governing body of every J:ieeRse€l.--He-&pi-t:a±
organization shall aSSUte ensure that:

health

care

12
14

1.
Organization of medica1 staff. Its medical staff is
organized pursuant to written bylaws that have been approved by
the governing body;

16

18
20
22
24

2.
Privi1eges. Pte .. i-ae-F---p£.,i'l{ile~es Privileges extended or
subsequently renewed to any physician are in accordance with
those recommended by the medical staff as being consistent with
that physician's training, experience and professional competence;
3.
Program for identification and prevention of medica1
injury. It has a program for the identification and prevention of
medical injury waiea--sha-l-l--iRe±uae that includes at least the
following:

26

A.
28
30

32
34
36

38

40
42
44
46

48
50

One or more professional competence committees with
responsibility
effectively
to
review
the
professional
services rendered in the faei±it:y health care organization
for the purpose of iRSUtiR~ ensuring quality of medical care
of patients t:aeteiR. Suea That responsibility saa±± must
include a review of the quality and necessity of medical
care
provided
and
the
preventability
of
medical
complications and deaths;

A grievance or complaint mechanism designed to process
and
resolve
as
promptly
and
effectively
as
possible
grievances by patients or their representatives related to
incidents, billing,
inadequacies in treatment and other
factors known to influence malpractice claims and suits~
B.

C.
A system for the continuous collection of data with
respect
to
the
pteviaet'!'s
health
care
organization's
experience with negative health care outcomes and incidents
injurious to patients, whether or not they give rise to
claims,
patient grievances,
e±aimsT suits,
professional
liabili ty
premiums,
settlements,
awards,
allocated
and
administrative costs of claims handling, costs of patient
injury prevention and safety engineering activities, and
other relevant statistics and information; and
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4

6

D.
Education programs for the F~eviae~~6 health care
organization's staff personnel engaged in patient care
activities dealing with patient safety,
medical injury
prevention, the legal aspects of patient care, problems of
communication and rapport with patients and other relevant
factors known to influence malpractice claims and suits; and

8

10
12
14
16
18

4.
External professional competence committee. WRe~e When
the nature,
size or location of the health care F~eviae~
organization makes it advisable, the FFeviae~ organization may,
upon recommendation of its medical staff and approval by its
governing body, utilize in place of an internal professional
competence committee the services of an external professional
competence committee or one formed jointly by 2 or more F~eviae~6
health care organizations.

Sec. 5. 24 MRSA §2503-A is enacted to read:

20

§2503-A.

22

1.
Adverse evaluation.
Under its governing documents or
its organizational policies and procedures,
a health care
organization shall provide that a physician who is the subject of
an adverse evaluation concerning professional competence is
entitled to the following:

24
26
28

Process

A. Notice of the specific complaints and issues forming the
basis for an adverse evaluation:

30
32

B. Access to all patient records and complaints forming the
basis for an adverse evaluation;

34

C.

A hearing before a committee comprised of practitioners
licensed at the same level as the practitioner under review;

36
38

D.
Representation by counsel to confront witnesses and to
present evidence or witnesses relevant to the complaints
that form the basis for the adverse evaluation; and

40
42
44
46

E.
A written decision
adverse evaluation.

identifying

the

reasons

for

the

2.
Final action.
A competence committee that is reg:uired
to report its final actions to the Board of Licensure in Medicine
or the Board of Osteopathic Licensure is not otherwise relieved
of that obligation by any provision of this section.

48

Sec. 6. 24 MRSA §2506, as amended by PL 1989, c. 462, §l, is
50

further amended to read:
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2

§2506. Health care organization reports

4

A health care Eu:sv,iset organization shall, within 60 days,
report in writing to the disciplined practitioner's board or
authority the name of any licensed, certified or registered
employee or person privileged by the pt9v,iset organization whose
employment or privileges have been revoked, suspended, limited or
terminated, together with pertinent information relating to that
action.
The report shal± must include situations in which
employment or privileges have been revoked, suspended, limited or
otherwise adversely affected by action of the health care
practitioner while the health care practitioner was the subject
of disciplinary proceedings, and it also shall must include
situations whete in which employment or privileges have been
revoked, suspended, limited or otherwise adversely affected by an
act of the health care practitioner in return for the health care
pt9v,iset
organization's
terminating
sueh---p~geees,ia~
the
proceedings.
Any reversal, modification or change of action
reported pursuant to
this
section sha±± must be
reported
immediately to the practitioner's board or authority, together
with a brief statement of the reasons for
that reversal,
modification or change. The failure of aay--&u-eh £ health care
pt9v,iset organization to report as required is a civil violation
for which a fine of not more than $1,000 may be adjudged.

6
8
10
12
14
16
18
20
22
24
26

Sec. 7. 24 MRSA §2508, as enacted by PL 1977, c. 492, §3, is
28

amended to read:

30

§2508. Effect of filing

32

The filing of a report with the board pursuant to this
chapter, investigation by the board or any disposition by the
board shall ~ not, in and of itself, preclude any action by a
h9spi~a1--~---etheE
health
care
Eaei*i~y
organizatiQn
or
professional
society
comprised
primarily
of
physicians
to
suspend, restrict or revoke the privileges or membership of the
physician.

34
36
38
40
42

Sec. 8. 24 MRSA §2510, as amended by PL 1993, c.
§§21 and 22, is further amended to read:

44

§2510. Confidentiality of information

46

1. Confidentiality; exceptions. Any reports, information or
records received and maintained by the board,
professional
cQmpetence committee Qr professiQnal review CQmmittee pursuant to
this chapter, including any material received or developed by ~he
seatS such an entity during an investigation sha±l--se are

48
50
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4
6
8

10
12

14
16

18

confidential,
except for
information and data that is pre
developed or maintained by the board from reports or records
received and maintained pursuant to this chapter or by the board
during an investigation and that eees do not identify or permit
identification of any patient or physicianf--p-!'-<w-:i:de4--t-ha-t--t;he--,The board may also disclose any confidential information en±y:
A.
In a disciplinary hearing before the board or in any
subsequent trial or appeal of a board action or order
relating to s~eh the disciplinary hearing;

B.
To governmental licensing or disciplinary authorities of
any
jurisdiction
or
to
any
health
care
Ftevieets
organizations located within or outside this State whieh
that are concerned with granting, limiting or denying a
physician's hesFita± privileges, Ftevieee except that the
board shall include along with the transfer an indication as
to whether or not the information has been substantiated by
the board;

20
C.

As required by section 2509, subsection 5;

22

24
26
28
30

32
34
36
38
40
42
44
46
48

D.
Pursuant
to
jurisdiction; or

an

order

of

a

court

of

competent

E.
To qualified personnel for bona fide
research or
educational purposes, if personally identifiable information
relating to any patient or physician is first deleted.
2.

Confidentiality of

orders

in disciplinary proceedings,

Orders of the board relating to disciplinary action against a
physician,
including orders or other actions of the board
referring or scheduling matters for hearing, sha±± are not Jae
confidential.
3.
Availability of confidential information. ±n--no--event
may-eenfieentia± Confidential information received, maintained or
developed by the board, health care organization, professional
competence
committee
or
professional
review
committee,
or
disclosed by the-Beate such entities to others, pursuant to this
chapter,
or
information,
data,
incident
reports
or
recommendations gathered or made by or on behalf of a health care
Ftevieet organization pursuant to this chapter, ~no~ be
available for discovery,
court subpoena or introduced into
evidence in any medical malpractice suit or other action for
damages arising out of the provision or failure to provide health
care services.
This confidential information includes reports to
and information gathered by both a professional competence
committee and a professional review committee.

50
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4.
Penalty. Aay A person who unlawfully
confidential information possessed by the board
e~ commits a Class E crime.

discloses

s~ea

saa±±-~-~~il1=y

4

6
8
10
12
14
16
18
20

5.
Physician-patient
privilege;
proceedings.
The
physician-patient privilege saall, as a matter of law, Be is
deemed to have been waived by the patient and saall does not
prevail in any investigation or proceeding by the board, health
care
organization,
professional
competence
committee
or
professional review committee acting within the scope of its
author i ty, £l~evie.e.e.--\:,B,a1= but the disclosure of any information
pursuant to this subsection saall may not be deemed a waiver of
s~ea
~hat
privilege in any other proceeding.
A person who
voluntarily serves on a professional competence committee or
professional review committee may not be required to testify in a
~isciplinary proceeding conducted by the board.
6. Disciplinary action. Disciplinary action by the Board of
Licensure in Medicine saall must be in accordance with Title 32,
chapter 48; disciplinary action by the Board of Osteopathic
Licensure saall must be in accordance with Title 32, chapter 36.

22
24
26
28
30

Sec. 9. 24 MRSA §2511, first 1[, as amended by PL 1993, c.
Pt. A, §19, is further amended to read:

600,

Any person acting without malice T
and any physician,
podiatrist,
health care provider,
health care organization,
professional society or member of a professional competence
commi ttee,
professional
review
committee
or
any
board
or
appropriate authority is immune from civil liability:

32

SUMMARY
34
36
38
40
42
44

This bill expands physician peer review beyond hospital
settings to include other types of settings where health care
services are provided.
The bill strengthens the ability of a
licensed health care practitioner to become involved in providing
information and reviewing another health care practitioner's
competence
to
practice
health
care
by
specifying
the
confidentiality of communications
about another health care
practi tioner, by defining a health care organization and that
organization's duties and by expanding the peer review process
outside of the hospital setting.
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Reference # 90
STATUTE: 24 MRSA §2604
AGENCY: Maine Bureau of Insurance
CONTACT PERSON: Ben Yardley
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
Insurers providing professional liability insurance to persons licensed by the
Board of Licensure in Medicine or the Board of Osteopathic Licensure must
file reports with the Bureau when malpractice claims are filed against their
insureds and upon disposition of those claims. The primary purpose of the
reporting provision is to enable the Bureau to serve as an information conduit
by forwarding information received to the appropriate licensing board (see 24
M.R.S. § 2605). Additionally, the Bureau may use the information in these
reports to evaluate policy provisions, rate structures or the arbitration process.
However, the Bureau may release or otherwise make public only data or
information derived from reports that do not permit identification of the
insured or insureds or the incident or occurrence for which a claim was made.
To the best of our knowledge, the Bureau has not received any public records
requests for the insurer reports and therefore has not used this exception in
denying any records requests.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
The Bureau supports the continuation of the exception because the records
contain personal health information. Were these reports considered public
Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670

Reference # 90
records, consideration would need to be given as to how much information
required in the 24 M.R.S. §§ 2601 and 2602 reports would need to be redacted
because it is personally identifying information or personal health information.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
Section 2604 refers to the excepted information as “strictly confidential.” This is
the only time this phrase appears in Title 24, and it does not appear at all in title
24-A. We note that several sections in Title 24-A (§§ 222(13-A)(B), 423-C(4),
423-G(4)(A), 962(2), 1420-N(6), 4224(2)(A), 4245(1), 6458(1), and 6818(6)(A))
exempt records from subpoena or discovery. To the extent that “strictly” suggests
a higher standard than would otherwise be the case (see 24-A M.R.S. § 216(2)), it
is unclear what, if any, additional responsibilities the statute intends to place upon
the Bureau. This has not presented a practical difficulty. The statute clearly
describes the records it covers.
4.

Does your agency recommend changes to this exception?
The Bureau does not recommend any changes to this exception.

5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
Board of Licensure in Medicine (Dennis Smith), Board of Osteopathic Licensure
(Susan Strout), Medical Mutual Insurance Company of Maine (David Warren,
Verrill Dana), Maine Medical Association (Andrew MacLean), Maine Trial
Lawyers Association (Susan Faunce)
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
n/a

Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670

Reference # 91
STATUTE: 24 MRSA §2853, sub-§1-A
AGENCY: Judicial Branch
CONTACT PERSON: Julia Finn
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
24 MRS §2853(1-A) makes confidential the notice of claim and all other
documents filed with the court in the action for professional negligence during the
prelitigation screening process.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
Because this is a matter of public policy, the Judicial Branch defers to the
Legislature to determine the appropriateness of this exception.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
The Judicial Branch has not encountered any problems in applying this exception.
4.

Does your agency recommend changes to this exception?
Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670

Reference # 91
No.
5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
Litigants and attorneys who practice in the area of professional negligence.
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.

Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670

Reference # 92
STATUTE: 24 MRSA §2857, sub-§§1 and 2
AGENCY: Judicial Branch
CONTACT PERSON: Julia Finn
RETURN BY: September 30, 2022

The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
24 MRS §2857 (1) and (2) makes confidential all proceedings before the
prelitigation screening and mediation panels; and deliberations and discussions of the
panels, as well as the testimony of any expert.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
Because this is a matter of public policy, the Judicial Branch defers to the
Legislature to determine the appropriateness of this exception.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
The Judicial Branch has not encountered any problems in applying this exception.
Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670
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4.

Does your agency recommend changes to this exception?
No.

5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
Litigants and attorneys who practice in the area of professional negligence.
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.

Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670

Reference # 93
STATUTE: 24 MRSA §2986, sub-§2
AGENCY: Bureau of Insurance (also sent to the Office of the Attorney General)
CONTACT PERSON: Ben Yardley
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
This provision allows hospitals and health care practitioners to bill the Victim’s
Compensation Board for payment of forensic examinations of alleged victims of
gross sexual assaults. The exception requires the hospital and practitioner to take
steps necessary to ensure the confidentiality of the victim's identity in connection
with their invoicing to the Board. The Bureau has no role or experience with
respect to either the statute or the exception.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
The Bureau has no position with respect to this exception.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
The Bureau has no role or experience with respect to either the statute or the
exception.

Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670

Reference # 93
4.

Does your agency recommend changes to this exception?
The Bureau has no position with respect to this exception.

5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
The Bureau has no firsthand information with respect to this question.
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
n/a

Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670

Reference # 93
STATUTE: 24 MRSA §2986, sub-§2
AGENCY: Office of the Attorney General (also sent to the Bureau of Insurance)
CONTACT PERSON: Jonathan Bolton
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
This is not a public records exception but rather a regulatory requirement
applicable to licensed hospitals and licensed health care practitioners that perform
forensic examinations for alleged victims of sexual assault. It requires the licensed
person or entity to “take steps necessary to ensure the confidentiality of the alleged
victim's identity.”
The OAG has no information about how frequently this statute might be applied to
deny requests for information.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
The OAG supports continuation of this statutory provision. There is a strong public
interest in protecting the identities of alleged crime victims, and that interest is
especially heightened in the case of victims of sexual assault, who could be placed at
risk if it becomes publicly known that they have reported or may report an assault
to law enforcement.
Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670
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3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
None that we are aware of. The statutory language is sufficiently clear.
4.

Does your agency recommend changes to this exception?

No.
5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
Health care providers and hospitals; Maine Hospital Association; Maine Medical
Association; victims of sexual assault.
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
None.

Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670

Reference # 94
STATUTE: 24 MRSA §2986, sub-§3
AGENCY: Judicial Branch
CONTACT PERSON: Julia Finn
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
24 MRS §2986(3) allows for confidential court hearings in cases involving sexual
assault where the victim has been unconscious for at least 60 days and a forensic
examination kit (“rape kit”) has been obtained by a law enforcement agency.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
Because this is a matter of public policy, the Judicial Branch defers to the
Legislature to determine the appropriateness of this exception.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
The Judicial Branch has not encountered any problems in applying this exception.
4.

Does your agency recommend changes to this exception?
Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670

Reference # 94

No.
5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
NA
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.

Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670

Reference # 94
STATUTE: 24 MRSA §2986, sub-§3
AGENCY: Office of the Attorney General (also sent to Judicial Branch)
CONTACT PERSON: Jonathan Bolton
RETURN BY: September 30, 2022
The Right to Know Advisory Committee is established in Title 1, chapter 13 to serve as a
resource for ensuring compliance with the Freedom of Access Act and upholding the
integrity of the purposes underlying the Freedom of Access Act. Among its duties is to
undertake review of existing provisions of law that allow records that would otherwise be
public to be kept confidential. The Advisory Committee is required by law to complete a
review of existing public records exceptions in Titles 22 through 24-A; the exception
cited above is within the scope of that review. We would appreciate your input during
this process.
Thank you.
QUESTIONS
1.
Please describe your agency’s experience in administering or applying this public
records exception. Please include a description of the records subject to the exception, an
estimate of the frequency of its application, and an estimate of how frequently the
exception is cited in denying a request for production of records (whether the denial
occurs in response to an FOA request or in administrative or other litigation).
This is not a public records exception but a provision relating to judicial
proceedings concerning a situation in which a forensic examination is performed on
an alleged sexual assault victim that is unconscious and does not regain
consciousness within 60 days, which requires the court to determine what to do with
the kit in absence of any decision from the alleged victim as to whether to report the
assault. The provision indicates that court hearings may be conducted
confidentially and the filings and records in the proceeding may be impounded.
2.
Please state whether your agency supports or opposes continuation of this
exception, and explain the reasons for that position.
The OAG supports continuation of this statutory provision. The proceedings
described in this subsection involve sensitive matters of personal privacy,
particularly because the subjects in such proceedings are unable to protect their
own privacy interests.
3.
Please identify any problems that have occurred in the application of this
exception. Is it clear that the records described are intended to be confidential under the
Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670
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FOA statutes? Is the language of the exception sufficiently clear in describing the
records that are covered?
The OAG is unaware of any such problems. The statutory language is sufficiently
clear.
4.

Does your agency recommend changes to this exception?

No.
5.
Please identify stakeholders whose input should be considered in the evaluation of
this exception, with contact information if that is available.
Judicial branch; district attorneys; victims of sexual assault.
6.
Please provide any further information that you believe is relevant to the Advisory
Committee’s review.
None.

Right to Know Advisory Committee
13 State House Station Augusta, Maine 04333
Telephone: (207) 287-1670

