RIGHT TO KNOW ADVISORY COMMITTEE

Thursday, October 13, 2022
1:00 p.m.

Location: State House, Room 228 (Hybrid Meeting)
Public Access through Maine Legislature’s livestream:
https://legislature.maine.gov/Audio/#228

. Introductions

. Updates on experience of local government bodies with remote meetings

e Representatives of Maine Municipal Association, Maine School
Management Association and Maine County Commissioners
Association (invited)

. Discussion of Public Access Ombudsman Proposal to Clarify Responsibility
of Responders to FOAA Requests Related to Time and Cost Estimates

. Update on Uniform Law Commission’s Redaction of Personal Information
from Public Records Study Committee

. Reports of Subcommittees
. Public Comment

. Adjourn
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CURRENT LAW

MAINE REVISED STATUTES
TITLE 1, CHAPTER 13
PUBLIC RECORDS AND PROCEEDINGS
SUBCHAPTER 1
FREEDOM OF ACCESS

8400. Short title

This subchapter may be known and cited as "the Freedom of Access Act." [PL 2011, c. 662, §1
(NEW).]

SECTION HISTORY
PL 2011, c. 662, 81 (NEW).
8401. Declaration of public policy; rules of construction

The Legislature finds and declares that public proceedings exist to aid in the conduct of the people's
business. It is the intent of the Legislature that their actions be taken openly and that the records of their
actions be open to public inspection and their deliberations be conducted openly. It is further the intent
of the Legislature that clandestine meetings, conferences or meetings held on private property without
proper notice and ample opportunity for attendance by the public not be used to defeat the purposes of
this subchapter. [PL 1975, c. 758 (RPR).]

This subchapter does not prohibit communications outside of public proceedings between members
of a public body unless those communications are used to defeat the purposes of this subchapter. [PL
2011, c. 320, Pt. B, 81 (NEW).]

This subchapter shall be liberally construed and applied to promote its underlying purposes and
policies as contained in the declaration of legislative intent. [PL 1975, c. 758 (RPR).]

SECTION HISTORY
PL 1975, c. 483, 81 (AMD). PL 1975, c. 758 (RPR). PL 2011, c. 320, Pt. B, 81 (AMD).
8402. Definitions

1. Conditional approval. Approval of an application or granting of a license, certificate or any
other type of permit upon conditions not otherwise specifically required by the statute, ordinance or
regulation pursuant to which the approval or granting is issued.

[PL 1975, c. 758 (NEW).]

1-A. Legislative subcommittee. "Legislative subcommittee” means 3 or more Legislators from a
legislative committee appointed for the purpose of conducting legislative business on behalf of the
committee.

[PL 1991, c. 773, §1 (NEW) ]

2. Public proceedings. The term "public proceedings" as used in this subchapter means the
transactions of any functions affecting any or all citizens of the State by any of the following:

A. The Legislature of Maine and its committees and subcommittees; [PL 1975, c. 758 (NEW).]

B. Any board or commission of any state agency or authority, the Board of Trustees of the
University of Maine System and any of its committees and subcommittees, the Board of Trustees
of the Maine Maritime Academy and any of its committees and subcommittees, the Board of
Trustees of the Maine Community College System and any of its committees and subcommittees;
[PL 1989, c. 878, Pt. A, 81 (RPR); PL 2003, c. 20, Pt. OO, 82 (AMD); PL 2003, c. 20, Pt.
OO0, 84 (AFF).]
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C. Any board, commission, agency or authority of any county, municipality, school district or any
regional or other political or administrative subdivision; [PL 1991, c. 848, 81 (AMD).]

D. The full membership meetings of any association, the membership of which is composed
exclusively of counties, municipalities, school administrative units or other political or
administrative subdivisions; of boards, commissions, agencies or authorities of any such
subdivisions; or of any combination of any of these entities; [PL 1995, c. 608, 81 (AMD).]

E. The board of directors of a nonprofit, nonstock private corporation that provides statewide
noncommercial public broadcasting services and any of its committees and subcommittees; [PL
2009, c. 334, 81 (AMD).]

F. Any advisory organization, including any authority, board, commission, committee, council,
task force or similar organization of an advisory nature, established, authorized or organized by
law or resolve or by Executive Order issued by the Governor and not otherwise covered by this
subsection, unless the law, resolve or Executive Order establishing, authorizing or organizing the
advisory organization specifically exempts the organization from the application of this subchapter;
and [PL 2009, c. 334, 82 (AMD).]

G. The committee meetings, subcommittee meetings and full membership meetings of any
association that:

(1) Promotes, organizes or regulates statewide interscholastic activities in public schools or in
both public and private schools; and

(2) Receives its funding from the public and private school members, either through
membership dues or fees collected from those schools based on the number of participants of
those schools in interscholastic activities.

This paragraph applies to only those meetings pertaining to interscholastic sports and does not
apply to any meeting or any portion of any meeting the subject of which is limited to personnel
issues, allegations of interscholastic athletic rule violations by member schools, administrators,
coaches or student athletes or the eligibility of an individual student athlete or coach. [PL 2009,
c. 334, 83 (NEW).]

20009, c. 334, §81-3 (AMD).]

3. Public records. The term "public records"” means any written, printed or graphic matter or any

mechanical or electronic data compilation from which information can be obtained, directly or after
translation into a form susceptible of visual or aural comprehension, that is in the possession or custody
of an agency or public official of this State or any of its political subdivisions, or is in the possession
or custody of an association, the membership of which is composed exclusively of one or more of any
of these entities, and has been received or prepared for use in connection with the transaction of public

org

overnmental business or contains information relating to the transaction of public or governmental

business, except:

A. Records that have been designated confidential by statute; [PL 1975, c. 758 (NEW).]

B. Records that would be within the scope of a privilege against discovery or use as evidence
recognized by the courts of this State in civil or criminal trials if the records or inspection thereof
were sought in the course of a court proceeding; [PL 1975, c. 758 (NEW).]

C. Legislative papers and reports until signed and publicly distributed in accordance with
legislative rules, and records, working papers, drafts and interoffice and intraoffice memoranda
used or maintained by any Legislator, legislative agency or legislative employee to prepare
proposed Senate or House papers or reports for consideration by the Legislature or any of its
committees during the legislative session or sessions in which the papers or reports are prepared or
considered or to which the paper or report is carried over; [PL 1991, c. 773, 82 (AMD).]
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C-1. Information contained in a communication between a constituent and an elected official if the
information:

(1) Is of a personal nature, consisting of:

(@) An individual's medical information of any kind, including information pertaining to
diagnosis or treatment of mental or emotional disorders;

(b) Credit or financial information;

(c) Information pertaining to the personal history, general character or conduct of the
constituent or any member of the constituent's immediate family; or

(d) Complaints, charges of misconduct, replies to complaints or charges of misconduct or
memoranda or other materials pertaining to disciplinary action; or

(2) Would be confidential if it were in the possession of another public agency or official; [PL
2019, c. 667, Pt. A, 81 (AMD).]

D. Material prepared for and used specifically and exclusively in preparation for negotiations,
including the development of bargaining proposals to be made and the analysis of proposals
received, by a public employer in collective bargaining with its employees and their designated
representatives; [PL 1989, c. 358, §4 (AMD).]

E. Records, working papers, interoffice and intraoffice memoranda used by or prepared for faculty
and administrative committees of the Maine Maritime Academy, the Maine Community College
System and the University of Maine System when the subject matter is confidential or otherwise
protected from disclosure by statute, other law, legal precedent or privilege recognized by the courts
of this State. The provisions of this paragraph do not apply to the boards of trustees and the
committees and subcommittees of those boards, which are referred to in subsection 2, paragraph
B; [PL 2019, c. 667, Pt. B, 81 (AMD).]

F. Records that would be confidential if they were in the possession or custody of an agency or
public official of the State or any of its political or administrative subdivisions are confidential if
those records are in the possession of an association, the membership of which is composed
exclusively of one or more political or administrative subdivisions of the State; of boards,
commissions, agencies or authorities of any such subdivisions; or of any combination of any of
these entities; [PL 1991, c. 448, 81 (AMD).]

G. Materials related to the development of positions on legislation or materials that are related to
insurance or insurance-like protection or services which are in the possession of an association, the
membership of which is composed exclusively of one or more political or administrative
subdivisions of the State; of boards, commissions, agencies or authorities of any such subdivisions;
or of any combination of any of these entities; [PL 1991, c. 448, 81 (AMD).]

H. Medical records and reports of municipal ambulance and rescue units and other emergency
medical service units, except that such records and reports must be available upon request to law
enforcement officers investigating criminal conduct; [PL 1995, c. 608, 84 (AMD).]

I. Juvenile records and reports of municipal fire departments regarding the investigation and family
background of a juvenile fire setter; [PL 1999, c. 96, 81 (AMD).]

J. Working papers, including records, drafts and interoffice and intraoffice memoranda, used or
maintained by any advisory organization covered by subsection 2, paragraph F, or any member or
staff of that organization during the existence of the advisory organization. Working papers are
public records if distributed in a public meeting of the advisory organization; [PL 2019, c. 667,
Pt. B, 82 (AMD).]
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K. Personally identifying information concerning minors that is obtained or maintained by a
municipality in providing recreational or nonmandatory educational programs or services. This
paragraph does not apply to records governed by Title 20-A, section 6001 and does not supersede
Title 20-A, section 6001-A; [PL 2019, c. 667, Pt. A, 82 (AMD).]

L. Records describing security plans, security procedures or risk assessments prepared specifically
for the purpose of preventing or preparing for acts of terrorism, but only to the extent that release
of information contained in the record could reasonably be expected to jeopardize the physical
safety of government personnel or the public. Information contained in records covered by this
paragraph may be disclosed to the Legislature or, in the case of a political or administrative
subdivision, to municipal officials or board members under conditions that protect the information
from further disclosure. For purposes of this paragraph, "terrorism" means conduct that is designed
to cause serious bodily injury or substantial risk of bodily injury to multiple persons, substantial
damage to multiple structures whether occupied or unoccupied or substantial physical damage
sufficient to disrupt the normal functioning of a critical infrastructure; [PL 2003, c. 614, §1
(AMD).]

M. Records or information describing the architecture, design, access authentication, encryption
or security of information technology infrastructure, systems and software, including records or
information maintained to ensure government operations and technology continuity and to facilitate
disaster recovery. Records or information covered by this paragraph may be disclosed to the
Legislature or, in the case of a political or administrative subdivision, to municipal officials or
board members under conditions that protect the information from further disclosure; [PL 2019,
c. 667, Pt. A, 83 (AMD).]

N. Social security numbers; [PL 2011, c. 320, Pt. E, 81 (AMD).]

O. Personal contact information concerning public employees, except when that information is
public pursuant to other law. For the purposes of this paragraph:

(1) "Personal contact information” means personal address, telephone number, facsimile
number, e-mail address, cellular telephone number, pager number and username, password and
uniform resource locator for a personal social media account as defined in Title 26, section
615, subsection 4; and

(2) "Public employee" means an employee as defined in Title 14, section 8102, subsection 1,
except that "public employee™ does not include elected officials; [PL 2019, c. 667, Pt. B, 83
(AMD).]

P. Geographic information regarding recreational trails that are located on private land that are
authorized voluntarily as such by the landowner with no public deed or guaranteed right of public
access, unless the landowner authorizes the release of the information; [PL 2011, c. 149, §1
(AMD).]

REVISOR'S NOTE: (Paragraph P as enacted by PL 2009, c. 339, 83 is REALLOCATED TO
TITLE 1, SECTION 402, SUBSECTION 3, PARAGRAPH Q)

Q. (REALLOCATED FROM T. 1, 8402, sub-83, fP) Security plans, staffing plans, security
procedures, architectural drawings or risk assessments prepared for emergency events that are
prepared for or by or kept in the custody of the Department of Corrections or a county jail if there
is a reasonable possibility that public release or inspection of the records would endanger the life
or physical safety of any individual or disclose security plans and procedures not generally known
by the general public. Information contained in records covered by this paragraph may be disclosed
to state and county officials if necessary to carry out the duties of the officials or the Department
of Corrections under conditions that protect the information from further disclosure; [PL 2015, c.
335, 81 (AMD).]
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R. [PL 2017, c. 163, §1 (RP).]

S. E-mail addresses obtained by a political subdivision of the State for the sole purpose of
disseminating noninteractive notifications, updates and cancellations that are issued from the
political subdivision or its elected officers to an individual or individuals that request or regularly
accept these noninteractive communications; [PL 2015, c. 161, 81 (AMD).]

T. Records describing research for the development of processing techniques for fisheries,
aquaculture and seafood processing or the design and operation of a depuration plant in the
possession of the Department of Marine Resources; [PL 2017, c. 118, 81 (AMD).]

U. Records provided by a railroad company describing hazardous materials transported by the
railroad company in this State, the routes of hazardous materials shipments and the frequency of
hazardous materials operations on those routes that are in the possession of a state or local
emergency management entity or law enforcement agency, fire department or other first responder,
except that records related to a discharge of hazardous materials transported by a railroad company
that poses a threat to public health, safety and welfare are subject to public disclosure after that
discharge. For the purposes of this paragraph, "hazardous material™ has the same meaning as set
forth in 49 Code of Federal Regulations, Section 105.5; and [PL 2019, c. 667, Pt. B, 84 (AMD).]

V. Participant application materials and other personal information obtained or maintained by a
municipality or other public entity in administering a community well-being check program, except
that a participant's personal information, including health information, may be made available to
first responders only as necessary to implement the program. For the purposes of this paragraph,
"community well-being check program™ means a voluntary program that involves daily, or regular,
contact with a participant and, when contact cannot be established, sends first responders to the
participant's residence to check on the participant's well-being. [PL 2017, c. 118, 83 (NEW).]
2019, c. 667, Pt. A, 881-3 (AMD); PL 2019, c. 667, Pt. B, 881-4 (AMD).]

3-A. Public records further defined. "Public records" also includes the following criminal justice

agency records:

[PL

A. Records relating to prisoner furloughs to the extent they pertain to a prisoner's identity, public
criminal history record information, as defined in Title 16, section 703, subsection 8, address of
furlough and dates of furlough; [PL 2013, c. 267, Pt. B, 81 (AMD).]

B. Records relating to out-of-state adult probationer or parolee supervision to the extent they
pertain to a probationer's or parolee's identity, public criminal history record information, as defined
in Title 16, section 703, subsection 8, address of residence and dates of supervision; and [PL 2013,
C. 267, Pt. B, 81 (AMD).]

C. Records to the extent they pertain to a prisoner's, adult probationer's or parolee's identity, public
criminal history record information, as defined in Title 16, section 703, subsection 8, and current
address or location, unless the Commissioner of Corrections determines that it would be detrimental
to the welfare of a client to disclose the information. [PL 2013, c. 267, Pt. B, 81 (AMD).]
2013, c. 267, Pt. B, 81 (AMD).]

4. Public records of interscholastic athletic organizations. Any records or minutes of meetings

under subsection 2, paragraph G are public records.

[PL

413
[PL

2009, c. 334, 84 (NEW).]
5. Public access officer. "Public access officer” means the person designated pursuant to section

, subsection 1.

2011, c. 662, 83 (NEW).]
6. Reasonable office hours. "Reasonable office hours" includes all regular office hours of an

agency or official.
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[PL 2011, c. 662, §3 (NEW)]
SECTION HISTORY

PL 1973, c. 433, §1 (AMD). PL 1975, c. 243 (RPR). PL 1975, c. 483, §2 (AMD). PL 1975, c.
758 (RPR). PL 1977, c. 164, §81,2 (AMD). PL 1977, c. 696, §9 (AMD). PL 1985, c. 695, §§1,2
(AMD). PL 1985, c. 779, §81,2 (AMD). PL 1987, c. 20, §1 (AMD). PL 1987, c. 402, §A1 (AMD).
PL 1987, c. 477, §1 (AMD). PL 1989, c. 358, §§81-4 (AMD). PL 1989, c. 443, §§1,2 (AMD). PL
1989, c. 878, §8A1,2 (AMD). PL 1991, c. 448, §81,2 (AMD). PL 1991, c. 773, §§1,2 (AMD).
PL 1991, c. 848, §1 (AMD). PL 1995, c. 608, §§1-5 (AMD). PL 1997, c. 714, §1 (AMD). PL
1999, c. 96, §§1-3 (AMD). PL 2001, c. 477, §1 (AMD). PL 2001, c. 675, §§1-3 (AMD). PL
2003, c. 20, §002 (AMD). PL 2003, c. 20, §004 (AFF). PL 2003, c. 392, §§1-3 (AMD). PL
2003, c. 614, §§1-3 (AMD). PL 2005, c. 381, §§1-3 (AMD). PL 2007, c. 597, §1 (AMD). RR
2009, c. 1, §§1-3 (COR). PL 2009, c. 176, §§1-3 (AMD). PL 2009, c. 334, §§1-4 (AMD). PL
2009, c. 339, §§1-3 (AMD). PL 2011, c. 149, §§1-3 (AMD). PL 2011, c. 264, §1 (AMD). PL
2011, c. 320, Pt. E, §1 (AMD). PL 2011, c. 662, §82, 3 (AMD). PL 2013, c. 267, Pt. B, §1
(AMD). PL 2013, c. 339, §§1-3 (AMD). PL 2013, c. 518, §81-3 (AMD). PL 2015, c. 161, §81-
3 (AMD). PL 2015, c. 335, §1 (AMD). PL 2017, c. 118, §81-3 (AMD). PL 2017, c. 163, §1
(AMD). PL 2019, c. 667, Pt. A, §§1-3 (AMD). PL 2019, c. 667, Pt. B, §§1-4 (AMD).

8402-A. Public records defined

(REPEALED)

SECTION HISTORY

PL 1975, c. 483, 83 (NEW). PL 1975, c. 623, 81 (RPR). PL 1975, c. 758 (RP).
8403. Meetings to be open to public; record of meetings

1. Proceedings open to public. Except as otherwise provided by statute or by section 405, all
public proceedings must be open to the public and any person must be permitted to attend a public
proceeding.

[PL 2011, c. 320, Pt. C, 81 (NEW).]

2. Record of public proceedings. Unless otherwise provided by law, a record of each public
proceeding for which notice is required under section 406 must be made within a reasonable period of
time after the proceeding and must be open to public inspection. At a minimum, the record must
include:

A. The date, time and place of the public proceeding; [PL 2011, c. 320, Pt. C, 81 (NEW).]

B. The members of the body holding the public proceeding recorded as either present or absent;
and [PL 2011, c. 320, Pt. C, §1 (NEW) ]

C. All motions and votes taken, by individual member, if there is a roll call. [PL 2011, c. 320,
Pt. C, 81 (NEW).]
[PL 2011, c. 320, Pt. C, §1 (NEW) ]

3. Audio or video recording. An audio, video or other electronic recording of a public proceeding
satisfies the requirements of subsection 2.
[PL 2011, c. 320, Pt. C, 81 (NEW).]

4. Maintenance of record. Record management requirements and retention schedules adopted
under Title 5, chapter 6 apply to records required under this section.
[PL 2011, c. 320, Pt. C, §1 (NEW) ]

5. Validity of action. The validity of any action taken in a public proceeding is not affected by
the failure to make or maintain a record as required by this section.
[PL 2011, c. 320, Pt. C, §1 (NEW) ]
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6. Advisory bodies exempt from record requirements. Subsection 2 does not apply to advisory
bodies that make recommendations but have no decision-making authority.
[PL 2011, c. 320, Pt. C, 81 (NEW).]

SECTION HISTORY

PL 1969, c. 293 (AMD). PL 1975, c. 422, §1 (AMD). PL 1975, c. 758 (RPR). PL 2009, c. 240,
§1 (AMD). PL 2011, c. 320, Pt. C, §1 (RPR).

8403-A. Public proceedings through remote access during declaration of state of emergency due
to COVID-19

(REPEALED)

SECTION HISTORY

PL 2019, c. 617, Pt. G, 81 (NEW). MRSA T. 1 8403-A, sub-83 (RP).
8403-B. Remote participation in public proceedings

1. Remote participation. This section governs remote methods of participation in public
proceedings of certain public bodies. For the purposes of this section, "remote methods" means
telephonic or video technology allowing simultaneous reception of information and may include other
means when such means are necessary to provide reasonable accommodation to a person with a
disability. Public proceedings may not be conducted by text-only means such as e-mail, text messages
or chat functions.

[PL 2021, c. 290, 81 (NEW).]

2. Requirements. A public body subject to this subchapter may allow members of the body to
participate in a public proceeding using remote methods only under the following conditions:

A. After notice and hearing the body has adopted a written policy governing the conditions upon
which members of the body and the public may participate in a public proceeding of that body by
remote methods.

(1) If a public body has not adopted a policy authorizing remote methods of participation under
this section and if the chair of the body determines that an emergency or urgent issue exists that
prevents the public body from meeting in person to adopt a policy, the chair may call a meeting
of the body in which the members may participate by remote methods. Notice of the meeting
must include information about how the public can participate in the meeting and the proposed
policy or instructions on how to obtain a copy of the proposed policy in advance of the meeting.
Once the meeting is convened, the members shall vote on whether to support the chair’s
determination that an emergency or urgent issue exists that prevents the public body from
meeting in person.

(2) If 2/3 of the members vote in support of the chair's determination under subparagraph (1),
after an opportunity for hearing, the members may vote on whether to adopt a policy
authorizing remote methods of participation in public proceedings of the body under this
section; [PL 2021, c. 611, 81 (AMD).]

B. [PL 2021, c. 666, §1 (RP)]

C. The policy adopted pursuant to paragraph A must provide members of the public a meaningful
opportunity to attend by remote methods when members of the body participate by remote methods,
and reasonable accommodations may be provided when necessary to provide access to individuals
with disabilities; [PL 2021, c. 290, 81 (NEW).]

D. |If the body allows or is required to provide an opportunity for public input during the
proceeding, an effective means of communication between the members of the body and the public
must be provided; [PL 2021, c. 290, 81 (NEW).]
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E. Notice of the proceeding must be provided in accordance with section 406. When the public
may attend by remote methods pursuant to paragraphs C and D, the notice must include the means
by which members of the public may access the proceeding using remote methods. The notice
must also identify a location for members of the public to attend in person. The body may limit
public attendance at a proceeding solely to remote methods if there is an emergency or urgent
situation that requires the body to meet only by remote methods; [PL 2021, c. 666, 82 (AMD).]

F. A member of the body who participates in a public proceeding by remote methods is present for
purposes of a quorum and voting; [PL 2021, c. 290, 81 (NEW).]

G. All votes taken during a public proceeding using remote methods must be taken by roll call
vote that can be seen and heard if using video technology, and heard if using only audio technology,
by the other members of the public body and the public; and [PL 2021, c. 290, 81 (NEW).]

H. The public body must make all documents and other materials considered by the public body
available, electronically or otherwise, to the public who attend by remote methods to the same
extent customarily available to members of the public who attend the proceedings of the public
body in person, as long as additional costs are not incurred by the public body. The public body
must make the proposed policy regarding remote participation available in advance of the meeting
if meeting remotely under paragraph A, subparagraphs (1) and (2). [PL 2021, c. 611, §2 (AMD).]

The policy adopted pursuant to this subsection applies to a board or committee that is within the
jurisdiction of the public body, unless the board or committee adopts its own policy under this
subsection.

[PL 2021, c. 611, 881, 2 (AMD); PL 2021, c. 666, 881-3 (AMD).]

3. Remote participation not permitted. This section does not authorize town meetings held
pursuant to Title 30-A, section 2524 or regional school unit budget meetings held pursuant to Title
20-A, section 1482-A to be conducted using remote methods.

[PL 2021, c. 290, 81 (NEW).]

4. Application. This section does not apply to:
A. The Legislature; or [PL 2021, c. 290, 81 (NEW).]

B. A public body to which specific statutory provisions for remote participation apply. [PL 2021,
c. 290, 81 (NEW).]
[PL 2021, c. 290, 81 (NEW).]

SECTION HISTORY
PL 2021, c. 290, 81 (NEW). PL 2021, c. 611, 881, 2 (AMD). PL 2021, c. 666, 881-3 (AMD).
8404. Recorded or live broadcasts authorized

In order to facilitate the public policy so declared by the Legislature of opening the public's business
to public scrutiny, all persons shall be entitled to attend public proceedings and to make written, taped
or filmed records of the proceedings, or to live broadcast the same, provided the writing, taping, filming
or broadcasting does not interfere with the orderly conduct of proceedings. The body or agency holding
the public proceedings may make reasonable rules and regulations governing these activities, so long
as these rules or regulations do not defeat the purpose of this subchapter. [PL 1975, c. 758 (RPR).]

SECTION HISTORY

PL 1975, c. 422, 82 (RPR). PL 1975, c. 483, 84 (AMD). PL 1975, c. 758 (RPR).
8404-A. Decisions

(REPEALED)

SECTION HISTORY
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PL 1973, c. 433, 82 (NEW). PL 1973, c. 704, 881,2 (AMD). PL 1975, c. 758 (RP).
8405. Executive sessions

Those bodies or agencies falling within this subchapter may hold executive sessions subject to the
following conditions. [PL 1975, c. 758 (NEW).]

1. Not to defeat purposes of subchapter. An executive session may not be used to defeat the
purposes of this subchapter as stated in section 401.
[PL 2009, c. 240, §2 (AMD).]

2. Final approval of certain items prohibited. An ordinance, order, rule, resolution, regulation,
contract, appointment or other official action may not be finally approved at an executive session.
[PL 2009, c. 240, §2 (AMD).]

3. Procedure for calling of executive session. An executive session may be called only by a
public, recorded vote of 3/5 of the members, present and voting, of such bodies or agencies.
[PL 2009, c. 240, 82 (AMD).]

4. Motion contents. A motion to go into executive session must indicate the precise nature of the
business of the executive session and include a citation of one or more sources of statutory or other
authority that permits an executive session for that business. Failure to state all authorities justifying
the executive session does not constitute a violation of this subchapter if one or more of the authorities
are accurately cited in the motion. An inaccurate citation of authority for an executive session does not
violate this subchapter if valid authority that permits the executive session exists and the failure to cite
the valid authority was inadvertent.

[PL 2003, c. 709, 81 (AMD).]

5. Matters not contained in motion prohibited. Matters other than those identified in the motion
to go into executive session may not be considered in that particular executive session.
[PL 2009, c. 240, 82 (AMD).]

6. Permitted deliberation. Deliberations on only the following matters may be conducted during
an executive session:

A. Discussion or consideration of the employment, appointment, assignment, duties, promaotion,
demotion, compensation, evaluation, disciplining, resignation or dismissal of an individual or
group of public officials, appointees or employees of the body or agency or the investigation or
hearing of charges or complaints against a person or persons subject to the following conditions:

(1) An executive session may be held only if public discussion could be reasonably expected
to cause damage to the individual's reputation or the individual's right to privacy would be
violated;

(2) Any person charged or investigated must be permitted to be present at an executive session
if that person so desires;

(3) Any person charged or investigated may request in writing that the investigation or hearing
of charges or complaints against that person be conducted in open session. A request, if made
to the agency, must be honored; and

(4) Any person bringing charges, complaints or allegations of misconduct against the
individual under discussion must be permitted to be present.

This paragraph does not apply to discussion of a budget or budget proposal; [PL 2009, c. 240,
82 (AMD).]

B. Discussion or consideration by a school board of suspension or expulsion of a public school
student or a student at a private school, the cost of whose education is paid from public funds, as
long as:
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(1) The student and legal counsel and, if the student is a minor, the student's parents or legal
guardians are permitted to be present at an executive session if the student, parents or guardians
so desire; [PL 2009, c. 240, 82 (AMD).]

C. Discussion or consideration of the condition, acquisition or the use of real or personal property
permanently attached to real property or interests therein or disposition of publicly held property
or economic development only if premature disclosures of the information would prejudice the
competitive or bargaining position of the body or agency; [PL 1987, c. 477, 83 (AMD).]

D. Discussion of labor contracts and proposals and meetings between a public agency and its
negotiators. The parties must be named before the body or agency may go into executive session.
Negotiations between the representatives of a public employer and public employees may be open
to the public if both parties agree to conduct negotiations in open sessions; [PL 1999, c. 144, 81
(RPR).]

E. Consultations between a body or agency and its attorney concerning the legal rights and duties
of the body or agency, pending or contemplated litigation, settlement offers and matters where the
duties of the public body's or agency's counsel to the attorney's client pursuant to the code of
professional responsibility clearly conflict with this subchapter or where premature general public
knowledge would clearly place the State, municipality or other public agency or person at a
substantial disadvantage; [PL 2009, c. 240, 82 (AMD).]

F. Discussions of information contained in records made, maintained or received by a body or
agency when access by the general public to those records is prohibited by statute; [PL 1999, c.
180, 81 (AMD).]

G. Discussion or approval of the content of examinations administered by a body or agency for
licensing, permitting or employment purposes; consultation between a body or agency and any
entity that provides examination services to that body or agency regarding the content of an
examination; and review of examinations with the person examined; and [PL 1999, c. 180, §2
(AMD).]

H. Consultations between municipal officers and a code enforcement officer representing the
municipality pursuant to Title 30-A, section 4452, subsection 1, paragraph C in the prosecution of
an enforcement matter pending in District Court when the consultation relates to that pending
enforcement matter. [PL 1999, c. 180, 83 (NEW).]

2009, c. 240, 82 (AMD).]

SECTION HISTORY

PL 1975, c. 758 (RPR). PL 1979, c. 541, §A3 (AMD). PL 1987, c. 477, §§2,3 (AMD). PL 1987,
c. 769, A1 (AMD). PL 1999, c. 40, §81,2 (AMD). PL 1999, c. 144, §1 (AMD). PL 1999, c.
180, §81-3 (AMD). PL 2003, c. 709, §1 (AMD). PL 2009, c. 240, §2 (AMD).

8405-A. Recorded or live broadcasts authorized
(REPEALED)

SECTION HISTORY

PL 1975, c. 483, §5 (NEW). PL 1975, c. 758 (RP).
8405-B. Appeals

(REPEALED)

SECTION HISTORY

PL 1975, c. 483, 85 (NEW). PL 1975, c. 758 (RP).
8405-C. Appeals from actions
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(REPEALED)

SECTION HISTORY

PL 1975, c. 483, 85 (NEW). PL 1975, c. 758 (RP).
§406. Public notice

Public notice shall be given for all public proceedings as defined in section 402, if these proceedings
are a meeting of a body or agency consisting of 3 or more persons. This notice shall be given in ample
time to allow public attendance and shall be disseminated in a manner reasonably calculated to notify
the general public in the jurisdiction served by the body or agency concerned. In the event of an
emergency meeting, local representatives of the media shall be notified of the meeting, whenever
practical, the notification to include time and location, by the same or faster means used to notify the
members of the agency conducting the public proceeding. [PL 1987, c. 477, 84 (AMD).]

SECTION HISTORY
PL 1975, c. 483, 86 (AMD). PL 1975, c. 758 (RPR). PL 1987, c. 477, 84 (AMD).
8407. Decisions

1. Conditional approval or denial. Every agency shall make a written record of every decision
involving the conditional approval or denial of an application, license, certificate or any other type of
permit. The agency shall set forth in the record the reason or reasons for its decision and make finding
of the fact, in writing, sufficient to appraise the applicant and any interested member of the public of
the basis for the decision. A written record or a copy thereof shall be kept by the agency and made
available to any interested member of the public who may wish to review it.

[PL 1975, c. 758 (NEW).]

2. Dismissal or refusal to renew contract. Every agency shall make a written record of every
decision involving the dismissal or the refusal to renew the contract of any public official, employee or
appointee. The agency shall, except in case of probationary employees, set forth in the record the reason
or reasons for its decision and make findings of fact, in writing, sufficient to apprise the individual
concerned and any interested member of the public of the basis for the decision. A written record or a
copy thereof must be kept by the agency and made available to any interested member of the public
who may wish to review it.

[PL 2009, c. 240, 83 (AMD).]

SECTION HISTORY

PL 1975, c. 758 (NEW). PL 2009, c. 240, §3 (AMD).

8408. Public records available for public inspection and copying
(REPEALED)

SECTION HISTORY

PL 1975, c. 758 (NEW). PL 2003, c. 709, §2 (RPR). PL 2007, c. 501, §1 (AMD). PL 2009, c.
240, 84 (AMD). PL 2011, c. 662, §4 (RP).

8408-A. Public records available for inspection and copying

Except as otherwise provided by statute, a person has the right to inspect and copy any public record
in accordance with this section within a reasonable time of making the request to inspect or copy the
public record. [PL 2011, c. 662, 85 (NEW).]

1. Inspect. A person may inspect any public record during reasonable office hours. An agency or
official may not charge a fee for inspection unless the public record cannot be inspected without being
converted or compiled, in which case the agency or official may charge a fee as provided in subsection
8.
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[PL 2011, c. 662, §5 (NEW)]

2. Copy. A person may copy a public record in the office of the agency or official having custody
of the public record during reasonable office hours or may request that the agency or official having
custody of the record provide a copy. The agency or official may charge a fee for copies as provided
in subsection 8.

A. A request need not be made in person or in writing. [PL 2011, c. 662, 85 (NEW).]

B. The agency or official shall mail the copy upon request. [PL 2011, c. 662, 85 (NEW).]
[PL 2011, c. 662, 85 (NEW).]

3. Acknowledgment; clarification; time estimate; cost estimate. The agency or official having
custody or control of a public record shall acknowledge receipt of a request made according to this
section within 5 working days of receiving the request and may request clarification concerning which
public record or public records are being requested. Within a reasonable time of receiving the request,
the agency or official shall provide a good faith, nonbinding estimate of the time within which the
agency or official will comply with the request, as well as a cost estimate as provided in subsection 9.
The agency or official shall make a good faith effort to fully respond to the request within the estimated
time. For purposes of this subsection, the date a request is received is the date a sufficient description
of the public record is received by the agency or official at the office responsible for maintaining the
public record. An agency or official that receives a request for a public record that is maintained by
that agency but is not maintained by the office that received the request shall forward the request to the
office of the agency or official that maintains the record, without willful delay, and shall notify the
requester that the request has been forwarded and that the office to which the request has been
forwarded will acknowledge receipt within 5 working days of receiving the request.

[PL 2015, c. 317, 81 (AMD).]

4. Refusals; denials. If a body or an agency or official having custody or control of any public
record refuses permission to inspect or copy or abstract a public record, the body or agency or official
shall provide, within 5 working days of the receipt of the request for inspection or copying, written
notice of the denial, stating the reason for the denial or the expectation that the request will be denied
in full or in part following a review. A request for inspection or copying may be denied, in whole or in
part, on the basis that the request is unduly burdensome or oppressive if the procedures established in
subsection 4-A are followed. Failure to comply with this subsection is considered failure to allow
inspection or copying and is subject to appeal as provided in section 4009.

[PL 2015, c. 494, Pt. A, 81 (RPR).]

4-A. Action for protection. A body, an agency or an official may seek protection from a request
for inspection or copying that is unduly burdensome or oppressive by filing an action for an order of
protection in the Superior Court for the county where the request for records was made within 30 days
of receipt of the request.

A. The following information must be included in the complaint if available or provided to the
parties and filed with the court no more than 14 days from the filing of the complaint or such other
period as the court may order:

(1) The terms of the request and any modifications agreed to by the requesting party;

(2) A statement of the facts that demonstrate the burdensome or oppressive nature of the
request, with a good faith estimate of the time required to search for, retrieve, redact if
necessary and compile the records responsive to the request and the resulting costs calculated
in accordance with subsection 8;

(3) A description of the efforts made by the body, agency or official to inform the requesting
party of the good faith estimate of costs and to discuss possible modifications of the request
that would reduce the burden of production; and
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(4) Proof that the body, agency or official has submitted a notice of intent to file an action
under this subsection to the party requesting the records, dated at least 10 days prior to filing
the complaint for an order of protection under this subsection. [PL 2015, c. 248, 82 (NEW).]

B. Any appeal that may be filed by the requesting party under section 409 may be consolidated
with an action under this subsection. [PL 2015, c. 248, 82 (NEW).]

C. An action for protection may be advanced on the docket and receive priority over other cases
when the court determines that the interests of justice so require upon the request of any party. [PL
2015, c. 248, 82 (NEW).]

D. If the court finds that the body, agency or official has demonstrated good cause to limit or deny
the request, the court shall enter an order making such findings and establishing the terms upon
which production, if any, must be made. If the court finds that the body, agency or official has not
demonstrated good cause to limit or deny the request, the court shall establish a date by which the
records must be provided to the requesting party. [PL 2015, c. 248, 82 (NEW).]

[PL 2017, c. 288, Pt. A, 81 (AMD).]

5. Schedule. Inspection, conversion pursuant to subsection 7 and copying of a public record
subject to a request under this section may be scheduled to occur at a time that will not delay or
inconvenience the regular activities of the agency or official having custody or control of the public
record requested. If the agency or official does not have regular office hours, the name and telephone
number of a contact person authorized to provide access to the agency's or official's records must be
posted in a conspicuous public place and at the office of the agency or official, if an office exists.

[PL 2011, c. 662, 85 (NEW).]

6. No requirement to create new record. An agency or official is not required to create a record
that does not exist.
[PL 2011, c. 662, 85 (NEW).]

7. Electronically stored public records. An agency or official having custody or control of a
public record subject to a request under this section shall provide access to an electronically stored
public record either as a printed document of the public record or in the medium in which the record is
stored, at the requester's option, except that the agency or official is not required to provide access to
an electronically stored public record as a computer file if the agency or official does not have the
ability to separate or prevent the disclosure of confidential information contained in or associated with
that file.

A. If in order to provide access to an electronically stored public record the agency or official
converts the record into a form susceptible of visual or aural comprehension or into a usable format
for inspection or copying, the agency or official may charge a fee to cover the cost of conversion
as provided in subsection 8. [PL 2011, c. 662, 85 (NEW).]

B. This subsection does not require an agency or official to provide a requester with access to a
computer terminal. [PL 2011, c. 662, 85 (NEW).]
[PL 2011, c. 662, §5 (NEW).]

8. Payment of costs. Except as otherwise specifically provided by law or court order, an agency
or official having custody of a public record may charge fees for public records as follows.

A. The agency or official may charge a reasonable fee to cover the cost of copying. A reasonable
fee to cover the cost of copying is no more than 10¢ per page for a standard 8 1/2 inches by 11
inches black and white copy of a record. A per-page copy fee may not be charged for records
provided electronically. [PL 2021, c. 313, 81 (AMD).]
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B. The agency or official may charge a fee to cover the actual cost of searching for, retrieving and
compiling the requested public record in accordance with this paragraph. Compiling the public
record includes reviewing and redacting confidential information.

(1) The agency or official may not charge a fee for the first 2 hours of staff time per request.

(2) After the first 2 hours of staff time, the agency or official may charge a fee of not more
than $25 per hour. [PL 2021, c. 375, §1 (AMD).]

C. The agency or official may charge for the actual cost to convert a public record into a form
susceptible of visual or aural comprehension or into a usable format. [PL 2011, c. 662, 85
(NEW).]

D. Anagency or official may not charge for inspection unless the public record cannot be inspected
without being compiled or converted, in which case paragraph B or C applies. [PL 2011, c. 662,
85 (NEW).]

E. The agency or official may charge for the actual mailing costs to mail a copy of a record. [PL
2011, c. 662, 85 (NEW).]

F. An agency or official may require payment of all costs before the public record is provided to
the requester. [PL 2017, c. 158, 81 (NEW).]
[PL 2021, c. 313, 81 (AMD); PL 2021, c. 375, 81 (AMD).]

9. Estimate. The agency or official having custody or control of a public record subject to a
request under this section shall provide to the requester an estimate of the time necessary to complete
the request and of the total cost as provided by subsection 8. If the estimate of the total cost is greater
than $30, the agency or official shall inform the requester before proceeding. If the estimate of the total
cost is greater than $100, subsection 10 applies.

[PL 2011, c. 662, 85 (NEW).]

10. Payment in advance. The agency or official having custody or control of a public record
subject to a request under this section may require a requester to pay all or a portion of the estimated
costs to complete the request prior to the search, retrieval, compiling, conversion and copying of the
public record if:

A. The estimated total cost exceeds $100; or [PL 2011, c. 662, 85 (NEW).]

B. The requester has previously failed to pay a properly assessed fee under this chapter in a timely
manner. [PL 2011, c. 662, 85 (NEW).]
[PL 2011, c. 662, §5 (NEW).]

11. Waivers. The agency or official having custody or control of a public record subject to a
request under this section may waive part or all of the total fee charged pursuant to subsection 8 if:

A. The requester is indigent; or [PL 2011, c. 662, 85 (NEW).]

B. The agency or official considers release of the public record requested to be in the public interest
because doing so is likely to contribute significantly to public understanding of the operations or
activities of government and is not primarily in the commercial interest of the requester. [PL 2011,
C. 662, 85 (NEW).]

[PL 2011, c. 662, 85 (NEW).]

12. Retention of fees or costs. An agency may retain any fees or costs charged under this section.
[PL 2021, c. 375, 82 (NEW).]

SECTION HISTORY

PL 2011, c. 662, §5 (NEW). PL 2013, c. 350, §§1, 2 (AMD). PL 2015, c. 248, §§1, 2 (AMD).
PL 2015, c. 249, §1 (AMD). PL 2015, c. 317, §1 (AMD). PL 2015, c. 494, Pt. A, §1 (AMD). PL
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2017, c. 158, §1 (AMD). PL 2017, c. 288, Pt. A, §1 (AMD). PL 2021, c. 313, §1 (AMD). PL
2021, c. 375, §81, 2 (AMD).

§409. Appeals

1. Records. Any person aggrieved by a refusal or denial to inspect or copy a record or the failure
to allow the inspection or copying of a record under section 408-A may appeal the refusal, denial or
failure within 30 calendar days of the receipt of the written notice of refusal, denial or failure to the
Superior Court within the State for the county where the person resides or the agency has its principal
office. The agency or official shall file a statement of position explaining the basis for denial within
14 calendar days of service of the appeal. If a court, after a review, with taking of testimony and other
evidence as determined necessary, determines such refusal, denial or failure was not for just and proper
cause, the court shall enter an order for disclosure. Appeals may be advanced on the docket and receive
priority over other cases when the court determines that the interests of justice so require.

[PL 2015, c. 249, §2 (AMD).]

2. Actions. If any body or agency approves any ordinances, orders, rules, resolutions, regulations,
contracts, appointments or other official action in an executive session, this action is illegal and the
officials responsible are subject to the penalties hereinafter provided. Upon learning of any such action,
any person may appeal to any Superior Court in the State. If a court, after a trial de novo, determines
this action was taken illegally in an executive session, it shall enter an order providing for the action to
be null and void. Appeals may be advanced on the docket and receive priority over other cases when
the court determines that the interests of justice so require.

[PL 2011, c. 559, Pt. A, 82 (AMD).]

3. Proceedings not exclusive. The proceedings authorized by this section are not exclusive of any
other civil remedy provided by law.
[PL 2009, c. 240, 86 (AMD).]

4. Attorney’s fees. Inan appeal under subsection 1 or 2, the court may award reasonable attorney’s
fees and litigation expenses to the substantially prevailing plaintiff who appealed the refusal under
subsection 1 or the illegal action under subsection 2 if the court determines that the refusal or illegal
action was committed in bad faith. Attorney’s fees and litigation costs may not be awarded to or against
a federally recognized Indian tribe.

This subsection applies to appeals under subsection 1 or 2 filed on or after January 1, 2010.
[PL 2009, c. 423, 81 (NEW).]

SECTION HISTORY

PL 1975, c. 758 (NEW). PL 1987, c. 477, §5 (AMD). PL 2007, c. 695, Pt. C, §1 (AMD). PL
2009, c. 240, §85, 6 (AMD). PL 2009, c. 423, §1 (AMD). PL 2011, c. 559, Pt. A, §§1, 2 (AMD).
PL 2011, c. 662, §6 (AMD). PL 2013, c. 350, §3 (AMD). PL 2015, c. 249, §2 (AMD).

8410. Violations

1. Civil violation. An officer or employee of a state government agency or local government
entity who willfully violates this subchapter commits a civil violation.
[PL 2019, c. 247, 81 (NEW).]

2. Penalties. A state government agency or local government entity whose officer or employee
commits a civil violation described in subsection 1 is subject to:

A. A fine of not more than $500 for a civil violation described in subsection 1; [PL 2019, c. 247,
§1 (NEW).]

B. A fine of not more than $1,000 for a civil violation described in subsection 1 that was committed
not more than 4 years after a previous adjudication of a civil violation described in subsection 1 by
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an officer or employee of the same state government agency or local government entity; or [PL
2019, c. 247, 81 (NEW).]

C. Afine of not more than $2,000 for a civil violation described in subsection 1 that was committed
not more than 4 years after 2 or more previous adjudications of a civil violation described in
subsection 1 by an officer or employee of the same state government agency or local government
entity. [PL 2019, c. 247, 81 (NEW).]

2019, c. 247, 81 (NEW).]

SECTION HISTORY

PL
841

1975, c. 758 (NEW). PL 1987, c. 477, 86 (RPR). PL 2019, c. 247, 81 (RPR).
1. Right To Know Advisory Committee
1. Advisory committee established. The Right To Know Advisory Committee, referred to in this

chapter as "the advisory committee," is established to serve as a resource for ensuring compliance with

this

chapter and upholding the integrity of the purposes underlying this chapter as it applies to all public

entities in the conduct of the public's business.

[PL

2005, c. 631, 81 (NEW).]
2. Membership. The advisory committee consists of the following members:

A. One Senator who is a member of the joint standing committee of the Legislature having
jurisdiction over judiciary matters, appointed by the President of the Senate; [PL 2005, c. 631,
81 (NEW).]

B. One member of the House of Representatives who is a member of the joint standing committee
of the Legislature having jurisdiction over judiciary matters, appointed by the Speaker of the House;
[PL 2005, c. 631, 81 (NEW).]

C. One representative of municipal interests, appointed by the Governor; [PL 2005, c. 631, §1
(NEW).]

D. One representative of county or regional interests, appointed by the President of the Senate;
[PL 2005, c. 631, 81 (NEW).]

E. One representative of school interests, appointed by the Governor; [PL 2005, c. 631, 81
(NEW).]

F. One representative of law enforcement interests, appointed by the President of the Senate; [PL
2005, c. 631, 81 (NEW).]

G. One representative of the interests of State Government, appointed by the Governor; [PL 2005,
c. 631, 81 (NEW).]

H. One representative of a statewide coalition of advocates of freedom of access, appointed by the
Speaker of the House; [PL 2005, c. 631, 81 (NEW).]

I. One representative of newspaper and other press interests, appointed by the President of the
Senate; [PL 2005, c. 631, 81 (NEW).]

J. One representative of newspaper publishers, appointed by the Speaker of the House; [PL 2005,
c. 631, 81 (NEW).]

K. Two representatives of broadcasting interests, one appointed by the President of the Senate and
one appointed by the Speaker of the House; [PL 2005, c. 631, 81 (NEW).]

L. Two representatives of the public, one appointed by the President of the Senate and one
appointed by the Speaker of the House; [PL 2015, c. 250, Pt. A, 81 (AMD).]

M. The Attorney General or the Attorney General's designee; [PL 2021, c. 313, 82 (AMD).]
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N. One member with broad experience in and understanding of issues and costs in multiple areas
of information technology, including practical applications concerning creation, storage, retrieval
and accessibility of electronic records; use of communication technologies to support meetings,
including teleconferencing and Internet-based conferencing; databases for records management
and reporting; and information technology system development and support, appointed by the
Governor; and [PL 2021, c. 313, 83 (AMD).]

O. One representative having legal or professional expertise in the field of data and personal
privacy, appointed by the Governor. [PL 2021, c. 313, 84 (NEW).]

The advisory committee shall invite the Chief Justice of the Supreme Judicial Court to designate a
member of the judicial branch to serve as a member of the committee.
[PL 2021, c. 313, §882-4 (AMD).]

3. Terms of appointment. The terms of appointment are as follows.

A. Except as provided in paragraph B, members are appointed for terms of 3 years. [PL 2005, c.
631, 81 (NEW).]

B. Members who are Legislators are appointed for the duration of the legislative terms of office in
which they were appointed. [PL 2005, c. 631, 81 (NEW).]

C. Members may serve beyond their designated terms until their successors are appointed. [PL
2005, c. 631, 81 (NEW).]
[PL 2005, c. 631, 81 (NEW).]

4. First meeting; chair. The Executive Director of the Legislative Council shall call the first
meeting of the advisory committee as soon as funding permits. At the first meeting, the advisory
committee shall select a chair from among its members and may select a new chair annually.

[PL 2005, c. 631, 81 (NEW).]

5. Meetings. The advisory committee may meet as often as necessary but not fewer than 4 times
ayear. A meeting may be called by the chair or by any 4 members.
[PL 2005, c. 631, 81 (NEW).]

6. Duties and powers. The advisory committee:

A. Shall provide guidance in ensuring access to public records and proceedings and help to
establish an effective process to address general compliance issues and respond to requests for
interpretation and clarification of the laws; [PL 2005, c. 631, 81 (NEW).]

B. Shall serve as the central source and coordinator of information about the freedom of access
laws and the people's right to know. The advisory committee shall provide the basic information
about the requirements of the law and the best practices for agencies and public officials. The
advisory committee shall also provide general information about the freedom of access laws for a
wider and deeper understanding of citizens' rights and their role in open government. The advisory
committee shall coordinate the education efforts by providing information about the freedom of
access laws and whom to contact for specific inquiries; [RR 2005, c. 2, 81 (COR).]

C. Shall serve as a resource to support the establishment and maintenance of a central publicly
accessible website that provides the text of the freedom of access laws and provides specific
guidance on how a member of the public can use the law to be a better informed and active
participant in open government. The website must include the contact information for agencies, as
well as whom to contact with complaints and concerns. The website must also include, or contain
a link to, a list of statutory exceptions to the public records laws; [RR 2005, c. 2, 81 (COR).]

D. Shall serve as a resource to support training and education about the freedom of access laws.
Although each agency is responsible for training for the specific records and meetings pertaining
to that agency's mission, the advisory committee shall provide core resources for the training, share
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best practices experiences and support the establishment and maintenance of online training as well
as written question-and-answer summaries about specific topics. The advisory committee shall
recommend a process for collecting the training completion records required under section 412,
subsection 3 and for making that information publicly available; [PL 2007, c. 576, 81 (AMD).]

E. Shall serve as a resource for the review committee under subchapter 1-A in examining public
records exceptions in both existing laws and in proposed legislation; [PL 2005, c. 631, 81
(NEW).]

F. Shall examine inconsistencies in statutory language and may recommend standardized language
in the statutes to clearly delineate what information is not public and the circumstances under which
that information may appropriately be released; [PL 2005, c. 631, 81 (NEW).]

G. May make recommendations for changes in the statutes to improve the laws and may make
recommendations to the Governor, the Legislature, the Chief Justice of the Supreme Judicial Court
and local and regional governmental entities with regard to best practices in providing the public
access to records and proceedings and to maintain the integrity of the freedom of access laws and
their underlying principles. The joint standing committee of the Legislature having jurisdiction
over judiciary matters may report out legislation based on the advisory committee's
recommendations; [PL 2005, c. 631, 81 (NEW).]

H. Shall serve as an adviser to the Legislature when legislation affecting public access is
considered; [PL 2005, c. 631, 81 (NEW).]

I. May conduct public hearings, conferences, workshops and other meetings to obtain information
about, discuss, publicize the needs of and consider solutions to problems concerning access to
public proceedings and records; [PL 2005, c. 631, 81 (NEW).]

J. Shall review the collection, maintenance and use of records by agencies and officials to ensure
that confidential records and information are protected and public records remain accessible to the
public; and [PL 2005, c. 631, 81 (NEW).]

K. May undertake other activities consistent with its listed responsibilities. [PL 2005, c. 631, 81
(NEW).]
[PL 2007, c. 576, 81 (AMD).]

7. Outside funding for advisory committee activities. The advisory committee may seek outside
funds to fund the cost of public hearings, conferences, workshops, other meetings, other activities of
the advisory committee and educational and training materials. Contributions to support the work of
the advisory committee may not be accepted from any party having a pecuniary or other vested interest
in the outcome of the matters being studied. Any person, other than a state agency, desiring to make a
financial or in-kind contribution shall certify to the Legislative Council that it has no pecuniary or other
vested interest in the outcome of the advisory committee's activities. Such a certification must be made
in the manner prescribed by the Legislative Council. All contributions are subject to approval by the
Legislative Council. All funds accepted must be forwarded to the Executive Director of the Legislative
Council along with an accounting record that includes the amount of funds, the date the funds were
received, from whom the funds were received and the purpose of and any limitation on the use of those
funds. The Executive Director of the Legislative Council shall administer any funds received by the
advisory committee.

[PL 2005, c. 631, 81 (NEW).]

8. Compensation. Legislative members of the advisory committee are entitled to receive the
legislative per diem, as defined in Title 3, section 2, and reimbursement for travel and other necessary
expenses for their attendance at authorized meetings of the advisory committee. Public members not
otherwise compensated by their employers or other entities that they represent are entitled to receive
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reimbursement of necessary expenses and, upon a demonstration of financial hardship, a per diem equal
to the legislative per diem for their attendance at authorized meetings of the advisory committee.
[PL 2005, c. 631, 81 (NEW).]

9. Staffing. The Legislative Council shall provide staff support for the operation of the advisory
committee, except that the Legislative Council staff support is not authorized when the Legislature is
in regular or special session. In addition, the advisory committee may contract for administrative,
professional and clerical services if funding permits.

[PL 2005, c. 631, 81 (NEW).]

10. Report. By January 15, 2007 and at least annually thereafter, the advisory committee shall
report to the Governor, the Legislative Council, the joint standing committee of the Legislature having
jurisdiction over judiciary matters and the Chief Justice of the Supreme Judicial Court about the state
of the freedom of access laws and the public's access to public proceedings and records.

[PL 2005, c. 631, 81 (NEW).]

SECTION HISTORY

RR 2005, c. 2, 81 (COR). PL 2005, c. 631, 81 (NEW). PL 2007, c. 576, 81 (AMD). PL 2015,
c. 250, Pt. A, 881, 2 (AMD). PL 2021, c. 313, §82-4 (AMD).

8412. Public records and proceedings training for certain officials and public access officers

1. Training required. A public access officer and an official subject to this section shall complete
a course of training on the requirements of this chapter relating to public records and proceedings. The
official or public access officer shall complete the training not later than the 120th day after the date
the official assumes the person's duties as an official or the person is designated as a public access
officer pursuant to section 413, subsection 1.
[PL 2021, c. 313, 85 (AMD).]

2. Training course; minimum requirements. The training course under subsection 1 must be
designed to be completed by an official or a public access officer in less than 2 hours. At a minimum,
the training must include instruction in:

A. The general legal requirements of this chapter regarding public records and public proceedings;
[PL 2007, c. 349, 81 (NEW).]

B. Procedures and requirements regarding complying with a request for a public record under this
chapter; and [PL 2007, c. 349, 81 (NEW).]

C. Penalties and other consequences for failure to comply with this chapter. [PL 2007, c. 349,
81 (NEW).]

An official or a public access officer meets the training requirements of this section by conducting a
thorough review of all the information made available by the State on a publicly accessible website
pursuant to section 411, subsection 6, paragraph C regarding specific guidance on how a member of
the public can use the law to be a better informed and active participant in open government. To meet
the requirements of this subsection, any other training course must include all of this information and
may include additional information.

[PL 2019, c. 300, 81 (AMD).]

3. Certification of completion. Upon completion of the training course required under subsection
1, the official or public access officer shall make a written or an electronic record attesting to the fact
that the training has been completed. The record must identify the training completed and the date of
completion. The official shall keep the record or file it with the public entity to which the official was
elected or appointed. A public access officer shall file the record with the agency or official that
designated the public access officer.
[PL 2019, c. 300, §1 (AMD).]
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4. Application. This section applies to a public access officer and the following officials:
A. The Governor; [PL 2007, c. 349, 81 (NEW).]

B. The Attorney General, Secretary of State, Treasurer of State and State Auditor; [PL 2007, c.
349, 81 (NEW).]

C. Members of the Legislature elected after November 1, 2008; [PL 2007, c. 576, §2 (AMD).]
D. [PL 2007, c. 576, 82 (RP).]

E. Commissioners, treasurers, district attorneys, sheriffs, registers of deeds, registers of probate
and budget committee members of county governments; [PL 2007, c. 576, 82 (NEW).]

F. Municipal officers; municipal clerks, treasurers, managers or administrators, assessors and code
enforcement officers and deputies for those positions; and planning board members and budget
committee members of municipal governments; [PL 2021, c. 313, 86 (AMD).]

G. Superintendents, assistant superintendents and school board members of school administrative
units; and [PL 2021, c. 313, 87 (AMD).]

H. Officials of a regional or other political subdivision who, as part of the duties of their offices,
exercise executive or legislative powers. For the purposes of this paragraph, "regional or other
political subdivision" means an administrative entity or instrumentality created pursuant to Title
30-A, chapter 115 or chapter 119 or a quasi-municipal corporation or special purpose district,
including, but not limited to, a water district, sanitary district, hospital district, school district of
any type, transit district as defined in Title 30-A, section 3501, subsection 1 or regional
transportation corporation as defined in Title 30-A, section 3501, subsection 2. [PL 2007, c. 576,
82 (NEW).]
[PL 2021, c. 313, 886, 7 (AMD).]

SECTION HISTORY

PL 2007, c. 349, §1 (NEW). PL 2007, c. 576, §2 (AMD). PL 2011, c. 662, §7 (AMD). PL 2019,
c. 300, §1 (AMD). PL 2021, c. 313, §§5-7 (AMD).

8413. Public access officer

1. Designation; responsibility. Each agency, county, municipality, school administrative unit and
regional or other political subdivision shall designate an existing employee as its public access officer
to serve as the contact person for that agency, county, municipality, school administrative unit or
regional or other political subdivision with regard to requests for public records under this subchapter.
The public access officer is responsible for ensuring that each public record request is acknowledged
within 5 working days of the receipt of the request by the office responsible for maintaining the public
record requested and that a good faith estimate of when the response to the request will be complete is
provided according to section 408-A. The public access officer shall serve as a resource within the
agency, county, municipality, school administrative unit and regional or other political subdivision
concerning freedom of access questions and compliance.

[PL 2015, c. 317, §2 (AMD).]

2. Acknowledgment and response required. An agency, county, municipality, school
administrative unit and regional or other political subdivision that receives a request to inspect or copy
a public record shall acknowledge and respond to the request regardless of whether the request was
delivered to or directed to the public access officer.

[PL 2011, c. 662, 88 (NEW).]

3. No delay based on unavailability. The unavailability of a public access officer may not delay
a response to a request.
[PL 2011, c. 662, 88 (NEW).]
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4. Training. A public access officer shall complete a course of training on the requirements of
this chapter relating to public records and proceedings as described in section 412.
[PL 2011, c. 662, 88 (NEW).]

SECTION HISTORY
PL 2011, c. 662, 88 (NEW). PL 2015, c. 317, §2 (AMD).
8414. Public records; information technology

An agency shall consider, in the purchase of and contracting for computer software and other
information technology resources, the extent to which the software or technology will: [PL 2011, c.
662, 88 (NEW).]

1. Maximize public access. Maximize public access to public records; and
[PL 2011, c. 662, 88 (NEW).]

2. Maximize exportability; protect confidential information. Maximize the exportability of
public records while protecting confidential information that may be part of public records.
[PL 2011, c. 662, 88 (NEW).]

SECTION HISTORY
PL 2011, c. 662, 88 (NEW).

SUBCHAPTER 1-A
PUBLIC RECORDS EXCEPTIONS AND ACCESSIBILITY

8431. Definitions

As used in this subchapter, unless the context otherwise indicates, the following terms have the
following meanings. [PL 2003, c. 709, 83 (NEW).]

1. Public records exception. "Public records exception” or "exception" means a provision in a
statute or a proposed statute that declares a record or a category of records to be confidential or
otherwise not a public record for purposes of subchapter 1.

[PL 2003, c. 709, 83 (NEW).]

2. Review committee. "Review committee™ means the joint standing committee of the Legislature
having jurisdiction over judiciary matters.
[PL 2003, c. 709, 83 (NEW).]

3. Advisory committee. "Advisory committee” means the Right To Know Advisory Committee
established in Title 5, section 12004-J, subsection 14 and described in section 411.
[PL 2005, c. 631, 82 (NEW).]

SECTION HISTORY
PL 2003, c. 709, 83 (NEW). PL 2005, c. 631, 82 (AMD).
8432. Exceptions to public records; review

1. Recommendations. During the second regular session of each Legislature, the review
committee may report out legislation containing its recommendations concerning the repeal,
modification and continuation of public records exceptions and any recommendations concerning the
exception review process and the accessibility of public records. Before reporting out legislation, the
review committee shall notify the appropriate committees of jurisdiction concerning public hearings
and work sessions and shall allow members of the appropriate committees of jurisdiction to participate
in work sessions.
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[PL 2011, c. 320, Pt. D, §1 (AMD).]

2. Process of evaluation. According to the schedule in section 433, the advisory committee shall
evaluate each public records exception that is scheduled for review that biennium. This section does
not prohibit the evaluation of a public record exception by either the advisory committee or the review
committee at a time other than that listed in section 433. The following criteria apply in determining
whether each exception scheduled for review should be repealed, modified or remain unchanged:

A. Whether a record protected by the exception still needs to be collected and maintained; [PL
2003, c. 709, 83 (NEW).]

B. The value to the agency or official or to the public in maintaining a record protected by the
exception; [PL 2003, c. 709, 83 (NEW).]

C. Whether federal law requires a record to be confidential; [PL 2003, c. 709, 83 (NEW).]

D. Whether the exception protects an individual's privacy interest and, if so, whether that interest
substantially outweighs the public interest in the disclosure of records; [PL 2003, c. 709, 83
(NEW).]

E. Whether public disclosure puts a business at a competitive disadvantage and, if so, whether that
business's interest substantially outweighs the public interest in the disclosure of records; [PL
2003, c. 709, 83 (NEW).]

F. Whether public disclosure compromises the position of a public body in negotiations and, if so,
whether that public body's interest substantially outweighs the public interest in the disclosure of
records; [PL 2003, c. 709, 83 (NEW).]

G. Whether public disclosure jeopardizes the safety of a member of the public or the public in
general and, if so, whether that safety interest substantially outweighs the public interest in the
disclosure of records; [PL 2003, c. 709, 83 (NEW).]

G-1. Whether public access to the record ensures or would ensure that members of the public are
able to make informed health and safety decisions; [PL 2021, c. 313, §8 (NEW).]

H. Whether the exception is as narrowly tailored as possible; and [PL 2003, c. 709, 83 (NEW).]

I. Any other criteria that assist the review committee in determining the value of the exception as
compared to the public's interest in the record protected by the exception. [PL 2003, c. 709, 83
(NEW).]

[PL 2021, c. 313, 88 (AMD).]

2-A. Accountability review of agency or official. In evaluating each public records exception,
the advisory committee shall, in addition to applying the criteria of subsection 2, determine whether
there is a publicly accountable entity that has authority to review the agency or official that collects,
maintains or uses the record subject to the exception in order to ensure that information collection,
maintenance and use are consistent with the purpose of the exception and that public access to public
records is not hindered.

[PL 2005, c. 631, 83 (NEW).]

2-B. Recommendations to review committee. The advisory committee shall report its
recommendations under this section to the review committee no later than the convening of the second
regular session of each Legislature.

[PL 2005, c. 631, 83 (NEW).]

2-C. Accessibility of public records. The advisory committee may include in its evaluation of
public records statutes the consideration of any factors that affect the accessibility of public records,
including but not limited to fees, request procedures and timeliness of responses.

[PL 2011, c. 320, Pt. D, 82 (NEW).]
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3. Assistance from committees of jurisdiction. The advisory committee may seek assistance in
evaluating public records exceptions from the joint standing committees of the Legislature having
jurisdiction over the subject matter related to the exceptions being reviewed. The advisory committee
may hold public hearings after notice to the appropriate committees of jurisdiction.

[PL 2005, c. 631, §3 (AMD).]

SECTION HISTORY

PL 2003, c. 709, §3 (NEW). PL 2005, c. 631, §3 (AMD). PL 2011, c. 320, Pt. D, §81, 2 (AMD).
PL 2021, c. 313, §8 (AMD).

8433. Schedule for review of exceptions to public records

1. Scheduling guidelines.
[PL 2005, c. 631, 84 (RP).]

2. Scheduling guidelines.
[PL 2015, c. 250, Pt. D, 81 (RP).]

2-A. Scheduling guidelines. The advisory committee shall use the following list as a guideline
for scheduling reviews of public records exceptions and reporting its recommendations to the review
committee:

A. Exceptions enacted after 2004 and before 2013 are scheduled to be reviewed by the review
committee no later than 2017; [PL 2015, c. 250, Pt. D, 82 (NEW).]

B. Exceptions codified in the following Titles are scheduled to be reviewed by the review
committee no later than 2019:

(1) Title 1;

(2) Title 2;

(3) Title 3;

(4) Title 4;

(5) Title 5;

(6) Title 6;

(7) Title 7; and

(8) Title 7-A; [PL 2015, c. 250, Pt. D, 82 (NEW).]

C. Exceptions codified in the following Titles are scheduled to be reviewed by the review
committee no later than 2021:

(1) Title 8;

(2) Title 9-A;

(3) Title 9-B;

(4) Title 10;

(5) Title 11; and

(6) Title 12; [PL 2015, c. 250, Pt. D, 82 (NEW).]

D. Exceptions codified in the following Titles are scheduled to be reviewed by the review
committee no later than 2023:

(1) Title 13;
(2) Title 13-B;
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(3) Title 13-C;
(4) Title 14;
(5) Title 15;
(6) Title 16;
(7) Title 17;
(8) Title 17-A;
(9) Title 18-C;
(10) Title 18-B;
(11) Title 19-A;
(12) Title 20-A; and
(13) Title 21-A; [PL 2017, c. 402, Pt. C, 81 (AMD); PL 2019, c. 417, Pt. B, 814 (AFF).]

E. Exceptions codified in the following Titles are scheduled to be reviewed by the review
committee no later than 2025:

(1) Title 22;

(2) Title 22-A;

(3) Title 23;

(4) Title 24; and

(5) Title 24-A; [PL 2015, c. 250, Pt. D, 82 (NEW).]

F. Exceptions codified in the following Titles are scheduled to be reviewed by the review
committee no later than 2027:

(1) Title 25;

(2) Title 26;

(3) Title 27;

(4) Title 28-A;

(5) Title 29-A;

(6) Title 30;

(7) Title 30-A;

(8) Title 31; and

(9) Title 32; and [PL 2015, c. 250, Pt. D, 82 (NEW).]

G. Exceptions codified in the following Titles are scheduled to be reviewed by the review
committee no later than 2029:

(1) Title 33;
(2) Title 34-A;
(3) Title 34-B;
(4) Title 35-A;
(5) Title 36;
(6) Title 37-B;
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(7) Title 38; and

(8) Title 39-A. [PL 2015, c. 250, Pt. D, §2 (NEW).]
[PL 2017, c. 402, Pt. C, §1 (AMD); PL 2019, c. 417, Pt. B, §14 (AFF) ]

3. Scheduling changes. The advisory committee may make adjustments to the scheduling
guidelines provided in subsection 2-A as it determines appropriate and shall notify the review
committee of such adjustments.

[PL 2015, c. 250, Pt. D, 83 (AMD).]

SECTION HISTORY

PL 2003, c. 709, §3 (NEW). PL 2005, c. 631, §84,5 (AMD). PL 2015, c. 250, Pt. D, §§1-3
(AMD). PL 2017, c. 402, Pt. C, §1 (AMD). PL 2017, c. 402, Pt. F, §1 (AFF). PL 2019, c. 417,
Pt. B, §14 (AFF).

8434. Review of proposed exceptions to public records; accessibility of public records

1. Procedures before legislative committees. Whenever a legislative measure containing a new
public records exception is proposed or a change that affects the accessibility of a public record is
proposed, the joint standing committee of the Legislature having jurisdiction over the proposal shall
hold a public hearing and determine the level of support for the proposal among the members of the
committee. If there is support for the proposal among a majority of the members of the committee, the
committee shall request the review committee to review and evaluate the proposal pursuant to
subsection 2 and to report back to the committee of jurisdiction. A proposed exception or proposed
change that affects the accessibility of a public record may not be enacted into law unless review and
evaluation pursuant to subsections 2 and 2-B have been completed.

[PL 2011, c. 320, Pt. D, 83 (AMD).]

2. Review and evaluation. Upon referral of a proposed public records exception from the joint
standing committee of the Legislature having jurisdiction over the proposal, the review committee shall
conduct a review and evaluation of the proposal and shall report in a timely manner to the committee
to which the proposal was referred. The review committee shall use the following criteria to determine
whether the proposed exception should be enacted:

A. Whether a record protected by the proposed exception needs to be collected and maintained;
[PL 2003, c. 709, 83 (NEW).]

B. The value to the agency or official or to the public in maintaining a record protected by the
proposed exception; [PL 2003, c. 709, 83 (NEW).]

C. Whether federal law requires a record covered by the proposed exception to be confidential;
[PL 2003, c. 709, 83 (NEW).]

D. Whether the proposed exception protects an individual's privacy interest and, if so, whether that
interest substantially outweighs the public interest in the disclosure of records; [PL 2003, c. 709,
83 (NEW).]

E. Whether public disclosure puts a business at a competitive disadvantage and, if so, whether that
business's interest substantially outweighs the public interest in the disclosure of records; [PL
2003, c. 709, 83 (NEW).]

F. Whether public disclosure compromises the position of a public body in negotiations and, if so,
whether that public body's interest substantially outweighs the public interest in the disclosure of
records; [PL 2003, c. 709, 83 (NEW).]

G. Whether public disclosure jeopardizes the safety of a member of the public or the public in
general and, if so, whether that safety interest substantially outweighs the public interest in the
disclosure of records; [PL 2003, c. 709, 83 (NEW).]

T0.04.2022 Chapter 13. PUBLIC RECORDS AND PROCEEDINGS | 25



FOR RIGHT TO KNOW ADVISORY COMMITTEE REVIEW
OCTOBER 13, 2022

G-1. Whether public access to the record ensures or would ensure that members of the public are
able to make informed health and safety decisions; [PL 2021, c. 313, §9 (NEW).]

H. Whether the proposed exception is as narrowly tailored as possible; and [PL 2003, c. 709, 83
(NEW).]

I. Any other criteria that assist the review committee in determining the value of the proposed
exception as compared to the public's interest in the record protected by the proposed exception.
[PL 2003, c. 709, 83 (NEW).]

[PL 2021, c. 313, §9 (AMD).]

2-A. Accountability review of agency or official. In evaluating each proposed public records
exception, the review committee shall, in addition to applying the criteria of subsection 2, determine
whether there is a publicly accountable entity that has authority to review the agency or official that
collects, maintains or uses the record subject to the exception in order to ensure that information
collection, maintenance and use are consistent with the purpose of the exception and that public access
to public records is not hindered.

[PL 2005, c. 631, 86 (NEW).]

2-B. Accessibility of public records. In reviewing and evaluating whether a proposal may affect
the accessibility of a public record, the review committee may consider any factors that affect the
accessibility of public records, including but not limited to fees, request procedures and timeliness of
responses.

[PL 2011, c. 320, Pt. D, 83 (NEW).]

3. Report. The review committee shall report its findings and recommendations on whether the
proposed exception or proposed limitation on accessibility should be enacted to the joint standing
committee of the Legislature having jurisdiction over the proposal.

[PL 2011, c. 320, Pt. D, 83 (AMD).]

SECTION HISTORY

PL 2003, c. 709, §3 (NEW). PL 2005, c. 631, §6 (AMD). PL 2011, c. 320, Pt. D, §3 (AMD). PL
2021, c. 313, §9 (AMD).

SUBCHAPTER 2
DESTRUCTION OR MISUSE OF RECORDS

§451. Lawful destruction of records

(REPEALED)

SECTION HISTORY

PL 1965, c. 441, §2 (RP).

8452. Removal, secretion, mutilation or refusal to return state documents

Whoever intentionally removes any book, record, document or instrument belonging to or kept in
any state office, except books and documents kept and deposited in the State Library, or intentionally
secretes, alters, mutilates, defaces or destroys any such book, record, document or instrument, or,
having any such book, record, document or instrument in his possession, or under his control,
intentionally fails or refuses to return the same to that state office, or to deliver the same to the person
in lawful charge of the office where the same was kept or deposited, shall be guilty of a Class D crime.
[PL 1977, c. 696, §10 (RPR).]

SECTION HISTORY
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PL 1969, c. 318, 81 (RPR). PL 1977, c. 696, 810 (RPR).
SUBCHAPTER 3
PRINTING AND PURCHASE OF DOCUMENTS AND LAWS

§501. State agency defined

As used in this subchapter, the word "agency" shall mean a state department, agency, office, board,
commission; or quasi-independent agency, board, commission, authority or institution. [PL 1975, c.
436, 81 (RPR).]

SECTION HISTORY
PL 1975, c. 436, 81 (RPR).
8501-A. Publications of state agencies

1. Definitions. As used in this section, the term "publications™ includes periodicals; newsletters;
bulletins; pamphlets; leaflets; directories; bibliographies; statistical reports; brochures; plan drafts;
planning documents; reports; special reports; committee and commission minutes; informational
handouts; and rules and compilations of rules, regardless of number of pages, number of copies ordered,
physical size, publication medium or intended audience inside or outside the agency.

[PL 1997, c. 299, 81 (NEW).]

2. Production and distribution. The publications of all agencies, the University of Maine System
and the Maine Maritime Academy may be printed, bound and distributed, subject to Title 5, sections
43 to 46. The State Purchasing Agent may determine the style in which publications may be printed
and bound, with the approval of the Governor.

[PL 1997, c. 299, 81 (NEW).]

3. Annual or biennial reports. Immediately upon receipt of any annual or biennial report that is
not included in the Maine State Government Annual Report provided for in Title 5, sections 43 to 46,
the State Purchasing Agent shall deliver at least 4 copies of that annual or biennial report to the State
Librarian for exchange and library use. The State Purchasing Agent shall deliver the balance of the
number of each such report to the agency that prepared the report.
[PL 2021, c. 549, §1 (AMD).]

4. State agency and legislative committee publications. Except as provided in subsection 5, any
agency or legislative committee publishing publications, including publications in an electronic format,
shall deliver 4 copies of the publications in the published format to the State Librarian. These copies
must be furnished at the expense of the issuing agency. Publications not furnished upon request will
be reproduced at the expense of the issuing agency. The agency or committee preparing a publication
may determine the date on which a publication may be released, except as otherwise provided by law.
[PL 2021, c. 549, 82 (AMD).]

5. Electronic publishing. Anagency or committee is required to provide the State Librarian with
only one printed copy of an electronically published publication if the agency or committee provides
the State Librarian with an electronically published copy for the State Librarian to upload to the online
repository maintained by the Maine State Library pursuant to Title 27, section 66 or the agency or
committee uploads an electronically published copy to the online repository maintained by the Maine
State Library pursuant to Title 27, section 66. An electronically published publication is not required
to be provided to the State Librarian if the publication is also published in print or in an electronic
format and is provided to the State Librarian in compliance with subsection 4 or the publication is:
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A. Designed to provide the public with current information and is subject to frequent additions and
deletions, such as current lists of certified professionals, daily updates of weather conditions or fire
hazards; or [PL 1997, c. 299, 81 (NEW).]

B. Designed to promote the agency's services or assist citizens in use of the agency's services, such
as job advertisements, application forms, advertising brochures, letters and memos. [PL 1997, c.
299, 81 (NEW).]

[PL 2021, c. 549, 8§83 (AMD).]

6. Forwarding of requisitions. The State Purchasing Agent, Central Printing and all other
printing operations within State Government shall forward to the State Librarian upon receipt one copy
of all requisitions for publications to be printed.

[PL 1997, c. 299, 81 (NEW).]

SECTION HISTORY

PL 1975, c. 436, §2 (NEW). PL 1975, c. 746, §1 (AMD). PL 1985, c. 584 (AMD). PL 1985, c.
779, §3 (AMD). PL 1987, c. 402, §8A2 (RPR). PL 1997, c. 299, §1 (RPR). PL 2021, c. 549,
§§1-3 (AMD).

8502. Property of State

All Maine reports, digests, statutes, codes and laws, printed or purchased by the State and
previously distributed by law to the several towns and plantations within the State, shall be and remain
the property of the State and shall be held in trust by such towns or plantations for the sole use of the
inhabitants thereof.

8503. Delivery to successor in office

All revisions of the statutes, and supplements thereto, the session laws and the Maine Reports sold
or furnished to any state, county or municipal officer, shall be held in trust by said officer for the sole
use of his office; and at the expiration of his term of office or on his removal therefrom by death,
resignation or other cause, such officer, or if he is dead, his legal representatives, shall turn them over
to his successor in office. If there is no successor to his office, such officer, or his legal representatives,
shall turn over all of said publications to the State, county or municipal unit which purchased the same.
[PL 1981, c. 48, §1 (AMD).]

SECTION HISTORY
PL 1965, c. 425, 82 (RPR). PL 1981, c. 48, 81 (AMD).
8504. Source of authority to be shown

All publications printed or published by the State as a requirement of law shall set forth the
authority for the same at an appropriate place on each copy printed or published. Publications printed
or published by the State which are not required by law shall set forth the source of funds by which the
publication is printed or published at an appropriate place on each copy. This section shall not apply to
publications paid for out of the legislative appropriation.

8505. Mailing lists

All addressees on mailing lists used for the distribution of all matters printed or distributed at state
expense by dedicated or undedicated revenues shall at least once in every 12-month period be contacted
in writing to inquire if continuance of delivery to said addressees is desired. Failure of the addressee to
affirmatively reply within 30 days of the written inquiry shall cause such addressees to be removed
from said mailing list. However, nothing in this section shall prevent any printed matter being
distributed where otherwise required by law. [PL 1973, c. 331 (NEW).]

SECTION HISTORY
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PL 1973, c. 331 (NEW).
SUBCHAPTER 4
EXECUTIVE ORDERS

§521. Executive orders

1. Available to public. The Governor shall maintain in the Governor's office a file containing a
copy of every executive order issued by that Governor or by previous governors that is currently in
effect. This file must be open to public inspection at reasonable hours.

[PL 2019, c. 475, 84 (AMD).]

2. Dissemination. A copy of every executive order must be filed with the Legislative Council and
the Law and Legislative Reference Library, and the executive order must be posted in a conspicuous
location on the State's publicly accessible website, within one week after the Governor has issued that
order.

[PL 2011, c. 380, Pt. lll, 81 (AMD).]

SECTION HISTORY

PL 1975, c. 360 (NEW). PL 1977, c. 696, §11 (AMD). PL 2011, c. 380, Pt. Ill, §1 (AMD). PL
2019, c. 475, §4 (AMD).
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Draft for RTKAC Review 10/13/22

PROPOSED DRAFT LEGISLATION TO CLARIFY PROVISIONS IN SECTION 408-A
RELATED TO TIME AND COST ESTIMATES

SUGGESTED BY PUBLIC ACCESS OMBUDSMAN FOR CONSIDERATION BY RTKAC

***See current law in 8408-A in its entirety following summary

Sec. 1. 1 MRSA 8408-A, sub-83 is amended to read:

3. Acknowledgment; clarification; time estimate; cost estimate. The agency or official having
custody or control of a public record shall acknowledge receipt of a request made according to this section
within 5 working days of receiving the request and may request clarification concerning which public record
or public records are being requested. Within a reasonable time of receiving the request, the agency or
official shall provide a good faith, nonbinding estimate of the time-withinwhich date upon which the agency
or official will comply with the request;-as-weH-as and a cost estimate as provided in subsection 9. The
agency or official shall make a good faith effort to fully respond to the request within the estimated time.
For purposes of this subsection, the date a request is received is the date a sufficient description of the public
record is received by the agency or official at the office responsible for maintaining the public record. An
agency or official that receives a request for a public record that is maintained by that agency but is not
maintained by the office that received the request shall forward the request to the office of the agency or
official that maintains the record, without willful delay, and shall notify the requester that the request has
been forwarded and that the office to which the request has been forwarded will acknowledge receipt within
5 working days of receiving the request.

Sec. 2. 1 MRSA 8408-A, sub-89 is amended to read:

9. Estimate. The agency or official having custody or control of a public record subject to a request
under this section shall provide to the requester an estimate of the time-necessary-to-complete-thereguest
date upon which the agency or official will comply with the request and of the total cost as provided by
subsection 8. If the estimate of the total cost is greater than $36 $50, the agency or official shall inform the
requester before proceeding. If the estimate of the total cost is greater than $100, subsection 10 applies.

Summary
This proposed draft makes the following changes:

1. It clarifies that an agency or official must specify the estimated date upon which a public records
request will comply with a request for public records; and

2. Itincreases the cost threshold for when an agency or official must inform a requester of the
estimate of the total cost before proceeding with a request for public records. The increase reflects
the changes made by Public Law 2021, chapter 375 that changes the “free” staff time per request

from 1 hours to 2 hours and increases the hourly fee for staff time that may be charged by an
agency or official from $15 to $25.
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PROPOSED DRAFT LEGISLATION TO CLARIFY PROVISIONS IN SECTION 408-A
RELATED TO TIME AND COST ESTIMATES

SUGGESTED BY PUBLIC ACCESS OMBUDSMAN FOR CONSIDERATION BY RTKAC

CURRENT LAW

8408-A. Public records available for inspection and copying

Except as otherwise provided by statute, a person has the right to inspect and copy any public record
in accordance with this section within a reasonable time of making the request to inspect or copy the
public record. [PL 2011, c. 662, 85 (NEW).]

1. Inspect. A person may inspect any public record during reasonable office hours. An agency or
official may not charge a fee for inspection unless the public record cannot be inspected without being
converted or compiled, in which case the agency or official may charge a fee as provided in subsection
8. [PL 2011, c. 662, 85 (NEW).]

2. Copy. A person may copy a public record in the office of the agency or official having custody
of the public record during reasonable office hours or may request that the agency or official having
custody of the record provide a copy. The agency or official may charge a fee for copies as provided
in subsection 8.

A. A request need not be made in person or in writing. [PL 2011, c. 662, 85 (NEW).]

B. The agency or official shall mail the copy upon request. [PL 2011, c. 662, 85 (NEW).]
[PL 2011, c. 662, 85 (NEW).]

3. Acknowledgment; clarification; time estimate; cost estimate. The agency or official having
custody or control of a public record shall acknowledge receipt of a request made according to this
section within 5 working days of receiving the request and may request clarification concerning which
public record or public records are being requested. Within a reasonable time of receiving the request,
the agency or official shall provide a good faith, nonbinding estimate of the time within which the
agency or official will comply with the request, as well as a cost estimate as provided in subsection 9.
The agency or official shall make a good faith effort to fully respond to the request within the estimated
time. For purposes of this subsection, the date a request is received is the date a sufficient description
of the public record is received by the agency or official at the office responsible for maintaining the
public record. An agency or official that receives a request for a public record that is maintained by
that agency but is not maintained by the office that received the request shall forward the request to the
office of the agency or official that maintains the record, without willful delay, and shall notify the
requester that the request has been forwarded and that the office to which the request has been
forwarded will acknowledge receipt within 5 working days of receiving the request.

[PL 2015, c. 317, 81 (AMD).]

4. Refusals; denials. If a body or an agency or official having custody or control of any public
record refuses permission to inspect or copy or abstract a public record, the body or agency or official
shall provide, within 5 working days of the receipt of the request for inspection or copying, written
notice of the denial, stating the reason for the denial or the expectation that the request will be denied
in full or in part following a review. A request for inspection or copying may be denied, in whole or in
part, on the basis that the request is unduly burdensome or oppressive if the procedures established in
subsection 4-A are followed. Failure to comply with this subsection is considered failure to allow
inspection or copying and is subject to appeal as provided in section 4009.
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[PL 2015, c. 494, Pt. A, §1 (RPR).]

4-A. Action for protection. A body, an agency or an official may seek protection from a request
for inspection or copying that is unduly burdensome or oppressive by filing an action for an order of
protection in the Superior Court for the county where the request for records was made within 30 days
of receipt of the request.

A. The following information must be included in the complaint if available or provided to the
parties and filed with the court no more than 14 days from the filing of the complaint or such other
period as the court may order:

(1) The terms of the request and any modifications agreed to by the requesting party;

(2) A statement of the facts that demonstrate the burdensome or oppressive nature of the
request, with a good faith estimate of the time required to search for, retrieve, redact if
necessary and compile the records responsive to the request and the resulting costs calculated
in accordance with subsection 8;

(3) A description of the efforts made by the body, agency or official to inform the requesting
party of the good faith estimate of costs and to discuss possible modifications of the request
that would reduce the burden of production; and

(4) Proof that the body, agency or official has submitted a notice of intent to file an action
under this subsection to the party requesting the records, dated at least 10 days prior to filing
the complaint for an order of protection under this subsection. [PL 2015, c. 248, 82 (NEW).]

B. Any appeal that may be filed by the requesting party under section 409 may be consolidated
with an action under this subsection. [PL 2015, c. 248, 82 (NEW).]

C. An action for protection may be advanced on the docket and receive priority over other cases
when the court determines that the interests of justice so require upon the request of any party. [PL
2015, c. 248, 82 (NEW).]

D. If the court finds that the body, agency or official has demonstrated good cause to limit or deny
the request, the court shall enter an order making such findings and establishing the terms upon
which production, if any, must be made. If the court finds that the body, agency or official has not
demonstrated good cause to limit or deny the request, the court shall establish a date by which the
records must be provided to the requesting party. [PL 2015, c. 248, 82 (NEW).]

[PL 2017, c. 288, Pt. A, §1 (AMD).]

5. Schedule. Inspection, conversion pursuant to subsection 7 and copying of a public record
subject to a request under this section may be scheduled to occur at a time that will not delay or
inconvenience the regular activities of the agency or official having custody or control of the public
record requested. If the agency or official does not have regular office hours, the name and telephone
number of a contact person authorized to provide access to the agency's or official's records must be
posted in a conspicuous public place and at the office of the agency or official, if an office exists.

[PL 2011, c. 662, 85 (NEW).]

6. No requirement to create new record. An agency or official is not required to create a record
that does not exist.
[PL 2011, c. 662, 85 (NEW).]
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7. Electronically stored public records. An agency or official having custody or control of a
public record subject to a request under this section shall provide access to an electronically stored
public record either as a printed document of the public record or in the medium in which the record is
stored, at the requester's option, except that the agency or official is not required to provide access to
an electronically stored public record as a computer file if the agency or official does not have the
ability to separate or prevent the disclosure of confidential information contained in or associated with
that file.

A. If in order to provide access to an electronically stored public record the agency or official
converts the record into a form susceptible of visual or aural comprehension or into a usable format
for inspection or copying, the agency or official may charge a fee to cover the cost of conversion
as provided in subsection 8. [PL 2011, c. 662, 85 (NEW).]

B. This subsection does not require an agency or official to provide a requester with access to a
computer terminal. [PL 2011, c. 662, 85 (NEW).]
[PL 2011, c. 662, 85 (NEW).]

8. Payment of costs. Except as otherwise specifically provided by law or court order, an agency
or official having custody of a public record may charge fees for public records as follows.

A. The agency or official may charge a reasonable fee to cover the cost of copying. A reasonable
fee to cover the cost of copying is no more than 10¢ per page for a standard 8 1/2 inches by 11
inches black and white copy of a record. A per-page copy fee may not be charged for records
provided electronically. [PL 2021, c. 313, 81 (AMD).]

B. The agency or official may charge a fee to cover the actual cost of searching for, retrieving and
compiling the requested public record in accordance with this paragraph. Compiling the public
record includes reviewing and redacting confidential information.

(1) The agency or official may not charge a fee for the first 2 hours of staff time per request.

(2) After the first 2 hours of staff time, the agency or official may charge a fee of not more
than $25 per hour. [PL 2021, c. 375, §1 (AMD).]

C. The agency or official may charge for the actual cost to convert a public record into a form
susceptible of visual or aural comprehension or into a usable format. [PL 2011, c. 662, 85
(NEW).]

D. An agency or official may not charge for inspection unless the public record cannot be inspected
without being compiled or converted, in which case paragraph B or C applies. [PL 2011, c. 662,
85 (NEW).]

E. The agency or official may charge for the actual mailing costs to mail a copy of a record. [PL
2011, c. 662, 85 (NEW).]

F. An agency or official may require payment of all costs before the public record is provided to
the requester. [PL 2017, c. 158, 81 (NEW).]
[PL 2021, c. 313, 81 (AMD); PL 2021, c. 375, 81 (AMD).]

9. Estimate. The agency or official having custody or control of a public record subject to a
request under this section shall provide to the requester an estimate of the time necessary to complete
the request and of the total cost as provided by subsection 8. If the estimate of the total cost is greater
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than $30, the agency or official shall inform the requester before proceeding. If the estimate of the total
cost is greater than $100, subsection 10 applies.
[PL 2011, c. 662, 85 (NEW).]

10. Payment in advance. The agency or official having custody or control of a public record
subject to a request under this section may require a requester to pay all or a portion of the estimated
costs to complete the request prior to the search, retrieval, compiling, conversion and copying of the
public record if:

A. The estimated total cost exceeds $100; or [PL 2011, c. 662, 85 (NEW).]

B. The requester has previously failed to pay a properly assessed fee under this chapter in a timely
manner. [PL 2011, c. 662, 85 (NEW).]
[PL 2011, c. 662, 85 (NEW).]

11. Waivers. The agency or official having custody or control of a public record subject to a
request under this section may waive part or all of the total fee charged pursuant to subsection 8 if:

A. The requester is indigent; or [PL 2011, c. 662, 85 (NEW).]

B. The agency or official considers release of the public record requested to be in the public interest
because doing so is likely to contribute significantly to public understanding of the operations or
activities of government and is not primarily in the commercial interest of the requester. [PL 2011,
c. 662, 85 (NEW).]

[PL 2011, c. 662, 85 (NEW).]

12. Retention of fees or costs. An agency may retain any fees or costs charged under this section.
[PL 2021, c. 375, §2 (NEW).]

SECTION HISTORY

PL 2011, c. 662, 85 (NEW). PL 2013, c. 350, §§1, 2 (AMD). PL 2015, c. 248, §§1, 2 (AMD).
PL 2015, c. 249, §1 (AMD). PL 2015, c. 317, §1 (AMD). PL 2015, c. 494, Pt. A, §1 (AMD). PL
2017, c. 158, §1 (AMD). PL 2017, c. 288, Pt. A, §1 (AMD). PL 2021, c. 313, §1 (AMD). PL
2021, c. 375, §§1, 2 (AMD).
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MEMORANDUM

TO: Commissioners and Observers, ULC Study Committee on Redaction of Personal Information
from Public Records {(RPIPR)

FROM: Barbara Bintliff, Study Committee Reporter
Vince Deliberato, Study Committee Chair
Keith Pickard, Study Committee Vice Chair

DATE: September 13, 2022

SUBJECT: items for discussion at September 26, 2022 meeting {based on memos of April 27 and
lune 1)

Welcome back to all after a summer break! | hope everyone had an opportunity for rest,
relaxation, and refreshment, however defined! We will have a busy autumn as we begin to

wrap up the Study Committee’s deliberations. This memo is intended to guide discussion at our
ypcoming meeting.

Most of the information in this memo is based on the Aprit 27 memo (intended for the May 17
meeting) and the May 23 memo (intended for the June 1 meeting). Several more items have
been added to the “Generally accepted points from previous meetings” list. We agreed that
there was a general consensus on these items. If you think there are other points to add or if
something on this list needs amendment or clarification, please let me know.

The series of questions intended to guide our discussion remains unchanged. Qur focus in this
meeting will be on ftem C: Should redaction be available to additional individuals or groups
{immediate family members, certain individual public employees, others)?
NOTE: This may include consideration of how potential victims of domestic violence,
who are not eligible for per se redaction {for example, they do not have a court order or

meet jurisdictionally defined criteria), might request redaction of Pl from public
records,

Please remember that our Study Committee is looking at issues, areas of concern, possible

problems and pitfalls to offer some guidance and context for a drafting committee. We are not
making decisions that are cast in stone.

Finally, a series of questions is added for future consideration, whether by the Study Committee
or an eventual Drafting Committee. This is a dynamic list, with additions, modifications, and
deletions as our deliberations proceed. Please send your suggestions to add to the list. -



Thanks to all for approaching the Study Committee’s deliberations with such interest,
knowledge, experience, and the willingness to contribute.

l. Generally accepted points from previous meetings:

“From fanuary 18 meeting:

The project is dealing with redacting information from civil records only.

Redacting information from court/judicial branch records might implicate separation of
powers; a drafting committee (or we) could offer bracketed coptions for dealing with
court/judicial branch records for those states in which legisiative instructions to the
judicial branch would not be a problem,

The First Amendment is probably not implicated; our project outcomes should fit within
the existing structure of exceptions to state open records/public access/FOIA laws.
Clarity will be needed regarding where unredacted records are stored and how and by
whom they will be accessible (the “double books” issue). The original, unredacted
content of records is needed for many purposes, Complete, unredacted government
records must be available and must have integrity and reliability to provide
constructive/public notice.

Any proposal must maintain a batance between public access to information and
personal safety/security needs.

The project is dealing with access to information, not its use. We are not looking to
criminalize use of or penalize those using information from public records, including
information lawfully obtained before redaction.

From March 8 meeting:

We agree on definitions and categories of two types of individuals who may need to
have personal information in public records redacted: public officers and public
employees. {We have not tackled “everybody else.”}

We will recommend that any drafted act defer to each state to define public record, to
the extent possible. We may recommend that a drafting committee also provide a
model definition of public record.

Regarding the “personally identifiable information” definition, we agree that SSN,
address, and date of birth are components.

Definition of redaction includes “obscuring” information but not “removing”
information permanently. Distinction must be made between redaction and
expungement/permanent deletion of information.

From Aprit 5 meeting:

We will concentrate on who needs protection {not privacy) via redaction of public

records. We will focus on safety issues as a key to identifying those for whom redaction
is available.



We will focus on making redaction more “sensibie.” We are not creating something
new; we're considering a more uniform approach among the states.

“Public officers” can’t be used as a blanket category for those eligible to have
information redacted. We need to keep a narrow focus.

We can only affect government databases.

It seems that a two-tiered approach is most acceptable. Some will be entitled to
automatic/per se redaction (possibly automatic upon request) and some will need to

apply/get permission based on certain criteria/standards. Redaction by court order
should be recognized as an option.

From May 17 meeting:

There should be per se redaction available for public employees classified as judicial or

faw enforcement personnel {and possibly including other “sensitive personnel”} {as

defined by a drafting committee).

There should be per se redaction available for a victim of domestic violence with an

appropriate judicial order {as defined by a drafting committee) for the term that the

order is in effect.
Note: There was some preliminary identification of categories of individuals
potentially eligible for per se redaction. In addition to judicial and law
enforcement personnel and victims of domestic violence, for which there was
general consensus, the categories included public school personnel (which might
include superintendents, principals, vice-principals and/or top aides, or Board of
Education members} and potential victims of domestic violence.

There is a group of people, whether or not they are public officials, for whom redaction

should be available with evidence of credible risk of harm, via an application process (all

as defined by a drafting committee).

From june 1 meeting:

Regarding the “public officials” and “public employees” categories, we will recommend
that the person must be a judge {elected or appointed), a law enforcement officer (for
example, elected or appointed prosecutors), or a police officer for per se redaction. We
will suggest that a drafting committee use a standard definition. States would have
discretion to include others.

Per se status would end when the person leaves office (term expires, not reelected,
resignation, retirement, etc.). Individuals should have an opportunity to apply for
continued redaction via a case-by-case/application process.

A process should be available to potential victims of domestic violence {those without a
court order) to request redaction of Pll. This may be part of the case-by-case/application
process or may be via a different process.

Per se redaction eligibility shouid not be determined by a ministerial employee. There
must be a statutory determination, court order, or other approved document
{commission, appointment ietter, etc.). This should not be a discretionary process.



li. For discussion

Working definition of per se redaction: Pii (however defined) is automatically redacted from all
government-maintained databases for a person in an identified group or category or status.

A. Should per se redaction be an option for any public employee?
i. If yes, for what group or category of public employees is per se redaction available? Is
this at the discretion of the enacting jurisdiction?
. If yes, is per se redaction automatic on assumption of public office for the identified
group or category (either by election or appointment—blanket, automatic redaction) or
must it be requested {but no showing of threat, harm, etc. is required—individual,
automatic redaction)?
iii. If no, by what criteria is an application for redaction evaluated? Who evaluates the
application? If the application is denied, is there an appeal from the decision and to
whom is the appeal addressed?
iv. Is redaction permanent? Is it temporary while the person is in the identified group or
category? Are redacted records “unredacted” and made publicly available at any point?

B. Should redaction be available for victims of domestic violence {DV)? (NOTE; many states, if
not most, already have provisions for some sort of alternative address or other way to shield
the identity of victims of DV. Any redaction process would need to work in conjunction with
existing provisions. Redaction is an additional way to provide protection.)
i If yes, how to establish that a person is a victim of DV? Should a court order, police
report/recommendation, TRO, protective order, medical record, removal to safehouse,
etc., be required? Is this at the discretion of the enacting jurisdiction?
fi, If yes, once DV statusis established, should redaction be per se or must it be
requested? If requested, must there be a showing of harm, threat, etc.?
iii. If not per se, by what criteria is application for redaction evaluated? Who evaluates
the application? If the application is denied, is there an appeal from the decision and to
whom is the appeal addressed?
iv. s redaction permanent? Is it temporary while the person is a victim of DV? Are
redacted records “unredacted” and made publicly available at any point?

C. Should redaction be available to additional individuals or groups (immediate family
members, certain individual public employees, others)?
[I. If available, can or should categories or groups or statuses be identified to determine
eligibility or should redaction be only on an individual, case-by-case basis?
ii. If available, and categories or groups or statuses are identified, is redaction per se,
automatic upon application, or evaiuated by established criteria? Who evaluates the
application? If the application is denied, is there an appeal from the decision and to
whom is the appeal addressed?




iit. If available, but no categories or groups or statuses are identified, by what criteria is
application for redaction evaluated? Who evaluates the application? If the application is
denied, is there an appeal from the decision and to whom is the appeal addressed?

iv. Is redaction permanent? is it temporary while the person is in office, under threat of
harm, etc.? Are redacted records “unredacted” and made publicly available at any
point?

Some additional questions:
e Whatis a judge?
e State level only? Or also federal judges based in the enacting state?
= Al levels—itrial, intermediate appellate, court of last resort?
= What about special courts {water courts, juvenile or probate courts, drug
courts, ete.)?
» Elected and appointed?
s Magistrates?
¢ Judicial only or also administrative law judges?
* What about retired judges?
e ‘Whatis an immediate threat?
*  Physical harm only?
» How is credibility of threat assessed?
¢ Can animmediate threat include financial harm (fraudulent liens, etc.)?

1. Questions for future consideration

» How does the redaction of information relate to a jurisdiction’s FOIA/Sunshine Act/Open
Records Laws and existing exceptions?

» Do we address where unredacted information is stored?

+ Do we specify a custodian of the unredacted information?

» Do we address accessibility of unredacted information (by whom, under what
circumstances, application procedures, etc.}?

* Do we need a “savings clause” or “caich-all provision” {something like “nothing in this act
exciudes a court of competent jurisdiction to order expungement of certain information in a
public record” or “nothing in this act affects the operation of regularly adopted records
retention practices”) or exclusionary language {“the term does not include”) for any of the
definitions? :

* How are concepts of “risk” and “harm” balanced with the request or approval to redact (a)
certain information of (b) a specific individual for privacy/security purposes?

¢ Do we address issues of implementation {time frame for redaction, penalties for slow or
improper redaction, etc.)?



Do we suggest a process for the approval of a redaction request, maybe with a sliding scale
of proof required depending on the category of applicant, and let anyone apply for
redaction of PHI? Or is the same level of proof required for all applicants {Possible standards
suggested: Potential danger; Reasonable danger; Immediate threat; Substantial evidence;
Reasonable suspicion; Pattern of behavior alarming to the court; Proven to the satisfaction
of the court; “rule of reason”),

Do we recommend that a database be maintained of those who have requested redaction
(regardless of whether per se or via a case-by-case/application process)? Would we exempt
victims of domestic violence from this database? Do we address who may get access to any
such database, procedures for requesting access, etc?

Should there be a state officer or agency with an administrative process responsible for a
quasi-adjudicative determination of redaction requests (similar to state open records
offices}? We must take bureaucratic realities into account with any recommendations.
Redaction eligibility (whether per se or case-by-case/application process) should not be
determined by a ministerial employee.
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