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All are architects of fate
Working in these walls of time
Some with massive deeds and Great
Some with ornaments of rhyme

Nothing useless is or low
each thing in its place is best
And what seems but idle show
Strengthens and supports the rest

For the structure that we raise
time is with materials filled
Our todays and yesterdays
Are the blocks with which we build. . .

Henry Wadsworth Longfellow "The Builders”

The sculpture shown here can be seen in its entirety at the West Bath
District Courthouse, West Bath, Maine.

Created by Jeanne Bruce of Temple, Maine, the piece presents humanity in
its many faces, occupations, family structures, hopes, disappointments.
Images of the piece appear throughout this report as pictorial representations
of this report's theme, New Dimensions for Justice. So, too, we present ;
images of the past, many from the Cleaves Law Library archives as we ‘
recognize What's Past is Prologue. ‘
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This project was primarily financed by the State Justice Institute, the Libra
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view expressed herein are those of the Commission and do not necessarily
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Dear Senator Conley and Representative Cote:

It is with great pleasure that I transmit the final report of the Commis-
sion to Study the Future of Maine's Courts. In carrying out our
assignment, we have faced the incompatibility and inevitable tension
between futurist planning and addressing the short-range issues
required by our legislative mandate. This dichotomy of purpose per-
meated all Commission activity and is reflected in the final report.

This two year study is perhaps the most comprehensive study of the
courts since statehood. It has been a very exciting project. In many
cases the process has been as important as the product. The Commis-
sion has acted as catalyst for projects that are already underway in the
Judicial Branch and facilitated dialogue between sectors of state gov-
ernment that heretofore have not communicated. Our recommendations
reflect broad input from the legal community and the public.

Although the Commission's future focus has been tempered by our
legislative directive, we have continually stressed the magnitude and
inevitability of change that society and the courts will face in the next
millennium. Our recommendations are designed to provide the flexibil-
ity and the resources necessary to plan for and anticipate change, rather
than react to new challenges on a crisis basis.

The hard work of the Commission and Task Forces members and the
dedication of our very able project director have made this report possi-
ble. We are also indebted to many people within Maine and out-of-state
but are especially grateful to Chief Justice Vincent L. McKusick for his
initial enthusiasm and encouragement and to Chief Justice Daniel
E.Wathen for his continuing support of the project. Justice Wathen's
first-in-the-nation introduction of participatory decision-making in the
management of a Judicial Branch heralds the magnitude of change that
will occur in the courts in the 21st Century.

Sincerely,
va;\%\i &N\\

Harriet P. Henry, Chair

142 Federal Street, Room 317 ¢ Portland, Maine 04101 o (207) 822-4164
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THE BRIGHT BLUE YONDER 2020

The year is 2020. The Chief Justice, the Governor and the
Legislative leadership have just participated in the opening ceremony
for the first Conflict Resolution Complex in Augusta where they paid
tribute to the successful cooperation of the three branches of
government in helping Maine achieve a system of justice to meet the
needs of its citizens in the 21st Century.

The task had been begun in the 1990’s by a Commission of
citizens, court employees, judges and lawyers. Although in hindsight
many of the Commission’s ideas seem quaint, much of its vision has
become reality. The citizens of Maine are enjoying a faster, more
affordable and more comprehensible system of justice.

The Augusta Conflict Resolution Complex is one of five such
centers planned for Maine. The anchor tenant is the Judicial Branch.
Both at the Complex and at a multitude of Justice Communication
Centers throughout the State, any person can receive up-to-date
information about any aspect of the justice system, whether a specific
case or a description of the now simplified practices and procedures at
these centers.

In many cases these Justice Communication Centers are located in
the same buildings with Neighborhood Dispute Resolution offices
for the resolution of minor criminal and civil disputes. At the
Complex, as at the Communication Centers, fines can be paid
electronically, interactive video hearings can be held, and “papers”
can be electronically filed. Litigants who do not have lawyers can
access computerized support and receive help with all aspects of their
cases from preparing and filing electronic documents to getting
pointers on presenting their evidence and arguments. -

The FAX and the copy machine are relics of the past. Massive
courthouses are no longer needed because the volumes of paper they
formerly held have been replaced by electronic data storage.

In the lobby of the Conflict Resolution Complex, a member of the
public is using the consumer assistance kiosk to pay a traffic fine and
to prepare his child support calculation for his marital dissolution
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case. The kiosk still allows the use of touch screen input, but relies
primarily on voice input.

In recent years voice recognition technology has developed to
accept a wide range of Downeast accents. If he has difficulty with the
use of the computer to complete his “papers,” the litigant can consult
with the consumer assistance clerk who will answer his questions or
direct him to an appropriate assistance seminar.

Down the hall in a small, but pleasantly comfortable room set
aside for video conferences and hearings, the judge assigned to
complex matters is conducting a hearing. An expert witness is
testifying from her office in New York, examined by the plaintiff's
lawyer in the Livermore Falls Judicial Communication Center and
cross-examined by the Defendant’s lawyer from a Portland law oftice.
The judge views all the proceedings on a multi-screened monitor,
interrupts to ask questions, and makes evidentiary rulings using on-
line legal research. A digital recording preserves the entire
proceeding for any possible appeal.

The criminal docket has been greatly reduced through the use of
Neighborhood Dispute Resolution offices, the reduction in recidivism,
and the emphasis on crime prevention.

Any person or organization wishing to utilize the services of the
Judicial Branch, whether represented by a lawyer or not, is presented
with an array of dispute resolution mechanisms that are available.
These include mediation, arbitration, early case evaluation, summary
jury trials, and references, and traditional trials by judge or jury.
Initial access to the intake desk can be made in person, from a home or
business computer, or from the public equipment terminals at any of
the Justice Communication Centers.

Although constitutional rights to trial are jealously guarded, every
effort is made to make the adversary proceeding in a courtroom a
remedy of last, rather than first, resort. For example, all but a very
few of the domestic relations matters processed by the system will be
resolved in a non-adversarial, administrative forum with a variety of
support services available for families and individual parties.
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In the same building are a variety of other services, such as
parenting classes, support enforcement agency representatives,
unemployment offices, job counseling services, and the Attorney
General’s Consumer Mediation Program to name a few. Particularly
unique for court and pre-court proceedings is a child care center for
the minor children of the parties. This is run by the Department of
Child Care which also runs a facility for visitation by parents with
restricted visitation.

All automobile accident, personal injury and medical malpractice
cases are diverted to the computer case analysis section where
computer simulations help the parties determine liability and extent of
the injury. This is followed by mediation and arbitration. A trial is
still available, but unless a prevailing party's position is improved
from that recommended by the computer analysis system or
arbitration, that party must pay all costs.

In the large conference room a group of clerks and judges are
attending a seminar on conducting multilingual hearings. They are
joined by several of their colleagues from around the state
participating from different Justice Communication Centers, and by
visiting judges from Kenya, Peru, Denmark and the Republic of
Georgia, joining the conference by satellite. Although the Judicial
Branch seems much less complex and foreboding to the public than it
did thirty years ago, its employees are expected to have a far greater
variety of skills and there is extensive ongoing judicial and staff
training,

At the dedication ceremony, the Chief Justice announced that the
next Conflict Resolution Complex will open in Presque Isle next
March, which will coincide with the completion of the interior access
monorail for northern Maine. She also announced the formation of a
Futures Commission to make recommendations for a system of justice
that Maine should consider for the last half of the 21st Century.

After the ceremony the Chief Justice confided to one of the clerks
her concerns for the future, but counseled hope. “There were many
times in the past thirty years when I thought we would never make it
to this point. The good will, creativity, and valiant efforts of a host of
people both inside and outside the court system brought us through
many stretches when the future looked bleak indeed.”
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A DIFFERENT FUTURE

The preceeding vision of the future is consistent with our boast of
a society that is committed to the rule of law. We cite our justice
system as one of the finest achievements of our civilization—the best
alternative to a repressive system where conflicts are resolved in
arbitrary or violent ways. Such claims for our state justice system
assume that we have a system which, in its day-to-day operation,
makes the rule of law a reality for people involved in conflicts. That
assumption will be unfounded if we do not recognize some ominous
trends in our state justice system that threaten the bright future we
have envisioned.

Survey results tell us that there is already widespread
dissatisfaction with the pace and cost of civil litigation in the state
courts. If that dissatisfaction is not addressed, people involved in
disputes will avoid the public justice system, resolve their disputes in
socially undesirable ways, or suffer in silence and seek no redress.

There are already increasing numbers of businesses and people
who, if they can afford it, avoid the public system of justice in favor of
a private system of dispute resolution. If this trend continues, the
public justice system will become primarily a criminal justice system,
with civil cases only for those members of society who cannot afford
the more efficient private system. We reject the notion that
privatization of justice is a desirable goal.

Public frustration with the state’s justice system will increase if the
system’s access to technology for receiving, storing, and imparting
information remains far inferior to the technology available to many
users of the system.

The gradual incorporation of such technology into the day-to-day
operations of the system must not be viewed as an option or a luxury.
Such incorporation is essential for the preservation of an institution
which absorbs, holds, and disseminates information in vast quantities.

We recognize that such technology must be applied by people of
intelligence and judgment who share a commitment to the rule of law
and the fair treatment of all who use the system. The users of the
court system are almost always in crisis. Decisions by clerks, court
officers, and judges have a profound effect on these users, both in the
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short term and, in many cases, throughout their lives. These decisions
should be made by talented, caring, committed people. Adequate
compensation and training are essential to attract and retain the
caliber of people we should demand in our state justice system.

The stakes on the criminal side of our justice system are every bit
as high. If counseling, educational, and vocational programs continue
to disappear from that system, we will have a criminal justice system
that only punishes. Although there may be some who applaud that
trend, punishment alone is indefensible as social policy because it is so
short-sighted. Those who pose the debate as one between leniency
and harshness misstate the issue.

The proper debate is one between the illusion of security provided
by dead-time incarceration that is almost always temporary, and the
promise of an incarceration or alternative sentence that will change
behavior in a way that offers true security for society. There are
undeniably some bad people who must be separated from society as
long as possible. It is equally undeniable that there are many people
whose crimes do not reflect an evil character, and whose promise
could be tapped if only there were programs available to do it.

This focus on ominous trends in our justice system should not be
dismissed as the usual plea for more money. As a fair reading of this
report will reveal, we make many recommendations that would
require the Judicial Branch to modify and improve management
practices and its way of relating to the public it must serve.

Many of these recommendations can be implemented at little or
no cost. Such actions will assist the Judicial Branch in maximizing the
financial resources made available to it by the Governor and the
Legislature. However, the bright future that we can envision for our
system of justice cannot be achieved solely through improved
management or greater sensitivity to the feelings and needs of people
who use the justice system. Without a much greater commitment of
financial resources to the justice system in the years ahead, the system
of justice that we envision will never be obtained.
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Public institutions, like private institutions, must invest
their resources in programs that provide for future return.
We see our report as an investment strategy for the future
of Maine’s justice system. If policy makers ignore this
strategy because of the hard decisions it requires, many of
them financial, they will impose great costs on future
generations burdened with a public justice system that no
longer works at all. We owe it to those future generations
to choose the brighter future.

The future, by definition, is unknown. To a large
extent, however, our vision of the future can provide
direction for our present efforts and help us to create one

future rather than another.
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The status quo is no longer a viable alternative.

Chief Justice Daniel E. Wathen



n the 21st Century, the voice of the public will be vital to the

operation of the judicial system and feedback from users and citizens will be
sought and welcomed. The mission of the Judiciary will be to maximize
convenience, ease of use, understanding, and affordability to the public.

A tiered system of services will meet the differing needs of the public and will
encompass a variety of dispute resolution and other services. Information and
support will make courts hospitable and easy to use by those in need of the

services they provide.

Courts will be operated to provide service to all citizens regardless of economic
status, disabilities, geographic location, and other barriers to access. Court
facilities will be fully accessible for all employees. The Judicial Branch will
ensure that the justice needs of its citizens are met through the provision of
quality services, whether provided from within the Judiciary or indirectly

through referrals.

Through public education involving our schools and universities, the bar, and
the judiciary, our court system and the rule of law will be well understood and

respected by the citizens of the State of Maine.



A. PUBLIC INPUT
1. Public Voice

The courts should institutionalize a voice of the public within the
judicial system so that judicial leadership can keep in touch with
public perspectives. Routine, periodic surveys, comment cards for
users of the courts, and other outreach efforts should be used to test
public respect for, and concerns about, the justice system.

2. Customer Focus

A customer focus should be established throughout all levels of the
Judicial Branch. Formal policies, training, and commitment from
leadership are essential to ensure that every citizen receives dignified
treatment and that all personnel are actively focused on helping
citizens use the court system effectively. The entire system should be
reviewed at all levels for roadblocks to effective and satisfying

consumer use. The courts should consider the convenience of the The voice of the
public when establishing procedures such as hours of operation of the
courts and access after hours through technology. public will be vital

o . to the operation of
3. Citizen Complaints P

The present system for reviewing citizen complaints against judges the judicial system
should be reviewed to ensure timeliness and effectiveness.

Information concerning the system must be broadly disseminated to and feedback from
the public.

users and citizens

will be sought

B. INFORMATION AND SUPPORT WITHIN THE
COURT SYSTEM

1. Information and Programs

and welcomed.

General information should be available at all courthouses and at
public libraries to inform the public about the nature of various
actions, court procedures, and the system itself. Informational
brochures on all aspects of the courts should be prepared and
maintained, to be replaced or supplemented by touch kiosks when
finances make the technology available. Assistance from literacy
volunteers should be used in preparing these materials.

a. Informational programs or orientation sessions for certain matters
(particularly those with significant numbers of pro ses such as
divorce) should be provided so that parties can learn basic
information about how those matters are handled.

1. Public Voice and Customer Focus
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b. Procedures such as those for enforcement of money judgements
need to be more fully explained to litigants early in the litigation
process so their expectations are more in line with the realities of
the process.

2. Intake Function

An information and screening program should be established for all
courts to give users of the court system basic information about the
system, as well as specific information concerning access to counsel,
methods of proceeding without legal representation, and available
dispute resolution methods and agencies. Computerized kiosks in all
courts might be one way of providing this service. Intake personnel
should advise and assist parties in selecting the most appropriate
method of proceeding and may screen for eligibility and need for
legal services. See Recommendations III.A.4,6a.

Commentary

The public's perception and understanding of the judicial system directly affects the ability of
the system to function effectively. Confusion about court structure, functions, and procedures,
coupled with unrealistic expectations concerning results and perceptions that the system is
insensitive, unfair or.inefficient, undermine the value of the system as a forum for dispute
resolution. - While retaining the dignity necessary to public respect, courts must acknowledge and
operate on the fact that they exist for the benefit of the citizens of the state who come to them for
justice.: For example, in order to enforce money judgements, litigants particularly need to know
that it is their responsibility to initiate enforcement procedures and that suing someone who has
limited assets and income may well be futile. - :

The judicial system must be more attuned to the demands it places on those who want, or
are required, to do business with it. Currently, many of the courts’ basic operations reflect an
insensitivity to the realities of life outside the courthouse. -Court sessions are held and:clerk's
offices are open only during traditional work hours, essentially making it impossible for citizens to
use the judicial system without financial hardship. ‘No thought is given to the child-care logistics
entailed in waiting half-a day to enter a plea on a minor civil infraction or a trial on a traffic violation.
Some of these problems might be addressed through the use of devices such as automatic teller
machines (ATMs) for the payment of fines.  Although there is an assumption that it is a-valuable
civic duty for individuals to serve on juries, often there is too little consideration given to the impact
such service has on the individual’s work and private life.

By providing mechanisms for public input into court process -and procedures, the
Commission seeks to recognize and respond to legitimate complaints concerning the system by
those whom it was designed to serve.: Rather than simply relying on infrequent consumer
challenges to the system, the courts should institutionalize regular means for obtaining public
comments, critiques, and recommendations. Court personnel must also be educated to operate
in a manner which recognizes that all members of society are entitled to respect and equality in
their dealings with the judicial system.

1. Public Voice and Customer Focus



Providing information to the public about court procedures and specific types of Iitigation
helps all litigants to work effectively in the system. Information is especially important in light of
the frequency with which parties appear without lawyers. ‘It ensures a greater degree of comfort
and efficiency for those individuals. Such information also provides the public with a more
realistic portrait of the judicial systems’ functions, including its strengths and weaknesses. Both
general and specific information could be provided initially by touch kiosks.  In the future, kiosks
will also be used to assist litigants in filling out simple forms. These educational efforts will also
disseminate information.about the variety of services which will be available.and allow each
consumer to make wiser choices in selecting among the various options.: The information and
screening program to be provided when cases are entered in the court will serve to direct
parties to appropriate dispute resolution alternatives as described in Recommendation [11.A.4.

C. FACILITIES AND SERVICES

1. Access to Court Services

The concept of “access” must be broadened from access to
courthouses to access to specific types of court services. Eventually,
there should be fewer fully equipped court facilities placed
strategically throughout the state but more court services available
for less cost and accessible without significant travel.

a. Some services such as emergency protective orders and payment
of fines need to be readily available to every citizen with little
travel or inconvenience. However, some travel is reasonable to
access the facilities and services required for jury trials.

b. Access to the court system should be maintained by providing a
variety of services including: traditional courthouses, satellite
facilities (perhaps storefronts) that handle routine matters such as
filings and payments; electronic filing and information retrieval
from locations throughout Maine; use of generic public buildings
for hearings on routine matters; less reliance on live appearances

so that matters could be handled through the use of technology;
even “courtmobiles” permitting the clerk’s office, or possibly
even the judge, to travel to Maine’s rural citizens.

2. Analysis of Access

A statewide analysis of access for different levels and types of service
should be made and used as the basis for future planning for facilities,
technology, and other services.

1. Public Voice and Customer Focus
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a. Construction of future court facilities should be tied to the
assessment of services needed and full consideration should be
given to the use of technology and other resources before a decision
to build is made.

b. Single courtroom courthouses do not make sense from an
efficiency standpoint. To maximize efficiency, construction and
renovation of court facilities should ensure that there are at least
two courtrooms, at least one of which is jury equipped, in each
court facility.

¢. The recent trend to develop separate buildings for separate courts
must be reversed. Proximity of courts and clerks offices allows
greater cross-assignment and increases cooperation and collegiality
among personnel. In some areas, the Judicial Branch should
consider consolidating the Superior and District Courts in the same
buildings, particularly in new facilities.

3. Court Locations

a. Specific facilities should be closed only when access to crucial
services can be provided by other methods and where citizens will
be reasonably near another court if access is needed. New facilities
should be constructed only when access cannot be accommodated
by fiscally prudent adaptation of existing structures or greater
reliance on technology.

b. A special court location procedure that incorporates public input
and explicitly addresses public access should be established and

1. Public Voice and Customer Focus



should contain objective criteria for evaluating the creation and/or
continuing existence of court facilities. Possible criteria include: caseload,
travel time, available technology, public concerns, and other means of
providing access.

4. Americans with Disabilities Act

The Judicial Branch should continue and expedite its efforts to comply with
all provisions of the Americans with Disabilities Act so that all facilities and
services are accessible for users and employees. T

e e b,
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Commentary

On a basic level, access to justice requires that an individual get to a court location and then
be accommodated physically within the courthouse. As a result, both the location and condition
of court facilities statewide have a profound impact on access, The structure of most courthouses
presents significant impediments to people with disabilities. Facilities in all their aspects, from
directional signs to entryways to jury boxes, must be evaluated and redesigned to allow access
and use by all.

Access must also be viewed in its broader definition of access to services. New technology
and a willingness to look beyond traditional concepts of what a courthouse should look like will
allow greater numbers of citizens to obtain a full range of services within their own communities.

A statewide analysis, undertaken to determine how citizens gain access to the courts and the
ways in which that access can be improved, is necessary for planning for the future. Traditional
courthouses should be expanded through technology to allow access by means other than
personal presence. The courts must be sensitive to the ways in which language, disabilities,
cultural norms, and demands of dally living regulate or inhibit access to the legal system. Above
all, the concept of access should be fluid; the courts should regularly assess and respond to
changes in consumer demand, demographics, and technology. Such an analysis must
acknowledge and take into consideration the inherent tension between the attempt to increase
efficiency through centralization and the maximization of access by decentralization.

D. EDUCATION ABOUT THE JUSTICE SYSTEM
1. Role of the Courts and Bar

The Judicial Branch should make the public aware of the role and
functions of the courts. This could be achieved by a systematic
program of information, publications, and involvement by judges and
lawyers in addressing various groups and schools and the general
public about these matters.

1. Public Voice and Customer Focus
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2. Schools

The Department of Education should encourage school systems to
establish an opportunity for all students to study the justice system
and other conflict resolution methods sometime between the 6th and
12th grades, and should report to the Legislature by 1994 on a plan to
encourage such study.

3. Law Schools and the Bar

The Judicial Branch should support the role of law schools and the bar
in training lawyers to recognize, and approach creatively, access and
dispute resolution issues arising in the course of their practices.

4, Media

The Judicial Branch should establish a relationship with the media to
improve public awareness of the legal system through media efforts.

5. Cameras in the Courtroom

The Supreme Judicial Court should authorize the use of cameras in
courtrooms when there are adequate safeguards to protect the
integrity of trial processes.

6. Attorney-Client Relationship

Public awareness about rights and responsibilities inherent in the
attorney-client relationship should be promoted.

Commentary

The Commission also recommends that the Judicial Branch support efforts to educate the
public in regard to the broad theories and practical applications of the law and the legal system.
Using existing educational forums and media participation, such as the current experiment with
cameras in the courtroom,the courts can encourage basic understanding of and respect for the
legal system.

Programs of instruction about law and the legal system, such as those developed by the
University of Maine Law School’s Law Related Education Program, should be systematically
adopted in elementary and secondary schools. The Judicial Branch should support efforts to
train lawyers on access and dispute resolution issues. See Recommendations ILA.9., C.5., and
M.A6.c., E. 1and 3.

1. Public Voice and Customer Focus



What's Past is Prologue: New Dimensions for Justice

1. Public Voice and Customer Focus
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n the 21st Century, legal services will be better coordinated
and sufficiently funded. Every citizen involved with the legal system who
wants and needs a lawyer and cannot afford one will have a qualified,

motivated advocate.

The important role lawyers play in promoting justice will be recognized.
Judicial and Bar leadership will continually evaluate the justice system
in order to improve access to legal services for all people but especially
those facing barriers, including those of limited means, persons with
disabilities, the institutionalized, and populations with special cultural

or language needs.




e
A. LEGAL SERVICES

1. Funding, Coordination of Monies, and Expansion

High priority should be placed on funding for legal services so that

the poor have equal access to the court system. In the short term, state

and federal monies for support of all public legal services should be

coordinated. Over time, the number of lawyers employed or retained

by legal service providers in Maine must be increased, and adequate

paralegals, support staff, facilities and equipment must be provided to

support them. The number of locations where legal services are
available to the poor must be increased.

2. Coordinate Approaches

The approaches of the various legal services entities, including
centralizing intake and referral, should be coordinated to maximize
resources and to increase public awareness of all services.

3. Possible Merger

The possible merger of legal service providers should be explored.
The effectiveness and advantages of the current system involving
several legal service providers should be carefully considered

and weighed prior to any possible merger of providers. Any
eventual merger of providers should be undertaken if and only

if the advantages of the current system can be preserved or
enhanced thereby.

4. Public Advocacy

The ability of current legal service providers to do public advocacy
and law reform work should be enhanced, or a public advocacy/
reform group should be established to undertake such efforts.

5. Family Law Clinics and Courthouse Assistance Projects

The availability of free and/or low cost clinics for family law matters
for the poor and near poor should be expanded. The courts should
expand the use of courthouse assistance projects to assist
unrepresented parties with the completion of forms.

I, Access to Legal Services

Anyone who

values this society,

values our

fundamental

liberties, has a

stake in making

sure that justice is

available to

everyone.

Howard Dana,
Director, Legal
Services Corp.
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6.

7.

8.

9.

10.

B.
1.

Non-lawyer Assistance

The use of non-lawyers to handle certain matters in court, such as
assisting with Protection From Abuse and family law matters, should
be explored.

Interpreters

Qualified interpreters to assist non-English speaking participants and
signers or visual presentations to assist the hearing impaired should
be provided when needed, without charge, in every court and
administrative proceeding where significant rights are involved.
Written informational materials in other languages should be

available to the extent practicable. /( /{%7

o/
Loan Forgiveness 7 j\/) l\Z .

A state educational loan program should be established which woulc{
enable law school graduates to repay educational loans by

undertaking civil legal work for the poor in the public sector in Maine
A similar program should also be encouraged on the ft%ira level.

b() {(/ )
Law School

The scope of for-credit clinical programs and the number of students
participating in them at the University of Maine Law School
should be expanded. Public interest fellowship programs to

7/

%/

lg "
Pro bono referral programs such as the Volunteer Lawyers Project and.___ |,
others shioutd be expanded to include referrals of clients who are — 'j

L ——

financially ineligible for free legal services and unable to pay a private
lawyer, but who could pay a private lawyer on a sliding fee schedule

subsidize law student internships in civil legal services offlces
should also be expanded.

Pro Bono Referral Programs

or over time.

COURT APPOINTMENTS

Indigent Criminal Defense

The indigent criminal defense system has significant deficiencies
which require immediate attention. Adequate funding for the current
court-appointment system should be the first and highest priority.

II. Access to Legal Services



3. Indigency Screening e

The Judicial and Legislative Branches must join together to establish a
planning process designed to remedy those defects. This process
should consider local variations in the utilization of public defender,
contracted services and the court-appointment system.

Currently funds for constitutionally required court-appointed
attorneys are included in the Judicial budget and administered by the
Judicial Branch. Although closely interrelated with the judicial
function, such a system should be funded and administered
independent of the Judicial Branch.

2. Indigent Civil Representation

The right to court-appointed and state-financed counsel in certain
types of civil cases should be explored. These cases should include
those involving fundamental necessities or substantial interests in
which the issues cannot be resolved through alternative dispute
resolution methods (e.g., the establishment of paternity). Any
movement in this area should ensure that current federal and state
legal services funding will be supplemented rather than supplanted
by court appointments in civil cases and that the current level of pro
bono representation will also be maintained.

Indigency screening should be an administrative function
independent of the Judicial Branch. The system should provide for an
aggressive inquiry into the financial status and earning ability of those
who claim indigency status. The system should screen for partial as
well as full eligibility and conduct interim reviews for continuing

eligibility. Current pilot programs for indigency screening should be
monitored closely with an eye toward expansion and permanency.

Receipt of certain public benefits (e.g., AFDC and general assistance)
should create a presumption of eligibility for court appointments and
in forma pauperis applications.

C. PRIVATE SECTOR

1. Lower Cost Legal Services

The provision of low cost legal service by the private bar as a
substitute or supplement for free legal service should be encouraged.
Low cost service plans could include payments over time and sliding
fee scales.

II. Access to Legal Services
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2. Pro Bono Referrals =
/ All lawyers should be strongly encouraged to provide a certain

number of hours of pro borno representation to indigent clients per year
or contribute to a fund supporting legal services for the poor.

3. Dispute Resolution Options

Lawyers should be encouraged to advise clients of the nature, risks,
and benefits of all available dispute resolution options.

4. Prepaid Legal Services

Employers should be encouraged to provide, or as a minimum set up
mechanisms for, prepaid legal insurance services for their employees.

5. Continuing Legal Education on Poverty Issues

The Maine State Bar Association and the Maine Trial Lawyers
Association should increase the number of continuing legal education
programs on poverty law issues and related trial skills and offer them
at a reduced or no fee for legal services and pro bono attorneys.

4 /

6. Contracted Services

A system under which legal service providers could contract with the
private bar to provide free or reduced fee legal services should be

developed in those geographic areas not adequately served by legal
services offices or voluntary programs.
¢
S

wr Commentary
\ An individual's ability to frame, pursue, or respond to litigation usually depends on his/her
- ability to obtain legal counsel. Although free legal assistance for some legal problems is
available to poor people in Maine, the state’s four major legal service providers (Pine Tree Legal
Q} Assistance, Legal Services for the Elderly, Volunteer Lawyer's Project, and the Cumberland Legal
Aid Clinic) have been unable to fully meet the demand because of their inadequate funding
levels. The Maine Commission on Legal Needs concluded in 1990 that more than 77% of the
legal needs of Maine's poorest residents were not being met. In addition to those impoverished
citizens eligible for but unable to obtain free legal services, there is a growing class of “working
poor” who clearly cannot afford legal assistance but who are not financially eligible for free legal
assistance. The majority of the recommendations of the 1990 Maine Commission on Legal
Needs have been endorsed by this Commission and are incorporated througihout this report. Of
those recommendations, the most pressing need continues to be an increase in staffing of the
legal service providers.

II. Access to Legnl Services
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The Commission recommends that funding and activities of legal service providers be
coordinated, to the extent possible, to maximize resources. Prior to any full or partial merger of
legal service providers, a complete assessment must be undertaken to determine what benefits
might be gained thereby. Merger should not be undertaken unless the very real strengths of the
current system can be preserved and enhanced. Public advocacy is an important aspect of this
legal service work as it may result in programmatic changes more economically than case-by-
case litigation. Particularly in the sensitive and fundamental issues of family law, legal clinics and
courthouse assistance should be expanded to provide access by the poor to legal redress and
protection. IOLTA (Interest on Lawyers’ Trust Accounts) has been used successfully as a source
of funding for legal services and should continue to be strongly encouraged in Maine.

Because the State itself has a constitutional obligation to provide counsel in certain cases, the
Legislature must ensure adequate funding for that obligation independent of other funding for
judicial services. Although the Judicial Branch should be sensitive to budgetary considerations,
resources for criminal defense costs which are constitutionally-mandated should not be in
competition with those for judicial services. Nor should the courts be put in a debtor-creditor
position with assigned counsel or hampered in defining the right to counsel by its budgetary
impact on the courts.

To augment limited legal services, the feasibility and scope of the right to court-appointed
counsel in certain types of civil cases should be explored. To ensure that only those truly entitied
to state-financed legal services—however the state may chose to define that group—receive
them, the courts should establish and aggressively apply a screening system for all its programs
of legal assistance. In civil cases, the indigency screening system should be coordinated with
the dispute resolution screening and information program recommended in Recommendation
[I.A.4. Because of the stringent standards governing receipt of needs-based public assistance
benefits, an individual who receives such benefits should be presumed to be entitled to court-
appointed and paid assistance.

Many members of Maine’s private bar already accept fee payments over time and use sliding
fee scales in an attempt to increase citizen access to attorney services. However, the private
sector has to assume even greater responsibility for access to the system through the provision of
free and reduced-cost legal assistance.

Maine is the nation’s leader in pro bono participation by private lawyers and, therefore, has
little to gain from mandatory pro bono. Indeed, coercion of lawyers to contribute and reduced
pressures on funding sources could result in diminished support for legal services for the poor,
which is an important goal of this report.

Less expensive and more available access to justice may be enhanced by resort to
alternative methods of dispute resolution. Thus, lawyers should be attuned to these methods. See
Recommendations Ill.A.6¢., E.4. '

II. Access to Legal Services
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DISPUTE RESOLUTION
ALTERNATIVES

n the 21st Century, Maine’s courts will offer citizens access to
a variety of means for resolving their disputes, as well as assistance in
identifying the dispute resolution methods most appropriate to their cases.
Maine will have a comprehensive network of community dispute resolution
centers that will recruit and train volunteers to assist people in the
resolution of a wide range of conflicts, both at the disputants’ initiative and

by referral from others, including courts and police.

Maine individuals, groups, businesses, and government agencies will make
regular use of private dispute resolution services, either before or after
bringing legal action. Under the auspices of a State Center for Dispute
Resolution, governmental agencies, parties to disputes with agencies, and
parties having disputes in the public policy arena will use a full array of
dispute resolution methods leading to effective and sensible resolutions that

avoid unnecessary expense and delay.

The bench, bar, private citizens and businesses, and public agencies will
have broad understanding of the value and appropriate use of all dispute

resolution methods.
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As a unique and essential safeguard of individual interests in our constitutional democracy, the
adversary process characteristic of Maine's courts has served the people of the state well. Where
significant public or private interests or matters of principle that cannot be compromised are involved,
the state must continue to provide a forum for forceful advocacy that produces a definite and binding
judicial decision.

Nevertheless, as the introduction to this report notes, Maine's courts today are burdened by more
litigation, more complex issues, an increasing tendency to resolve issues of social policy in litigation,
increasing costs, declining access, and diminished public resources. The people of Maine have also
expressed general dissatisfaction with the adversary process as the sole means for the resolution of
disputes.

At the same time, the number of disputes that do not or cannot reach the courts for formal
adjudication is increasing. The recession of the 1990’s has put major stress on the state and local
political process as Maine seeks to strike a balance among continued economic growth, maintenance
of an appropriate standard of living and quality of life for all Mainers, and preservation of an
increasingly threatened natural environment. The needs of a more diverse population give rise to new
antagonisms and tensions among individuals. The courts do not have the fiexibility to deal effectively
with the kinds of public and private disputes that these changing conditions produce. The judicial
process can only try to pick up the pieces after existing political and social institutions have failed to
achieve satisfactory resolutions.

The Commission recommends that the Maine Judicial and Legislative Branches address these
problems by developing and implementing a comprehensive system embracing a variety of dispute
resolution alternatives. This system will not only provide new flexibility for resolving disputes brought to
the courts but will also permit resolution of many disputes before they reach the courts. Maine people
are ready for more flexibility in dispute resolution. The Commission’s 1992 survey shows that more
than 80% of Mainers support the greater use of processes such as mediation and arbitration as
alternatives to the traditional trial process.

The comprehensive dispute resolution system recommended by the Commission will provide the
high quality of justice that Maine citizens want and deserve, both by increasing access to traditional
adjudication and by providing mechanisms that will allow individuals and groups to find their own
solutions to problems. By increasing access to dispute resolution, the system will save significant
intangible costs arising from unresolved problems among neighbors, families, schools and children,
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businesses and public agencies. The system will also save the very tangible costs resulting from
unnecessary demands on the courts, lost productivity and the need for social services, and law
enforcement. Maine's comprehensive dispute resolution system of the 21st Century will have the trust
of Maine’s people and will provide for them the flexibility, access and quality of justice required for a
new century.

In our present system of government, the Judicial Branch is the branch charged with the
resolution of disputes. lts independent stature within the tripartite constitutional plan gives credibility
and finality to its determinations. As the scope of dispute resolution activity changes to embrace
methods of resolution and types of disputes not now the subject of formal, institutional jurisdiction,
perceptions of the role of the Judicial Branch must shift as well. This shift is essential if resolutions of
disputes in the future are to have the stature that judicial independence now accords them.

Thus, the Judicial Branch in the 21st Century must be, in effect, the Dispute Resolution Branch,
with an enlarged role as a provider not only of traditional, and constitutionally mandated, adjudication,
but also of other dispute resolution services. This enlarged role will place the Judicial Branch at the
center of a network of services to assist parties in working through problems that might never reach
today's courts. The network will also help to resolve disputes that are ripe for litigation, both prior to
their formal filing and once they have been filed. By assuming this enlarged role, the Judicial Branch
will respond to the demands and problems facing today's courts and will provide a more flexible and
responsive method of dealing with the varied and complex conflicts that will confront individuals,
advocacy groups, businesses, and government agencies in the next century.

A. COURT-CONNECTED DISPUTE RESOLUTION

1. Planning and Oversight

A planning and oversight function should be established within the
Judicial Branch to develop and administer, or monitor, all court-
connected alternative dispute resolution (ADR) programs.

a. In 1993, the Supreme Judicial Court should appoint an ADR
Planning and Implementation Committee consisting of practicing
lawyers, judges, court administrative personnel, dispute resolution
practitioners, and representatives of client groups and other
members of the public. The charge of the Committee should be to
seek initial funding for implementation planning and projects; to
carry out initial planning and implementation activities; and to
prepare for the Court detailed plans, projects, and fiscal projections
necessary for continuing implementation and evaluation of court-
connected dispute resolution.

b. The ADR Planning and Implementation Committee should design,
and the Supreme Judicial Court should establish, as soon as
resources permit, an administrative office within the Judicial
Branch for administering and monitoring all court-connected ADR
programs as they are developed and put in place.

HI1. Dispute Resolution Alternatives
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2. Dispute Resolution Procedures

Procedures should be adopted that will allow trial judges to
recommend, require, or employ appropriate ADR methods in all

proceedings of a civil nature in all courts.

a. The ADR Planning and Implementation Committee, working with = o éf?)
the Advisory Committees on Civil and Probate Rules, appropriate
committees of the Maine State Bar Association and Maine Trial
Lawyers Association, and the judges and appropriate
administrative personnel of all courts should develop, and the
Supreme Judicial Court should adopt, a basic dispute resolution
procedural plan, with the following specific components and
appropriate variations as necessary for particular courts and types
of actions:

(1) Each party to a civil action or other contested proceeding will
receive from the clerk information about ADR options at the
time of filing that party’s pleading or other paper and will be
required to indicate in the pretrial scheduling statement, or an
equivalent filing, whether or not ADR is requested.

(2) If all parties request ADR in the pretrial scheduling statement,
or at any subsequent time in the proceedings, the requested
form of ADR will occur forthwith, either with a neutral selected
and retained by the parties or with one appointed by the court.

(3) If there is no agreement on ADR in the pretrial scheduling
statement, all parties will meet with a judge, other judicial
officer, or neutral appointed by the court for a case evaluation
conference based on best-case summaries before any further
procedural steps are taken. At the conclusion of the conference,
the evaluator will issue, or prepare for issuance, the order
required by Civil Rule 16, or an equivalent order, placing the
action on either the expedited or regular pretrial list and
specifying other matters as provided in the rule. If no
settlement is reached, the action will go forward under the
scheduling order.

(4) If any party requests ADR at any time at or after the case-
evaluation conference, the court may order an appropriate form
of ADR to occur at that time or at the completion of discovery.
At the completion of discovery, if ADR has not been requested,
the court may order the parties to participate in an appropriate
form of ADR.

(5) ADR ordered by the court will be nonbinding, unless
otherwise agreed by the parties.

L. Dispute Resolution Alternatives 41
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(6) ADR methods to be used as appropriate should include
mediation, nonbinding and binding arbitration, reference, early
neutral evaluation, early judicial involvement, and the
summary jury trial, to the extent that the capability exists to
make such methods available. Mandatory mediation in family
actions will continue to be provided by the Court Mediation
Service, and the use of ADR procedures in other types of
actions will build on the experience and capacity of the Service.

(7) All ADR procedures will recognize the special needs of low
income, elderly, disabled, and unrepresented parties and of
parties in situations where there is a potential for violence,
abuse, or infimidation.

b. The Supreme Judicial Court should put the dispute resolution
procedural plan into effect in all courts as rapidly as possible in
phases to be recommended to the Court by the ADR Planning and
Implementation Committee in consultation with appropriate
judicial and administrative personnel. The phases should be based
on the availability of fiscal and human resources necessary to the
adequate operation of the plan.

¢. The ADR Planning and Implementation Committee should
recommend, and the Supreme Judicial Court should adopt, any
amendments to the rules of evidence, procedure, and professional
responsibility necessary to protect communications and
confidences in all ADR processes.

d. The ADR Planning and Implementation Committee should
monitor the implementation of the dispute resolution procedural
plan on a continuing basis and should make recommendations to
the Supreme Judicial Court from time to time for any necessary
revisions or changes. '

3. Capacity and Quality

The capacity to provide all types of dispute resolution services for
parties to litigation should be developed, including mediation,
nonbinding and binding arbitration, reference, and early neutral
evaluation, with a high standard of quality based on appropriate
training and monitoring.

a. Before the dispute resolution procedural plan is put into effect in
any court, the ADR Planning and Implementation Committee
should develop and publish lists of mediators, arbitrators, referees,
and neutral evaluators who have either demonstrated experience
or undertaken prescribed training and have agreed to accept
assignments in accordance with the plan.

III. Dispute Resolution Alternatives



b. The ADR Planning and Implementation Committee should
develop, and the Supreme Judicial Court should establish, as soon
as resources permit, a new and expanded Court ADR Service
authorized to employ or contract with dispute resolution
practitioners having specialized skills and knowledge appropriate
both to different types of litigation and to different methods of
dispute resolution. The Service should provide all dispute
resolvers used in court-connected ADR except those retained by
agreement of the parties.

(1) The ADR Planning and Implementation Committee should
develop, and the Supreme Judicial Court should adopt,
minimum standards of training, qualification, practice, and
ethics for all dispute resolvers employed by or contracting with
the Court ADR Service. The standards should be based on
experience with ADR in Maine and on national models. The
standards should be designed to develop a pool of dispute
resolvers having diverse backgrounds and experience and able
to provide services of high quality.

(2) The internal ADR administrative office established as provided
in Recommendation A. 1b. should develop and administer
training programs that will enable dispute resolvers to meet
and maintain the standards adopted in accordance with
Recommendation A. 3b. (1).

(3) The internal ADR administrative office should monitor all
aspects of ADR practice to assure that dispute resolvers
employed by or contracting with the Court ADR Service
perform at a consistently high level of quality and that their
services are provided in an efficient and effective manner.

4. ADR Screening

A statewide plan for all courts should be developed under which all
claims for civil relief will be screened and the parties will be advised
and assisted in undertaking appropriate dispute resolution methods,
including community or private ADR, court-connected ADR, and
adjudication.

a. Assoon as resources permit, the ADR Planning and
Implementation Committee should develop, and the Supreme
Judicial Court should approve, a series of information and
screening pilot projects at selected court locations where the
dispute resolution procedural plan has been put into effect.

II1. Dispute Resolution Alternatives
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The projects should include the following components:

(1) Dispute resolution methods available will include community
or private ADR services; court-connected ADR methods
including mediation, nonbinding and binding arbitration,
reference, and early neutral evaluation; and judicial dispute
resolution methods, including summary jury trial, informal
judicial proceedings, and simplified and full-scale trial
proceedings with dispute resolution alternatives available as in
the dispute resolution procedural plan established under
Recommendation A. 2a.

(2) Information and advice will be made available to all potential
litigants concerning access to counsel, methods of proceeding
without legal representation, and available dispute resolution
methods and agencies.

(3) Unrepresented parties will be advised as to the availability of
counsel and as to which dispute resolution methods can be
effectively pursued without counsel.

(4) Actions actually entered on the docket will be screened by
trained court personnel, who, on the basis of the nature and
complexity of the issues, urgency of the matter, and amount in
controversy, will recommend an appropriate dispute resolution
method or assist the parties in determining the appropriate
method. Parties who require counsel for effective pursuit of the
most appropriate method and cannot afford it should be
provided with publicly funded or pro bono counsel free or on a
sliding-scale, reduced-fee basis.

(5) Nonjudicial ADR methods will not be binding except by
agreement of the parties. The right to dispute resolution by
judicial methods, including jury trial when appropriate, will be
preserved.

b. Assoon as resources permit, the ADR Planning and
Implementation Committee should develop, and the Supreme
Judicial Court should adopt, a statewide information and screening
plan for all courts based on the pilot projects. The plan should take
into account the different conditions and case volumes of Maine’s
urban and rural court locations and should make use of
appropriate technologies.

5. ADR for Criminal Matters

A program of pretrial screening should be developed to divert certain
types of criminal matters to appropriate ADR methods.
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a. The ADR Planning and Implementation Committee should
develop, and the Supreme Judicial Court should approve, one or
more pilot projects under which prosecutors will have discretion to
stay appropriate nonviolent criminal matters (as presently
authorized in juvenile proceedings), and refer disputes between
victim and offender to mediation, either in a community dispute
resolution center established as provided in Recommendation B. 1.
or under court direction. If mediation falls, the matter will reenter

the cr1m1nal 1 justice system-at ﬂae—ap'p’r’épnate point. T

b. The ADR Planning and Implementation Committee will evaluate
the pilot project or projects and report to the Supreme Judicial
Court its recommendations for the continuation or advancement of
the program.

6. Knowledge of ADR - T

The knowledge om@ other court personnel, | lawyers and parties
should be increased abotit ADR, and guidelines should be established
to assure that all parties will be informed of ADR options in the course
of professional consultation or during court proceedings.

a. Before the dispute resolution procedural plan is put into effect in
any court, the ADR Planning and Implementation Committee
should develop and publish appropriate guidelines to assist judgesv
and court personnel in making sure that parties to litigation are
aware of all ADR options at every stage of the proceedings. The
Committee should also prepare and make available brief
explanatory materials to be provided to all parties upon filing of
pleadings or other entry into the civil justice system.

b. The ADR Planning and Implementation Committee should
develop, and the Supreme Judicial Court should adopt, a
requirement that the internal ADR administrative office provide
familiarization training to ADR concepts, methods, and practices
for all judges and other court personnel.

¢. The ADR Planning and Implementation Committee should
develop, and the Supreme Judicial Court should adopt,
amendments to the Maine Bar Admission Rules and the Maine Bar
Rules that would require all lawyers to be familiar with ADR
concepts, methods, and practices as a specific requirement of the
bar examination (and of mandatory continuing legal education, if
adopted). The Committee should also develop and publish
guidelines that would enable lawyers to advise clients of
appropriate dispute resolution options.
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7. Funding for ADR

Adequate funding for court-connected ADR should be provided that
recognizes the importance of developing and maintaining a wide
range of dispute resolution options in order to fulfill the public
obligation to provide access to a high quality of justice for all citizens.

a. The Judicial Branch should request and the Legislature should
provide direct appropriations to fund all court-connected ADR
programs without reducing the budget of the Judicial Branch for
other necessary operations. The Judicial Branch should earmark
ADR as a high priority item within its operating budget.

b. Court-connected ADR programs may generate revenue by
returning a reasonable portion of their costs through user fees set at
a level that will not inhibit access in light of the nature of the
program and the type of action. In forma pauperis procedures
should be provided for low income litigants.

¢. The ADR Planning and Implementation Committee should design
a continuing study of the financial costs and benefits of court-
connected ADR to be carried out by the internal ADR
administrative office. The study should assess the costs to the
system and litigants as well as (1) potential cost savings within the
Judicial Branch from the assignment of functions to nonjudicial
personnel and the more efficient use of judge time; (2) potential
savings to state government when it is a party to litigation; (3)
savings to private parties from speedier settlement of disputes with
no, or at least less, involvement of lawyers; and (4) the relation of
such cost savings to the other benefits of ADR. The results of this
study should be used by the Judicial Branch and the Legislature in
developing appropriate levels of appropriations for court-
connected ADR and other Judicial Branch operations.
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Commentary

The Commission recommends that the Judicial Branch take direct responsibility for a greatly
expanded system of court-connected dispute resolution that builds on Maine'’s pioneering
experience with the Court Mediation Service and the Superior Court ADR pilot project conducted
in York and Knox Counties. This system will not only provide litigants with a variety of alternatives
to full-scale trial within the traditional litigation process, but also will refer potential litigants to more
appropriate alternatives before they begin court action.

Within the litigation process today, most cases -are settled without a full trial, The timing and
content of these settlements, however, are driven by the economic and time pressures that the
procedural steps in the process impose on the parties. ‘As a result, pretrial settlement generally
involves much expense, uncertainty, emotional turmoil, and inefficiency. -Dispute resolution
alternatives address the burdens of these pretrial steps as well as those of trial.. By promoting
settlement early in a conflict, dispute resolution alternatives save money, time, and stress, both for
the parties and for the courts. -By encouraging low-cost methods that people understand and
directly participate in, dispute resolution alternatives provide access for those who would
otherwise be shut out of the legal system or dissatisfied by its results. By encouraging flexible
processes that take account of complex issues and balance conflicting values and goals, dispute
resolution alternatives provide more satisfactory resolutions to a variety of problems that now
come to the courts by default. By providing assistance in sharpening issues and shaping the
litigation process, dispute resolution altermnatives improve the efficiency and quality of that process
when trial cannot be avoided.

Under Recommendation I11.A., the courts will be dispute resolution centers that provide
potential litigants with a menu of dispute resolution alternatives, as well as assistance in identifying
the most suitable alternative for a particular situation. The potential menu of dispute resolution
alternatives includes:

e Early neutral evaluation: a process in which a neutral with substantial trial experience
hears best-case summaries and issues an advisory opinion and then may assist parties in
negotiation or structuring the next steps of their case;

o Mediation: a process in which a neutral assists parties in conflict to reach a mutually
acceptable agreement;

e Nonbinding arbitration: a process.in which a neutral decision-maker with specialized
expertise hears abbreviated proofs and arguments and issues a nonbinding decision;

¢ Binding arbitration or reference: processes in which a neutral decision-maker selected
by the parties or the court hears evidence and arguments under informal rules and issues a
decision that is binding on the parties, though subject to limited judicial review;

e Summary jury trial: a process carried out by a judge in which a special jury hears
abbreviated arguments and summarized evidence before deliberating on an advisory
verdict that the judge discusses with the parties;

o Abbreviated civil hearings: a formal adversarial process conducted under a streamlined
pfocedure to be used in cases where the lengthy discovery and other costly and time-
consuming devices of current civil procedures are unnecessary or inappropriate;

e Full civil proceedings: the present adversarial process of the full civil trial or hearing, to
be used where necessary or appropriate.

III. Dispute Resolution Alternatives
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The Commission’s recommendations call for full public funding of court-connected dispute
resolution alternatives, but they also recognize current fiscal realities by providing for a phased-in
introduction of the new process. ‘Thus, the volunteer ADR Planning and Implementation
Committee to be appointed by the Supreme Judicial Court under Recommendation II1.A.1: is
charged with developing a cost analysis of the program and seeking funding for the initial stages
of the implementation process. The activities of the Committee.will carry little or no cost and
should result in grant support to start the work of implementation. ‘The dispute resolution
procedural plan-to be developed under recommendation 1ll.A.2. will also be relatively cost-free,
because nonjudicial dispute resolution will be conducted by neutrals employed on a case-by-
case basis, rather than by salaried employees of the Judicial Branch. Moreover, the plan is to-be
phased in as resources become available to meet its costs.

Many of the remaining recommendations, such as those for training and familiarization in
Recommendation Ill.A.6.; also do not involve substantial cost. ‘Recommendations that do involve
significant cost, such as those for the establishment of a court ADR Service (II1.A.3b.) or for
development of a statewide ADR information and screening program (l1l.A.4) or a criminal
diversion program (IIl.A.5) will be implemented only as.resources become available in the form of
either private sector seed money and support or appropriations. -In sum, implementation of the
Commission’s recommendations for court-connected dispute resolution alternatives can begin
immediately. The first ste’ps will not only have significant impact in their own right but also will lay
the foundation for realization of the full vision that is embodied in the recommendations,

B. COMMUNITY DISPUTE RESOLUTION

A statewide network of community dispute resolution centers should
be developed to accept self-referrals and referrals from public and
private agencies including schools. These centers will handle disputes
that otherwise might never be litigated, pre-litigation matters, and
appropriate civil and criminal matters referred from courts, police,
and prosecutors (as provided in Recommendations A.4. and 5. above).

1. Planning Group

By 1994, a statewide planning group should be established and
charged with first developing pilot community dispute resolution
centers in several geographic areas of Maine and then coordinating
statewide development of community dispute resolution programs.

a. In 1994, the Supreme Judicial Court should appoint a Community
Dispute Resolution Planning Council.

b. This Planning Council should consist of representatives of the
following groups: community leaders, educators, dispute
resolution practitioners, social service providers, local bar
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associations and legal services providers, law enforcement
personnel, prosecutors, judges and representatives of such groups
as the elderly, disabled, and low income which have an interest in
community dispute resolution. Members should come from
diverse geographic regions of the state and from communities of
varying sizes and types.

c. Inits work the Council should make use of local expertise, and call
upon providers of mediation services for families and the elderly to
assist in planning and implementation of the centers.

2. Pilot Projects

The Community Dispute Resolution Planning Council should
establish at least three pilot community dispute resolution centers.

a. The Council should seek private funds to support its planning
efforts and the development of pilot programs.

b. The Council should seek to establish pilot programs in diverse
geographic regions of the state, including both urban areas and
smaller communities.

¢. The Council should establish standards and protocols for dispute
resolution services, including identification of types of cases that
are not appropriate for mediation. This work should be carried out
in conjunction with similar work being done by the courts.

d. The Council should establish training and evaluation standards for
the volunteer mediators who should provide services through the
centers. These standards should be consistent with those
developed by the courts and private dispute resolution
organizations.

e. The Council should monitor the quality of the services provided
through the centers on an ongoing basis.

3. Report to Legislature

The Council should report to the Legislature on the experience of the
pilot community dispute resolution programs and should make
recommendations to the Legislature regarding their extension
throughout the state. These recommendations should include
proposals for funding,.
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C. PRIVATE SECTOR DISPUTE RESOLUTION

1. Information and Referral Sources

Private dispute resolution practitioners should promote the use of
dispute resolution and increase access to it by continuing to improve
sources of information and referral.

2. Code of Ethics

Private dispute resolution practitioners in Maine should adopt a code
of ethics, such as the Society of Professionals In Dispute Resolution’s
code of ethics, and continue to develop appropriate standards of
practice, registration and performance-based certification.

D. PUBLIC SECTOR DISPUTE RESOLUTION

1. Interim Advisory Committee

An interim advisory committee should be established to provide
short-term assistance to state, municipal, and other governmental
entities in developing plans and policies for dispute resolution, as
described in Recommendations D. 2., 3., and 4.

In 1993, the Governor and Legislature should establish an unpaid
advisory committee including representatives of state and local
governmental agencies, agency constituencies, and dispute resolution
practitioners to:

a. Provide guidance-and expertise to state agencies, municipalities,
and other governmental entities in developing dispute
resolution policies;

b. Seek funding to support the committee’s work and to provide
training to agency personnel;

c. Review agency dispute resolution policies and recommend to the
Legislature statutory or other changes necessary to remove barriers
to effective use of dispute resolution by governmental entities;

d. Design and initiate a continuing study and analysis of the costs
and benefits of public sector ADR to both governmental agencies
and private groups and individuals;

Develop a proposal for a State Center for Dispute Resolution
that will assume the responsibilities and functions of the
advisory committee.

®
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2. Use by State Agencies

Provision should be made for expanded use of dispute resolution by
state agencies.

The Legislature should enact legislation modeled on the federal
Administrative Dispute Resolution Act of 1990 and the federal
Negotiated Rulemaking Act of 1990.

a. This legislation should amend the Maine Administrative Procedure
Act to clarify agencies’ authority to use dispute resolution in
resolving disputes and to use negotiated rulemaking when
developing draft regulations for submission to public comment
under existing provisions of the Act.

b. This legislation should provide for the creation and implementation
of agency dispute resolution policies that encourage greater
appropriate use of dispute resolution, as follows:

(1) Each state agency should designate a dispute resolution officer
to oversee the development and implementation of an agency
dispute resolution policy.

(2) Each state agency, in consultation with the Attorney General,
should adopt a policy addressing dispute resolution with
regard to:

e adjudications

° license or permit approvals

e enforcement actions

e contract administration

e rulemaking

e litigation
Policies will be implemented immediately where possible.
When developing policies, agencies should identify barriers to
effective use of dispute resolution, such as statutory and
regulatory barriers and lack of current resources.

(3) Each agency should provide training to the dispute resolution
officer and other appropriate personnel and the Attorney
General should provide dispute resolution training to its staff.

c. If the development of such policies and procedures imposes costs
on any agency, the Legislature should provide direct additional
appropriations to fund their development.
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3. Use by Local Government

Provision should be made for expanded use of dispute resolution by
governmental and quasi-governmental entities at the local level.

a. Cities and towns, with the guidance of the Maine Municipal
Association should review their dispute resolution processes,
including processes set out in contracts for services, and expand the
use of dispute resolution processes as appropriate.

b. Regional councils of governments or planning councils, with
guidance from the Department of Economic and Community
Development, should develop plans to educate municipalities
concerning appropriate uses of ADR in resolving disputes that
involve the development of comprehensive plans and in
coordinating between local governments with regard to planning
and development issues.

4. State Center for Dispute Resolution

A State Center for Dispute Resolution should be developed to provide
support for agency dispute resolution activities and to assist in the
resolution of public sector disputes.

a. The Legislature should create a State Center for Dispute Resolution
that will:

(1) Work with state agencies and municipal and other
governmental entities to continue developing effective and
appropriate dispute resolution policies and procedures.

(2) Educate and train agency and governmental personnel, dispute
resolvers, and the public in dispute resolution skills.

(3) Assume the responsibilities and continue the functions of the
interim advisory committee established under
Recommendation D.1.

b. The Center for Dispute Resolution should:

(1) Develop and administer procedures for handling and referring
policy disputes, including disputes between or within branches
of state government and public policy disputes involving other
governmental and quasi-governmental entities.

(2) Develop forums, panels of dispute resolvers, and referral
mechanisms for state, regional and local public policy disputes.
Fees for dispute resolution services may be charged by the
dispute resolution center or by dispute resolvers selected by
the parties.
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E. EDUCATION ABOUT DISPUTE RESOLUTION

1. Educational Planning Group

The Department of Education in cooperation with the education and
law faculties of the University of Maine System should convene a
group of teachers, school administrators, and dispute resolution
practitioners to plan and guide efforts to introduce the teaching of
dispute resolution principles and skills in the curricula of elementary,
middle or junior high and secondary schools. This same group should
also help plan and implement the development and use of
mechanisms for resolving disputes within school communities.

a. The Department of Education in conjunction with the Planning
Group should seek private funding to support its work and to
encourage schools to establish pilot dispute resolution curriculum
and dispute resolution programs.

b. In planning dispute resolution curriculum and dispute resolution
programs within schools, the Planning Group should draw on the
experiences of Maine schools and faculty who have already
implemented such activities as well as the experience and expertise
outside Maine.

¢. The Department of Education should report to the Legislature on a
plan to encourage and support dispute resolution programs and
curricula statewide.

2. Undergraduate Institutions

Undergraduate institutions should teach dispute resolution principles
and skills in the curriculum and should provide students and faculty
with direct experience of dispute resolution through the development
and use of mechanisms for resolving disputes within the college or
university community.

3. Professional Programs

Law schools and other graduate-professional programs should offer
courses addressing selection and appropriate use of dispute resolution
methods and instructing students in dispute resolution skills.

a. The University of Maine School of Law should incorporate
treatment of alternative dispute resolution methods in all required
courses where relevant and in appropriate elective courses and
should expand the present offerings of specialized courses in
alternative dispute resolution.
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b. The University of Maine School of Law should convene a group of
faculty from professional schools (including business, public
policy, education, nursing, and social work) to coordinate existing
dispute resolution programs and the development of new

interdisciplinary approaches to teaching dispute resolution theory
and skills.

4, Businesses and Law Firms.

The Alternative Dispute Resolution Committee and the Lawyer
Referral and Information Service of the Maine State Bar Association in
cooperation with the Attorney General should encourage and assist
Maine businesses and law firms to develop their own dispute
resolution practices, including use of appropriate dispute resolution
clauses in contracts and adoption of the pledge to consider dispute
resolution alternatives as proposed by the Center for Public
Resources, a national support group for the use of ADR in the

private sector.

5. Nonprofit Leadership and Adult Education Programs.

Private nonprofit community leadership training programs and adult
education programs should be encouraged to develop programs to
teach dispute resolution skills and to offer courses by various means,
including interactive television, that increase public awareness of
dispute resolution options.
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Commentary

The work of the courts will be complemented by a comprehensive network of community
dispute resolution centers, a cadre of private dispute resolution professionals, a new commitment
of governmental agencies to settle disputes appropriately, and an education system that teaches
dispute resolution skills and increases public and professional awareness of dispute resolution
alternatives. Resort to these devices for the resolution of conflict will both relieve the courts of the
burden of unnecessary or inappropriate litigation and provide resolution for disputes that the
present system does not address.

The community dispute resolution centers proposed in Recommendations H1.B will recruit
and train volunteers to assist people in the resolution of a wide range of conflicts, including those
involving families, school truancy and suspension, neighborhood, consumer, landlord-tenant, and
minor criminal or juvenile matters. The Supreme Judicial Court is asked to appoint an initial
planning group for the development of community dispute resolution centers, because this
activity should be carried out in conjunction with parallel developments in the court system. The
Community Dispute Resolution Planning Council, however, will be responsible for obtaining its
own funding to carry out the pilot projects contemplated by the recommendations, as well as for
making appropriate proposals to the Legislature or private funders to extend and make
permanent a community dispute resolution network for the state. Thus, no cost will be imposed
on the Judicial Branch for the implementation of this recommendation.

A strong network of private volunteer and professional dispute resolution services is
proposed in Recommendation HI.C. This network, entirely a matter of private enterprise, will
provide access to affordable and appropriate dispute resolution methods for individuals, groups,
businesses, and government agencies, either before or after bringing legal action. -

Recommendation {11.D. dealing with public sector dispute resolution does not call for direct
action by the courts. It is included because improved dispute resolution methods in the other
branches of government will have a significant impact on the work of the courts and because the
methods to be used are parallel to those that will be developed directly in the courts. Following
up on the recent successful use of negotiated rulemaking in implementing Maine’s transportation
policy referendum, federal legislation extending ADR methods to the administrative process
should be adopted for state government. The use of mediation under the recent revisions of the
Workers’ Compensation System should be closely monitored for adaptation in other administrative
settings. Municipal and regional governments should be encouraged to use ADR. Under the
auspices of a State Center for Dispute Resolution, governmental agencies, parties to disputes
with agencies, and parties having disputes in the public policy arena will use a full array of
dispute resolution methods leading to effective and sensible resolutions that avoid unnecessary
legal expense and delay.

Recommendation I1LE. recognizes the importance of education of both the public and the
relevant professionals on the methods, skills, and potential of ADR. The bench, bar, private
citizens and businesses, and public agencies will have broad understanding of the value and
appropriate use of the full range of dispute resolution methods, because schools, universities,
and other institutions and organizations will teach, as well as model through their own dispute
management procedures, both the uses and the skills of dispute resolution alternatives.
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the 21st Century, the court system will dispense justice in an
impartial, timely, efficient, and affordable manner. Cases will be managed in
such a way as to minimize costs and delays. Civil rules, procedures, forms and
practices within the Maine court system will be‘shnplified and standardized in

order to promote the speedy and economical resolution of disputes.

Criminal cases will be processed in a timely manner balancing the need for quick
resolution to protect societal interests and the need to ensure adequate protection
of the constitutional rights of the accused. Maximum consideration will be

given to jurors, witnesses, and victims of crime.

The criminal justice process will have statewide pretrial services, and
alternatives to incarceration will be readily available. Coordination
among service providers and other segments of the criminal justice system

will be extensive.



A. RULES OF PROCEDURE AND EVEDENCE

1. Review Rules

The Supreme Judicial Court, in concert with its various advisory
committees, should thoroughly review the procedural rules which
govern civil and criminal actions as well as the rules of evidence, with
an eye toward amending them to ensure greater efficiency without
compromising justice. Examples of measures that should be
considered in regard to civil litigation include:

a. Increase use of narrative statements and document summaries to
focus the issues under litigation;

b. Require early stipulation of facts for the same purpose;

c. Establish timeframes for filings and responses which provide rapid
processing and an expectation that those timeframes will be
adhered to by counsel;

d. Establish time limits on direct presentation and cross-examination;

e. Utilize attorney summaries and expand the use of depositions,
particularly those involving testimony of experts, in the
presentation of evidence;

Now, more than

. s ever, there is a
f. Increase use of electronic filing and other technology; and

g. Permit judges to recommend, require, or employ appropriate need to erase once
Alternative Dispute Resolution methods.
and
2. Simplify Rules for all the common

Simplify the rules of procedure and evidence as much as possible so
that all users of the court, those represented and those proceeding
without representation, have an enhanced ability to understand
and to make meaningful use of the justice system and to do so at a
more reasonable cost. The Supreme Judicial Court should explore
whether the distinctions between the civil rules and the criminal

picture of an
American court as
an institution rooted
rules could be minimized.

in the past, resistant

to change, and

B. CASE MANAGEMENT PROCEDURES restgnedto
1. Review Procedures inefficiency.
The Judicial Branch should continually seek modifications and Chief Justice C.C.
innovations in court procedures to achieve greater efficiency while g%gfff&“é@i’cgoéfjer
Alabama
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The court should
reaffirm, through
its rules and its
actions, that
discovery of
relevant
information in a
straightforward,

timely manner is

the right of every

58

litigant.

still maintaining its high standards. Examples of possible
improvements include:

a. Assess the benefits of assigning two judges to a single jury trial list;

b. Expand the use of differentiated case management to assure that
cases get the type of judicial attention required;

c. Expand use of phone conferences, telephone (and eventually
interactive video and computer conferencing) motion hearings, and
other means of facilitating inexpensive resolution of issues; and

d. Expand use of alternative dispute resolution methods and dispute
resolution information and screening.

2. Single-Judge Assignment

To the extent possible with civil cases, and with due regard for the
concerns of rural courts, the use of single-judge assignments should be
expanded to allow continuity and efficiency of case processing. In
cases which extend over a long period of time, the proceedings often
are complicated by the fact that several judges may be involved. In
many of those cases, it is important that the assignment of judges
assure that those cases be scheduled before a single judge. Single-
judge assignment pilot projects, such as those to be implemented in
1993 in Cumberland and Somerset Counties, are strongly encouraged.

3. Early and Decisive Judicial Intervention

Much of the delay and cost associated with litigation can be attributed

~ to lack of active judicial involvement. The courts should control the

flow of cases, from initiation to completion, through adoption and
enforcement of reasonable time standards and procedures, and
through an active judicial role, including active encouragement of,
and involvement in, alternative dispute resolution.

4. Discovery Abuses

Misuse and abuse of the discovery process in civil litigation
contributes substantially to cost and delay in the process.

a. The court should reaffirm, through its rules and its actions, that
discovery of relevant information in a straightforward, timely
manner is the right of every litigant. In all matters there should be
an order outlining the timeframe for initiation and completion of
discovery to which the parties are expected to adhere.

b. A mandatory disclosure rule should be considered. Each party, by

rule, would be required automatically and routinely to provide the
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other side in a timely fashion with certain basic information. If a
need is demonstrated, further information may be obtained
through a formal discovery process which should be strictly
monitored by the court.

C. JURY MANAGEMENT

1. Reduction of Current Burden on Public

Efforts should be undertaken to reduce the burdens currently placed
on those selected to perform jury duties.

a. When a jury pool is in, multiple juries should be selected;

b. Jurors should be able to select the portion of the overall jury service
which is most convenient for them in those cases in which the court
has determined that full jury service would truly be a hardship;

c. Every effort should be made to hold a trial on the day originally
scheduled. If there is uncertainty whether criminal trials will
proceed, lawyers should consult with the court early in the
morning and jurors should be directed to contact the court later
that morning to ascertain if they should report at a designated time;

d. All motions in limine should be deferred until after jury selection to
reduce the number of individuals required to wait; and

e. Jurors should not be required to be present in court if they could be
available on short notice.

2. Long-Range Efforts for Burden Reduction

When technology and staff resources are sufficient within the court
system, shorter terms of jury service, such as a “one week-one trial”
approach, should be attempted.

D. FORMS AND STANDARD PROCEDURES

1. Modification and Creation of forms

The courts should establish standardized forms whenever possible to
reduce confusion for citizens, clerks, judges, lawyers and others who
come in contact with the system and its documents. Standardization
will improve the ability of personnel to process paperwork. The
standardization process should involve citizens and literacy
volunteers and should use nontechnical language whenever possible.
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2. Standardization of Procedures.

The courts should also establish standard procedures for processing
cases from filing through disposition. Although this approach will
not be possible for all litigation, many matters can be conducted in
such a manner, allowing participants and clerks to better predict the
course and timing of litigation. Scheduling and handling of specific
types of matters throughout the state, such as Protection From Abuse
actions and in forma pauperis proceedings, and standardization of
routine matters (similar to small claims proceedings) through the use
of forms and computers will enhance the ability of citizens to use the
court without legal representation if they choose or need to do so.
Procedures for adoption and surrender and release of parental rights
in Probate Courts are also in need of standardization.

Commentary

Perhaps no other single topic has a greater impact on the actual and perceived productivity
of the courts than that of trial and case management.. Certainly it appears to have the most
frequent and direct impact on the users of the judicial system. Delays in preparing and. -~
presenting a case, the costs associated with discovery and trial, the.amount of time unnecessarily
consumed by actual litigation, and the availability and impact of aiternative dispute resolution all
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affect the total productivity of the legal system. Delays in resolution of urgent disputes can have a
devastating effect on the parties.

The Commission recommends a deliberate, systematic review of the rules and procedures
which govern case preparation and presentation as a prelude to modification of the system to
reduce delay without affecting the quality of justice. Many of the specific recommendations entail a
new approach to case presentation which stresses the need to crystallize and narrow points of fact
and law which are critical to the dispute presented and about which the parties disagree.
Procedures for increased use of alternative dispute resolution are detailed in Recommendations
I.A.2.,4.,5. Attitudinal and procedural changes are to be accompanied by an increased utilization
of technological advances for matters ranging from routine filings to the use of videotaped expert
testimony. '

There are barriers to use of the judicial system that, although more subtle than those of money
and time, are equally effective in limiting access to the courts. The most widespread of these is the
complexity of the legal system; it intimidates potential users and artificially curtails the actions of
those who are already involved in litigation.. Even lawyers may be unabile to explain procedures
and requirements which seem to exist because they have always been so, often without a still valid
purpose, In too many instances, there are wide disparities in forms and procedures not only
among the Superior, District, and Probate Courts, but among the different jocations of each court.

The recommendations reaffirm the need for courts to reassert control over the timing and
character of litigation through more active participation and intervention. Such a role not only
reduces delay but can lessen the impact of financial disparities between the parties. Courts should
also attempt to standardize forms and procedures to increase the predictability for users and
reduce confusion and attendant delay and costs. As an example, in family law matters, creating
standardized forms for motions to enforce judgement and motions for contempt which would be
available at all clerks’ offices would significantly assist unrepresented parties as well as others.

Efforts should also be made to reduce the often substantial burdens placed upon those called
as jurors, The current system of jury selection and utilization requires potential jurors to set aside
substantial amounts of time on the possibility their services will be required. Continuances are
especially burdensome if a juror lives considerable distance from the court. The courts should
assess the method of jury selection to decrease the time and uncertainty for those citizens asked to
discharge this vital obligation, '

E. CRIMINAL JUSTICE ISSUES

1. Pretrial Services

Pretrial services, such as evaluations, counseling, and treatment,
including services for juveniles, should be mandated statewide with
monitoring and funding to be overseen by Maine’s courts. Screening
for bail consideration should be provided prior to a defendant’s first
appearance before the court in order to establish eligibility for court-
appointed counsel and release assistance and the least restrictive
conditions of release necessary to preserve the integrity of the judicial
system. Neutrality of pretrial services must be guaranteed.
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2. Alternatives to Sentencing and Incarceration

Programs offering diversion prior to trial and sentencing options
should be supported and expanded statewide. These programs
should encompass juveniles as well as adult offenders.
Implementation of a first offender diversion program and
continuation of electronic monitoring and intensive probation are all
supported by the Commission. Judges should be aware of, and use,
the most appropriate sentencing and placement options.

3. Criminal Justice Process Coordination

There should be closer coordination among the various segments of
the criminal justice process. Monitoring the interrelationships among
the criminal code, the criminal docket, the availability of judicial and
prosecutorial resources, the sentencing guidelines, the adequacy of
prisons and jails, the availability of pretrial screening and diversion to
alternative dispute resolution, the availability of dispositional
alternatives and the capacity of the Probation Department should be
an ongoing responsibility of some group such as the newly formed
Maine Criminal Justice Commission.

4, Coordination with Providers of Social and
Mental Health Services

a. There should be closer coordination among the judges, the District
Attorneys, the Department of Corrections, the Department of
Human Services, the Department of Education, and the
Department of Mental Health in providing social service,
evaluations, counseling, training, and residential and/or
institutional placements.

b. Judges should be briefed on, and periodically visit, institutions to
which they sentence criminals or juveniles or commit persons who
are mentally retarded or suffering from mental disease as well as
the community-based services in which persons whom they place
on probation are required to participate.

c. More testing and treatment resources, especially for substance and
sexual abuse, are needed in prisons, jails and juvenile facilities as
well as in community settings for persons on probation. Literacy
training and vocational education opportunities are also needed in
all facilities. Failure to provide these services is extremely short-
sighted and will multiply the costs to society in the long run.
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Commentary

The ability of the criminal justice system to fulfill its adjudicatory, protective and rehabilitative
functions has been severely curtailed by a lack of resources and coordination. Too few pretrial
services are available such as evaluations, counseling, treatment, determination of appropriate
bail release conditions and pre-appearance screening of eligibility for appointment of counsel.
There are insufficient alternatives to incarceration at present. The lack of coordination among
the participants of the system, from prosecutors to social service providers, often results in
dispositions which reflect the absence of alternatives rather than the unigue circumstances of
each case,

As the breadth of programs expand and their viability is ensured through adequate funding,
the courts must make efforts o familiarize themselves with the resources available.” Judges
should understand the scope and purpose of the institutions and services available at all stages
of the criminal process and should be attuned to discrepancies between the design and actual
operation of those programs. :Coordination of participants will reduce duplication, stretch limited
resources and promote dialogue among entities which have, in the past, seen themselves as
competitors for-funding rather than as colleagues in the justice system.,

It is the prerogative of the Executive Branch, subject to.constitutional and statutory
limitations, to decide which cases should be brought to court, which cases should be diverted or
informally adjusted, and whether there should be pre-indictment probation or pretrial counseling
and treatment, “Information about types of resources such as counseling, treatment, the
availability of foster homes or group homes, must be available to judges in pre-adjudication bail
proceedings and in making post adjudication decisions on sentencing options/alternatives for
adults and juveniles and for deciding about placements or commitments in civil proceedings.
Resources are too scarce to be squandered or not used to the best advantage. The proper
disposition in sentencing, especially of juveniles, should not depend on which Department has
funding for services or a vacant bed in facilities under its jurisdiction. Diversion of certain
criminal matters to alternative dispute resolution is covered in Recommendation 1Il.A.5.

Lack of close coordination between criminal prosecutors and case workers from the
Department of Human Services impacts the work of the courts because abuse cases are often
delayed until decisions about criminal prosecutions are made and charges are processed. This
in turn delays permanency planning for children and treatment for abusers.

5. Juvenile Matters
Improvements are needed in the juvenile justice system.

a. Closer coordination between the juvenile docket and the family
docket should be established.

b. All judges handling juvenile matters need to receive increased
training about juvenile justice programs and services. Judges who
preside in Juvenile Court should be rotated periodically to avoid
burnout.
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c. Written policies must be developed for all courts regarding the
court-appointment process. Appointment procedures for juvenile
matters vary widely from court to court.

d. Additional time limits need to be imposed in juvenile matters in
such areas as time to dispositional hearing and time for juvenile
evaluations.

e. Meaningful probation is a needed service for juveniles.

Commentary

Many of the same factors which support special consideration of family matters are also
germane to juvenile matters. :-The Commission’s recommendations are designed to reflect these
time, sensitivity and disposition factors as well as to reflect the Juvenile Code’s emphasis on
treatment and rehabilitation. - Due to the press of workload in District Court and delays in District
Attorneys offices, some juvenile matters do not receive sufficient time and attention and are not
heard on a timely basis givén a juvenile's sense of time. An increase.in judicial effectiveness with
juveniles will pay larger dividends than many other improvements in the system in terms of social,
human, .and economic impact. Judges need to take a particularly active role in juvenile matters for
just that reason.

Closer coordination between the juvenile docket and the family docket is currently being
accomplished to some extent because District Court. judges, who handle the bulk of family
matters, also sit as the Juvenile Court. Judges who specialize in family matters have easily
transferable skills in handling the juvenile docket. Many of the recommendations previously
outlined in the discussion of the alternate dispute resolution programs in criminal proceedings are

_particularly appropriate in juvenile proceedings.

6. Victim Involvement

The following steps should be undertaken to increase victim
participation in the criminal justice process:

a. Services for victims, including victim advocates within the District
Attorneys’ offices, should be expanded in order to adequately
fulfill their mission.

b. Prosecutors should give victims of crime notice of all significant
stages of the proceedings and keep victims informed of the
progress of their cases; prosecutors, judges and court personnel
should accord due respect to the victim’s role in criminal
proceedings and to the victim’s position regarding disposition and
outcome of the case.

c. Especially in domestic violence and sexual abuse cases and in any
criminal cases involving serious physical or emotional trauma or
serious financial loss to a victim, the victim and/or victim’s family
should be involved and should be heard concerning the disposition
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of the case, whether by plea bargain or by conviction after trial or
open plea. If for some reason the victim and/or victim’s family has
not been notified or is not available or interested in the outcome,
the court shall be made aware of these facts and should continue
the matter to allow for victim input whenever feasible and
appropriate.

d. The Department of Attorney General, which is responsible for
implementation of the Victim Compensation Program, should
make available to all District Attorneys and to all law enforcement
agencies a fact sheet for victims containing information about the
victim advocate and victim compensation programs.

Commentary

Although Maine law currently gives victims of crime a role in the sentencing process, the
criminal justice system does not do enough to accomplish the actual participation of victims in
sentencing proceedings. The Commission's recommendations are intended to assure that
prosecutors and judges do everything possible to ensure the actual participation of victims in
the process.

7. Discretionary Use of the Grand Jury

The time and expense associated with the Grand Jury process in its
present form is of questionable benefit. The use of a grand jury should

-be left to the discretion of the District Attorney or Attorney General so
that it is available in very sensitive or highly politicized cases but not
constitutionally required in others. Such a change needs to be
monitored to assess whether there is an increase in the demand for
judicial resources because of a significant increase in contested
probable cause hearings.

Commentary

The Grand Jury is deeply rooted in American jurisprudence and historically has been very
important as courts and society evolved. ‘Now it is rare that a Grand Jury fails to indict someone
if the District Attorney wishes to obtain an indictment. Today in Maine, ‘as in other states, its use is
only significant in a limited number of high profile cases, and cases involving political overtones
or public sensitivities. In those cases, under the Commission's Recommendation, the District
Attorney would still have the option, but not be constitutionally required, to use the Grand Jury.
By eliminating mandatory grand juries, much duplication of effort in the processing of the same
cases in District and Superior Courts can be avoided and delay can be reduced.
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STRUCTURE AND
JURISDICTION OF THE
COURT SYSTEM

the 21st Century, court structure will be designed to serve
the interests of the public and not any particular group of judges or lawyers
and will be as simple as possible. The type of courts, the horizontal and
vertical integration of courts and court functions, and the optimum
geographical consolidation or decentralization of physical facilities will vary
from time to time as the result of societal changes, demographic trends,
advances in and availability of technology, and changing public expectations

about the role of courts.

The Supreme Judicial Court will have considerable flexibility in its authority
to modify court organization and operations and to allocate resources to

accomplish these goals.




A. STRUCTURE OF SYSTEM

1. Superior and District Courts

The following operational changes are recommended to improve
coordination between the Superior and District Courts and the
flexibility with which they deliver services without altering the
present structure:

a.

Judicial Cross-Assignment. Cross-assignment of judges in all trial
courts by the Chief Justice should be routinely used to maximize
personnel and facilities, accommodate the special demands which
rural areas place on the available judges, and expand the variety of
matters to which judges are exposed. To maximize judicial
availability, every judge appointed to a trial court should
understand that s/he may be cross-assigned.

. Resident Judge System. The current resident judge system should

be abolished. In high volume areas (determined by the Chief
Justice of the Supreme Judicial Court) where judges often serve in
administrative capacities and as informational resources for clerks,
one supervisory judge per area could be designated. In those areas
where it is deemed appropriate to have supervisory judges, the
Chief Judge of the District Court and the Chief Judge of the
Superior Court should have the authority to designate such judges
for their own courts.

. Same Title. All trial judges should have the same title to reaffirm

the parity of judges irrespective of the courts to which they are
appointed or assigned. The members of the Supreme Judicial
Court should continue to be referred to as “justices;” all others
should be designated as “judges.”

. Equal Pay. Current Superior and District Court judicial salaries

should be equalized to reinforce the position that there is no
difference in the quality and the importance of the work of all
Maine trial judges. Parity should be achieved by increasing District
Court levels to those of the Superior Court, as soon as possible, but
at least within the next five years. Pay equalization must not
compromise funding for future increases in the salaries of current
Superior Court judges.

. Merged Personnel and Records. Support personnel and records

should be merged administratively in court locations where current
Superior and District Courts are housed together or in close
proximity. The resident judge system needs to be abolished prior
to this administrative merger.
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f. Clerk Cross-Assignment. The cross assignment of clerks between
the present Superior and District Courts should be used to
accommodate shifts in workloads and maximize limited personnel.

g. Docket Numbering System. The court should develop a uniform
docket numbering system for all courts and regions to enhance
access as well as the ability to use cross-assigned clerks for
docketing duties.

h. Central Filing. The use of central filing for all courts from all
locations should be established to minimize public confusion,
ensure uniform docketing and procedure, and maximize limited
personnel and resources. This can only be accomplished when
electronic data transmission and imaging technology are available
to support this effort. Litigants should be able to file in any
location of the trial court, relying upon court personnel to ensure
transmittal of the paperwork to the appropriate division and
location as an administrative matter.

Commentary

The Commission recommends no change in the basic structure of the Superior and District
Courts. Section V.A. contains a number of functional recommendations designed to improve
coordination between those courts and to increase the flexibility and efficiency with which all of
Maine's courts deliver their services.

The Legislature instructed the Commission to study the "[integration of the jurisdictions of the
various court systems, including the feasibility, cost and method of creating a unified trial court
system” for Maine [P.L. 1989, ch. 891, § B-5(1)]. The Commission gave extensive consideration
to this issue, beginning with a symposium on court structure held on January 16 and 17, 1992, at
which representatives from a number of states with "unified” systems discussed their experiences
with Maine judges, lawyers, and others.! In addition, the Commission contracted with the
National Center for State Courts to examine the current status of court organization in Maine and
survey prevailing attitudes about further consolidation of Maine Courts. Then, in response to
alternatives submitted to the National Center by the Structure Task Force, the National Center
suggested the implications and factors to be considered in deciding among the various options.
No empirical data on the impact of court unification on the effectiveness of court performance
could be obtained.?

From these preliminary efforts, it became clear that there was no single view of what the
concept of a “unified trial court” meant. In the course of the Commission’s deliberations, three
basic models were considered:

! See Commission to Study the Future of Maine's Courts and Maine State Bar Association, Exploring Maine’s
Future: Symposinm on Court Structire (1992).

2 See Commission to Study the Future of Maine's Courts, Phase I Report: A Working Document,
55-115 (1992).




(1) Complete merger of the present Superior, District, Administrative, and Probate courts in a
single statewide trial court of general jurisdiction with appropriate divisions for specialized
matters such as family law and appeals.

(2) Creation of a single statewide "Superior Court" in which the present Superior and District
Courts would be reconstituted as the “Circuit” and “District” divisions, retaining their
present jurisdiction and personnel. Separate “Family” and "Appellate” divisions would be
established within this single court. The Administrative Court would be abolished and its
jurisdiction incorporated in the single court. The Probate Courts would retain their present
functions but Probate Judges would become part of the Judicial Branch.

(3) Retention of the present system of separate courts, coupled with a variety of operational
and internal structure changes to increase coordination, efficiency, and flexibility.

After extensive consideration, models (2) and (3) were presented to the public in the
September 1992 Preliminary Recommendations of the Commission as Alternates A and B. "Eight
Commissioners had favored Alternate A, six had favored Alternate B, and one had abstained.
During the public hearing, there was almost no public comment on the unification guestion.

At the meeting of the Commission following the public hearings, ten of the 16 Commissioners
present favored Alternate A, but the proposal did not receive the two-thirds vote necessary under
the Commission’s bylaws for adoption as a final recommendation. A number of specific
recommendations for functional change were approved, however, including equalization of the
salaries and status of judges, abolition of the District Court resident judge system, and cross-
assignment of all judges and other personnel of all trial courts to maximize the use of personnel.
The Commission also approved recommendations to develop family and appellate divisions
~ within the trial courts, improve the handling of juvenile matters, abolish the Administrative Court
and incorporate Probate Judges into the Judicial Branch. See Recommendations IV.E.5., V.A.2.
to 5. These changes will provide many of the benefits that formal structural unification has been
designed to achieve in other jurisdictions.

The history of Maine’s court system shows that no particular court structure can remain
frozen in time. Creation of the statewide Superior Court in 1930 and the District Court in 1962
were major initiatives to adapt the courts to changing needs of the public. The Commission has
fulfilled its mandate from the Legislature with its exhaustive consideration of trial court unification
in Maine’s present circumstances. This study does not presume to be the final word on the
subject, however. Court structure must be subject to continuing review and reevaluation in light
of changes in social and economic conditions, technology, and the needs and expectations of
Maine's people.

Using the planning mechanisms described in Recommendation V1.B., the Judicial Branch
can conduct this review through a continuous court-structure monitoring process. This process
would be based on a determination of public needs in light of data and projections in the areas of
access, trial and other dispute resolution functions, demographic and geographic trends,
administrative and technological developments, the need for flexibility in the utilization of
personnel and fiscal resources, and a continuing cost-benefit analysis.

Throughout this report, the Commission has emphasized public satisfaction, access, and
operation and fiscal effectiveness as goals for the courts on a par with, or necessary to, the
overriding purpose of the fair and due administration of justice. The Judicial Branch should take
responsibility for the continuing evaluation of the structure of Maine’s courts to assure that these
goals are met despite inevitable social, economic, and technological change.
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2. Family Matters

a. Non-adversarial Administrative Forum. As rapidly as possible,

the Judicial Branch should work in concert with the Legislature to
design, and then submit for Legislative approval, a non-adversarial
administrative forum to handle domestic disputes with special
safeguards for cases involving violence or abuse within the family.
With a system patterned on the administrative hearing model,
litigants would be assisted in presenting facts critical to a fair
resolution of their disputes. This forum should use social, financial
and other dispute resolution services. Judicial resolution of serious
factual or legal issues should be preserved and available by
reference from the administrative forum and by judicial review of
administrative decisions.

(1) Even with a non-adversarial administrative forum to handle
domestic disputes, there should be judicial oversight/
ratification of even uncontested matters, especially if they
involve children.

(2) Access to the non-adversarial forum should be through the
information and screening program recommended in
Recommendation III.A 4.

. Continuation of the Family Court Project. The Family Court

Project should continue and expand into other high volume
geographic areas as well as in other areas where it is determined to
be appropriate. The nature of the project would remain
unchanged, including the continuation of concurrent jurisdiction
between the present Superior and District Courts to ensure access.

In the near term, expansion would not require new staff or judicial
resources, but would draw on the experience of the Portland
project in:
e Coordinating the processing of present Superior and District
Court family law matters;

e Using innovative scheduling procedures to achieve earlier
access to the courts;

o Offering pretrial and case management services through the
dispute resolution information and screening program
recommended in ADR Recommendation [I1.A 4., when in
place, to increase non-adversarial dispositions and tighten the
management of trial lists;

e Using judges who have a special interest in family law matters
and offering them educational and other support;

e Connecting with community resources such as guardians ad
litem, mental health services, supervised visitation centers,
parental education programs, etc.
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Until economic circumstances change, the Family Court Project can
only serve as a focus for the accomplishment of the above
objectives using current resources.

To accomplish a thorough assessment of the Family Court Project
in its present or expanded form, the sunset provision of its enacting
legislation should be extended five years from the effective date of
the extension.

c. Family Court as a Division of the District and Superior Courts. In
those areas in which the Family Court Project exists, or into which
it is expanded pursuant to V.A.2.b,, it shall be structured as the
Family Court Division of the District and Superior Courts. When
the Administrative Court is dissolved, the Chief Justice should
designate a primary judge from each trial court to provide the
approximate level of judicial resources currently being devoted to
the project by the Administrative Court. One of these judges,
provided with appropriate staff assistance, should be charged with
directing the project.

Commentary

The Family Court Project was undertaken in 1990 on the premise that family matters are
unigue and should be accorded special focus and consideration. The issues raised in such
proceedings are emotionally charged and often concern the well-being of children in.our society.
Delay and insensitivity in these cases can further heighten the anxiety and damage occasioned
by such family controversies. “The Family Court Project encompasses.not only special
procedures and scheduling, but sensitivity to family issues on the part of clerks:and judges with'a
special interest and expertise in family matters. - See also Recommendation IV.E:5, concerning
closer coordination between the juvenile docket and the family docket.

3. Abolition of the Administrative Court

The Administrative Court as a discrete entity should be abolished and its trial
functions transferred to the District Court. However, the filing and docketing of
these administrative matters should continue to be centralized in order to be
handled most efficiently and to avoid having to train all clerks to handle this
small, but distinct, caseload. An Administrative docket in the District Court
would provide such centralization. Although docketed centrally, cases formerly
heard by the Administrative Court could be heard statewide. The appellate
function of the Administrative Court should go to the new Appellate Division.
The two judgeships from the Administrative Court must be retained and
transferred to the District and Superior Courts, where the two Administrative
Court Judges have been providing badly needed support.
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4. Probate Court

a. Full-time Probate Judges. The structure and function of the
Probate Court should remain essentially unchanged at the present
time. However, as the current part-time probate judges finish their
terms, the positions should be filled through appointment of 4 full-
time probate judges. Although their work would largely be within
the Probate Court, these judges should be part of the Judicial
Branch, receive the same pay as other trial judges, and be available
for cross-assignment in the District and Superior Courts.
Administratively, the Judicial Branch should establish regions to be
served by the various Probate Court Judges which reflect
groupings of counties that are geographically contiguous.

b. Registries and the Courts. The Probate Courts and Registries
should become part of the Judicial Branch when other changes in
the court system have increased the accessibility, affordability, and
efficiency of the system to the level of the present Probate Courts.
Paralleling the clerks of courts, the registers should be appointed.
The transition from county to state courts should be done with the
cooperation of county government,

Commentary

In the past, there have been discussions concerning the value and structure of both the
Administrative and Probate Courts. In regard to the former, the Commission’s recommendation
reflects the consensus that the current workload of the Administrative Court does not justify its
continued existence as a separate entity. At the present time, Administrative Court judges spend
the majority of their time hearing Superior and District Court matters, especially family law
disputes. Their work has been indispensable in those courts. Those judges have provided
substantial staffing for the Family Law Project. The small number of true administrative law cases
could easily be subsumed into the caseloads of other courts.

The Probate Court system in Maine has been challenged for the appearance-of impropriety
conveyed by the presence of part-time judges who are not restricted from practicing law in the
communities in which they serve. Strong public and legislative support for the present structure
of the Probate Courts and Registries of Probate exists because the present Probate Courts work
well in that they are user friendly, the unrepresented litigant is able to conduct business with
relative ease, the courts are affordable to use, and there is a minimum of delay. Fiscal realities
also would make assumption of the probate function by the state impossible at this time. The
Commission's recommendations, therefore, are designed to address in the short term the
perception of impropriety, but leave to long-range planning the transition of the Probate system
from a county-based and directed structure to part of the state system. Although our
recommendation calls for the cross-assignment of Probate Judges to hear other matters, the
Commission did not envision that non-Probate judges would be assigned to the Probate Court in
the near future.
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5. Appellate Courts

a. Creation of an Appellate Division. An Appellate Division should
be established in the Superior Court to hear appeals. Present
appellate jurisdiction would remain unchanged, with three
exceptions, so that appeals from the Probate Court and Superior
Court would continue to go to the Supreme Judicial Court and
those from the District Court and state and local administrative
agencies would go to the Appellate Division.

The three exceptions are:

(1) Appeals from all types of family matters should go directly
to the Law Court regardless of which court they originate in,
unless all parties agree to a final appeal to the Appellate
Division with no further appeal to the Law Court;

(2) Parties who wish to appeal from civil, non-family matters
originating in the District Court could, if all parties agree, opt
for a final appeal to the Appellate Division with no further
appeal to the Law Court; and

(3) The appellate functions of the present Administrative Court
would go to the new Appellate Division.

Appeals would be heard by an individual judge. Over time, as
caseload requires and as the discretionary jurisdiction of the
Supreme Judicial Court is increased, three-judge panels within
the Appellate Division for review of some types of matters,
wouldbe appropriate.

b. Increased Discretionary Jurisdiction in the Supreme Judicial
Court. The Supreme Judicial Court should be provided with a
mechanism which will allow it to handle the increasing number of
appeals already docketed and the further increases projected for
the future. An expansion of the discretionary appellate

jurisdiction of that court will allow it to operate essentially as a
“certiorari” court, able to decline to hear repetitive matters which
have no law-shaping value.

c. Bypass Procedure. Rule 72 of the Maine Rules of Civil Procedure
should be expanded to allow a Superior Court Judge to
recommend to the Law Court that the Superior Court be bypassed
for appeal purposes, even when both parties do not agree, if there

is a question of law of sufficient importance or doubt, or if it is very
clear that a case will proceed on to the Law Court regardless of
Superior Court action. The Law Court should be able to decline to
accept the Superior Court recommendation.
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Commentary

The multi-tier appeal process currently in place hampers swift resolution and finality of
decisions, particularly in family matters which originate in District Court. With few exceptions, the
Superior Court has ho mechanism for prioritizing cases to allow “fast tracking” in matters where
delay is especially detrimental. Multiple levels of review in some matters can be highly repetitive
with no systemic benefit. -Staff shortages and anticipated significant increases in the number of
appeals in the future will exacerbate these problems. The Commission’s recommendations will
allow.more prompt attention to appeals which will no longer have to compete with trial work for
judicial attention. . Family matters would no longer be subject to two levels of appeal.

B. JURISDICTION

1. Overlapping jurisdiction

A study should be undertaken on whether to change the jurisdiction
of the Superior, District, and Probate Courts to minimize those areas
of concurrent jurisdiction for which there are no compelling reasons.
Caution needs to be exercised in this area so that access is assured in
rural areas.

2. Administrative Forums

Administrative forums similar to the traffic violations bureau should
be developed for the processing of routine cases which do not require
judicial attention. These areas might include: commitment reviews of
Pineland and Augusta Mental Health Institute cases, enforcement of
money judgements, violations of fish and game laws, truck weight
requirements, and motor vehicle sticker violations. Judicial review of
these administrative processes should be maintained.

3. Ministerial Functions

The Judicial Branch should review all judicial functions to determine
which functions are purely ministerial in nature, and therefore, do not
require judicial attention, and recommend to the Legislature other
mechanisms for that work.

4, Small Claims

The financial limitation should be raised for small claims to at least
$3,000.00. Provision should made for a periodic review of that
monetary limit and consideration given to tying it to an economic
index such as those commonly used in lease agreements.
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Commentary

Given finite financial resources, the use of judicial resources should be reserved for cases
where judicial involvement is necessary. Courts should be called upon to resolve matters only
when an effective court remedy is possible. Futile court orders only serve to lessen respect for the
justice system and waste valuable court resources (e.g., Protection from Harassment actions
involving children on school buses calling each other names).

Much of the increased pressure placed on the judicial system is attributable to a tendency on
the part of the Legislature to insist that the courts resolve society’s problems. Thus, the Legislature
often criminalizes behavior that it finds distasteful or unacceptable, presuming that the judicial
imposition of prescribed sanctions will curb those activities. Forcing the courts to deal with these
matters slows the system substantially and diverts time and resources from truly critical legal
issues. Any increase in delay, with its concomitant increase in cost, magnifies the barrier to
access by the common citizen. Obviously, the use of the judicial system in this manner carries a
real cost to society as a whole. There must be a reassessment of what issues and disputes can
and should be resolved in the judicial system and which are more appropriately handled in other
forums.  Such other forums should include expanded use of administrative hearings and
procedures for matters which do not require judicial intervention. -Such hearings are designed to
ensure a full and impartial statement of the pertinent facts and appropriate resolution safeguarded
through the continued availability of judicial review,

Some functions now performed by judges are purely ministerial and should not require judicial
attention. For example, there are many hearings in District Court in which a large number of
defendants fail to appear. Presently a judge must sign every one of these complaints or pleadings
when a clerk could readily exercise that function. Many matters in Probate Court are purely
ministerial as well and might be more appropriately handled by Registers.

Although the small claims approach has been successful in allowing unrepresented litigants
to resolve disputes without the financial burden of retaining counsel, the jurisdictional limit of the
small claims court has not kept pace with dramatic changes in the nation’s economy. The
jurisdictional limit was $35.00 in 1945 and has only been raised to $1,400.00. Today many citizens
with mid-size disputes are cut off from the judicial system because their claims are above the
jurisdictional limit but not significant enough in terms of dollars to engage attorneys. A system for
periodic review would ensure that the limitations reflect economic realities.
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the 21st Century, the Judicial Branch will be governed by
strong management with clear and distinct lines of authority and
accountability and will foster the efficient use of public resources to enhance
the effective delivery of court services. Its performance will command the
respect and trust of the public and their representatives in the Legislatuire.
The Judicial system in Maine will be committed and have the ability to do
long-range planning and priority setting, and will have state-of-the-art
technology and systems to collect and analyze relevant data about the courts

and users of the courts.

Methods to evaluate the performance of the court will be in place for all

court employees and the system as a whole.

The courts will use and plan for advances in technology to increase access,
convenience and ease of use of the courts for all citizens. The selection,
training, and compensation of judges and staff will ensure that the
judicial system is staffed by persénnel of the highest possible

professional qualifications and these personnel will reflect the diversity

of Maine’s population.



A. LINES OF AUTHORITY
1. Chief Executive Officer

The Chief Justice of the Supreme Judicial Court, as the chief executive
officer, has responsibility for the operation of judicial functions, court
management, and business functions. The Chief and the Supreme
Judicial Court, in consultation with the chiefs of the trial courts,
should establish the vision, overall goals, and major policies of the

. Judicial Branch and be responsible for overseeing the courts’ progress
toward those goals and mission.

2. Chain of Command

The Chief Justice and the Supreme Judicial Court should establish
clear lines of authority and a chain of command for implementing
policy and for operations and reporting.

3. State Court Administrator

The Chief Justice should be assisted by a State Court Administrator,
directly answerable to the Chief Justice, who serves as a chief
administrative officer for both the management and business
functions. The Court Administrator should be knowledgeable about
the judicial functions of the court as well as having strong
administrative and personal relations skills.

4, Clarification of Roles

Given the existing, and probably inherent, tension among judicial
functions, management of day-to-day court operations and the
business functions of the court, an ongoing collaborative discussion
process with representatives from the various functions should be
undertaken in order to maximize the contributions of each and
minimize misunderstandings.

The Judicial
system shéuld

incorporate the

5. Participatory Decision-making concept of

In order to further its quest for excellence and enhance the morale of
its personnel, the Judicial system should incorporate the concept of
participatory decision-making as a guiding principle.

participatory
decision-making
as a guiding

principle.
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Commentary

To maximize and enhance its personnel, physical, and financial resources in a world of
ever-expanding demands, the Judicial Branch must establish a system of self-management and
planning which is clear, comprehensive, efficient, and flexible. The Commission’s
recommendation clarifies roles and lines of authority for both the administrative and judicial
functions of the courts. - It also encourages participation by all the discrete elements of the
judicial system in policy and administrative decision-making to gain the benefits of diversity and
to garner consensus. -The Commission supports the recommendations of the Special
Commission on Governmental Restructuring on these issues.

The Commission acknowledges and applauds the efforts already begun under the
leadership of Chief Justice Wathen to develop participatory decision-making and to promote
greater efficiency in the use of resources.

B. PLANNING CAPABILITY
1. Planning Capability

A permanent planning capability should be established, and
sufficiently staffed, in the Administrative Office of the Courts. It
should be charged with establishing short-range, strategic, and
long-range goals and objectives and should continually evaluate the
work of the Judicial Branch both in its business and judicial
functions. It should monitor trends both in society and in court
management to enable the courts to be responsive to the ever
accelerating pace of change.

2. Long-Range Planning Committee

The Chief Justice should create or revitalize a long-range planning
committee, such as the Judicial Council, but supported by
sufficient staff resources and with the long-term commitment of
the Judicial Branch.

3. Statistical Information

The Administrative Office of the Courts should collect relevant
statistical information on the use of the courts to enable it to plan and
monitor operations.

a. To the extent that it is technically possible, desired information
derived from filings, records, and adjudications should be
simultaneously computerized so that it can be retrieved
instantaneously.
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b. The Administrative Office of the Courts should possess sufficient
analytical capacity to make the maximum use of such statistics to
formulate policy for the allocation and reallocation of judicial
resources.

¢. “Relevant information” should include at least:

(1) Method of access to justice by type of litigant (pro ses, clients
serviced by Volunteer Lawyers Project, Legal Services for the
Elderly, Pine Tree Legal, and Cumberland Legal Aid Clinic)
and by method of obtaining representation (court-appointed,
pay own attorney, legal services), and by disposition;

(2) Information on indigent defense representation by type of case,
outcome, geography, and cost;

(3) Tracking of cases from filing to resolution to determine causes
and stages of delay and to document the matters which return
to court repeatedly;

(4) Demographic information on litigants;

(6) The impact of pro se litigants on the productivity of the Courts;
and

(6) Time and cost data on the use of court-connected Alternative
Dispute Resolution.

d. Data collection protections must be in place to assure the privacy of
Maine’s court users.

Commentary

The Commission's work was hampered at times by the unavailability of statistical information
in the Administrative Office of the Courts (AOC) about the courts’ operations. Statistics on the
numbers of cases filed, the participation of unrepresented litigants and case processing times
were either unavailable or tallied by hand on a court-by-court basis. - The AOC does not have .an
organized system, adequate resources to collect needed information, or adequate personnel to
analyze those statistics that are being compiled. The institutionalized planning capability which the
Commission recommends depends directly on the creation of a meticulous, standardized, timely
system of data collection, storage, and analysis.

C. EVALUATION AND MEASUREMENT OF
COURT PERFORMANCE

1. Performance and Time Standaxds

The court should adopt performance standards which include time
standards for the movement of cases through the system as well as
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productivity measurements for clerical and judicial performance. In
the design of standards for Maine, the Trial Court Performance
Standards, published in 1990°, and its supplement, Measurement of Trial
Court Performance Standards should be used.

Performance standards should contain criteria for performance which
are measurable and fair as well as standards for courtroom demeanor
and decorum. Such standards must reflect an understanding that the
effectiveness of judicial performance must be evaluated in both
quantitative and qualitative terms. Design and implementation of
such standards must be predicated on an understanding that speed is
subservient, but not necessarily contrary, to the overarching goal of
providing justice.

2. Peer Review.,

The court should develop a peer review system for judges to assist
each other in attaining the highest possible standards for professional
behavior.

D. TECHNOLOGY
1. Technology Master Plan.

The Judicial Branch, with the assistance of the Administrative Office
of the Courts, should establish a master plan for the utilization of
technology in the Judicial Branch which should be consistent and
compatible, to the extent possible, with an overall, long-range,
interbranch state technology plan.

a. The plan should set priorities and a time table for the introduction
and upgrading of technology. Although almost all purchases
should be in accordance with this plan, some flexibility is needed to
accommodate procedural change and equipment and software
breakthroughs. Careful system analyses should be made before the
introduction of any additional technology lest chaos is
computerized and scientific innovations are used to electronically

perpetuate inefficiency.

b. Every clerk’s office, whether in a traditional, full-service
courthouse or in a single satellite office, must be fully computer
capable. Examples include: optical imaging to enter and store data
and computers to make all docket entries, complete most
sentencing paperwork, calculate timeframes, print out judgements
and forms, as well as post, receipt, account, and distribute revenue
and other money intake.

*Trial Court Performance Standards was published as a joint project of the Bureau of Justice
Assistance, U.S. Department of Justice, and the National Center fro State Courts.
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c. Bvery clerk’s office must also be electronically linked to every other
clerk’s office as well as to other pertinent offices in state
government. Other data bases should be easily accessible, in
particular the records of the Department of Motor Vehicles and the
State Bureau of Identification.

d. Technology services for judges and their staff are needed if
productivity is to be increased. Personal computers and local area
networks are needed to support judicial chambers in the future and
to provide communication with other chambers and to such
services as case tracking and management data, E-Mail, and legal
research. The “Guidelines for Judicial Computer Support”
developed by the State Trial Judges Conference of the Judicial
Administration Division of the American Bar Association should be
looked to as a starting point.

2. Technological Expansion of Access

a. The court system should acquire the technology for electronic filing
when it becomes available. When that happens, the Maine Rules of
Civil Procedure should be amended to allow electronic
data transmissions and should address signature and
other authentication issues. Where necessary the rules
and statutes should be amended to allow requests for
emergency orders such as temporary restraining orders,
emergency protection from abuse orders and others to be
filed via electronic filing and reviewed by a judge without
requiring the physical filing of “papers” or the presence of
counsel and litigants.

b. Electronic access cannot be limited to court personnel.
The public and attorneys should be able to obtain
information from the system and interact with it.

(1) The courts should explore technology which provides
general and case-specific information to users and
which allows individuals to schedule dates and enter
pleas without personal appearance. Such devices
substantially expand the potential services available to
the public in proposed satellite locations.

(2) Computer access points need to be user friendly and
must be fully accessible to all users and employees
including people with disabilities and special needs.

¢. Access to such systems would have to be designed to
protect the confidential nature of some information, to
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prevent any interference with the database and to assure long term
preservation of the information.

3. Telecommunications Among Courts and Others

The explosion of technology makes its possible to, in effect, reduce the
physical distances from court to court and between the courts and
other related sites of the justice system, such as jails and police
stations. The courts should actively promote the development and
use of interactive television, video computer systems, and phones for
hearings and conferences to reduce the need for live appearances.
Such an improvement would eliminate transportation costs and
delay, reduce security concerns, and expand courtroom and

judicial availability.

Registries

All information in the present Registries of Probate and Registries of
Deeds should be computerized. These data bases should be accessible,
subject to restrictions on confidentiality, throughout the state from
other Registries of Probate and Deeds, public libraries, courts, and
law offices.

Legal Research Capability and Access

Legal research capabilities must be enhanced and made available to
the public as well as to professionals. Law library materials and
computerized research must be expanded to maintain a quality justice
system with access for all.

a. There should be a central location with staff from which to obtain
research through the Westlaw and Lexis systems, as well as similar
databases which might become available. In addition, there should
be a method to access that information from more remote locations.

b. With the increasing use of technology for legal research, provision
needs to be made for those members of the public who are not
technologically literate.
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Commentary

The possibilities for utilizing technology in the judicial branch are unlimited. State-of-the-art
technology allows computers to enter, process, and retrieve data. Optical imaging in connection
with computers is even more efficient. Hearings and trials can be conducted by interactive
television or computer video conferencing. Material may be filed with the court electronically and
information about a case accessed the same way. Police can use hand held computers to write
out tickets and have the information simultaneously entered into a database at the court. Portable
computers are used by traveling judges to access files. Hearings and trials can be recorded by
voice, video, and computer assisted transcripts. Touch kiosks in some states give information to
users. Other places, kiosks generate and give assistance in filling out small claims petitions and
child support guideline worksheets. Computer simulations have already been used in major trials.

Artificial intelligence has been used to determine cause and predict possible outcomes of litigation.

Because of insufficient resources for major capital investment in technology, Maine courts
have embraced technology on an ad hoc basis usually as the result of money available from some
limited purpose grant. To the extent the courts are computerized, most systems are incompatible
with other court systems and with other databases which are vital to the operation of the courts. It
is, therefore, important that there be an interbranch long-range technology and communication
plan in which the unique needs of the judicial system are made known.

~ The Commission's technology expert advised that the best bet for cost containment and cost
reduction is in the technology area. Maine has to chose the areas of emerging and existing
technology which best fit its needs. New technology requires an investment, and Maine has to be
sure that its decisions lead to the best return on that investment.

. TRAINING AND EDUCATION FOR COURT
PERSONNEL

Orientation and Training

Budget constraints notwithstanding, initial orientation and training
and periodic education of judges and court personnel must be
acknowledged as a fundamental component of the entire system, and
as a matter of highest priority. Use of the interactive television system
should be explored for training purposes.

Mandatory Training

Mandatory training for all court personne] including judges should be
established and include:

a. Sensitivity to gender, race, creed, age, national origin, disabilities,
and economic and cultural differences;

b. The use and potential for current and future technology;
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c. Appropriate methods of interaction with the public, unrepresented
litigants, and professionals. Such training should reinforce the
service or customer orientation of the Judicial Branch; and

d. Familiarity with concepts, methods, and practices of alternative
dispute resolution.

3. Judicial Training

Judicial education and training should be mandatory and encompass
procedural and substantive law in addition to the training
recommended in VL.E.2. New judges must have special training prior
to assuming judicial responsibilities. Judges should also be given
training in facilitating the resolution of cases as well as in adjudicative
skills. Other examples of important subjects for training include:
domestic violence, child development, and juvenile issues.

a. In-state training should be supplemented by attendance at national
educational institutions and educational sessions of national
judicial and bar association conventions or seminars to broaden
judges’ perspectives and to allow Maine judges to be exposed to
judicial innovations and experiences in other jurisdictions.

b. Regular meetings of judges should be held to reduce the sense of
isolation and maximize the exchange of information statewide and

beyond.

c. Consideration should be given to the institutionalization of a
sabbatical leave for judges who have served a specified period of
time on the bench and indicate an intention to return to service
after the respite.

4. Cross Training

Superior and District Court clerks should be cross-trained to allow
them to assume the functions of either court in those locations where
the courts are consolidated and in those situations where cross-
assignment of clerks is practicable.

Commentary

Despite all the benefits to be gained from an organized, standardized utilization of technology,
justice must still have a human face. The quality of court personniel, from clerks to justices, must be
ensured through a program of orientation, training, and evaluations. One goal of such an approach
is to have judges who can conduct any type of proceeding in any court with ease and comfort.

VI. Administration of the Judicial Branch



THE BENCH AND THE BAR

What's Past is Prologue: New Dimensions for Justice

Members of the Maine Supreme Court 1859 - 1862:

(standing) Daniel Goodenow, Richmond D. Rice, Woodbury Davis, John Appleton;
(sitting) Edward Kent, Seth May, Chief Justice John S. Tenney, Jonas Cutting

Panelists, 1992 Alumni Dinner, University of Maine School of Law:

(standing) Chief Justice of the Supreme Court Daniel E. Wathen; Peter Mills, President, Maine Trial
Lawyers Association; Rebecca H. Farnum, President, Maine Bar Association; Kathryn Monahan
Ainsworth, Project Director, Commission to Study the Future of Maine's Courts

(sitting) Chief Justice of the Superior Court Thomas E. Delahanty 11, Chief Judge of the District
Court Susan W. Calkins, Chief Judge of the Administrative Court Dana A. Cleaves
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F. JUDGES

1. Judicial Compensation

Compensation for the state court judges, including both salary and
benefits, should be increased to levels that are competitive with
compensation for positions of comparable experience and judgment in
the public and private sectors.

2. Judicial Travel

Judges should expect to do some traveling within the state in order to
prevent constant interaction between the same judges and the same
lawyers, enhance cross-fertilization, and help avoid burnout by
providing variety. However, the benefits of such travel should be
balanced against the need to provide sufficient stability for judges in
their personal and family lives.

3. Vacancies

All judicial vacancies should be filled as soon as possible.

Commentary

The 1988 recommendation of the Maine State Compensation Commission that there should
be a correlation between federal and state judicial salaries in Maine reflects the Compensation
Commission’s commitment “ to maintaining a level of judicial compensation which will continue to
aftract and retain well-qualified individuals to Maine’s bench while also maintaining the
uncompromising commitment to justice upon which Maine's citizens depend.” While realizing
that Maine judicial salaries can never achieve parity with the federal benchmark, the
Compensation. Commission believed that they should bear a reasonable relationship to those
salaries. The 1988 recommendation was not implemented; .as a result there is.now a huge salary
disparity between federal judges and Maine's judges. Furthermore, Maine judges did not receive
the increase in salaries afforded other state employees between 1989 and 1991 and were
subject to a deferment of the statutorily required cost of living adjustment for judges in 1992,

While the Judicial Branch certainly is not immune from the budgetary shortfall with which all
state government must cope, the Futures Commission strongly recommends that the
Compensation Commission’s recommendations be implemented as soon as possible. Inthe
short run, as a minimum, money should be appropriated for the 1993 cost of living adjustment.
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G. MAGISTRATES
1. Conflict of Interest

Any magistrate system which uses attorneys in private practice is not
acceptable to the Commission. Such a system would raise the same
conflict of interest issues that are now so troublesome in the Probate

Court system.

2. Future Use When No Conflict Exists

The Commission does not intend to preclude future consideration of
the use of magistrates who do not practice law to assist with child
support determinations and reviews, or other issues.
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. nthe 21st Century, an independent Judicial Branch will operate
and be recognized as a co-equal branch of government. It will have adequate
resources to fulfill its constitutional and statutory duties and will have the
ability to allocate those resources without undue interference from the other two

branches of government.

Cooperation and communication with the other two branches will be standard

operating procedure.



A. BUDGET

1. Direct Presentation

Currently the budget bill presented by the Governor includes the

Governor’s recommendation concerning the Judicial Branch budget

and not the request submitted by the Judicial Branch. As a co-equal

branch of government, the Judicial Branch’s request should be

presented directly to the Legislature. The courts should

. . " never be forced to
2. Sufficient Resources

The Legislature should provide sufficient resources to enable the render “cash
Judicial Branch to carry out its constitutional and statutory functions.
Although the Judicial Branch creates substantial revenue, such register justice” or

receipts do not cover its operating costs. The courts should never be
forced to render “cash register justice” or be viewed as a revenue be viewed as a

source to balance the state budget.
revenue source

3. Total Appropriation to balance the

Money should be appropriated to the Judicial Branch as a total
appropriation, and transfers among the Judicial Branch’s accounts
should occur without need for another branch’s approval. Such an
appropriation will provide the Judicial Branch with the flexibility
needed to assure cost effective management that is compatible with

state budget.

the unique nature of the courts in dispensing justice and protecting
the liberty interests of Maine citizens. The total appropriation would,
of course, be subject to statutory and constitutional limitations and
standard fiscal accounting procedures.

4. Capital Accounts

In order to achieve reduced operational expenses through a sound,
long-range, capital improvement program spanning several biennia,
the budget process should recognize the necessity for establishing
capital accounts to enable the Judicial Branch to upgrade technology
and facilities.
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Commentary

The Courts must always aggressively protect the constitutional rights and liberties of citizens
despite any economic burden which that might involve. In turn, the Legislature has the obligation
to provide full funding to meet those basic constitutional responsibilities.

As is true with all other state agencies, the adequacy of the Judicial Branch's budget is
threatened by the consequences of the state’s budget crisis and the projected shortfalls in
revenues in the next biennium. The current budget process, however, essentially forces the
Judicial Branch to compete with Executive Branch agencies for limited funds even though it is not
an agency of that branch. Both the Legislative and Executive Branches conduct their business
with the Judicial Branch as if the Judicial Branch were less than their equal. The number of
controls exercised by those branches over the most fundamental operations of the courts is a
primary example of this problem.

The Executive Branch’s reconfiguration of the budget proposed by the Judicial Branch
results in setting of priorities and decisions by individuals unfamiliar with the operational issues
and compromises reached in the Judicial Branch in creating original budget requests. By
providing for direct presentation to the Legislature, the Judicial Branch would be better able to
preserve its assessment of balances and compromises for discussion before that branch.

The Legislature, to a great degree, has the responsibility and the discretion to decide what
courts exist and what causes of actions are processed by those tribunals. This discretion,
however, is not unlimited for there are certain constitutionally mandated procedures and
protections that must be afforded to all citizens despite the monetary consequences. Examples
include the right to a jury trial and the constitutional requirement to provide counsel for indigents in
criminal cases and in certain Human Service cases involving the rights of parents to the custody
of their children. Other types of actions, although not constitutionally mandated, are essential to
involved parties. The court has no control over how many people use its services.

The Judicial Branch must cooperate in every way possible in the budget crunch, but must
also be heard on the effects of drastic cuts on its responsibility to do justice. When the
Legislature supports new programs in the Judicial Branch, it should provide new funding to carry
out such programs without reducing other funding. See e.g. Recommendations Ill.A.7.(ADR),
V.A.1.d. (equalization of salaries).

B. MANAGEMENT ISSUES -

1. Management Flexibility and Independence

The Judicial Branch must be free to manage its own staff and
allocation of resources without undue interference from the other two
branches of government. The Judicial Branch is in the best position to
decide how its appropriated resources should be allocated but it
would, of course, remain fully accountable to the Legislature for the
expenditure of public funds.
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2. Duplication of Effort

Title 4 M.R.S.A. Section 26, requiring the Judicial Branch to abide by the
policies and procedures of the Executive Branch and to use their services,
should be repealed. The necessity to use Executive Branch services has
created significant duplication of effort within the two branches resulting
in inefficiencies, higher costs, delays, and much frustration.

Examples of bureaucratic duplication include the bill paying process,
personnel management, payroll, and the construction, purchasing or
leasing of facilities.

3. Centralized Purchasing

The Judicial Branch should be entitled to take advantage of the economies
of scale resulting from centralized purchasing for the Executive Branch,
but it should not be required to use that process. This is particularly true
when goods and services can be obtained more economically from other
vendors or when quality of goods and services is of paramount concern.

4, Alternative Procurement

The courts should not always be required to purchase new equipment as
the only means of obtaining it. Options such as leasing and purchase of
used equipment should be explored to establish a basis by which to
compare competing methods of procurement.

Commeniary

The Commission to Study the Future of Maine’s Courts adopts and emphasizes the priority
need to implement the recommendation of the Special Commission on Restructuring State
Government to the effect that the Judicial Branch should not have undue interference from the
Legislature or the Executive Branch.

In being required to conform to Executive Branch policies and use its services (4
M.R.S.A.26) the Judicial Branch is subjected to rules and regulations that in many instances are
completely inappropriate for the optimum carrying out of its responsibilities. Bureaucratic
duplication and inconsistency in the areas of personnel management, payroll, purchasing,
leasing of facilities, and bill-paying ignore the unique needs, expertise, and scale of the Judicial
Branch and often result in egregious waste of time and money. Because the Commission was
legislatively mandated to use the Administrative Office of the Courts (AQC) to process its
finances and the AOC is required to use the Executive Branch's procedures in handling its
finances, the Futures Commission itself has been handicapped in its attempts to conduct its
study in the quickest, most efficient, and most economical manner. The Commission, however,
had the advantage in these day-to-day skirmishes with the Executive Branch's bureaucracy
because it will not have a continuing relationship with the bureaucracy. The Commissicn has
been able to resolve most problems on a case-by-case basis. The Judicial Branch's must daily
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face the same frustrations and impediments with a number of interfaces that will not allow ad hoc
solutions.

The Commission recommends giving the Judicial Branch the flexibility to manage and plan
for its own operations so it may use those processes and programs which more fully and cost
efficiently use the scarce resources with which it is entrusted. Strict accountability to the
Legislature is still a paramount necessity. The Restructuring Commission’s recommendation was
predicated on establishing lines of responsibility in the Judicial Branch that would make this
accountability possible.

C. INTERBRANCH COMMUNICATION

1. Interbranch Forum

Much of the difficulty in interactions between branches arises from a
lack of understanding that the Judicial Branch is a separate and co-
equal branch and that its functions, structure, and needs differ from
the other branches. An interbranch forum should be established to
A statewide plan provide for discussions at regular intervals among the top policy
makers from each branch of government to address the need for
for the communication and cooperation at all levels.

introduction,
2. Integrated System of Communication

utilizati - . . .
lization, and The Judicial Branch must exercise a strong voice in the planning and

establishment of an integrated system of communication for all

obsolescence of . L . .

branches. At times the courts, due to their smaller scale in relation to
other sectors of government, should be able to choose to decline to

technology . . . . . . .

participate in plans which are not in their best interests; they should,

- however, continue to be part of the informational loop.
which includes

significant input 3. Technology Plan

from the Judicial A statewide plan for the introduction, utilization, and obsolescence of
technology which includes significant input from the Judicial Branch
Branch is is needed. This is particularly important in the areas of
communications and information storage and retrieval. Wherever
needed. possible, computers and information transmitting devices, if not
identical, should at least be compatible within state government and
also compatible with the private sector. Ultimately, however, the
court system must control its own technology and have its own plan

that is consistent to the extent possible with the statewide plan.
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4. Long-Range Planning

Interbranch coordination should also be mandated for long-range
planning and capital improvements so that the unique needs of the
judicial system will receive full consideration.

5. Judicial Impact of Legislation

The Judicial Branch should assert a stronger presence concerning
legislation which has a direct impact on the courts, in terms of court
time and finances, as well as legislation which is specifically
court-related.

Examples of ways this can be accomplished include:

a. Increasing the presence of the Judicial Branch before the Joint
Standing Committees on Judiciary and Appropriations; and

b. Mandating that the Judicial Branch’s assessment of the impact on
its personnel and resources of all new laws and amendments
involving the courts or court-related legislation be forwarded to
appropriate Legislative committees as well as the Office of Fiscal
and Policy Review. Executive Orders should also include judicial
impact statements whenever appropriate.

6. Public Sector Dispute Resolution

There should be close cooperation and coordination among the
Judicial, Legislative, and Executive Branches in the development of
public sector dispute resolution with regard to standards, training,
public education, methods of resolution, and institutional structure.
See Recommendation IIL.D.

Commentary

Even as the Judicial Branch reaffirms its independence, it should also improve its
communication and cooperation with the other branches of government. Focus should be
placed on creation of comprehensive communication and technological systems which, to the
degree possible, recognize the unique needs of all participants. The Judicial Branch must be
prepared to articulate and advocate its requirements and recommendations in these planning
enterprises and before the other branches when they deal with matters which directly impact on
the operation of the courts.

Coordination between branches is essential particularly in the area of criminal justice issues.
See Recommendations 1V. E.
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IMPLEMENTATION

The following recommendations are designed to assure that the Commission’s
report, New Dimensions for Justice, is an action plan as well as a blueprint

for the future.

A. COURT FUTURES IMPLEMENTATION
COMMISSION

The Commission to Study the Future of Maine’s Courts recommends
that the Legislature create an independent Court Futures
Implementation Commission. The new Commission should be similar to
the current Commission but smaller in membership and operation. Its
membership should be drawn from among former Commission
members or participants and others and should be appointed either by
the Legislature or by the existing Commission. The Implementation
Commission should be given responsibility to monitor, adapt as
necessary, and work to implement the recommendations in this report.

Whatever you

B. LIFE SPAN OF COMMISSION AND REPORT
can do, or TO THE LEGISLATURE

The Court Futures Implementation Commission should report annually
to the Legislature on progress made in instituting the changes outlined
in this Report. The Implementation Commission should have a sunset

dream you can,

begin it
’ provision so that its final report would be due at the end of calendar
Boldness has year 1996, just prior to the commencement of the 118th Legislative
Session. If there were a continuing need for the Implementation
genius, power Commission, however, the Legislature could authorize its continuation

at that time.
and magic in it.

Goethe
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C. FUNDING FOR COURT FUTURES
IMPLEMENTATION COMMISSION

Due to current budgetary constraints, the Commission recommends
funding in the amount of $5000.00 of public money for each year of
the biennium to help cover the expenses of the Court Futures
Implementation Commission. The Administrative Office of the
Courts and the Office of Policy and Analysis should also be
authorized to provide assistance to the new Commission.

Commentary

The Judicial and Legislative Branches must play the major roles in.the implementation of
the Commission’s recommendations. - Although some recommendations can be initiated and
completed fairly rapidly, many can be accomplished only through careful planning and
measured changes over time. The Court Futures Implementation Commission will provide the
advocacy and oversight necessary in working with other institutions and organizations to
implement the Commission’s recommendations.

The proposed life span of the Implementation Commission will allow it to monitor the
implementation of many of its short-term and medium-term recommendations. To the extent
that circumstances require the continuation of the Commission, the Legislature could authorize
its continuation.

Improving the justice system is primarily a public obligation, and it should be funded
primarily with public money. The minimal funding request set forthin this recommendation
reflects the Commission’s recognition of present budgetary realities.

The Commission wishes to avoid the common pitfall of spending money to develop
recommendations for improvements (albeit private funds in this case)-and then having no follow-
through for the implementation of the improvements. Although private funding will be sought to
cover the remaining costs associated with the Implementation Commission, some commitment
of public funds is crucial to the success of the private funding efforts.
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The Action Plan which follows designates the entities
responsible for taking action to implement these
recommendations and the timeframes for initiation of
implementation. Many recommendations require interbranch,
public and/or private, and intergroup cooperation. Abbreviated
recommendations appear in the Action Plan; more detail is
contained in the body of the Report.

TIMEFRAMES:

Implementation of the Commission’s short-term recommendations should
be initiated prior to 7/1/95; those designated medium term should be
initiated before 7/1/99; and long term ones thereafter. In many instances,
a recommendation has been placed in all three categories to indicate the
importance of beginning efforts immediately even though full
accomplishment of the objectives can only be achieved over time. It is
implicit in many short and medium term implementation efforts that they
are intended to continue into the long term.

FISCAL REALITIES:

The Commission realizes that the full implementation of any
recommendation that requires an appropriation might have to be deferred
until the fiscal year beginning July 1, 1995 because of the current state
budget crisis and the fact that the budget for the upcoming biennium
(July 1, 1993-June 30,1995) has been submitted well before the submission
of the Future Commission’s Report. Some such items, however, are still
placed in the short-term category to obtain authorization, without
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funding, by this Legislature. In other instances, the Commission
supports the efforts of other departments or agencies who may
independently seek legislative funding in the current legislative
session. These instances are identified in the Action Plan through the
use of asterisks.

Other recommendations that the Commission believes to be important
enough to be implemented in the short term have been reluctantly
designated as medium term because of the fiscal implications. These
items have been designated by a “+”. The “$” indication in the Plan
refers only to requests for expenditures from the General Fund,
although the Commission understands there will be other costs
associated with these recommendations and a need to reallocate
resources within agencies and entities.

LEGISLATIVE PACKAGE:

The Commission proposes to submit legislation in this session which
includes all recommendations designated for legislative action in the
short term (including legislation requiring the study of certain
proposals) except for those legislative items with asterisks. Those
items are already being addressed by legislation submitted by others.
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Action Plan for Implementation

of Commission Recommendations

I. Public Voice and Customer Focus

Al2

Institutionalize public input about the operations of the courts.
Instill customer focus throughout all levels of court.

Short Term
Prior to 7/1/85

Jud

Medium Term
7/1/95 to 6/30/99

Long Term
7/1/99 & beyond

A3

Process complaints against judges in a timely and effective manner
with complaint procedures well publicized.

Jud

B.1

Develop plan to provide general information about court
procedures at all courthouses and libraries, and submit budget
request for next biennium. Encourage informational programs
for matters that involve many unrepresented people.

Jud

¢ Expand public information program on court procedures.

Bar; Serv Pro

e Implement plan to provide general information at
courthouses and libraries.

Jud; Leg for $+

B.2

Establish information and screening dispute resolution
pilot programs in some courts. (See III A.4 below)

Jud; Leg for $+

° Establish statewide dispute resolution information
and screening functions in all courts. (See III A.4 below)

Jud; Leg for $

C1

For planning purposes, broaden the concept of “access”
from access to courthouses to access to court services.

Jud

¢ Develop a plan to provide access to court services in remote
areas without constructing traditional courthouses. (See { C.2)

Jud

® Provide access to court services through non-traditional
means and close or consolidate courthouses no longer needed.

Jud; Leg for $

C.2

Undertake a statewide analysis of access for different
levels/types of judicial services for planning purposes.

Jud; Leg for $




C3 Establish objective criteria and procedures which Jud; Leg
include public input to determine court locations. '
C4 Expedite efforts to have all court facilities and services Jud Leg for $+
fully accessible for all people.
D.1 Educate public about the role and functions of courts. Jud; Bar Jud; Bar Jud; Bar
D.2 Encourage education on the functions of courts and Exec Exec Exec
other conflict resolution methods at all educational levels.
D.3,6 Educate lawyers about access and dispute resolution issues. Jud; Law S; Bar Jud; Law S; Bar Jud; Law S; Bar
Promote public awareness about attorney-client rights
and responsibilities.
D.4,5 Establish a relationship with the media to improve Jud Jud Jud
public awareness of legal system, and continue the
use of cameras in the courtroom.
I1. Access to Legal Services
Al Increase funding for legal services. Leg*; Fed Leg for $+; Fed
e Provide sufficient funding for legal services. Leg for §; Fed
A2 Coordinate approaches of legal service providers Serv Pro
including centralized intake and referral.
A3 Consider possible merger of legal service providers Leg; Fed; Serv Pro
being careful to preserve current advantages.
A4 Enhance ability to do public advocacy and law reform work. Fed; Serv Pro

KEY to ABBREVIATIONS: ADR Prac - ADR practitioners, Bar - legal organizations, Const Amend - constitutional amendment, Ed Insti - educational institutions,
Exec - Executive Branch, Fed - federal government, Jud - Judicial Branch, Jud Comp Comm - Judicial Compensation Commission,
Law S - University of Maine School of Law, Leg - Legislative Branch, Leg* - Commission will support legislation submitted by others to implement recommendation,

Leg and $ - statutory change and general funds needed, Leg for $ - general funds needed, Leg for $+ - Commission has designated for medium-term implementation

due to budget constraints,Local Govt - local government, Serv Pro - legal service providers
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Medium Term

types of civil cases.

Short Term Long Term
Prior to 7/1/95 7/1/85 10 6/30/92 7/1/99 & beyond
A5 Expand free and low-cost clinics for family law matters Jud; Bar; Serv Pro
and volunteer courthouse assistance projects.
A.6  Explore use of non-lawyers to handle certain matters in court. Leg for Study
’ e Implement study result on use of non-lawyers to Jud; Leg
handle certain matters in court.
A7 Require qualified interpreters and signers when needed Leg
in court and administrative proceedings.
e Provide qualified interpreters and signers when Leg for $
needed in court and administrative proceedings.
A8 Create an educational loan program to enable law school Leg and $; Fed
graduates to repay by doing civil legal work for the poor.
A9 Expand public interest fellowship programs to subsidize Fed
law student internships for civil services.
e Expand for-credit clinical programs and the number of Law S
students participating in them.
A.10  Expand pro bono referral programs to include referrals Bar; Serv Pro
of the near poor who can pay something for services.
B.1 Ensure adequate funding for current court-appointment system. Leg* Leg for 5+ Leg for $
B.1,3 Study the court appointment system and indigency screening. Leg for Study
e Make receipt of public benefits a presumption of eligibility for
court-appointments and fee waivers. Leg
e Revise the court-appointment and indigency screening systems. Leg; Exec
B.2 Explore the right to court-appointed counsel in certain Leg for Study Leg for §




C1 Encourage expansion of private bar efforts for low cost Bar
legal services.

C2 Encourage attorneys to accept a certain number of pro Bar
bono referrals per year or contribute to a fund.

C.3 Encourage attorneys to advise clients of ADR options. Jud; Bar

C4 Encourage employers to provide pre-paid legal insurance , Bar
services for employees.

C.5  Increase number of continuing legal education courses Bar
on poverty issues and offer them free or at lower cost for
pro bono attorneys.

C.6 Develop a contract system between service providers Bar; Serv Pro
and the private bar to provide free/reduced fee services
in some geographic areas.

ITII. Dispute Resolution Alternatives

A.1a Establish a planning and oversight function within jud
the Judicial Branch for ADR programs.

Adb  EBstablish an administrative office for ADR within the Judiciary. Jud; Leg for §

A.2a Allow trial judges to recommend, require, or employ Jud
appropriate ADR in all civil actions.

A.2  Begin putting ADR plan into effect with rule amendments Jud
b-d and monitoring.

e Continue implementation and monitoring of ADR plan. Jud; Leg for $

KEY tc ABBREVIATIONS: ADR Prac - ADR practitioners, Bar - legal organizations, Const Amend - constitutional amendment, Ed Insti - educational institutions,
Exec - Executive Branch, Fed - federal government, Jud - Judicial Branch, Jud Comp Comm - Judicial Compensation Commission,

Law S - University of Maine School of Law, Leg - Legislative Branch, Leg* - Commission will support legislation submitted by others toimplement recommendation,
Leg and $ - statutory change and general funds needed, Leg for $ - general funds needed, Leg for $-4 - Commission has designaied for medium-term implementation
due to budget constraints,Local Govt - local government, Serv Pro - legal service providers
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Short Term | Medium Term Long Term
Prior to 7/1/95 7/1/95 to 6/30/99 7/1/99 & beyond

A.3a Publish lists of ADR resources. Jud
A.3b  Provide Court ADR services. Jud; Leg for $
A4 Create pilot projects where all claims for civil relief Jud; Leg for $

will be screened and the parties advised in choosing

dispute resolution methods. (See I. B.2)

» Establish statewide screening system for all civil claims for relief Jud; Leg for $

with assistance to parties in choosing appropriate dispute
resolution methods. (See I B.2)

A5 Develop pretrial screening pilot projects to divert criminal Jud; Leg; Exec

matters to appropriate ADR.
A6 Increase the knowledge of judges, other court personnel, Jud; Bar

lawyers and parties about ADR.
A.7¢  Plan and begin study of costs and benefits of court- Jud

connected ADR.

* Continue study of costs and benefits of court-connected ADR. Leg for $+
A7  Ensure adequate funding for court-connected ADR. Leg for $
B.1 Establish a Community Dispute Resolution Planning Council. Jud
B.2,3 Establish pilot project community dispute resolution Leg and $

centers and explore a statewide program.
C1 Improve sources of information and referral to private Bar; ADR Prac

dispute practitioners.
C2 Develop a code of ethics and standards for private dispute ADR Prac

resolution practitioners.




D.1  Establish public sector advisory committee to develop Leg;Exec
plans and policies for public sector dispute resolution.

D.2  Encourage more use of ADR by state agencies in rule- Leg; Exec Leg for $
making and dispute settlement.

D.3 Encourage use of ADR by local government and quasi- Local Govt
governmental entities for dispute settlement.

D.4 Establish a State Center for Dispute Resolution for agency Leg and $; Exec
and other public sector disputes.

E.l Convene educational planning group to introduce ADR Exec; Ed Insti
in schools.

E. 2,3,5 Teach and encourage use of ADR in graduate schools, Law S; Ed Insti
colleges, professional programs, private non-profit
leadership programs, and adult education programs.

E. 4 Encourage Maine business and law firms to develop Bar
their own ADR practices.

IV. Trial and Case Management

Al,2 Review and simplify rules to maximize efficiency Jud; Serv Pro Jud Jud
and fairness and to increase ease of use by unrepresented persons.

B.1,2 Review procedures to enhance efficiency including Jud Jud Jud
expansion of single judge assignment.

B.3 Control flow of cases through early and decisive Jud

judicial intervention.

KEY tc ABBREVIATIONS: ADR Prac - ADR practitioners, Bar - legal organizations, Const Amend constitutional amendment, Ed Insti - educational institutions,
Exec - Executive Branch, Fed - federal government, Jud - Judicial Branch, Jud Comp Comm - JUdICIal Compensation Commission,
Law S - University of Maine School of Law, Leg - Legislative Branch, Leg* - Commission will support legislation submitted by others to implement recommendation,

Leg and $ - statutory change and general funds needed, Leg for $ - general funds needed, Leg for $+ - Commission has designated for medium-term implementation

due to budget constraints,Local Govt - local government, Serv Pro - legal service providers
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Short Term | Medium Term Long Term
Priorto 7/1/95 | 7/1/95 to 6/30/99 7/1/99 & beyond
B.4 Curtail discovery abuses and consider mandatory disclosure rule. Jud
C1 Reduce burdens placed on jurors by more efficient Jud
selection, empanelment, and scheduling.
C2  Institute a “one week-one frial” system of jury management Jud; Leg for $
when technology and resources are available.
D.1,2 Standardize and simplify forms and procedures for Jud; Serv Pro Jud Jud
court use at all levels.
E.1,2 Suppbrt statewide pretrial services and alternatives to Leg* Leg and $+
incarceration.
E.3,4 Coordinate more closely among various segments of the criminal Jud; Exec
a,b  justice process and providers of social and mental health services.
E.4c  Expand testing and treatment resources in prisons, jails, Leg* Leg for $; Exec
juvenile facilities, and community settings for probationers.
E.5 Improve juvenile justice system by closer coordination Jud; Leg
with the family docket, judicial training, written policies
on court-appointments, and time limits.
e Enhance juvenile justice system by providing Leg for $+; Exec
meaningful probation.
E.6 Enhance involvement of victims in some criminal procedures. Leg; Exec
e Expand services for victims. Leg for $+
E.7 Make grand jury use discretionary with District Leg; Const
Attorneys and the Attorney General. Amend
e Monitor use of grand jury. Exec




V. Structure and Jurisdiction of
the Court System

Ada  Use cross-assignment of all trial judges to maximize Jud
use of personnel and facilities.

A.1b  Abolish resident judge system. Leg

A.dc  Change titles so that every trial judge has the title “judge.” Leg

Add  Establish equal pay for District and Superior Court Leg; Jud Comp Leg for $+
judges within 5 years with Judicial Compensation Comm

Commission to recommend plan for phase-in.

Ade  Merge support personnel and records where Superior and Jud
District Courts are co-located.

Adf  Use cross-assignment of clerks as needed between the Jud
Superior and District Courts.

Alg  Implement a uniform docket numbering system for all courts. Jud

Adh  Establish a central filing system to minimize public confusion Jud; Leg for §
so that claims may be filed from all court locations.

A.2a  Design a non-adversarial administrative forum with Jud; Leg and $+
social services for family matters.

° Implement non-adversarial administrative forum Leg; Exec
with social services for family matters.

A2b  Continue and expand Family Court Pilot Project. Leg

KEY to ABBREVIATIONS: ADR Prac - ADR practitioners, Bar - legal organizations, Const Amend - constitutional amendment, Ed Insti - educational institutions,
Exec - Executive Branch, Fed - federal government, Jud - Judicial Branch, Jud Comp Comm - Judicial Compensation Commission,

Law S - University of Maine School of Law, Leg - Legislative Branch, Leg* - Commission will support legislation submitted by others to implement recommendation,
Leg and $ - statutory change and general funds needed, Leg for $ - general funds needed, Leg for $+ - Commission has designated for medium-term implementation
due fo budget constraints,Local Govt - local government, Serv Pro - legal service providers
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A2c¢

Create a Family Division of the District and Superior
Courts in those areas where the Family Court Pilot Project exists.

A3

Ada

Short Term
Prior to 7/1/95

Jud

Medium Ternm
7/1/85 to 6/30/99

Long Term
7/1/99 & beyond

Transfer appellate functions of the Administrative
Court to new Appellate Division of Superior Court and trial
functions to the District Court.

Leg

Bring Probate Judges into state system by replacing part-
time elected judges whose terms expire after 7/1/95
with fewer full-time Probate Judges.

Leg

Leg for $

A4b

Incorporate Probate Courts and Registries fully into the state system.

Legand $

A.5a

Create an Appellate Division within the Superior Court.

L

Jud

° Provide for direct appeal of family matters to the
Supreme Judicial Court and, by agreement, final
resolution by the Superior Court Appellate Division
for all District Court matters.

Leg

A.5b

Increase discretionary jurisdiction for the Supreme Judicial Court.

Jud; Leg

A.5c

Amend Rule 72 to establish by-pass procedure from
Superior Court to the Supreme Court for some matters.

B.1

Jud

Study the overlapping jurisdiction of the Superior,
District, and Probate Courts.

Leg for Study

e Change overlapping jurisdiction.

Leg

B.2

Establish administrative forums for processing routine
cases that do not require judicial attention.

Leg and $

B.3

Review judicial functions to determine which are purely
ministerial and make recommendations to the Legislature.

Jud

e Relieve judges of functions that are purely ministerial.




B.4 Raise Small Claims jurisdiction to $3,000 with a periodic Leg
review of that limit.

V1. Administration of the J udﬁcﬁaﬁ Branch

Al Establish a vision for the Judicial Branch. Jud
A2, 4 Establish clear lines of authority and clarify management Jud

and judicial roles. |
A3 Designate the State Court Administrator as chief Jud; Leg

administrative officer for both management and
business functions.

e Require the State Court Administrator to be knowledgeable Jud
about judicial functions.

A5 Incorporate participatory decision-making throughout Jud
the Judicial Branch.
B.1 Establish a short and long-range planning capability Jud; Leg for $+

for the Administrative Office of the Courts.

B.2 Revitalize a long-range planning committee for the Jud Leg for $+
Judicial Branch with sufficient resources.

B.3 Collect and analyze statistical information to plan and Jud; Leg for 3
monitor operations.

C.1  Adopt trial court performance and time standards. Jud

C.2 Adopt a peer review system for judges. Jud

KEY to ABBREVIATIONS: ADR Prac - ADR practitioners, Bar - legal organizations, Const Amend - constitutional amendment, Ed Insti - educational institutions,
Exec - Executive Branch, Fed - federal government, Jud - Judicial Branch, Jud Comp Comm - Judicial Compensation Commission,

Law S - University of Maine School of Law, Leg - Legislative Branch, Leg* - Commission will support legislation submitted by others to implement recommendation,
Leg and $ - statutory change and general funds needed, Leg for $ - general funds needed, Leg for $+ - Commission has designated for medium-term implementation
due to budget constraints,Local Govt - local government, Serv Pro - legal service providers
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Short Term | Medium Term Long Term
Prior to 7/1/95 7/1/95 to 6/30/99 7/1/99 & beyond
D1 Establish a master plan for use of technology incorporating Jud
careful system analysis.
e Fully computerize clerks’ offices and link them with each other and Leg for §
other state databases. Provide technology for judges and staff.
D.2 Acquire technology for electronic filing when it becomes available Jud; Leg for $
and provide electronic access to all interested parties and agencies.
D.3 Promote use of telecommunications among courts and Jud Jud; Leg for $+ Jud; Leg for §
between courts and jails and police stations.
D.4  Computerize Registries of Probate and Registries of Deeds. Counties
D.5  Enhance capability for computerized legal research so Jud; Leg for §
that it is available to the public and professionals.
E.1 Provide initial orientation and training and periodic Jud; Leg* Leg for $+
continuing education for judges and staff.
E.2 Provide for mandatory training for all personnel in sensitivity Jud; Leg for $+
to diversity, technology, interpersonal skills, and ADR.
E.3  Trainjudges in substantive and procedural law, and in Jud; Leg for $+
both resolution and adjudicative skills; provide regular
meetings for judges; explore sabbatical leave for judges.
E.4 Cross-train clerks in functions of both trial courts as appropriate. Jud
F.1 Increase compensation for state judges to competitive levels. Leg for $+
E2 Balance travel for judges between needs of system and Jud
personal/family lives.
F.3 Fill judicial vacancies as soon as possible. Exec




VII. Separate But Co-Equal Branch

A.1,3 Establish independent legislative budget and appropriation Leg
process for Judicial Branch with accountability.

A2 Provide sufficient resources to enable the Judicial Branch Leg* Leg for $+ Leg for $
to carry out its constitutional and statutory functions.

A4 Establish authority for the Judicial Branch to have capital Legand $
accounts spanning biennia for technology and facilities.

B.1-4 Establish management flexibility for Judicial Branch, Jud; Leg; Exec
independent of undue Executive and Legislative interference.
Eliminate requirement that the Judicial Branch
use the services and procedures of the Executive Branch.

C.1-4, Establish interbranch forum among top policy makers to promote Jud; Leg; Exec
6  Dbetter communication. Ensure the Judicial Branch has an equal
voice in an integrated state communications system, technology plan,
long range planning, and public sector ADR.

C.5  Increase judicial presence before the Legislature. Jud

¢ Require that Judicial Branch’s assessment of the judicial Leg
impact of legislation be forwarded to legislative committees.

VIIL. Implementation

A, B. Create a Court Futures Implementation Commission and

require annual reports to the Legislature through 1996. Leg
C. Provide $5000.00 each year of the biennium for the
Implementation Commission Leg for $

KEY to ABEREVIATIONS: ADR Prac - ADR practitioners, Bar - legal organizations, Const Amend - constitutional amendment, Ed Insti - educational institutions,
Exec - Executive Branch, Fed - federal government, Jud - Judicial Branch, Jud Comp Comm - Judicial Compensation Commission,

Law S - University of Maine Schooi of Law, Leg - Legislative Branch, Leg* - Commission will support legislation submitted by others to implement recommendation,
Leg and $ - statutory change and general funds needed, Leg for § - géneral funds needed, Leg for $+ - Commission has designated for medium-term implementation
due to budget constraints,Local Govt - local government, Serv Pro - legal service providers




THE BENCH AND THE BAR

What's Past is Prologue: New Dimensions for Justice

MAINE SUPREME JUDICIAL COURT, 1921:

Hon. Warren C. Philbrook, Hon. Scott Wilson, Hon. Albert M. Spear, Hon. Charles ]. Dunn,
Chief Justice Leslie C. Cornish, Hon. John A. Morrill, Hon. George M. Hanson,
Hon. Luere B. Deasy

MAINE DISTRICT COURT JUDGES, 1992:

(Seated left to right) Hon. Clifford R. O'Rourke, Chief Judge Susan W. Calkins,

Hon. Michael Westcott, Hon, Alexander A. MacNichol, Hon. Rae Ann French,

Hon. Andre G. Janelle

(Standing left to right) Hon. Douglas A. Clapp, Hon. John Romei, Hon. Jessie B. Gunther,

Hon. Joseph H. Field, Hon. Ellen A. Gorman, Hon. Leigh L. Saufley, Hon. Jane S. Bradley,

Hon. Peter J. Goranites, Hon. Robert E. Crowley, Hon. John B. Beliveau,

Deputy Chief Judge S. Kirk Studstrup 10
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AP P E N D I X A

Commission Background
and Methodology

The Commission to Study the Future of Maine’s Courts was
created by the 114th Legislature to study the future of Maine’'s
court system and to make recommendations to ensure a system
of justice that will meet the needs of the citizens of Maine in the
21st Century.

The Commission was also specifically directed to examine eight
issues of immediate concern to the Legislature. The 1990 enabling
legislation contained no appropriation, prohibited any expenditures
that affected the General Fund, but authorized the Commission to
seek outside sources of funding. Grants from the State Justice
Institute and the Libra Foundation enabled the Commission to begin
functioning in April 1991. Subsequently, the Commission received an
additional grant from the National Institute for Dispute Resolution
[NIDR] as well as other financial and in-kind contributions for specific
projects.

The Chair, jointly appointed by the Chief Justice, the Governor,
the President of the Senate, and the Speaker of the House of
Representatives, and twenty-eight other statutorily designated
representatives of the bench, bar, and the public comprised the
Commission’s membership. The Commission was staffed by one full-
time project director, a half-time secretary/administrative assistant,
and a part-time writer.

To take advantage of the experiences of other jurisdictions and to
tap the best thinking in the United States about challenges facing the
courts in all phases of their operations, the Commission contracted
with nationally recognized consultants to advise the Commission in
the areas of their expertise. Interviews and research were conducted
and information was complied by volunteers and paid assistants on a



project-by-project basis. Commission members, serving as volunteers,
made significant contributions to the work of the Commission;
without their assistance the job could not have been accomplished.
Many other persons in-state and some out-of-state also donated their
time and expertise.

To facilitate its inquiry, the Commission was organized into four
task forces:

e Access to and Quality of Justice

o Alternative Dispute Resolution

o Productivity and Utilization of Resources
e Structure

Each task force invited additional people to participate in its
assignment in order to broaden its perspective and to enhance the
diversity of experiences represented. A Commission-wide Futures
Coordinating Committee was created to help maintain a futurist focus
in all task forces.

The Commission Chair, the Project Director, and the Chair and
Vice-Chairs of all the Task Forces and the Futures Coordinating
Committee comprised the Steering Committee, which operated as an
Executive Committee. The Project Director served as staff to the
Steering Committee, the Task Forces, and the Commission as well as
assisting in the planning and oversight of Commission undertakings
and special projects sponsored by individual task forces. The NIDR
grant provided funds for additional consultative assistance to the
Alternative Dispute Resolution Task Force.

The Commission began its first meeting with an orientation in
futures thinking and goals. During its first year of operation the
Commission, working through the four task forces, concentrated on
identifying problems, designing research projects, selecting
consultants to assist in identifying material to address identified
issues, and overseeing or conducting the gathering of the needed data.
The results of this process were compiled in the Commission’s Phase I
Report to provide a common basis for deliberations in all task forces.

The second year of operation began with additional futures
training for Comimissioners and task force members. Each task force
then began to study the compiled research and to request its
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consultants to recommend possible solutions to previously identified
problems. Over the summer, each task force continued its
deliberations, formulated recommendations, and issued a task force
report. The four task force reports were synthesized into draft
Commission recommendations. After Commission modification of
the draft, the Commission’s Preliminary Reconmendations were widely
distributed in Maine and made available for comment at a series of
public meetings held throughout the state. Access to these meetings
was enhanced by use of the interactive television network of the
University of Maine system for a number of sessions. In addition,
conventional public hearings were held in Augusta, Bangor, and
Portland.

The Commission carefully considered all public comments about
its Preliminary Recommendations, including critiques by Commission
consultants, before adopting its final recommendations. Priorities for
action were established and the entities and organizations designated
as bearing primary responsibility for implementation were set forth.
Proposed language for any constitutional amendments and statutory
enactments to implement these recommendations are contained in a
supplementary document which is available upon request.

Judge Harriet P. Henry, first
womten judge in Maine and Chair
of the Commission to Study the
Future of Maine’s Courts, 1992.

Associate Justice of the Maine
Supreme Judicial Court John
Appleton, Chairman of the
Appleton Commission on court

reform in 1852.



A P P E N D I X B

Commission to Study the Future of Maine's Courts

Chair: Judge Harriet P. Henry
Maine District Court, Ret.

Vice-Chair: Justice Kermit V. Lipez
Maine Superior Court

Prof. Craig McEwen
Consultant for the
ADR Task Force

Ann Gosline, Esq.
Consultant for the
ADR Task Force

COMMISSION MEMBERS

Kathryn Monahan Ainsworth, Esq.
Project Director

Susanna Adams

Christine Foster, Esq.
Administrative Assistant

Writer

Titles and affiliations listed are those at the time of initial participation with the Commission.

Anita Alexander
District Court Clerks Association

Rep. Cushman D. Anthony
Joint Standing Committee on Judiciary

Michael P, Asen
Maine State Bar Association—Family Law Sec.

Ralph W. Austin
Maine State Bar Association

Dana R. Baggett
State Court Administrator

Sally A. Bourget
Superior Court Clerks Association

James C. Chute
Clerk of the Supreme Judicial Court

Chief Judge Dana A. Cleaves
Administrative Court

Judge Bernard M. Devine
Maine District Court—~Active Ret.

John Devine*
Office of the Governor

Nan Heald
Exccutive Director, Pine Tree Legal Assistance

Barry J. Hobbins
Joint Standing Committee on the Judiciary , 1988-90

Sen. Muriel D. Holloway
Joint Standing Committee on Judiciary

Roger D. Katz
Maine Trinl Lawyers Association

* John Devine was appointed by the Governor to
replace Derek Langlauser when Mr. Langhauser left
government service.

Derek P. Langhauser®
Office of the Governor

Alan D. MacEwan
Verrill & Dana

Rep. Carolyne T. Mahany
Taxation Committee

Janet T. Mills
District Attorneys’ Association

Judge Richard M. Morton
Probate Judges Assemnbly

Rep. Patrick Paradis
Joint Standing Committee on the Judiciary

John H. Rich IIT**
Perkins, Thompson, Hinckley & Keddy

Justice David G. Roberts
Supreme Judicial Court

Paul L. Rudman**
Rudman & Winchell

Judge John C. Sheldon
Maine District Court

Theodore R. Tracy
Association of Registers of Probate

William K. Tyler
Conflict Solutions

Vendean V. Vafiades
Chief Deputy Attorney General

John B. Wooten
Dirigo Investments

Prof. L. Kinvin Wroth
University of Maine School of Law

## Tohn Rich was appointed by the Governor to
replace Paul Rudman as a public member when Mr.
Ruydman was appointed Associate Justice of the
Supreme Judicial Court.
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Commission to Study the Future of Maine's Courts

Task Force and Subcommittee Membership

Access to Justice

Nan Heald, Chair
Vendean V. Vafiades, Vice-Chair

Anita Alexander

Ralph W. Austin

James Chute

Sen. Muriel D. Holloway
Rep. Carolyne T. Mahany
John B. Wootten

Additional Task Force Members

Sumner T. Bernstein, Bernstein Shur Sawyer & Nelson
William Burney, Mayor of Augusta
Hugh Calkins, Calkins & Wuesthoff
Michael E. Carpenter, Attorney General
Justice Margaret J. Kravchuk, Maine Superior Court
Andrew Stewart, Exec. Director Legal Services
for the Elderly
Donald L. Zillman, Dean, University of Maine
School of Law

Alternative Dispute Resolution

Prof. L. Kinvin Wroth, Chair
William K. Tyler, Vice-Chair

Rep. Cushman D. Anthony
Derek Langhauser

Additional Task Force Members

Marc P. Ayotte, Maine Labor Relations Board

Justice G. Arthur Brennan, Maine Superior Court
Paul G. Charbonneau, Court Mediation Service
Elmira Gearheart, Mediator

Cheryl Harrington, Mediator

Bernard J. Kubetz, Eaton Peabody Bradford & Veague
S. Peter Mills, Wright & Mills, PA

Additional ADR Subcommittee Memmbers*

Judge Roland Beaudoin, Maine Administrative Court

Judge Jane Bradley, Maine District Court

Linda Christ, Pine Tree Legal Assistance

Alice Clifford, Office of District Attorney, Bangor

Kay Evans, Maine State Retirement Board

Rep. Susan Farnsworth, Joint Standing Committee on
the Judiciary

Martha E. Freeman, Office of Policy & Legal Analysis
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ADR Subcontmittee Members (cont.)

Judge Peter J. Goranites, Maine District Court

Pat Jennings, Midcoast Regional Planning

Nancy Markowitz, Youth Alternatives of So. Maine
James A. McKenna, Office of Attorney General
David Plimpton, Mediator

Pamela J. Plumb, Mediator

Jonathan W, Reitman, Mediator

Sally M. Wagley, Bureau of Elder & Adult Services
John Walker, Maine Consensus Project

B Productivity and the
Utilization of Resources

John H. Rich ITI, Chair*
Judge John C. Sheldon, Vice-Chair

Dana R. Baggett
Sally A. Bourget
Janet T. Mills
Paul L. Rudman
Theodore R. Tracy

Additional Task Force Members

Justice Donald G. Alexander, Maine Superior Court
Justice Paul A. Fritzsche, Maine Superior Court

Jeffrey Henthorn, Administrator, Maine Superior Court
Deborah A. Hjort, Clerk, Maine District Court

Judge Michael N. Westcott, Maine District Court

* John Rich replaced Paul Rudman as Chair of the Task

Force and as a public member when Mr. Rudman was
appointed Associate Justice of the Supreme Judicial Court.

Bl Structure

Justice Kermit V. Lipez, Chair
Alan D, MacEwan, Vice-Chair

Michael P. Asen

Judge Dana A. Cleaves
Judge Bernard M. Devine
Barry J. Hobbins

Roger J. Katz

Judge Richard M. Morton
Rep. Patrick E. Paradis
Justice David G. Roberts

Additional Tasl Force Members

Sen. N. Paul Gauvreau, Co-Chair,Judiciary Committee
Murrough H. O’Brien, Judicial Council

* Subcommittees were: Court-Connected ADR, Non-judicial governmental ADR, and Private ADR



Commission to Study the Future of Maine's Courts

Consultants

Futurist

Clem Bezold
Institute for Alternative Futures
Alexandria, Virginia

Public Survey

Christian Potholm
Command Research

South Harpswell, Maine

Access and Quality of Justice

F. William McCalpin

ABA Consortium on Legal Services and the
Public

Lewis, Rice and Fingersh

St. Louis, Missouri

Hon. John A. Dooley, III
Associate Justice
Vermont Supreme Court
Montpelier, Vermont

Alternative Dispute Resolution

Margaret Shaw
Institute of Judicial Administration
Garrison, New York

Hon. Marie L. Garibaldi
Associate Justice

New Jersey Supreme Court
Jersey City, New Jersey

Frank E. A. Sander
Professor of Law

Harvard University
Cambridge, Massachusetts

Hon. Robert Tomplkins
Family Division
Connecticut Superior Court
Hartford, Connecticut

Susan Terry
ADR Consultant
St. Johnsbury, Vermont

| Productivity and the

Utilization of Resources

Larry P. Polansky
Technology Consultant
Alexandria, Virginia

| Structure

David Steelman

Former Vice President of
National Center for State Courts
Manchester, New Hampshire

Lorraine Adams

Consultant

National Center for State Courts
Bradford, Massachusetts

Robert Tobin

Consultant

National Center for State Courts
Denver, Colorado

Sam D. Conti

Assistant Director

Trial Court Services
Administrative Office of the Courts
Trenton, New Jersey
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A P P E N

D I X C

Key Reports Generated for the
Commission and Task Forces

(Available Upon Request)

10.

11.

12.

13.

Report of the ADR Task Force (September, 1992).

Report of the Task Force on Productivity and the Utilization of
Resources (September, 1992).

Structure Task Force Recommendations (September, 1992).
Access Task Force Reconmendations (August, 1992).

Commission’s Public Opinion Survey conducted by Command
Research (January, 1992).

Commission’s Legislative Sur%zey conducted by Commission staff
(January, 1992).

Responses to Letter of the Access Task Force Requesting
Comments from Organizations (1991).

Adams, Lorraine M., David C. Steelman and Gary S. Wolfe. Phase
I Report to the Task Force on Structure of the Commission to Study the
Future of Maine’s Courts. (Includes surveys and interviews with
judges, legislators, court personnel, attorneys and others)

(March, 1992).

Cleaves, Hon. Dana A., Hon. Peter J. Goranites, Hon. Roland
Beaudoin. Interim Report of the Family Court Pilot Project to the
Commission to Study the Future of Maine’s Courts (January 6, 1992).

Conti, Samuel D. Some Comments and Recommendations on the
Structure of the Courts of Maine (May, 1992).

Dooley, John A. IlI. Comments on Preliminary Recommendations of
Commission to Study the Future of Maine’s Courts (access issues)
(November, 1992).

Foster, Christine. Exploring Maine’s Future: Symposium on Court
Structure, Pros and Cons of a Unified Trial Court and A Family Court
for Maine?, West Publishing (January, 1992).

Garibaldi, Marie L. Review of Recommendations of the Commission
(ADR issues), (November, 1992).



14.

15.

16.

17.

18.

19.

20.

21.

McCalpin, F. William. A Review of the Commission’s Preliminary
Recommendations (access issues) (November, 1992).

McEwen, Craig A. An Evaluation of the ADR Pilot Project — Final
Report [York and Knox Counties] (January, 1992) .

Polansky, Larry A. Comment on Preliminary Recommendations
(productivity and technology issues) (November, 1992);
Observations and Comments Re: Technological Possibilities for the
Future of Maine’s Courts (October 26, 1991).

Sander, Frank E.A. Non-Court Use of ADR in Maine
(February 4, 1992).

Shaw, Margaret. Outside Review of Report of the ADR Task Force
(November, 1992).

Shaw, Margaret, Susan Terry and Robert Tompkins. Maine’s Court
Mediation Service: A Report to the Commission to Study the Future of
Maine’s Courts, ADR Task Force, (February, 1992).

Steelman, David C. Financial and Implementation Observations on
Preliminary Recommendations Relating to Structure (November,
1992); Recommended Structure for the Maine Courts (May, 1992).

Tobin, Robert. Maine Court Structure (May, 1992).
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HIGHLIGHTS OF
COMMISSION ACTIVITY

]
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@

Orientation and training by futurist about goals and methods of
futures thinking,.

Interviews with and questionnaire responses from judges, clerks,
legislators, lawyers, and other members of the legal community
and broader justice system.

Responses from advocacy groups helping to define problems
facing the justice system.

Questionnaire responses from lawyers and ADR professionals
regarding the use of ADR.

Presentation by consultant on technology for Productivity Task
Force, Commission members, and invited representatives from the
Judicial Branch and executive agencies of state government.

Evaluation of the Court Mediation Service by ADR consultants.

In cooperation with the Maine State Bar Association, a two-day
Symposium on Court Structure. The first session dealt with a
unified trial court with presenters from six states relating the
experience in their jurisdictions. The second session dealt with the
desirability of a family court for Maine with presenters from two
states with family courts.

Commissioning of a scientific public opinion survey to determine
public attitudes about our courts and the justice system.

Publication of the Commission’s Phase I Report.
Initiation of a Futures Newsletter for the Comimnission and courts.

Preliminary research on the numbers of unrepresented litigants in
certain types of matters.

Participation with Maine State Bar Association and Maine Bar
Foundation in presenting a Symposium on Access to the Courts at a
summer meeting of Maine State Bar Association.

Consultant’s briefing on Total Quality Management for
Commission members and the Judicial Branch.

Traditional public hearings as well as hearings held via interactive
television to reach eight more remote locations for public input.



AP P E N D I X E

GLOSSARY OF TERMS

Deposition
Recorded testimony of a potential witness under oath for use in
preparation for trial, and, under some circumstances, in lieu of live
testimony at trial.

Discovery
Pretrial procedures that can be used by one party to obtain facts and
information about the case from the other party in order to assist
with preparation for trial. Examples of these procedures include:
depositions, written interrogatories (questions), and production of
documents or things.

Grand jury
Jury of persons convened in private session who evaluate
accusations against persons charged with crime, on the basis of
evidence presented by the state, to determine whether there is
sufficient evidence for the accused to be required to stand trial.

Guardian ad litem
Special guardian appointed by the court to represent a child or ward
of the state in a particular case.

Indigent :
Person who is impoverished and not able to pay costs and attorney’s
fees associated with legal proceedings.

In forma pauperis
Describes permission given to a person who is impoverished to
proceed without paying court fees or costs.

Motion in limine
A pretrial motion asking a judge to determine the admissibility of
evidence prior to trial.

Paradigm

A mental model of reality.

Pro bono
Legal services performed free of charge.

Pro se
A litigant without an attorney.
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A P P E N D I X F

Legislation Which Created the
Commission to Study the Future of Maine's Courts

CHAPTER 891
H.P. 1682 - L.D. 2328

An Act to Implement the Recommendations of
the Court Jurisdiction Study

Be it enacted by the People of the State of Maine
as follows:

PART B

Sec., B-1. Commission established. There is
established the Commission to Study the Future of
Maine’s Courts. :

Sec. B-2. Commission membership, The com-
mission consists of the following members:

1. Three members appointed by the presidents of
the respective court clerks associations to represent the
Supreme, Superior and District Courts;

2. The President of the Probate Court Judges
Association or a designee;

3. The President of the Registers of Probate
Association or a designee;

4. Five Legislators, including 2 Senators, one of
whom must be a member of the Joint Standing Commit-
tee on Judiciary, appointed by the President of the Sen-
ate; and 3 members of the House of Representatives, at
least 2 of whom must be members of the Joint Standing
Committee on Judiciary, appointed by the Speaker of the
House of Representatives;

5. A representative of the Governor’s office ap-
pointed by the Governor;

6. Four members of the public appointed by the
Governor;

_ 7. The President of the Maine State Bar Associa-
tion or a designee;

' 8. The Chair of the Maine State Bar Association,
Family Law Section, or a designee;

‘ 9. The Executive Director of Pine Tree Legal
Assistance or a designee;

10. The President of the Maine Trial Lawyers
Association or a designee;

122

11. The President of the Maine Prosecutors Asso-
ciation or a designee;

12, ‘The Attorney General or a designee;

13. The Dean of the University of Maine School of
Law or a designee; and

14. The State Court Administrator or a designee.

All appointments must be made no later than 30
days following the effective date of this Act. The appoint-
ing authorities shall notify the Executive Director of the
Legislative Council and the State Court Administrator
when the appointments have been made.

The Governor, the Chief Justice of the Supreme
Judicial Court, the President of the Senate and the
Speaker of the House of Representatives shall jointly
appoint the chair of the commission no later than July 25,
1990. 'The chair may be appointed from among the
members of the commission or from outside the member-
ship.

The chair shall request the Chief Justice of the
Supreme Judicial Court to appoint 5 advisory members,
4 of whom are Active Justices and Judges representing
the Administrative, District, Superior and Supreme
Courts and one of whom is an Active Retired Justice or
Judge.

If the commission has received sufficient funds to
begin its duties, the chair shall call the first meeting no
later than November 15, 1990. If the commission has not
received sufficient funds by November 15, 1990, the
commission may not meet.

Sec. B-3. Compensation. To the extent that the
commission has funds to pay per diem and expenses:

1. Legislative members are entitled to legislative
per diem as defined in the Maine Revised Statutes, Title
3, section 2, for each day’s attendance at commission
meetings; and

2. All other members are not entitled to compen-
sation, but may, except state employees, be reimbursed
for reasonable expenses as provided in the Maine Revised
Statutes, Title S5, section 12002-A, subsection 1.

Sec. B-4. Administrative and staff services.
The commission may contract for administrative, profes-
sional and clerical services with available funds. The Ad-
ministrative Office of the Courts, the Judicial Council and
the Legislative Council may furnish clerical and other
support services to the commission. The commission may
request assistance with the preparation of any recom-
mended legislation from the Legislative Council.



Sec. B-5. Duties, The commission shall study the
future of the court system in the State and make recom-
mendations as necessary to ensure that the judicial needs
of citizens will be met in the 21st century. The commis-
sion shall examine, but not limit its examination to, the
following issues:

1. Integration of the jurisdictions of the various
court systems, including the feasibility, cost and method
of creating a unified trial court system in this State;

2. Appellate review, including the feasibility of
establishing or designating an intermediate appellate
court along with discretionary review by the Supreme
Judicial Court in selected or all cases;

3. Expansion of the availability and use of alterna-
tive dispute resolution mechanisms. This includes the
consideration of ways to increase the use of referees
under Rule 53 of the Maine Rules of Civil Procedure,
including, but not limited to, rule changes, the education
of lawyers and judges, mandatory use of referees, the
development of guidelines for the use of referees and
other ways to encourage the use of referees;

4. Parity among judicial salaries within the court
system;

5. Further evolution of the Probate Court system,
particularly the conflict-of-interest issue concerning part-
time Probate Court judges, considering, as a possibility,
establishing full-time judges of probate who travel a cir-
cuit;

6. Any recommendations of the Court Mediation
Service on expanding mediation services;

7. An evaluation of any pilot project established by
the Chief Justice of the Superior Court and the Chief
Judges of the District Court and the Administrative
Court; and

8. Any recommendations of the Maine Commis-
sion on Legal Needs.

Sec. B-6. Report to Legislature. The commis-
sion, by November 15, 1992, shall report to the Joint
Standing Committee on Judiciary and the Office of the
Executive Director of the Legislative Council the resuits
of its findings and recommendations together with any
necessary implementing legislation. The commission
shall report to the Joint Standing Committee on Judiciary
with respect to its funding from all sources and detailed

expenditures of the commission on November 15, 1991,
and November 15, 1992.

Sec. B-7, Funding. The commission is autho-
rized to seek and accept outside sources of funding to
finance the study provided in this Part. The Administra-
tive Office of the Courts shall administer any outside

funds acquired for the conduct of the study. Expendi-
tures may not be incurred that have an impact on the
General Fund. Expenditures may not be incurred rela-
tive to this study uniess the funding from outside sources
has been received by the Administrative Office of the
Courts.

Sec. B-8, Commencement and continuation
of commission. The commencement and continuation
of the commission through November 15, 1992, are con-
tingent on the commission’s successful solicitation of
funds from sources other than the General Fund. The
chair is authorized to solicit and receive funds on behalf
of the commission before its first meeting.

CHAPTER 539
H.P. 1280 - L.D. 1850

An Act to Extend the Commission to Study the
Future of Maine’s Courts

Be it enacted by the People of the State of Maine
as follows:

Sec. 1. PL 1989, c. 891, Pt. B, §B-6 is amended
to read:

Sec. B-6. Report to Legislature. The com-
mission, by Nevember15:-1992 February 28, 1993, shall
report to the Joint Standing Committee on Judiciary and
the Office of the Executive Director of the Legislative
Council the results of its findings and recommendations
together with any necessary implementing legislation. The
commission shall report to the Joint Standing Commit-
tee on Judiciary with respect to its funding from all sources
and detailed expenditures of the commission on Novem-
ber 15, 1991, and Nevember15-1992 February 28, 1993.

Sec. 2. PL 1989, c. 891, Pt. B, §B-8 is amended
to read:

Sec. B-8. Commencement and continuation
of commission. The commencement and continuation
of the commission through MNevember15-1992 Febru-
ary 28, 1993, are contingent on the commission’s suc-
cessful solicitation of funds from sources other than the
General Fund. The chair is authorized to solicit and
receive funds on behalf of the commission before its
first meeting.
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