STATE OF MAINE
123rd LEGISLATURE
FIRST SPECIAL SESSION

Final Report
of the
Joint Standing Committee on Health and Human Services
Review of the Fund for a Healthy Maine

" October 1, 2008

Staff:

Jane Orbeton, Legislative Analyst
‘Lucia Nixon, Legislative Analyst
Office of Policy & Legal Analysis
Maine Legislature

(207) 287-1670

Members:

Sen. Joseph C. Brannigan, Chair
Rep. Anne C. Perry, Chair

Sen. Lisa T. Marrache’

Sen. Kevin L. Raye

Rep. Carol A. Grose

Ren. Elizabeth S. Miller

Rep. Paulette G. Beaudoin

Rep. Gary A. Connor

Rep. Patricia R. Jones

Rep. Robert P. Walker

Rep. James J. Campbell, Sr.

Rep. Sarah O. Lewin

Rep. Donna W. Finley

Rep. Donald G. Soctomah



Table of Contents

Page
EXECUtiVe SUIMIMATY .....ooooiiiiieiieeiieeitenie ettt st et et e re e bs e b e ss e s e e seesseens 1
I. INErOAUCHION ...ttt 1
II. STUAY PIOCESS ....oc.eoviiiiiiiiieeienie ettt et s st 1
I,  Recommendations ..o e s a e 1
Appendices
A. Authorizing Public Law
B. Membership list, Joint Standing Committee on Health and Human Services
C. Fund for a Healthy Maine, Title 22, Section 1511
D. Financial Information — Fund for a Healthy Maine
E. Fund Oversight — Examples in Maine Law
F. Examples — Other States’ Tobacco Settlement Funding Structures
G. Public Records Proceedings, Exceptions to Public Records, Title 1, Chapter 13, Section 434



Executive Summary

The Joint Standing Committee Health and Human Services held two meetings in
September 2008 to consider the structure, accountability and level of legislative and independent
oversight of the Fund for a Healthy Maine, as required by Public Law 2007, Chapter 629, Part H
(copy provided in Appendix A)." In accordance with that law, the Joint Standing Committee on
Health and Human Services submits this report of its recommendations regarding oversight of
the Fund for a Healthy Maine to the Joint Standing Committee on Appropriations and Financial
Affairs.

The Health and Human Services Committee convened its first meeting to consider
oversight of the Fund for a Healthy Maine on September 16, 2008. The first meeting provided
committee members with background information regarding the Fund for a Healthy Maine
including legal, financial, policy and program history. Presenters at the first meeting included
Attorney General G. Steven Rowe, State Treasurer David Lemoine, Dr. Dora Mills, the Director
of the Maine Center for Disease Control and Prevention, Edward Karass, State Controller,
Shirrin Blaisdell from the State Budget Office, Rebecca Birrell Smith from the Friends of the
Fund for a Healthy Maine and legislative staff. Materials provided to the committee included the
Maine law governing the Fund for a Healthy Maine (Appendix B) and the financial detail and
budget history of the Fund (Appendix C).

The Health and Human Services Committee met for a second time on September 24,
2008 to fulfill the requirements of Public Law 2007, Chapter 629, Part H. The meeting
commenced with staff presentations of information requested at the first meeting, including
oversight of other funds within Maine law (Appendix D), tobacco settlement funding structure
and oversight in other states (Appendix E) and evaluations of programs funded through the Fund
for a Healthy Maine that are administered by the Maine Center for Disease Control and
Prevention. The balance of the second meeting was devoted to a work session to discuss and
develop recommendations regarding oversight of the Fund for a Healthy Maine. At the close of
the second meeting, the Health and Human Services Committee voted on three recommendations
which are presented below.

The Health and Human Services Committee presents the following three
recommendations regarding oversight of the Fund for a Healthy Maine. Ten members of the
committee support recommendations (1), (2) and (3); three members support recommendations

(2) and (3) only; and one member was absent at the time the votes were taken. The
recommendations are as follows:

e Recommendation (1): OPEGA Review. The Health and Human Services Committee
will request that the Government Oversight Committee authorize the Office of
Program Evaluation and Government Accountability to conduct a review of the

! Legislative Document 2247 was enacted as Public Law 2007, Chapter 629 after Part H was accepted as a Senate
Floor Amendment to the bill.



efficacy, efficiency and accountability of the Fund for a Healthy Maine programs and
expenditures. The Health and Human Services Committee will request that the
OPEGA review include a comparison between Maine and other states in terms of the
degree to which preventive health is prioritized in the expenditure of tobacco
settlement dollars. The Health and Human Services Committee will make clear in its
request to the Government Oversight Committee that the request regarding a review
of the Fund for a Healthy Maine should not be interpreted as in any way suggesting
that such a review take precedence over OPEGA’s planned review of MaineCare.

e Recommendation (2): Fund for a Healthy Maine Subcommittee. The Health and
Human Services Committee recommends that a “Fund for a Healthy Maine
Subcommittee” be established at the outset of the 124™ Legislature to ensure that
members of the Health and Human Services Committee and the Appropriations
Committee jointly discuss all budget proposals and other proposals that affect the
Fund for a healthy Maine and work together to begin fiscal planning for the end, in 9
years, to the “strategic contribution payments” that Maine is currently receiving under
the Master Tobacco Settlement Agreement.” The Health and Human Services
Committee recommends a 5-member Fund for a Healthy Maine subcommittee,
consisting of 3 members of the Health and Human Services Committee and 2
members of the Appropriations Committee, including one minority party member
from the House and one minority party member of the Senate.

e Recommendation (3): Joint Rule regarding Health and Human Services
Committee Review. The Health and Human Services Committee will recommend to
the Joint Rules Committee that a Joint Rule be established for the 124™ Legislature to
provide for a review by the Health and Human Services Committee of any proposed
allocation or deallocation of Fund for a healthy Maine funds or change to the Fund for
a Healthy Maine or its governing statutes, using a process similar to the process under
which the Judiciary Committee reviews all proposed exceptions to public records
(under Title 1, section 434). Under the proposed Joint Rule, if, after a public hearing,
a majority of the committee of jurisdiction to which the proposal affecting the Fund
for a Healthy Maine has been referred supports the proposal, the committee of
jurisdiction would request and the Health and Human Services Committee would
provide a review of that legislative proposal and a recommendation back to the
committee of jurisdiction prior to that legislation being reported out of the committee
of jurisdiction.

? The strategic contribution payments are $10.7 million in FY08 and $10.8 million in FY09.
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I. INTRODUCTION

The Joint Standing Committee Health and Human Services held two meetings in
September 2008 to consider the structure, accountability and level of legislative and independent
oversight of the Fund for a Healthy Maine, as required by Public Law 2007, Chapter 629, Part H
(copy provided in Appendix A).* In accordance with that law, the Joint Standing Committee on
Health and Human Services submits this report of its recommendations regarding oversight of
the Fund for a Healthy Maine to the Joint Standing Committee on Appropriations and Financial
Affairs.

IL. STUDY PROCESS

The Health and Human Services Committee convened its first meeting to consider
oversight of the Fund for a Healthy Maine on September 16, 2008. The first meeting provided
committee members with background information regarding the Fund for a Healthy Maine
including legal, financial, policy and program history. Presenters at the first meeting included
Attorney General G. Steven Rowe, State Treasurer David Lemoine, Dr. Dora Mills, the Director
of the Maine Center for Disease Control and Prevention, Edward Karass, State Controller,
Shirrin Blaisdell from the State Budget Office, Rebecca Birrell Smith from the Friends of the
Fund for a Healthy Maine and legislative staff. Materials provided to the committee included the
Maine law governing the Fund for a Healthy Maine (Appendix B) and the financial detail and
budget history of the Fund (Appendix C).

The Health and Human Services Committee met for a second time on September 24,
2008 to fulfill the requirements of Public Law 2007, Chapter 629, Part H. The meeting
commenced with staff presentations of information requested at the first meeting, including
oversight of other funds within Maine law (Appendix D), tobacco settlement funding structure
and oversight in other states (Appendix E) and evaluations of programs funded through the Fund
for a Healthy Maine that are administered by the Maine Center for Disease Control and
Prevention. The balance of the second meeting was devoted to a work session to discuss and
develop recommendations regarding oversight of the Fund for a Healthy Maine. At the close of
the second meeting, the Health and Human Services Committee voted on three recommendations:
which are presented below.

1. RECOMMENDATIONS

The Health and Human Services Committee presents the following three
recommendations regarding oversight of the Fund for a Healthy Maine. Ten members of the
committee support recommendations (1), (2) and (3); three members support recommendations
(2) and (3) only; and one member was absent at the time the votes were taken. The
recommendations are as follows:

3 Legislative Document 2247 was enacted as Public Law 2007, Chapter 629 after Part H was accepted as a Senate
Floor Amendment to the bill.
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e Recommendation (1): OPEGA Review. The Health and Human Services Committee
will request that the Government Oversight Committee authorize the Office of
Program Evaluation and Government Accountability to conduct a review of the
efficacy, efficiency and accountability of the Fund for a Healthy Maine programs and
expenditures. The Health and Human Services Committee will request that the
OPEGA review include a comparison between Maine and other states in terms of the
degree to which preventive health is prioritized in the expenditure of tobacco
settlement dollars. The Health and Human Services Committee will make clear in its
request to the Government Oversight Committee that the request regarding a review
of the Fund for a Healthy Maine should not be interpreted as in any way suggesting
that such a review take precedence over OPEGA’s planned review of MaineCare.

o Recommendation (2): Fund for a Healthy Maine Subcommittee. The Health and
Human Services Committee recommends that a “Fund for a Healthy Maine
Subcommittee” be established at the outset of the 124™ Legislature to ensure that
members of the Health and Human Services Committee and the Appropriations
Committee jointly discuss all budget proposals and other proposals that affect the
Fund for a healthy Maine and work together to begin fiscal planning for the end, in 9
years, to the “strategic contribution payments” that Maine is currently receiving under
the Master Tobacco Settlement Agreement.” The Health and Human Services
Committee recommends a 5-member Fund for a Healthy Maine subcommittee,
consisting of 3 members of the Health and Human Services Committee and 2
members of the Appropriations Committee, including one minority party member
from the House and one minority party member of the Senate.

o Recommendation (3): Joint Rule regarding Health and Human Services
Committee Review. The Health and Human Services Committee will recommend to
the Joint Rules Committee that a Joint Rule be established for the 124™ Legislature to
provide for a review by the Health and Human Services Committee of any proposed
allocation or deallocation of Fund for a healthy Maine funds or change to the Fund for
a Healthy Maine or its governing statutes, using a process similar to the process under
which the Judiciary Committee reviews all proposed exceptions to public records
(under Title 1, section 434). Under the proposed Joint Rule, if, after a public hearing,
a majority of the committee of jurisdiction to which the proposal affecting the Fund
for a Healthy Maine has been referred supports the proposal, the committee of
jurisdiction would request and the Health and Human Services Committee would
provide a review of that legislative proposal and a recommendation back to the
committee of jurisdiction prior to that legislation being reported out of the committee
of jurisdiction.

* The strategic contribution payments are $10.7 million in FY08 and $10.8 million in FY09.
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APPENDIX A

Authorizing Public Law
Public Law 2007, Chapter 629, Part H



PusLic Law 2007, CHAPTER 629
H.P.1608 - L.D. 2247

PART H

Sec. H-1. Report regarding Fund for a Healthy Maine. The Joint Standing
Committee on Health and Human Services shall meet to consider the structure, accountability
and appropriate level of legislative and independent oversight of the Fund for a Healthy Maine,
established in the Maine Revised Statutes, Title 22, section 1511. The committee shall report
back to the Joint Standing Committee on Appropriations and Financial Affairs by October 1,
2008 with recommendations, including necessary implementing legislation, for the structure,
accountability and appropriate level and type of oversight of the Fund for a Healthy Maine.

OPLA, 9/24/2008, G:\STUDIES-2008\Fund for a Healthy Maine\PL 2007 chap 629, part H.doc
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Sen. Joseph C. Brannigan, Chair Rep. James J. Campbell, Sr.
168 Concord Street PO Box 29
Portland, Maine 04103 West Newfield, Maine 04095
Rep. Anne C. Perry, Chair Rep. Sarah O. Lewin
474 South Street 110 Pleasant Street
Calais, Maine 04619 Eliot, Maine 03903
Sen. Lisa T. Marrache’ Rep. Donna W. Finley
109 Silver Street 190 Waterville Road
Waterville, Maine 04901 Skowhegan, Maine 04976
Sen. Kevin L. Raye Rep. Donald G. Socotomah
63 Sunset Cove Lane PO Box 159
Perry, Maine 04667 Indian Township, Maine 04668

Rep. Carol A. Grose
37 River Road
Woolwich, Maine 04579

Rep. Elizabeth S. Miller
6 Hemlock Lane
Somerville, Maine 04348

Rep. Paulette G. Beaudoin
32 Herring Avenue Extension
Biddeford, Maine 04005

Rep. Gary A. Connor
10 Patterson Drive
Kennebunk, Maine 04043

Rep. Patricia R. Jones
172 Wings Mills Road
Mount Vernon, Maine 04352

Rep. Robert P. Walker

PO Box 33
Lincolnville, Maine 04849
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FUND FOR A HEALTHY MAINE

22 §1511. Fund for a Healthy Maine established

1. Fund established. The Fund for a Healthy Maine, referred to in this chapter as the "fund," is established as
an Other Special Revenue fund for the purposes specified in this chapter.

2. Sources of fund. The State Controller shall credit to the fund:

A. All money received by the State in settlement of or in rejation to the lawsuit State of Maine v. Philip Motris,
et al., Kennebec County Superior Court, Docket No. CV-97-134; ~

B. Money from any other source, whether public or private, designated for deposit into or credited to the fund;
and

C. Interest earned or other investment income on balances in the fund.
3. Allocation; amounts.

3-A. Unencumbered balances. Any unencumbered balance remaining at the end of any fiscal year lapses
back to the Fund for a Healthy Maine, the account within the Department of Administrative and Financial Services
established pursuant to this section, and may not be made available for expenditure without specific legislative
approval.

3-B. Departmental indirect cost allocation plans. Any revenue transfer made on or after July 1, 2000 from a
Fund for a Healthy Maine account to another account pursuant to an approved departmental indirect cost allocation
plan is determined by the Legislature to be an authorized use of revenue credited to the Fund for a Healthy Maine.
The State Budget Officer shall reduce allotment for the amount of any transfer made from a Fund for a Healthy
Maine account for the purpose authorized in this subsection.

4. Restrictions. This section does not require the provision of services for the purposes specified in subsection
6. When allocations are made to direct services, services to lower income consumers must have priority over
services to higher income consumers. Allocations from the fund must be used to supplement, not supplant,
appropriations from the General Fund.

5. General Fund limitation. Notwithstanding any provision to the contrary in this section, any program,
expansion of a program, expenditure or transfer authorized by the Legislature using the Fund for a Healthy Maine
may not be transferred to the General Fund without specific legislative approval. :

* 6. Health purposes. Allocations are limited to the following health-related purposes:

A. Smoking prevention, cessation and contro] activities, including, but not limited to, reducing smoking among
the children of the State;

B. Prenatal and young children's care including home visits and support for parents of children from birth to 6
years of age; »

C. Child care for children up to 15 years of age, including after-school care;
D. Health care for children and adults, maximizing to the extent possible federal matching funds;

E. Prescription drugs for adults who are elderly or disabled, maximizing to the extent possible federal matching
funds; v

F. Dental and oral health care to low-income persons who lack adequate dental coverage;
G. Substance abuse prevention and treatment; and

H. Comprehensive school health programs, including school-based health centers.

G:\STUDIES-2008\Fund for a Healthy Maine\Title 22 Section 1511.doc



7. Investment; plan; report.

8. Report by Treasurer of State. The Treasurer of State shall report at least annually on or before the 2nd
Friday in December to the joint standing committee of the Legislature having jurisdiction over appropriations and
financial affairs and the joint standing committee of the Legislature having jurisdiction over health and human
services matters. The report must summarize the activity in any funds or accounts directly related to this section.

9. Working capital advance. Beginning July 1, 2003, the State Controller is authorized to provide an annual
advance up to $37,500,000 from the General Fund to the fund to provide money for allocations from the fund. This
money must be returned to the General Fund as the first priority from the amounts credited to the fund pursuant to
subsection 2, paragraph A.

10. Restricted accounts.

11. Restricted accounts. The State Controller is authorized to establish separate accounts within the fund in
order to segregate money received by the fund from any source, whether public or private, that requires as a
condition of the contribution to the fund that the use of the money contributed be restricted to one or more of the
purposes specified in subsection 6. Money credited to a restricted account established under this subsection may be
applied only to the purposes to which the account is restricted.

G:\STUDIES-2008\Fund for a Healthy Maine\Title 22 Section 1511.doc -
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G:\OFPR\TOBACCO\fhmstat2008-2009, End 1st SS w08Actuals
Updated: 09/12/2008

FUND FOR A HEALTHY MAINE (FHM) STATUS
Based on all actions through the close of the fiscal year ending June 30, 2008"

FY 08 FY 09
FHM RESOURCES:
Revenue:
December 2006 Base Revenue Estimate > $60,408,950 $62,815,948
March 2007 Revenue Forecast $167,761 $239,938
May 2007 Revenue Forecast $616,945 $1,104,291
December 2007 Revenue Forecast $159,415 $1,466,401
March 2008 Revenue Forecast ($78.318) ($12,000)
Revenue Variances (Actual minus Budgeted Revenue) $769,906 $0
Subtotal - Revenue $62,044,659 $65,614,578
Other Resources and Adjustments
Adjustments to Prior Year Balances $1,164,243 $0
Lapsed Balances from Unexpended Funds . $2,439,721 $0
Subtotal - Other Resources and Adjustments $3,603,965 $0
Total FHM Resources $65,648,624 $65,614,578
FHM ALLOCATIONS AND OTHER USES:*
Transfers
Transfers - 123rd Legislature, 1st Regular Session $0 $0
Supplemental Budget (LD 2289, PL2007, c. 539) $225,000 $1,464,406
Subtotal - Transfers $225,000 $1,464,406
Allocations
2008-2009 Biennial Budget - Baseline Budget $49,624,293 $49,673,882
2008-2009 Biennial Budget - Adjustments to Baseline Budget $11,287,243 $14,079,520
Other Legislation Enacted During 123rd Legislature, 1st Regular Session $150,000 $0
Suppiemental Budget (LD 2289, PL2007, c. 539) $22,379 $553,665
Other Legislation Enacted During 123rd Legislature, 2nd Regular Session ; $0 $0
Legislation Enacted During 123rd Legislature, 1st Special Session ¢ $0 $0
Subtotal - Allocations $61,083,915 $64,307,067
Total Allocations and Other Uses . $61,308,915 $65,771,473
$156,895)

Net Change (Resources minus Allocations and Other Uses) $4,339,709

NOTES:
I Reflects all enacted legislation through the end of the 1st Special Session of the 123rd Legislature and actual FY07 and FY08 ending
balances, including all revenue and expenditure variances and closing transactions for FY07 and FY08.

2 Under the Master Settlement Agreement beginning in 2008 states will begin receiving "strategic contribution payments” based on each
settling state's contribution to the original state tobacco litigation. Payments to Maine under this provision are estimated to be $10.7
million in FY08 and $10.8 million in FY09.

3 For the purposes of this summary, transfers out are treated as an expenditure/use and are positive amounts, while transfers in are
negative amounts. ' )

4 P1, 2007, c. 629, "An Act To Continue Maine's Leadership in Covering the Uninsured,” includes 2 new $5 million allocation in FY09
to the Dirigo Health Program. This increased allocation is offset in the Act by a $5 million fund-wide deallocation of funds to be
distributed proportionatety across fund programs by the State Budget Officer after first applying any unexpended balance in the Fund
for a Healthy Maine as of June 30, 2008.

2008-2009 Fund for a Healthy Maine Status
Prepared by the Office of Fiscal and Program Review



G \OFPR\TOBACCO\Pie Allocations 2008-2009, 123rd w unallocated
Updated 9/12/2008

Fund for a Healthy Maine (FHM)
Budgeted Allocations and Uses
2008-2009 Biennium

Other Health
Initiatives, 9.5%
Prescription Drugs,
19.5%

Substance Abuse,
10.0%

Attorney General ,

Medicaid Initiatives , 0.3%

14.0%
Transfers to the
General Fund, 1.3%
Fundwide
1 - 0
Child Care and Deallocation, -3.8%

Development, 19.3% ,
Smoking Cessation/
Prevention, 26.1%

2005-06 2006-07 Biennium
Smoking Cessation/ Prevention $16,774,452 $17,684,928 $34,459,380
Child Care and Development $12,600,798 $12,928,588 $25,529,386
Medicaid Initiatives $9,547,397 $8,964.,667 $18,512,064
Prescription Drugs $11,824,840 $13,912,727 $25,737,567
Other Health Initiatives $3,583,770 $8,960,642 $12,544,412
Substance Abuse $6,563,613 $6,656,831 $13,220,444
Attorney General $189,045 $198,684 $387,729
Transfers to the General Fund $225,000 $1,464,406 $1,689,406
Fundwide Deallocation $0 ($5,000,000) ($5,000,000)

Totals

$61,308,915

$65,771,473

$127,080,388

* Reflects Budgeted Allocations and Uses through the 123rd Legislature, Ist Special Session

Prepared by the Office of Fiscal and Program Review
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APPENDIX E

Fund Oversight — Examples in Maine Law
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APPENDIX F

Examples — Other States’ Tobacco Settlement Funding Structures
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APPENDIX G

Public Records Proceedings, Exceptions to Public Records, Title 1, Chapter 13, Section 434



Title 1, Chapter 13

Public Records and Proceedings, Exceptions to Public Records

§434. Review of proposed exceptions to public records

1. Procedures before legislative committees. Whenever a legislative measure containing a
new public records exception is proposed, the joint standing committee of the Legislature having
jurisdiction over the proposal shall hold a public hearing and determine the level of support for
the proposal among the members of the committee. If there is support for the proposal among a
majority of the members of the committee, the committee shall request the review committee to
review and evaluate the proposal pursuant to subsection 2 and to report back to the committee of
jurisdiction. A proposed exception may not be enacted into law unless review and evaluation
pursuant to subsection 2 have been completed.

2. Review and evaluation. Upon referral of a proposed public records exception from the
joint standing committee of the Legislature having jurisdiction over the proposal, the review
committee shall conduct a review and evaluation of the proposal and shall report in a timely

manner to the committee to which the proposal was referred. The review committee shall use
the following criteria to determine whether the proposed exception should be enacted:

A. Whether a record protected by the proposed exception needs to be collected and
maintained; :

B. The value to the agency or official or to the public in maintaining a record protected by
the proposed exception;

C. Whether federal law requires a record covered by the proposed exception to be
confidential; :

D.  Whether the proposed exception protects an individual's privacy interest and, if so,
whether that interest substantially outweighs the public interest in the disclosure of records;

E.  Whether public disclosure puts a business at a competitive disadvantage and, if so,
whether that business's interest substantially outweighs the public interest in the disclosure of
records;

F.  Whether public disclosure compromises the position of a public body in negotiations

and, if so, whether that public body's interest substantially outweighs the public interest in
the disclosure of records;

G. Whether public disclosure jeopardizes the safety of a member of the public or the public
in general and, if so, whether that safety interest substantially outweighs the public interest in
the disclosure of records;
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H. Whether the proposed exception is as narrowly tailored as possible; and

I.  Any other criteria that assist the review committee in determining the value of the
proposed exception as compared to the public's interest in the record protected by the
proposed exception.

2-A. Accountability review of agency or official. In evaluating each proposed public
records exception, the review committee shall, in addition to applying the criteria of subsection
2, determine whether there is a publicly accountable entity that has authority to review the
agency or official that collects, maintains or uses the record subject to the exception in order to
ensure that information collection, maintenance and use are consistent with the purpose of the
exception and that public access to public records is not hindered. \

3. Report. The review committee shall report its findings and recommendations on whether
the proposed exception should be enacted to the joint standing committee of the Legislature
having jurisdiction over the proposal.
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