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From: Kate Dufout, Director State and Federal Relations Department

Date: Monday, December 2, 2019

Re:  MMA Comments on 11/27/2019 Proposal

Thank you for this opportunity to comment on the draft legislation that was emailed to us
ont Nov, 27, 2019. Staff has had the opportunity to review the proposals and offers the attached )
list of observations and concerns for your consideration.

As you will read, the Association believes the existing laws are working, Over the last
four years this section of statute has been twice amended to address the concerns raised by the
proponents of this legislation. We strongly believe that road issues are local, and for that reason
elected leaders and local legislative bodies should continue to be entrusted with the authority to
implement solutions that fit each issue’s unique circumstances.

Furthermore, we believe it is important to keep in mind the context of the law as it stands
now. When municipalities follow the abandonment statute, they are not abandoning the road so
much as recognizing that the road has already been abandoned. The process of abandonment is
ongoing, beginning when publicly-funded maintenance stops, and ending either when
government begins maintaining the road again, or after 20 years (by common law) or 30 years
(by statute) has passed. Title 23, section 3028 mainly acknowledges a way for the abandonment
process to end. Rather than being an action of government, as is the case with discontinuance
under section 3026-A, Maine statute provides local governing bodies with a way of recognizing
that a process already provided for under the law has now occurred, It is aimed at ensuring
conformity with the case law precedent on which Maine’s statute is based; common law
abandonment acknowledges that a road may be considered abandoned after 20 years of non-
maintenance, The Association’s read is that by deeming 30 years in statute as “prima facie
evidence that a town or county way ... has been discontinued by abandonment”, the Legislature
viewed an additional 10 years as serving ample notice to the public, and to judges, that local
governments were lawfully ceasing any publicly-funded maintenance,

Please note that the Association’s Legislative Policy Committee has not reviewed the
proposals, but will do so after the Subcommittee on Abandoned and Discontinued Local Roads
has completed its work and finalized its recommendations. Because these proposals seek to
make significant and potentially costly changes to existing local road maintenance and funding




obligations, we hope that the subcommittee’s recommendations will receive a new public
hearing and work session in 2020.

Finally, T will be assuming oversight responsibility for this subcommittee effort, because
as of December 4 Garrett Corbin will begin a well-deserved career with the Public Utilities
Commission. Please do not hesitate to contact me if you have questions or need additional
information. 1 can be reached at either kdufourémemun.org or 1-800-452-8786.

I look forward to working with you.
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s Title 23, section 3028 allows for factual determinations by the municipal officers — based on
the historical record - of what has already occurred by operation of law, namely,
discontinuance by virtue of the past 30 years’ non-maintenance. This is very different from
what is proposed in the draft legislation, which is a vote by the municipal legislative body to
discontinue. Discontinuance under Title 23, section 3026-A is fundamentally a policy
decision about whether to continue providing future maintenance. The abandonment
determination, however, is not a choiceto change the status of the road. It is a formal
recognition that through the passage of time and non-maintenance, the status of the road has
already changed and the process of abandonment has occurred. This is evidenced by the
acknowledgment in section 3028 subsection 5 that, “The absence of a filing of a
determination of discontinuation by abandawment may not be construed as evidence against
the status of abandonment.” Against this backdrop, the Association is unsure whether the
sections of the proposals calling for a vote to abandon or a vote to retain or not retain an
easement are legally feasible. '

¢ Option 1 repeals and replaces the abandonment law, with the proposed replacement
appearing to require a vote of the municipal “legislative body” as well as the municipal
officers. As noted above, by the time a municipality considers making a determination of
abandonment, there may no longer be anthority to vote otherwise. This is because under the
law, once a way is abandoned, the municipality’s interests “pass to abutting property owners
{o the center of the way.” (See Title 23, section 3026-A, subsection 2(D), which also applies
to section 3028). If those (legal) interests are no longer possessed by the municipality, it
seems contradictory to always have to put a subsequent determination to a vote. Doing so
could force the municipality into a whole new regulatory taking of property that it had
already possessed, then already abandoned, just because someone called the question of
whether or not it was abandoned. Selectboard members always have the option of bringing
questions before town meeting when it is prudent to do so.

e Option 2 repeals the abandonment law and incorporates it into the discontinuance law. This
really conflates these two very different concepts (again, abandonment is a factual
determination by the municipal officers, discontinuance is a policy decision by the municipal
legislative body). Under this proposal, both abandonment and discontinuance appear to
require a vote of the legislative body, and both would be subject to preliminary appeal to the
local boatd of appeals or county commissioners. This is the only case the Association can
think of off-hand where a policy decision by a municipal legislative body (a vote to
discontinue a town way) would be administratively appealable.

¢ Depending on the determination, an appeal process could result in the decision to shift
hundreds of thousands of dollars in expenses onto the property taxpayers. Affording county
commissioners the authority to decide a road, discontinued for 30 years or more, be improved
and maintained at taxpayer expense could very well constitite a sighificant unfunded state
mandate.




® The way in which the current statute is worded is preferred, because it allows for the sake of
legal consistency and public notice that 30 years of non-maintenance gives rise to a legal
“presumption” of abandonment. Abandonment determinations are based on the history and
facts of each situation. The presumption recognizes that the selectboard is not a court and is
basically making official what the facts show. Abutiers can “rebut” the presumption with
other facts.

» Itis impoitant to keep in mind that the Local Road Assistance Program (LRAP) fund should
not be relied on as a determining indicator of whether the road has been abandoned. The
Maine Department of Transportation (DOT) mileage counts for a specific road for
determining LRAP funding is not the equivalent of a legal determination as to the status of
the road. The report of a municipal gfffcial on a survey form on which DOT bases its LRAP
funding cannot be binding on the municipality or municipal officers (e.g., council or
selectboard, etc,) as a determination of whether the way is public or not.

¢ Although the terms “selectboard”, “legislative body”, “municipal officers™ and “municipal
officials™ are used interchangeably throughout both proposals, each of these terms have
specific meanings under the statutes regulating municipal activities. The selectboard is made
up of the elected officials responsible for carrying out the directives of the legistative body.
The legislative body refers to either the town meeting or the town or city council. Municipal
officers are elected officials, while municipal officials are appointed municipal employees.

¢ With respect to private rights of access, current law retains an easement for anything deemed
abandoned now. The Association believes it may be more productive for the subcommittee
to return to its robust conversation from the previous meeting regarding clarifying the
abutters’ and public’s rights associated with public easements.

e With respect to notice, under the current law any landowner can submit a citizen petition to
the selectboard to ask the voters to make it a town road again or, under current law, go to
Superior Court and ask for a declaratory judgment that the road they abut is a public way.

To recap, this statute does not take anything away from anyone or really change the status
of the road. It merely creates a process to formally recognize that the road is already abandoned.
Anyone living or owning property on the road who disputes that the town has not maintained the
road for the past 30+ years may avail themselves of the options above.

Finally, the subcommittee might consider the attached Law Court decision in Lamb v,
New Sharon, holding that the current abandonment law is not unconstitutional and not a taking of
any rights. The court says that the statutory abandonment law, “does not allow the Town by
unilateral action to discontinue upkeep of a road. Section 3028 serves only to raise a rebuttable
presumption of abandonment on a showing that the road has not been kept passable by motor
vehicles at town expense for a period of thirty consecutive years. At any time during that thirty-
Yyear period, any interested member of the public had the right to force the Town, by the same
procedures Lamb seeks to utilize here, (o repair or to pay for repairs to the road. Therefore, for
thirty years to have elapsed without the Town keeping the road passable for motor vehicles, the
public must have failed to enforce its rights in the road. » The public and abutting owners have
not acted on their rights for decades, and the town has a right to rely on that,
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606 A.2d 1042
Supreme Judicial Court of Maine.

Perry A. LAMB
V.
TOWN OF NEW SHARON and County of Franklin,

Argued Nov. 20, 1991,
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Decided April 7, 1992.

Property owner sought injunction ordering county to
repair at town's expense road that traversed property.
Town counterclaimed for declaration as to its liability.
The Superior Court, Franklin County, Perkins, J. and
Mac Innes, A.R.J., denied injunction on ground that
road had been abandoned by public. Property owner
appealed. The Supreme Judicial Court, Collins, J., held
that: (1) town's failure to appeal county commissioner's
decision ordering town to repair road did not prechude
town from bringing its declaratory judgment counterclaim
to litigate issue of road’s abandonment; (2) statute creating
presumption of public intention to abandon road hinging
on failure of public to assert its right to have road repaired
did not constitute taking or violate due process; and (3)
property owner failed to rebut presumption that road had
been abandoned.

Affirmed,

West Headnotes (4)

i1} Administrative Law and Procedure
s+ Res judicata
Highways
o= Compelling improvement or repair and
remedies for breach of duty in thut respect

Town was not precluded from bringing
declaratory judgment counterclaim to litigate
issue of road's abandonment in response
to property owner's motion for injunction
requiring town to maintain road merely
because town failed to appeal prior decision of
county commissioner ordering town to repair
road, where county had refused to consider
and did not rule on status of road because it
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had no authority to decide issue of whether
town road had been abandoned. 23 M.R.S A.
§ 3028,

Cases that cite this headnote

Constitutional Law
&= Construction and maintenance

Eminent Domain

o= Highways and Streets
Highways

= Abandonnient
Statute creating presumption of public
intention to abandon road in accordance with
setiled common-law doctrine of abandonment
based on failure of public to assert its right
to have road repaired did not constitute
taking or violate due process, in absence of
governmental action. M.R.8.A, Const. Art. 1,
§21; 23 MLR.S.A. §3028; 2068 (Repealed).

Cases that cite this headnote

Highways

= Abandonment

Under doctrine of abandonment,
presumption of public intent to abandon
road may be raised by evidence of nonuse
for 2t years or more, intentional and
voluntary desertion of road, or acquiescence,
even for few years, in discontinuance of
old road combined with use of new road;
this presumption may be rebutted by other
evidence of contrary intent on part of public,

2 Cases that cite this headnote

Highways
<= Nonuser in general

Property owner failed to rebut presumption of
abandonment of road based on lack of public
maintenance; evidence that road had been
used by hunters, loggers, and sightseers during
previous 30—year period did net compel court
to find clear intent on part of town or
public to consider or use road as public way
since town had refused to repair road dusing
period, road had been fenced for part of
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that period, and most of the use by hunters,
loggers, and sightseers was done at property
owner's direction or with his permission, 23
M.R.S.A. §3028; U.S.C.A. Const. Amends. 3,
14; M.R.S.A. Consl, Art. |, §§ 6-4, 21.

1 Cases that cite this headnote

Attorneys and Law Firms
*1643 Perry A. Lamb (orally), pro se.

Mary Devine, Zuckermagn, Avaunt, Devine & Page, Gray,
amicus curiae.

William H. Dale (orally), Jensen, Baird, Gardner &
Henry, Portland, for Town of New Sharon,

Frank Underkuffler, Farmington, for County.

Joseph Wathen, Maine Mun. Ass'n, Augusta, amicus
curiae.

Before McKUSICK, CJ." and ROBERTS,
GLASSMAN, CLIFFORD and COLLINS, JJ.

Opinion
COLLINS, Fustice.

The plaintiff, Perry Lamb, appeals an order of summary
Jjudgment entered in the Superior Court (Franklin County,
Perkins, J} in favor of the defendants, Town of New
Sharon (Town) and Franklin County {County), thereby
dismissing Lamb's request for an injunction erdering the
County to repair at the Town's expense a road that
traversed Lamb's property. In an earlier order in this case,
the court (Mac Innes, A.R.J.) found after a bench trial
that the disputed road had been abandoted pursuant to 23

M.R.S.A. § 3028 (Supp.1990). ! Lamb argues, inter alia,
that (1) the Town was barred from litigating the issue
of the road's abandonment because the Town failed to
appeal an earlier decision of the County ordering it to
repair the road; (2) section 3028 works a “taking” without
Just compensation and violates his right to due process
and equal protection; and (3) the evidencs did not support
the finding that the road had been abandoned under the
statute. Finding no error or abuse of discretion, we affirm.

Lamb is a professional forester who owns and actively
manages approximately 1600 acres of forest land in New
Sharon. His property is traversed by what is called either
the Batchelder Road or the Weeks Mills—Farmington
Falls Road, The road *1044 runs diagonally to the
southwest from Weeks Mills, down to Lamb's residence,
then on through Lamb's property to the Farmington town
line, The portion of the road at issue in this case runs from
Lamb's residence to Farmington. Lamb owns all the land
on both sides of the disputed portion of the road and it
provides him with his primary means of access to the inner
parts of his property. The rest of the road, from Weeks
Mills to Lamb's residence, is maintained by the Town and
provides Lamb with access to his property from other
public roads.

In 1987, Lamb petitioned the Town to repair the disputed

portion of the road, > but the Town never responded to
his request. Lamb then petitioned the County pursuant

to 23 M.R.S.A. § 3652 (Supp.1992)? to have the County
order the Town to repair the road. The County, however,
refused to hear Lamb's petition because the Town
contested the status of the road arguing that it had been
abandoned.

The next year, Lamb again petitioned the Town to repair

the road, the Town again refused to act,d and Lamb
apain petitioned the County pursuant to section 3652, This
time, over the Town's objection, the County heard Lamb's
petition, and after the hearing, the County ordered the
Town to repair the road. The Town, however, refused
to repair the road in the time ordered by the County,
contending that the County had no jurisdiction to order
repairs to a road that was abandoned., The Town did
not appeal the County's decision. Consequently, Lamb
petitioned the County pursuant to 23 M.R.S.A. § 3654

{1980), 3 requesting that the County cause the road to be
repaired and charge the Town for the cost of the repairs.
The County refused Lamb's petition, stating that section
3654 gave the County the discretion to make the repairs,
and it chose not to,

Lamb filed 2 complaint in the Superior Court against
both the Town and the County pursuant to M.R.Civ.P.

8B ¢ requesting *1045 an injunction to force the
County to repair the road pursuaut to its section 3654
responsibilities. The Town responded with a counterclaim
secking a declaratory judgment that the road had been

A
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abandoned pursuant to 23 MR S,A, § 3028, The court
severed the case and, apparently with the consent of the
parties, ordered & separate bench trial solely on the issue of
whether the road had been abandoned pursuant to section

3028 during the thirty-year period from 1960 to 1990 7

At the trial, the Town introduced evidence that in 1932
the townspeople voled al the town meeting to authorize
the selectmen to take the steps necessary to discontinue

the portion of the road at issue in this case. * In addition,
the Town introduced evidence that in the late 1950', the
owner of the land asked the Town to repair the road,
but the Town refused claiming that the road had been
discontinued, As a result, the owner repaired the road
himseif. Two selectmen of the Town, who, as part of their
job, had to approve the road maintenance schedule and
road repairs each year, testified that the road had never
been repaired at Town expense during the time period of
1960 to 1990.

Lamb presented evidence that the road, though falling
into disrepair, hias been used over the years by sportsmen
and sightseers as well as by loggers. In addition, he
presented evidence that in 1965 or 1966, a former road
commissioner, Theodore Bailey, and several others rebuilt
a bridge along the road, Bven though the Town's records
indicate that Bailey was paid by the Town for road work
performed during that year, there is no record of what
work Bailey was paid for because most of the Town
records do not list the specific road worked on.

The court found that there had been no repairs made to
the road in the thirty-year period, that Lamb had failed
to prove an intent on the part of the municipality and
the public to use the road as a public way, and that it
was, therefore, abandoned pursuant to seclion 3028, On
the strength of this conclusion, the court ruled that the
County had no authority to grant Lamb's road repair
petition. The court then granted summary judgment for
the Town dismissing Lamb's complaint against the Town
and County, Lamb then appealed to this court.

L

{1} Lamb first argues that the Town was precluded from
bringing its declaratory judgment counterclaim to litigate
the issue of the road's abandonment because the Town
failed to appeal the Commissioner's decision. We disagree,

WESTLAYW 2l

It is well settled that county commissioners have no
authority to decide the issue of whether a town road
has been abandoned under 23 M.R.S.A. § 3028, Town
of Ching v. Kennebee Cownty Comni'rs, 393 A2d 526,
528 (Me.1978). Furthermore, the County admiitted at oral
argument that it refused to consider and did not rule on
the status of the road for precisely this reason. Since no
administrative judgment is binding without “ ‘conclusively
determinfing] the matter in question,”” Hamilton v. Town
of Cumnberland, 590 A2d 533, 535 (Me.1991) (quoting
Restutement (Second) of Judgments § 83(2) (1982)), the
Town's fallure to appeal the County's decision does
not preclude the Town from bringing the declaratory
judgment counterclaim, See also Town of Ching, 393 A.2d
at 528-529. The Superior Court properly considered the
Town's counterclaim for declaratory judgment on the
status of the road.

#1046 IL

12} Lamb next argues that scction 3028 is
unconstitutional under the Maine and the United States
Constitutions because it allows a taking of private
property without just compensation and violates his right

to due process and equal protection.9 Because we find
that the statute does not work a “taking” within the
meaning of either constitution nor deny him due process
and equal protection of the laws, we reject his contentions.

Lamb bases his takings argument on our prior decision
in Jordan v. Town of Canton, 265 A.2d 96 (Me.1970). In
Jordan, we considered a statute that allowed municipal
officers to discontinue a public road and to terminate
the municipality's responsibility to maintain and repair

defects in the road. '% See Jordun, 265 A.2d at 97. We held
that whete all reasonable access to one's property has been
destroved by governmental action, the property right had
been “taken” within the meaning of Me. Const. art. 1, §
2%, Jordan, 265 A.2d at 99,

Section 3028 differs from the statute considered in Jordan
in that it does not allow the Town by unilateral action
to discontinue upkeep of a road, Section 3028 serves only
to raise a rebuttable presumption of abandonment on a
showing that the road has not been kept passable by motor
vehicles at town expense for a period of thirty consecutive
years. At any time during that thirty-year period, any
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interested member of the public had the right to force the
Town, by the same procedures Lamb seeks to utilize here,
to repair or to pay for repairs to the road. Therefore, for
thirty years to have elapsed without the Town keeping the
road passable for motor vehicles, the public must have
failed to enforce its rights in the road.

[3] Thecommon law has long recognized in the doctrine
of abandonment that rights in public ways may be lost
through neglect. See Town of South Berwick v. White,
412 A2d 1225, 1227 (Me.1980); Smith ». Dickson, 225
A.2d 631, 635--36 (Me.1967); Piper v. Voorhees, 130 Me.
305, 309-310, 155 A, 356 {1931). Under the doctrine
of abandonment, a presumption of a public intent to
abandon a road may be raised by evidence of nonuse for
{wenty years or more, intentional and voluntary desertion
of a road, or acquiescence, even for a few years, in the
discontinuance of an old road combined with use of a
new road. Piper, 130 Me. at 309-310, 155 A. 556. This
presumption may be rebutted by other evidence of a
conirary intent on the part of the public. Piper, 130 Me,
at 309-310, 155 A. 536; Pratt v. Sweetser, 68 Me. 344, 346
(1878).

*1047 Section 3028 merely codifies one aspect of this
doctrine by raising the presumption of abandonment once
evidence is shown of lack of town maintenance (and
therefore lack of the public's asserting its rights in the
road} for a period of thirty consecutive years. In the
absence of governmental action, it does not constitute
a taking or violate due process to create a presumption
of a public intention to abandon a road in accordance
with settled common law doctrine where creation of the
presumption hinges on a failure of the public to assert
its right to have the road repaired. Since Lamb does not,
and cannot, allege that the statute treats him differently
than others in the same position, Lamb's equal protection
argument must fail as well.

a1

{41 Lamb next contends that there was insufficient
evidence to support the ¢ourt's finding that the road had
been abandoned. Lamb argues that the Town failed to
prove that no public funds were expended on the road
in the thirty-year period, and that even if the Town had
proved lack of public maintenance, thereby raising a
presumption of abandonment, he had produced enough

evidence of a public intent to use the road as a public way
to rebut the presumption. We disagree.

For the most part, there was abundant evidence to support
the court's finding that no repairs were made to the toad at
Town expense during the thirty years from 1960 to 1990,
The only disputed incident involves extensive repairs to
the road, including rebuilding a bridge, performed in 1965
by a former road commissioner, Theodore Bailey. Even
though the Town records indicate that Bailey was paid
for performing road work in 1963, they do not specify on
which roads the work was performed. In addition, James
Smith, who was a Town selectman at the time, lestified
that if Bailey had done the work on the disputed road, he
would have known, and he knew of no work done on that
road at town expense while he was selectman. It was not
clearly erroneous for the court to conclude that the (965
repairs were not made at Town expense,

The evidence that the road had not been kept passable at
the Town's expense gave rise to the presumption that the
road had been abandoned. Lamb then had the burden of
producing evidence to rebut that presnmption. The trial
court found that Lamb failed to meet this burden. We
wiil reverse that finding only if the evidence compelled the
court to find in Lamb's favor. See Luce Co. v. Hoefler, 464
A2d 213,215 (Me 1983).

Lamb introduced some evidence that the road had been
used by hunters, loggers, and sightscers during the thirty-
year period, There was also evidence, however, that the
Town refused to repair it during that period, that it had
been fenced for part of the period, and that most of the
use by hunters, loggers, and sightseers was done at Lamb's
direction or with his permission. This evidence did not
compel the court to find clear infent on the part of the
Town or the public to consider or use the road as a public
way.

Iv.

On the basis of its conclusion that the road had been
abandoned, the court granted the Town's motion for
summary judgment on Lamb's complaint and dismissed
his 80B complaint against the County. Even though the
County's order to the Town to repair the road was [inal,
see Town of Chine, 393 A.2d at 528, an injunction in the
nature of a mandamus is discretionary with the court. See
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Chegquinn Corp. v. Mullen, 159 Me. 375, 377, 193 A.2q  Judgment affirmed.
432 {1963). Because Lamb was requesting an injunction to

force the County to repair a road that the court concluded

had been abandoned, it was not an abuse of discretion for Al concurring,

the Court to deny Lamb's injunction request, Lamb's other

contentions lack merit and do not require discussion. All Citations

606 A.2d 1042

The entry is:

Footnotes

*

1

2

3

4
5

6
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McKusick, C.J. sat at oral argument and participated in the initial conference, but retired before this opinion was adopted.
23 M.R.S.A. § 3028 (Supp.1990) states in relevant part:

It shalt be prima facie evidence that 2 town or county way not kept passable for the use of molor vehicles at the
expense of the municipalily or county for a period of 30 or more consecufive years has been discontinued by
abandonment. A presumption of abandonment may be rebutted by evidence that manifests a clear intent by the
municipality or county and the public to consider or use the way as if it were a public way.... No municipality or its
officials shall be liable for nonperformance of a legal duty with respect to such ways if there has been a goad faith
reliance on a presumption of abandenment, Any person affected by a presumption of abandonment, including the
State or a municipality, may seek declaratory refief to finally resolve the status of such ways. A way that has been
abandoned under this section shall be relegated to the same status as It would have had after a discontinuance
pursiuant to section 3026, except that this status shall be at all times subject to an affirmative vote of the legislative
body of the municipality within which the way lies making that way an easement for recreational use.

Towns are responsible for the upkeep of certain roads under 23 M.R.5.A. § 3651 (1080), which states:

Highways, town ways and streets legally established shall be opened and kept in repair so as to be safe and
convenient for travelers with motor vehicles. In default thereof, those liable may be indicted, convicted and a
reasonable fine impased therefor.

23 M.R.S.A. § 3652 (Supp.1992) states:

When a town iable to malntain a way unreasonably neglects to keep it in repair as provided in section 3681, afier
one of the municipal officers has had 5 days’ actual notice or knowledge of the defective condition, any 3 or more
responsible persons may pefition the county commissioners for the county, setting forth such facls, who, if satisfied
that such petitioners are responsible for the costs of the progeedings, shall fix a time and place near such defective
way for & hearing on such petition and cause such notice thereof to be given to the town and pelitioners as they
may prescribe. At the fime appointed, the commissioners shall view the way alleged to be out of repalr and hear the
parties interested, and if they adjudge the way to be unsafe and inconvenient for travelers, motor vehicles, horses,
teams and carriages, they shall prescribe what repairs shall be made, fix the time in which the lown shall make them,
give natice thereof to the municipal officers and award the costs of the proteedings against the town. Ifthey adjudge
the way to be safe and convenient, they shall dismiss the petition and award the costs against the petitioners. If they
find that the way was defective at the time of presentation of the petition, but has been repaired before the hearing,
they may award the costs against the town, if in their judgment justice requires it.

The Town estimated that it would cost roughly $100,000 to repair the road propetly.
23 M.R.8.A. § 3854 (1980) states:

H the town neglects to make the repairs prescribed by the commissioners under section 3652, within the time fixed
therefor in such notice to the town, they may cause it to be done by an agent, not ona of themseives. Such agent
shall cause the repairs to be made forlhwith and shalf render to the commissioners his account of dishursement and
services in making the same. His account shall not be allowed witheut such notice to the town as the commissioners
deern reasonable. When the account is aflowed, the town becomes liable therefor, with the agent's expenses in
procuring the allowance of his account and interest after such allowance, and said commissioners shall render
judgment therefor against the town in favor of the agent. if a fown neglects to pay such judgment for 30 days after
demand, a warrant of distress shall be issued by the commissioners to callect the same.

M R.Civ.P. 80B({a) states in relevant part;
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When review by the Superior Court, whether by appeal or otherwise, of any action or failure to act by a governmental
agency, including any department, board, commission, or officer, is provided by statute or is otherwise available by
law, proceedings for such review shall, ... be governed by these Rules of Givil Procedure as modified by this rule.
7 Lamb argues that it was improper to use this time period as the “test period” for the trial, At the time Lamb brought his
action, section 3028 provided that only one fest period could be used, that from 1946 to 1976, See 23 M.R.S.A. § 3028
(1980). Nevertheless, it appears that the parties agreed lo use the later time period as authorized by the present stalute.
We will respect this agreement.
Apparently, though, the selectmen never took the steps o formally discontinue the road.
Private individuals are protected from govemmental takings under the Maine Constitution article 1, sections 5-A, 21 and
the U.S. Constitufion through the operation of its fitth and fourleenth amendments. Me. Const. arl. 1, § 21 states:
Private property shall not be taken for public uses without just compensation; nor unless the public exigencies require
it.
Me, Const. art. 1, § 6-A states:
No person shall be deprived of life, liberty or property without due process of law, nor be denied the equal protection
of the laws, nor be denied the enjoyment of his civil rights or be discriminated against in the exercise theraof.
U.8. Const. amend. V states:
No person shall ... be deprived of life, liberty, or property, withaut due process of law; nor shall private property be
taken for public use, without just compensation.
1.8, Const. amend. X1V states:
No State shall ... deprive any person of life, liberly, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.
10 That statute was 23 M.R.S.A. § 2068 which read in pertinent part:
Where any public highway, road, strest, town or county way, ... shall, after public notice, be found by the municipal
officers of citfes and towns with regard to such ways located within their respective boundaries, ... o be of limited
use and value to the traveling public, said city, town or county shall not be required to expend any further public
funds on such ways, but such ways shall be deemed public ways, and not abandoned and the general public shall
have the right to use same, and any person, firm, corporation or association may expend their funds for the upkeep
of same on a purely voluntary basis. No city, town or county shall be liable for defects in such ways.... A finding of
limited use shall not be deemed to be a discontinuance.
See Jordian v. Town of Canton, 265 A.2d 96, 97 (Me.1970). This statute was repealed by the legislature in 1973. See
P.L1S73, ch. 20.
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