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1.

2.

Welcome and Introductions

Criminal History Record Information Act revision: progress report
Draft: Criminal Law Advisory Commission (Charlie Leadbetter, Special Assistant Attorney
General)
Discussion, identify issues needing further discussion

LD 1465, An Act To Amend the Laws Governing Freedom of Access
Explanation: Chris Cinquemani and Sam Adolphsen, Maine Heritage Policy Center
Discussion

Requests for public records: necessity of formalities
In writing
Citation to FOA laws, Title 1, chapter 13
Guidance?

Other?

Scheduling future subcommittee meetings

Scheduled meetings:

Monday, September 12, 2011, 9:00 a.m., Bulk Records Subcommittee
Thursday, September 29, 2011, 9:00 a.m., Public Records Exceptions Subcommittee
Thursday, September 29, 2011, 1:00 p.m., Right to Know Advisory Committee

Adjourn
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CURRENT CRIMINAL HISTORY RECORD INFORMATION ACT

16 M.R.S.A. ch. 3, sub-ch 8 [§§ 611-623]

Addresses both Criminal History Record Information
and Intelligence and Investigative Information — 2
mutually exclusive forms of information in the Act

definition (§ 611(3))

Criminal History Record Information: Intelligence and Investigative Information:

definition (§ 611(8))
Limitation on Dissemination (§ 614)
Class E crime for Unlawful dissemination (§ 614(4)

Information

Conviction Data and Nonconviction
Data are 2 mutually exclusive
categories of Criminal History Record

Conviction Data:

definition (§ 611(2))

limitation on dissemination (§§ 615 & 616)
exceptions (§ 612 (2))

Class E crime for unlawful dissemination (§ 619)
Right of access and review by subject (§ 620)

Nonconviction Data:

definition (§ 611(9))

limitation on dissemination (§§ 613, 617 & 618)
exceptions (§ 612 (2) and (3))

Class E crime for unlawful dissemination (§ 619)
Right of access and review by subject (§ 620)




PROPOSED CRIMINAL HISTORY RECORD INFORMATION ACT

16 M.R.S.A. ch. 3, sub-ch 8-A [§§ 624-630-B]

Addresses only Criminal History Record Information. (§
624). Intelligence and Investigative Information is
addressed in a separate proposed sub-chapter (sub-ch. 10).

Criminal History Record Information:
definition (§ 625(2))

(§ 624)

Public Criminal History Record Information
(formerly called Conviction Data) and Confidential
Criminal History Record Information (formerly
called Nonconviction Data) are 2 mutually exlusive
categories of Criminal History Record Infromation

Public Criminal History Record Information:
definition (§ 625(8))

dissemination (§ 626)

napplicably of subchapter to certain records (§ 630)
right of access and review by subject (§ 630-A)

Confidential Criminal History Record Information:
definition (§ 625(7))

dissemination (§ 627)

Class E crime of unlawful dissemination (§ 629)
inapplicably of subchapter to certain records (§630)
right of access and review by subject (§ 630-A)




PROPOSED INTELLIGENCE AND INVESTIGATIVE INFORMATION ACT

16 M.R.S.A. ch. 3, sub-ch 10 [§§ 640-647]

Addresses only Intelligence and Investigative Information (§ 641).
Criminal History Record Information is addressed in a separate
proposed sub-chapter (sub-ch. §-A).

Intelligence and Investigative Information:

definition (§ 640(6))

limitations on dissemination and use (§§ 642, 644 & 645)
exceptions (§ 643)

no right to access or review by subject (§ 646)

Class E crime of unlawful dissemination (§ 647)







DRAFT
LAST REVISED 08-29-2011
An Act to Amend the Laws Relating to Criminal History

Record Information

Be it enacted by the People of the State of Maine as follows:

§ 1. 16 MRSA c. 3, sub-c 8 1s repealed

§ 2. 16 MRSA c. 3, sub-c 8-A is enacted to read:
SUBCHAPTER 8-A

CRIMINAL HISTORY RECORD INFORMATION ACT

§624. Scope. This subchapter addresses the dissemination of
criminal history record information by any Maine criminal
justice agency. It creates two separate and mutually exclusive
categories of criminal history record information — namely,
“public criminal history record information” and “confidential
criminal history record information.” Unlike the dissemination
of public criminal history record information, significant
limitations are imposed on the dissemination of confidential
criminal history record information by any Maine criminal
justice agency.

§625. Definitions.

As used in this subchapter, unless the context otherwise
indicates, the following terms have the following meanings.



1. Administration of criminal justice. "Administration of
criminal justice" means activities relating to the apprehension or
summonsing, detention, pretrial release, post-trial release,
prosecution, adjudication, sentencing, correctional custody and
supervision or rehabilitation of accused persons or convicted
criminal offenders. It includes the collection, storage and
dissemination of criminal history record information.

2. Criminal history record information. "Criminal history
record information" means information of record collected by a
criminal justice agency or at the direction of a criminal justice
agency that connects a specific, identifiable person, including a
juvenile treated by statute as an adult for criminal prosecution
purposes, with formal mvolvement in the criminal justice
system either as an accused or as a convicted criminal offender.
“Formal involvement in the criminal justice system either as an
accused or as a convicted criminal offender” means while within
the jurisdiction of the criminal justice system commencing with
arrest, summons or initiation of formal criminal charges and
concluding with the completion of every sentencing alternative
imposed as punishment or final discharge from an involuntary
commitment based upon a finding of not criminally responsible
by reason of insanity or its equivalent. "Criminal history record
information" includes, but 1s not limited to, identifiable
descriptions or notations of: summonses and arrests; detention;
bail; formal criminal charges such as complaints, informations
and indictments; any disposition stemming from such charges;
post-plea  or post-adjudication sentencing; involuntary
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commitment; execution of and completion of any sentencing
alternatives imposed; release and discharge from involuntary
commitment; any related pretrial and post-trial appeals,
collateral attacks and petitions; and petitions for and warrants of
pardons, commutations, reprieves and amnesties. The term does
not include: identification information such as fingerprints,
palmprints, footprints or photographic records to the extent that
the information does not indicate formal involvement of the
specific individual in the criminal justice system; information of
record of civil proceedings, including traffic infractions and
other civil violations; intelligence and investigative information
as defined in section 640; or information of record of juvenile
crime proceedings or their equivalent. Specific information
regarding a juvenile crime proceeding is not criminal history
record information notwithstanding that a juvenile has been
bound over and treated as an adult or that by statute specific
information regarding a juvenile crime proceeding is usable i a
subsequent adult criminal proceeding.

3. Criminal justice agency. "Criminal justice agency"
means a government agency or any subunit thereof that
performs the administration of criminal justice pursuant to a
statute or executive order. [Maine courts, courts in any other
jurisdiction,] the Maine Department of the Attorney General,
district attorney offices and the equivalent departments or
offices in any federal or state jurisdiction are considered
criminal justice agencies. "Criminal justice agency" also
includes any equivalent agency at any level of Canadian
government and any federally recognized Indian tribe.
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4. Disposition. "Disposition" means information of record
disclosing that a criminal proceeding has been concluded,
although not necessarily finalized, and the specific nature of the
concluding event. It includes, but is not limited to: an acquittal;
a dismissal, with or without prejudice; filing of a charge by
agreement of the parties or by a court; a defendant who 1s
currently a fugitive from justice; a conviction, including the
acceptance by a court of a plea of guilty or nolo contendere; a
deferred disposition; a proceeding indefinitely continued or
dismissed due to a defendant’s incompetence; a finding of not
criminally responsible by reason of insanity or its equivalent; a
mistrial, with or without prejudice; a new trial ordered; an arrest
of judgment; a sentence imposition; a resentencing ordered; an
execution of and completion of any sentence alternatives
imposed, including but not limited to fines, restitution,
correctional custody and supervision, administrative release; a
release or discharge from a commitment based upon a finding of
not criminally responsible by reason of insanity or its
equivalent; death of defendant; any related pretrial and post-trial
appeals, collateral attacks and petitions; a pardon, commutation,
reprieve or amnesty; or extradition. “Disposition” also includes
information of record disclosing that the responsible law
enforcement agency or officer has elected not to refer a matter
to a prosecutor, that the responsible prosecutorial office or
prosecutor has elected not to initiate or approve criminal
proceedings, or a grand jury has returned a no bill.

5. Dissemination. "Dissemination" means the transmission
of information by any means, including but not limited to,
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orally, in writing or electronically, by or to anyone outside the
agency that maintains the information.

6. Executive order. "Executive order" means an order of the
President of the United States or the chief executive of a state
that has the force of law and that is published in a manner
permitting regular public access thereto.

7. Confidential criminal history record information.
“Confidential criminal history record information" means
criminal history record information of the following types:

A. Unless the person remains a fugitive from justice,
summons and arrest information without disposition if an

~interval of more than one year has elapsed since the date the
person was summonsed or arrested and no active prosecution
of a criminal charge stemming from the summons or arrest 1s
pending;

B. Information disclosing that the responsible law
enforcement agency or officer has elected not to refer a
matter to a prosecutor;

C. Information disclosing that the responsible prosecutorial
office or prosecutor has elected not to initiate or approve

criminal proceedings;

D. Information disclosing that a grand jury has returned a no
bill;
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E. Information disclosing that a criminal proceeding has been
indefinitely postponed or dismissed because the person
charged is found by the court to be mentally incompetent to
stand trial;

F. Information disclosing that a criminal charge has been
filed, if the filing period 1s indefinite or for more than one
year;

G. Information disclosing that a criminal charge has been
dismissed by a court with prejudice or dismissed with finality
by a prosecutor other than as part of a plea agreement;

H. Information disclosing that a person has been acquitted of
the charge. A verdict or accepted plea of not criminally
responsible by reason of insanity, or its equivalent, is not an
acquittal of the criminal charge;

[. Information disclosing that a criminal proceeding has
terminated in a mistrial with prejudice;

J. Information disclosing that a criminal proceeding has
terminated 1n an arrest of judgment based on lack of subject
matter jurisdiction;

K. Information disclosing that a criminal proceeding has

been terminated because the court lacked jurisdiction over the
defendant; and
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L. Information disclosing that a person has been granted a
full and free pardon or amnesty.

8. Public criminal history record information. “Public
criminal history record information" means criminal history
record information other than confidential criminal history
record information.

9. State. "State" means any state of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mariana Islands, the United
States Virgin Islands, Guam and America Samoa. It also
includes the federal government of Canada and any provincial
government of Canada and any federally recognized Indian
tribe.

10. Statute. "Statute" means an Act of Congress or of a state
legislature or a provision of the Constitution of the United States
or of a state.

§626. Dissemination of public criminal history record
information.

1. General rule. Public criminal history record information
is public for purposes of Title 1, chapter 13. It may be
disseminated by a Maine criminal justice agency to any person
or public or private entity for any purpose. It makes no
difference whether the public criminal history record
information relates to a crime for which a person is currently
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within the jurisdiction of the criminal justice system or, instead,
1s no longer within that jurisdiction. There is no time limitation
on dissemination of public criminal history record information.

2. Required inquiry to State Bureau of Identification. A
Maine criminal justice agency[, other than a court,] shall query
the State Bureau of Identification prior to dissemination of any
public criminal history record information for a noncriminal
justice purpose to ensure that the most up-to-date disposition
information is being used. As used here, “noncriminal justice
purpose” means use of public criminal history record
information other than for the administration of criminal justice
or criminal justice agency employment.

§627. Dissemination of confidential criminal history record
information

1. General rule. Confidential criminal history record
information may be disseminated by a Maine criminal justice
agency, whether directly or through any intermediary, only to
authorized persons or entities.

2. Authorized persons and entities. The following are
authorized persons or entities:

A. Other criminal justice agencies for the purpose of the

administration of criminal justice and criminal justice agency
employment;
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B. Any person for any purpose when expressly authorized by
statute, executive order, court rule, court decision or court order.
Express authorization means language in the statute, executive
order, or court rule, decision or order that specifically speaks of
confidential criminal history record information or specifically
refers to one or more of the types of confidential criminal
history record information;

C. Any person with a specific agreement with a criminal
justice agency to provide services required for the
administration of criminal justice or to conduct investigations
determining the employment suitability of prospective law
enforcement officers. The agreement must specifically authorize
access to data, limit the use of the data to purposes for which
given, insure security and confidentiality of the data consistent
with this subchapter and provide sanctions for any violations;

D. Any person for the express purpose of research,
evaluation or statistical purposes or under an agreement with the
criminal justice agency. The agreement must specifically
authorize access to confidential criminal history record
information, limit the use of the information to research,
evaluation or statistical purposes, insure the confidentiality and
security of the information consistent with this subchapter, and
provide sanctions for any violations;

E. Any person upon specific inquiry made to the agency as to
whether a named individual was summonsed or arrested,
detained or had formal criminal charges initiated on a specific
date. The disclosing criminal justice agency shall disclose
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therewith any and all confidential criminal history record
information in its possession that indicates the disposition of the
summons or arrest, detention or formal charges;

F. The public for the purpose of announcing the fact of a
specific disposition that is confidential criminal history record
information, other than that contained in paragraph A,
subsection 7 of section 625, within 30 days of the date of
occurrence of that disposition, or at any point in time if the
person to whom the disposition relates specifically authorizes
that it be made public; and

H. Public entity for purposes of international travel, such as
1ssuing visas and granting of citizenship.

3. Confirming existence or nonexistence of such
information. A criminal justice agency may not confirm the
existence or nonexistence of confidential criminal history record
information to any person or public or private entity that would
not be eligible to receive the information itself; and

4. Required inquiry to State Bureau of Identification. A
criminal justice agency[, other than a court,] shall query the
State Bureau of Identification prior to dissemination of any
confidential criminal history record information for a
noncriminal justice purpose to ensure that the most up-to-date
disposition information 1is being used. @ As used here,
“noncriminal justice purpose” means use of confidential
criminal history record information other than for the
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administration of criminal justice or criminal justice agency
employment.

§ . Prohibition against further dissemination of
confidential criminal history record information by a person
or entity. Confidential criminal history record information
dissemination by a Maine criminal justice agency to a person or
public or private entity addressed in subsection 1, paragraphs A,
B, C, D, or H of section 627 must be used by that person or
entity solely for the purpose for which it was disseminated and
may not be disseminated further.

Note: CLAC voted not to include this proposed section. It
would logically go here if the decision was made to add it. The
section would prohibit conduct by a person or entity other than a

Maine criminal justice agency.

§ 628. Public information about persons detained following
arrest.

1. Requirement of record. Every criminal justice agency
that maintains a holding facility, as defined in Title 34-A,
section 1001, subsection 9, shall record the following
information concerning each person delivered to it for pretrial
detention for any period of time:
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A. Identity of the arrested person, including name, date of
birth, and residence, [and occupation,] if any;

B. Statutory or customary description of the crime or crimes
for which the person was arrested including the date and
geographic location where the crime is alleged to have
occurred;

C. Date, time and place of the arrest; and

D. Circumstances of the arrest including, when applicable,
physical force used in making the arrest, resistance, including
weapons, or refusal to submit by arrested person, and pursuit.

2. Time and method of recording. The information
required to be recorded by this section must be made
immediately upon delivery of the person concerned to the
agency for detention. It must be recorded and maintained in
chronological order and must be kept in a suitable, permanent
record of the agency making it. The information required by this
section may be combined by a sheriff with the record required
by Title 30-A, section 1505.

3. Information public. The information required to be
recorded and maintained by this section 1s public criminal
history record information.

§629. Unlawful dissemination of confidential criminal
history record information.
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1. Offense. A person is guilty of unlawful dissemination of
confidential criminal history record information if the person
intentionally disseminates confidential criminal history record
information knowing it to be in violation of any of the
provisions of this subchapter.

2. Classification. Unlawful dissemination of confidential
criminal history record information is a Class E crime.

§630. Inapplicability of this subchapter to criminal history
record information contained in certain records. This
subchapter does not apply to public and confidential criminal
history record information contained in:

A. Posters, announcements or lists for identifying or
apprehending fugitives from justice or wanted persons;

B. Records of entry, such as calls for service (formerly police
blotters), that are maintained by criminal justice agencies, that
are compiled and organized chronologically and required by
law or longstanding custom to be made public;

C. [Records, retained at and by the District Court and the
Superior Court of Maine, of public judicial proceedings,
including, but not limited to, docket entries and original court
files, and ] court records of public judicial proceedings [from
federal and state courts];
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D. Published court or administrative opinions not impounded
or otherwise declared confidential;

E. Records of public administrative or legislative
proceedings;

F. Records of traffic crimes maintained by the Secretary of
State or by a state department of transportation or motor
vehicles or the equivalent thereof for the purposes of
regulating the issuance, suspension, revocation or renewal of
a driver’s, pilot’s, or other operator’s license; and

G. Petitions for and warrants of pardons, commutations,
reprieves and amnesties.

§ 630-A Right to access and review.

1. Inspection. Any person or the person’s attorney may
inspect the criminal history record information concerning that
person maintained by a criminal justice agency. A criminal
justice agency may prescribe reasonable hours and locations at
which the right may be exercised and any additional restrictions,
including satisfactory verification of identity by fingerprint
comparison, as are reasonably necessary. These restrictions are
to ensure the security and confidentiality of the criminal history
record information and to verify the identity of the person
seeking to inspect that information. The agency shall supply the
person or the person’s attorney with a copy of the criminal
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history record information pertaining to the person on request
and payment of a reasonable fee.

2. Review. A person or the person’s attorney may request
amendment or correction of criminal history record information
concerning the person by addressing, either in person or by
mail, the request to the criminal justice agency in which the
information is maintained. The request must indicate the
particular record involved, the nature of the correction sought,
and the justification for the amendment or correction.

On receipt of a request, the criminal justice agency shall take
necessary steps to determine whether the questioned information
is accurate and complete. If investigation reveals that the
questioned information is inaccurate or incomplete, the agency
shall immediately correct the error or deficiency and advise the
requesting person that the correction or amendment has been
made.

Not later than 15 [30?] days, excluding Saturdays, Sundays and
legal public holidays, after the receipt of a request, the agency
shall notify the requesting person in writing either that the
agency has corrected the error or deficiency or that it refuses to
make the requested amendment or correction. The notice of
refusal shall include the reasons for the refusal, the procedure
established by the agency for requesting a review by the head of
the agency of that refusal and the name and business address of
that official.
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3. Administrative appeal. If there is a request for review,
the head of the agency shall, not later than 30 days from the date
of the request, excluding Saturdays, Sundays and legal public
holidays, complete the review and either make the requested
amendment or correction or refuse to do so. If the head of the
agency refuses to make the requested amendment or correction,
the head of the agency shall permit the requesting person to file
with the agency a concise statement setting forth the reasons for
the disagreement with the refusal. The head of the agency shall
also notify the person of the provisions for judicial review of the
reviewing official's determination under subsection 4.

Dissemination of the disputed criminal history record
information by that agency with which the requesting person
has filed a statement of disagreement, occurring after the filing
of such statement, shall clearly reflect notice of the dispute. A
copy of the statement must be included, along with, if the
agency determines it appropriate, copies of a concise statement
of the reasons of the agency for not making the amendment or
correction requested.
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4. Judicial review. If an administrative appeal brought
pursuant to subsection 3 is denied by the head of the agency, or
the requesting person believes the decision of the head of the
agency to be otherwise unsatisfactory, the person may, within
30 days of the decision rendered by the head of the agency,
appeal to the Superior Court in accordance with Title 5, chapter
375, subchapter 7 and the Maine Rules of Civil Procedure, Rule
80C.

5. Notification. When a criminal justice agency has amended
or corrected a person's criminal history record information in
response to written request as provided in subsection 2 or a
court order, the agency shall, within 30 days thereof, advise all
prior recipients, who have received that information within the
year prior to the amendment or correction, of the amendment or
correction. It shall also notify the person of compliance with
that requirement and the prior recipients notified.

6. Right of release. The provisions of this subchapter do not
limit the right of a person to disseminate to any other person
criminal history record information pertaining to that person.

§630-B. Application to prior Maine Criminal History
Record Information

The provisions of this subchapter apply to criminal history
record information in existence before July 29, 1976, including

that which has been previously expunged under any other
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provision of Maine law, as well as to criminal history record
information in existence on July 29, 1976 and thereafter.
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DRAFT
LAST REVISED 08-29-2011

§ 3 16 MRSA c. 3, sub-c 10 is enacted to read

SUBCHAPTER 10

INTELLIGENCE AND INVESTIGATIVE
INFORMATION ACT

§640. Definitions

1. Administration of criminal justice. “Administration of
criminal justice” means activities relating to the anticipation,
prevention, detection, monitoring, or investigation of known or
suspected crimes. It includes the collection, storage and
dissemination of intelligence and investigative information
relating to the administration of criminal justice.

2. Administration of civil justice. “Administration of civil
justice” means activities relating to the anticipation, prevention,
detection, monitoring, or investigation of known or suspected
civil violations, traffic infractions, juvenile crimes and
prospective and pending civil actions. It includes the collection,
storage and dissemination of intelligence and investigative
information relating to the administration of civil justice.

3. Criminal justice agency. “Criminal justice agency”
means a government agency or any subunit thereof that
performs the administration of criminal justice or the
administration of civil justice pursuant to a statute or executive
order. [Maine courts and courts in any other jurisdiction are
considered criminal justice agencies.] “Criminal justice agency”




also includes any equivalent agency at any level of the Canadian
government and any federally recognized Indian tribe.

4. Dissemination. “Dissemination” means the transmission
of information by any means, including but not limited to,
orally, in writing or electronically, by or to anyone outside the
agency that maintains the information.

5. Executive order. “Executive order” means an order of the
President of the United States or the chief executive of a state
that has the force of law and that is published in a manner
permitting regular public access thereto.

6. Intelligence and investigative information. “Intelligence
and investigative information” means information of record
collected by a criminal justice agency or at the direction of a
criminal justice agency while performing the administration of
criminal justice or the administration of civil justice. The term
also includes information of record concerning security plans
and procedures and investigative techniques and procedures
prepared or collected by a criminal justice agency or another
agency. “Intelligence and investigative information” does not
include criminal history record information as defined in section
625. Nor does it include information of record collected to
anticipate, prevent or monitor possible juvenile crime activity or
information compiled in the course of investigation of known or
suspected juvenile crimes to the extent addressed in the Maine
Juvenile Code.

7. State. “State” means any state of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, the
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Commonwealth of the Northern Mariana Islands, the United
States Virgin Island, Guam and America Samoa. It also
includes the federal government of Canada and any provincial
government of Canada and any federally recognized Indian
tribe.

8. Statute. “Statute” means an Act of Congress or of a state
legislature or a provision of the Constitution of the United States
or of a state.

§ 641. Application

This subchapter applies to a record that i1s or contains
intelligence and investigative information and that is prepared
by, prepared at the direction of or kept in the custody of any
Maine criminal justice agency.

§642. Limitation on dissemination of intelligence and
investigative information

Except as provided in section 643, a record that contains
intelligence and investigative information 1s confidential and
may not be disseminated to any person or public or private
entity if there is a reasonable possibility that public release or
inspection of the report or record would:
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1. Interfere. Interfere with law enforcement proceedings
relating to crimes, civil violations, traffic infractions, juvenile
crimes or civil actions;

2. Result in dissemination of prejudicial information.
Result in public dissemination of prejudicial information
concerning an accused person or concerning the prosecution’s
evidence that will interfere with the ability of a court to impanel
an impartial jury;

3. Constitute an invasion of privacy. Constitute an
unwarranted invasion of personal privacy;

4. Disclose confidential source. Disclose the identity of a
confidential source;

5. Disclose confidential information. Disclose confidential
information furnished only by the confidential source;

6. Disclose trade secrets. Disclose trade secrets or other
confidential commercial or financial information designated as
such by the owner or source of the information or by the
Department of the Attorney General;

7. Disclose investigative techniques; security plans.
Disclose investigative techniques and procedures or security
plans and procedures not generally known by the general public;

8. Endanger law enforcement or others. Endanger the life
or physical safety of any individual, including law enforcement
personnel;
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9. Disclose arbitration or mediation information. Disclose
conduct or statements made or documents submitted by any
person in the course of any mediation or arbitration conducted
under the auspices of the Department of the Attorney General;

10. Statutorily confidential information.  Disclose
information designated confidential by some other statute; or

11. Identify sources of consumer or antitrust complaints.
Identify the source of complaints made to the Department of the
Attorney General involving violations of consumer or antitrust
laws.

§ 643. Exceptions

Nothing in this subchapter precludes dissemination of
intelligence and investigative information by a Maine criminal
justice agency to:

1. Another criminal justice agency. Another criminal
justice agency;

2. A government agency or subunit statutorily responsible
for investigating child or adult abuse, neglect or exploitation.
A government agency or subunit thereof that pursuant to statute
is responsible for investigating abuse, neglect or exploitation of
children [under Title 22, chapter 1071] or incapacitated or
dependent adults [under Title 22, chapter 958-A] for use in the
investigation of suspected abuse, neglect or exploitation, subject
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to reasonable limitations to protect the interests described in
section 642.

3. An accused person or that person’s agent or attorney.
A person accused of a crime or that person’s agent or attorney
for trial purposes if authorized by:

A. The responsible prosecutorial office or prosecutor; or
B. A court rule or court order.

As used in this subsection “agent” means a licensed private
investigator, an expert witness, or a parent, foster parent or
guardian if the accused person has not attained 18 years of age.

4. A crime victim or that victim’s agent or attorney. A
crime victim or that victim’s agent or attorney, subject to
reasonable limitations to protect the interests described in
section 642. As used in this subsection “agent” means a
licensed private investigator, or immediate family if due to
death, age, physical or mental disease, disorder or defect, the
victim cannot realistically act in their own behalf.

5. A counselor or advocate. A sexual assault counselor, as
defined in section 53-A, subsection 1, paragraph B, or an
advocate, as defined in section 53-B, subsection 1, paragraph A,
with a specific agreement with a criminal justice agency and
subject to reasonable limitations to protect the interests
described in section 642. An agreement between an advocate
and a criminal justice agency must, at a minimum, include
provisions that:
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A. Permit the advocate to use reports or records that
contain intelligence and investigative information for
the purpose of planning for the safety of the victim
named in the reports;

B. Prohibit the advocate from further disseminating
reports or records that contain intelligence and
investigative information;

C. Require the advocate to ensure that reports or
records that contain intelligence and investigative
~1nformation remain secure and confidential;

D. Require the advocate to destroy reports or records
that contain intelligence and investigative information
within 30 days after receiving the report or record;

E. Permit the criminal justice agency to perform
reasonable and appropriate audits in order to ensure
that records containing intelligence and investigative
information that are obtained by and that are in the
custody of the advocate are maintained in accordance
with the requirements of this paragraph;

F. Require the advocate to indemnify and hold
harmless the criminal justice agency with respect to
any litigation that may result from the provision of
reports or records that contain intelligence and
investigative information;
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G. Permit and criminal justice agency to immediately
and unilaterally revoke an agreement made pursuant to
this subsection; and

H. Provide sanctions for any violations of this
subsection.

The Commissioner of Public Safety may adopt a model policy
to standardize the provisions contemplated in this subsection; or

ALTERNATIVE A

6. A government agency or subunit statutorily responsible
for licensing entities or individuals that provide healthcare
or social services. A government agency or subunit thereof that
pursuant to statute 1s responsible for licensing entities or
individuals that provide healthcare or social services for use in
the investigation of potential violations of laws enforced by the
government agency or subunit subject to reasonable limitations
to protect the interests described in section 642.

ALTERNATIVE B

6. A government agency or subunit statutorily responsible
for licensing individuals who engage in a particular
occupation or social services. A government agency or subunit
thereof that pursuant to statute is responsible for licensing
individuals who engage in a particular occupation or social
services for use in the investigation of potential violations of
laws enforced by the government agency or subunit subject to
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reasonable limitations to protect the interests described in
section 642.

§ . Prohibition against release of identifying information
of those providing information as to cruelty to animals. The
names of and other identifying information on persons providing
information pertaining to criminal or civil cruelty to animals to
the Department of Agriculture, Food and Rural Resources is
confidential information and may not be disseminated.

Note: CLAC voted not to include this proposed section. It
would logically go here if the decision was made to add it.
CLAC believes this provision, making confidential identifying
information under these circumstances, more properly belongs
as part of a Department statute expressly addressing persons
being encouraged to provide information to the Department
pertaining to criminal or civil cruelty to animals.

§ 644. Restriction on use of disseminated intelligence and
investigative information

Intelligence and investigative information that is disseminated
to a person or public or private entity that is not a criminal
justice agency under section 640 may be used solely for the
purpose for which it was disseminated and may not be
disseminated further.

§ 645. Confirming existence or nonexistence of intelligence
and investigative information
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Except as provided in section 642 and 643, a criminal justice
agency to whom this subchapter applies may not confirm the
existence or nonexistence of intelligence and investigative
information to any person or public or private entity that is not
eligible to receive the information itself.

§ 646. No right to access or review

A person who is the subject of intelligence and investigative
information maintained by a criminal justice agency has no right
to 1inspect or review that information for accuracy or
completeness.

§ 647. Unlawful dissemination of intelligence and
investigative information

1. Offense. A person 1is guilty of unlawful
dissemination of intelligence and investigative information
if the person intentionally disseminates intelligence and
investigative information knowing it to be in violation of
any of the provisions of this subchapter.

2. Classification. Unlawful dissemination of
intelligence and investigative information is a Class E
crime.

GASTUDIES 2011\Right to Know Advisory Committee\CHRIA\I6 MRSA Subchapter 10 Draft 08 29 2011.doc (8/29/2011
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Senator Richard W. Rosen
3 State House Station

Augusta, ME 04333-0003

(207) 287-1505

: P.O. Box 877

' LA 7 Bucksport, ME 04416
orrarle wict Residence (207) 469-3779
Se Dist 57 Office (207) 469-3306

August 31, 2011

Honorable David R. Hastings I}, Chairman
Right to Know Advisory Committee

Maine Statehouse
Augusta, ME 04330

Dear Senator Hastings and members of the Right to Know Advisory Committee:

As the Right to Know Advisory Committee undertakes its important work considering issues related to open government, it will
be reviewing legislation that I had the privilege of sponsoring during this 125™ Legislature.

The bill, LD 1465 — “An Act To Amend the Laws Governing Freedom of Access”, would accomplish a series of reforms to
strengthen Maine’s Freedom of Access Laws and expand government transparency and accountability. I sponsored this bill
because 1 believe it is vitally important that each and every citizen and taxpayer has timely and complete access to the details of
government at all levels. LD 1465 helps ensure government cannot operate behind a cloak of secrecy.

The improvements to our Right to Know laws this bill delivers come at a critical moment. Government at all levels has increased
in size and complexity. In light of this growth, we must ensure government is as open as possible and always accountable to the
people. Operating in the sunshine of transparency will go a long way toward creating goodwill and trust with the people we
serve.

This belief in open government does not fall along partisan or ideological lines. Organizations ranging from the Maine Heritage
Policy Center to the Maine Civil Liberties Union to the Maine Press Association were involved in the drafting of this legislation.
And the 30 Democrat and Republican legislative cosponsors of this bill include the Senate Democrat Leader, the Assistant Senafe
Democrat leader, the Assistant Senate Republican Leader and the Assistant House Democrat Leader. The level of support this
bill has received from a diverse group of individuals and organizations is inspiring, and I hope the Right to Know Committee
appreciates the intent of supporters to ensure Maine government is open and accountable.

Recently, we saw a disturbing example of what can happen when publicly-funded organizations lack oversight and accountability.
The Maine Turnpike Authority’s misuse of public dollars is an important reminder that government offices require a watchful
eye. We must do whatever possible to make sure that transparency and accountability is expanded so we can identify and
eliminate misuse of taxpayers’ dollars. Strengthening our Freedom of Access laws is a vital step toward ensuring events like
those that took place at the Maine Turnpike Authority will become a thing of the past. '

As you deliberate over this critical issue, | would remind you that government exists by the authority of citizens and taxpayers.
At times, public access and government transparency may be inconvenient, frustrating, time consuming and even embarrassing.

But guaranteeing and expanding openness must be our responsibility as government officials and stewards of taxpayer dollars.

Thank you for the important work you do on behalf of Maine people, and for your sincere consideration of LD 1465.

Sincerely,
N T

7 e L 40 ?'-'\'ig&_,,..-{
Richard Rosen

State Senator

Web Site: legislature.maine.gov/senate * email: rrosenl ! 3{@aol.com






CURRENT LAW Criminal History Record Information Act

TITLE 16
COURT PROCEDURE -- EVIDENCE

CHAPTER 3
RECORDS AND OTHER DOCUMENTS

SUBCHAPTER 8
CRIMINAL HISTORY RECORD INFORMATION ACT

§611. Definitions

As used in this subchapter, unless the context otherwise indicates, the following
terms shall have the following meanings.

1. Administration of criminal justice. "Administration of criminal justice" means
detection, apprehension, detention, pre-trial release, post-trial release, prosecution,
adjudication, correctional supervision or rehabilitation of accused persons or criminal
offenders. It includes criminal identification activities and the collection, storage and
dissemination of criminal history record information.

2. Conviction data. "Conviction data" means criminal history record information
other than nonconviction data.

3. Criminal history record information. "Criminal history record information"
means notations or other written evidence of an arrest, detention, complaint, indictment,
information or other formal criminal charge relating to an identifiable person. It shall include
the identification or description of the person charged and any disposition of the charge. The
term does not include identification information such as fingerprints, palm prints or
photographic records to the extent that the information does not indicate involvement of the
individual in the criminal justice system. The term does not include records of civil
violations.

4. Criminal justice agency. "Criminal justice agency" means a federal, state,
district, county or local government agency or any subunit thereof that performs the
administration of criminal justice under a statute or executive order, and that allocates a
substantial part of its annual budget to the administration of criminal justice. Courts and the
Department of the Attorney General are considered criminal justice agencies. "Criminal
justice agency" also includes any equivalent agency at any level of Canadian government.

5. Disposition. "Disposition" means the conclusion of criminal proceedings, and
includes acquittal, acquittal by reason of mental disease or defect, filing of case, dismissal of
charge, dismissal of charge due to mental incompentency, continuance due to mental
incompetence, guilty plea, nolo contendere plea, nolle prosequi, conviction, sentence, death
of defendant, mistrial, new trial granted, release from correctional supervision, parole,
pardon, amnesty or extradition. If the disposition is that the police have elected not to refer a
matter to a prosecutor or that a prosecutor has elected not to commence criminal
proceedings, it shall include the nature of the termination or conclusion of the proceedings. If
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CURRENT LAW Criminal History Record Information Act

the disposition is that the proceedings have been indefinitely postponed, it shall include the
reason for that postponement.

6. Dissemination. "Dissemination" means the transmission of information, whether
orally, in writing or by electronic means by or to anyone outside the agency which maintains
the information.

7. Executive order. "Executive order" means an order of the President of the United
States or the chief executive of a state which has the force of law and which is published in a
manner permitting regular public access thereto.

8. Intelligence and investigative information. "Intelligence and investigative
information" means information collected by criminal justice agencies or at the direction of
criminal justice agencies in an effort to anticipate, prevent or monitor possible criminal
activity, including operation plans of the collecting agency or another agency, or information
compiled in the course of investigation of known or suspected crimes, civil violations and
prospective and pending civil actions. "Intelligence and investigative information" does not
include information that is criminal history record information.

9. Nonconviction data. "Nonconviction data" means criminal history record
information of the following types:

A.  Arrest information without disposition, if an interval of one year has elapsed

from the date of the arrest and no active prosecution of the charge is pending. To be

an active prosecution the case must be still actively in process, with arraignment

completed and the case docketed for court trial;

B. Information disclosing that the police have elected not to refer a matter to a
prosecutor;

C. Information disclosing that a prosecutor has elected not to commence criminal
proceedings;

D. Information disclosing that criminal proceedings have been indefinitely
postponed, e.g. a "filed" case, or a case which cannot be tried because the defendant
is found to be mentally incompetent to stand trial;

E. A dismissal;

F.  An acquittal, excepting an acquittal by reason of mental disease or defect; and

G. Information disclosing that a person has been granted a full and free pardon or
amnesty.

10. Person. "Person” means an individual, government agency or a corporation,
partnership or unincorporated association.
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CURRENT LAW Criminal History Record Information Act

11. State. "State" means any state of the United States, the District of Columbia, the
Commonwealth of Puerto Rico and any territory or possession of the United States.

12. Statute. "Statute" means an Act of Congress or of a state legislature or a
provision of the Constitution of the United States or of a state.

§612. Application

1. Criminal justice agencies. This subchapter shall apply only to criminal justice
agencies.

2. Exceptions. This subchapter shall not apply to criminal history record information
contained in:

A. Posters, announcements or lists for identifying or apprehending fugitives or
wanted persons;

B. Original records of entry, such as police blotters, that are maintained by criminal
justice agencies and that are compiled and organized chronologically;

C. Records, retained at and by the District Court and Superior Court, of public
judicial proceedings, including, but not limited to, docket entries and original court

files;

D. Court or administrative opinions not impounded or otherwise declared
confidential;

E. Records of public administrative or legislative proceedings;
F. Records of traffic offenses retained at and by the Secretary of State; and
G. Peitions for and warrants of pardons, commutations, reprieves and amnesties.

3. Permissible disclosure. Nothing in this subchapter shall be construed to prohibit
a criminal justice agency from:

A. Disclosing to the public criminal history record information related to an offense
for which a person is currently within the criminal justice system,;

B. Confirming prior criminal history record information to the public, in response
to a specific inquiry that includes a specific name, date and charge or disposition,

The disclosing criminal justice agency shall disclose therewith any and all criminal

history record information in its possession which indicates the disposition of the
arrest, detention or formal charges; and
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C. Disseminating criminal history record information for purposes of international
travel such as issuing visas and granting of citizenship.

§612-A. Record of persons detained

1. Requirement of record. Every criminal justice agency that maintains a facility
for pretrial detention shall record the following information concerning each person
delivered to it for pretrial detention for any period of time:

A.  Identity of the arrested person, including name, age, residence and occupation, if
any;

B. Offenses charged, including the time, place and nature of the offense;
C. Time and place of arrest; and
D. Circumstances of arrest, including force, resistance, pursuit and weapon, if any.

2. Time and method of recording. The record required by this section must be
made immediately upon delivery of the person concerned to the agency for detention. It
must be made upon serially numbered cards or sheets or on the pages of a permanently
bound volume, made and maintained in chronological order, and must be part of the
permanent records of the agency making it. The record required by this section may be
combined with the record required by Title 30-A, section 1505.

3. Records public. The record required by this section shall be a public record,
except for records of the detention of juveniles, as defined in Title 15, section 3003,
subsection 14.

§613. Limitations on dissemination of nonconviction data

Except as provided in section 612, subsections 2 and 3, dissemination of
nonconviction data by a criminal justice agency, whether directly or through any
intermediary, shall be limited to:

1. Criminal justice agencies. Other criminal justice agencies for the purpose of the
administration of criminal justice and criminal justice agency employment;

2. Under express authorization. Any person for any purpose when expressly
authorized by statute, executive order, court rule, court decision or court order. Express
authorization shall mean language in the statute, executive order, or court rule, decision or
order which specifically speaks of nonconviction data or specifically refers to one or more of
the types of nonconviction data;
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3. Under specific agreements. Any person with a specific agreement with a
criminal justice agency to provide services required for the administration of criminal justice
or to conduct investigations determining the employment suitability of prospective law
enforcement officers. The agreement shall specifically authorize access to data, limit the use
of the data to purposes for which given, insure security and confidentiality of the data
consistent with this subchapter and provide sanctions for any violations; and

4. Research activities. Any person for the express purpose of research, evaluation or
statistical purposes or under an agreement with the criminal justice agency. The agreement
shall specifically authorize access to data, limit the use of data to research, evaluation or
statistical purposes, insure the confidentiality and security of the data consistent with this
subchapter and provide sanctions for any violations.

§614. Limitation on dissemination of intelligence and investigative information

1. Limitation on dissemination of intelligence and investigative information.
Reports or records that contain intelligence and investigative information and that are
prepared by, prepared at the direction of or kept in the custody of a local, county or district
criminal justice agency; the Bureau of State Police; the Department of the Attorney General;
the Maine Drug Enforcement Agency; the Office of State Fire Marshal; the Department of
Corrections; the criminal law enforcement units of the Department of Marine Resources, the
Department of Inland Fisheries and Wildlife or the Department of the Secretary of State,
Bureau of Motor Vehicles, office of investigations (added by PL 2011, c. 356, effective September 28,
2011); or the Department of Conservation, Division of Forest Protection when the reports or
records pertain to arson; or the Depa. ment of Agriculture, Food and Rural Resources when
the reports or records pertain to animal cruelty (added by PL 2011, c. 210, effective September 28,
2011) are confidential and may not be disseminated if there is a reasonable possibility that
public release or inspection of the reports or records would:

A. Interfere with law enforcement proceedings;

B. Result in public dissemination of prejudicial information concerning an accused
person or concerning the prosecution's evidence that will interfere with the ability of
a court to impanel an impartial jury;

C. Constitute an unwarranted invasion of personal privacy;

D. Disclose the identity of a confidential source;

E. Disclose confidential information furnished only by the confidential source;

F. Disclose trade secrets or other confidential commercial or financial information

designated as such by the owner or source of the information or by the Department of
the Attorney General;
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G. Disclose investigative techniques and procedures or security plans and
procedures not generally known by the general public;

H. Endanger the life or physical safety of any individual, including law
enforcement personnel;

I.  Disclose conduct or statements made or documents submitted by any person in
the course of any mediation or arbitration conducted under the auspices of the
Department of the Attorney General;

J. Disclose information designated confidential by some other statute; or

K. Identify the source of complaints made to the Department of the Attorney
General involving violations of consumer or antitrust laws.

1-A. Limitation on release of identifying information; cruelty to animals. The
names of and other identifying information on persons providing information pertaining to

criminal or civil cruelty to animals to the Department of Agriculture, Food and Rural
Resources is confidential information and may not be disseminated.

2. Exception to this limitation.

3. Exceptions. Nothing in this section precludes dissemination of intelligence and
investigative information to:

A. Another criminal justice agency;

B. A state agency responsible for investigating abuse, neglect or exploitation of
children under Title 22, chapter 1071 or incapacitated or dependent adults under Title
22, chapter 958-A for use in the investigation of suspected abuse, neglect or
exploitation;

B-1. The division of licensing and regulatory services within the Department of
Health and Human Services for use in the investigation of suspected abuse, neglect or
exploitation in licensed, certified and registered facilities and programs that provide
care to children and adults; (added by PL 2011, c. 52, effective July 1, 2011)

C. An accused person or that person's agent or attorney if authorized by:

(1) The district attorney for the district in which that accused person is to be
tried,

(2) A rule or ruling of a court of this State or of the United States; or

(3) The Attorney General;
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D. A victim or victim's agent or attorney, subject to reasonable limitations to protect
the interest described in subsection 1; or

E. An advocate, as defined in section 53-B, subsection 1, paragraph A, with a
specific agreement with a criminal justice agency and subject to reasonable
limitations to protect the interests described in subsection 1. An agreement between
an advocate and a criminal justice agency must, at a minimum, include provisions

that:

(1) Permit the advocate to use reports or records that contain intelligence and
investigative information for the purpose of planning for the safety of the
victim named in the reports;

(2) Prohibit the advocate from further disseminating reports or records that
contain intelligence and investigative information;

(3) Require the advocate to ensure that reports or records that contain
intelligence and investigative information remain secure and confidential;

(4) Require the advocate to destroy reports or records that contain
intelligence and investigative information within 30 days after receiving the
report or record;

(5) Permit the criminal justice agency to perform reasonable and appropriate
audits in order to ensure that records containing intelligence and investigative
information that are obtained by and that are in the custody of the advocate
are maintained in accordance with the requirements of this paragraph;

(6) Require the advocate to indemnify and hold harmless the criminal justice
agency with respect to any litigation that may result from the provision of

reports or records that contain intelligence and investigative information;

(7) Permit the criminal justice agency to immediately and unilaterally revoke
an agreement made pursuant to this paragraph; and

(8) Provide sanctions for any violations of this paragraph.

The Commissioner of Public Safety may adopt a model policy to standardize the
provisions contemplated in this paragraph.

4. Unlawful dissemination of reports or records that contain intelligence and
investigative information. A person that intentionally disseminates a report or record that
contains intelligence and investigative information in violation of this section commits a

Class E crime.

§615. Dissemination of conviction data
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Conviction data may be disseminated to any person for any purpose.

§616. Inquiries required

A criminal justice agency shall query the State Bureau of Identification prior to
dissemination of any criminal history record information for noncriminal justice purposes to
assure that the most up-to-date disposition data is being used.

§617. Dissemination to noncriminal justice agencies

Criminal history record information disseminated to a noncriminal justice agency
under section 613 shall be used solely for the purpose of which it was disseminated and shall
not be disseminated further.

§618. Confirming existence or nonexistence of criminal history record information

Except as provided in section 612, subsection 3, paragraph B, no criminal justice
agency shall confirm the existence or nonexistence of criminal history record information to
any person or agency that would not be eligible to receive the information itself.

§619. Unlawful dissemination

1. Offense. A person is guilty of unlawful dissemination if he knowingly
disseminates criminal history information in violation of any of the provisions of this
subchapter.

2. Classification. Unlawful dissemination is a Class E crime.

§620. Right to access and review

1. Inspection. Any person or his attorney may inspect the criminal history record
information concerning him maintained by a criminal justice agency. A person's right to
inspect or review criminal history record information shall not include access to intelligence
and investigative information or any other information which is not criminal history record
information. A criminal justice agency may prescribe reasonable hours and locations at
which the right may be exercised and any additional restrictions, including satisfactory
verification of identity by fingerprint comparison, as are reasonably necessary. These
restrictions shall be to insure the security and confidentiality of the criminal history record
information and to verify the identity of the person seeking to inspect that information. The
agency shall supply the person or his attorney with a copy of the criminal history record
information pertaining to him on request and payment of a reasonable fee.

Right to Know Advisory Committee 8/31/11 page 8



CURRENT LAW Criminal History Record Information Act

2. Review. A person or his attorney may request amendment or correction of
criminal justice record information concerning him by addressing, either in person or by
mail, his request to the criminal justice agency in which the information is maintained. The
request shall indicate the particular record involved, the nature of the correction sought and
the justification for the amendment or correction.

On receipt of a request, the criminal justice agency shall take necessary steps to determine
whether the questioned information is accurate and complete. If investigation reveals that the
questioned information is inaccurate or incomplete, the agency shall immediately correct the
error or deficiency and advise the requesting person that the correction or amendment has
been made.

Not later than 15 days, excluding Saturdays, Sundays and legal public holidays, after the
receipt of a request, the agency shall notify the requesting person in writing either that the
agency has corrected the error or deficiency or that it refuses to make the requested
amendment or correction. The notice of refusal shall include the reasons therefor, the
procedure established by the agency for requesting a review by the head of the agency of that
refusal and the name and business address of that official.

3. Administrative appeal. If there is a request for review, the head of the agency
shall, not later than 30 days from the date of the request, excluding Saturdays, Sundays and
legal public holidays, complete the review and either make the requested amendment or
correction or refuse to do so. If the head of the agency refuses to make the requested
amendment or correction, he shall permit the requesting person to file with the agency a
concise statement setting forth the reasons for his disagreement with the refusal. He shall
also notify the person of the provisions for judicial review of the reviewing official's
determination under subsection 4.

Dissemination of the disputed criminal history record information by that agency with which
the requesting person has filed a statement of disagreement, occurring after the filing of such
statement, shall clearly reflect notice of the dispute. A copy of the statement shall be
included, along with, if the agency deems it appropriate, copies of a concise statement of the
reasons of the agency for not making the amendment or correction requested.

4. Judicial review. If an administrative appeal brought pursuant to subsection 3 is
denied by the head of the agency, or the requesting person believes the decision of the head
of the agency to be otherwise unsatisfactory, the person may, within 30 days of the decision
rendered by the head of the agency, seek relief in the Superior Court.

5. Notification. When a criminal justice agency has amended or corrected a person's
criminal history record information in response to written request as provided in subsection 2
or a court order, the agency shall, within 30 days thereof, advise all prior recipients, who
have received that information within the year prior to the amendment or correction, of the
amendment or correction. It shall also notify the person of compliance with that requirement
and the prior recipients notified.
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6. Right of release. The provisions of this subchapter shall not limit the right of a
person to disseminate to any other person criminal history record information pertaining to
himself.

§621. Information and records of the Attorney General (REPEALED)

§622. Application

The provisions of this subchapter shall apply to criminal history record information
in existence before July 29, 1976, including that which has been previously expunged under
any other provision of Maine law, as well as to criminal history record information in
existence on July 29, 1976 and thereafter.

§623. Attorney General fees

The Attorney General shall analyze the impact of this conformity provision upon the
Department of the Attorney General. The Department of the Attorney General shall submit a
report to the joint standing committee of the Legislature having jurisdiction over judiciary
matters to the First Regular Session of the 117th Legislature on this analysis and recommend
a funding mechanism. The funding mechanism must include a fee for services to cover the
costs associated with providing access and copying of records available to the public under
this chapter.
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Be it enacted by the People of the State of Maine as follows:

Sec. 1. 1 MIRSA §402, sub-§1-B is enacted fo read:

1-B. Public access officer. "Public access officer" means the person fulfilling the
duties as described in section 413.

Sec. 2. 1 MRSA §406, as amended by PL 1987, ¢. 477, §4, is further amended to
read:

§406. Public notice

Public notice shall must be given for all public proceedings as defined in section 402,
if these proceedings are a meeting of a body or agency consisting of 3 or more persons.
This notice shall must be given in-ample-time-to-alow public-attendance not less than 3
days prior to the public proceeding and shalt must be disseminated in a manner
reasonably calculated to notify the general public in the jurisdiction served by the body or
agency concerned. In the event of an emergency meeting, local representatives of the
media shalt must be notified of the meeting, whenever practical, the notification to
include time and location, by the same or faster means used to notify the members of the
agency conducting the public proceeding. :

Sec. 3. 1 MRSA §408, as amended by PL 2009, c. 240, §4, is further amended to
read: ‘

§408. Public records available for public inspection and copying

1. Right to inspect and copy. Except as otherwise provided by statute, every person
has the right to inspect and copy any public record during the regular business hours of

‘the agency or official having custody of the public record within a-reasonable-peried-of

time—afier—makinga—request—to—inspest—or—copy—the—public—recerd the time limits
established in section 408-A. An agency or official may request clarification concemning
which public record or public records are being requested, but in any case the agency or
official shall acknowledge receipt of the request within a reasonable period of time. A

person may request by telephone that a copy of the public record be mailed or e-mailed to
that person.

2. Inspection, translation and copying scheduled. Inspection, . translation and
copying may be scheduled to occur at such time as will not delay or inconvenience the

~ regular activities of the agency or official having custody of the public record sought, as

Jong as the inspection, translation and copying occur within the time limits established in
section 408-A. The agency or official may use a 3rd party to make a copy of an original
public record, but a requester may not remove the original of a public record from the
agency or official.

2-A. Form. If a public record exists in electronic or magnetic form, the requester
may request a copy of the public record in a paper, electronic. magnetic or other medium,
specify the storage medium and-request that the copy be-provided-by an electronic
transfer by the Internet or other means.
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1 A. An agency or official shall provide a copy of the public record in the requested

2 medium if:

3 (1) The agency or official has the technological ability to produce the public

4 record in that medium or can obtain the assistance necessary to produce the

5 public record at a reasonable cost; and

6 (2) The requester agrees to pay the agency's or official's costs to purchase and

7 install any additional necessary computer software or hardware to accommodate

8 the request and to copy the public record in a requested medium.

9 B. If an agency or official cannot provide a copy of a public record in a requested
10 medium. the agency or official shall identify every medium in which the public
11 record can be provided for inspection and copying, which must include a paper copy.
12 and the requester must identify the medium that is acceptable to the requester.

13 3. Payment of costs. Except as otherwise specifically provided by law or court
14 order, an agency or official having custody of a public record may charge fees as follows.

15 A. The agency or official may charge a reasonable fee to cover the cost of copying.

16 B. The agency or official may charge a fee to cover the actual cost of searching for,
17 retrieving and compiling the requested public record of not more than $10 per hour
18 after the first hour of staff time per request. Compiling the public record includes
19 reviewing and redacting confidential information.

20 C. If translation is necessary, the agency or official may charge a fee to cover the
21 actual cost of translation. '

22 D. Anagency or official may not charge for inspection.

23 E. If the requester requests that the public record be mailed, the agency or official
24 may charge a fee not greater than the actual cost of mailing the record.

25 4. Estimate. The agency or official shall provide to the requester an estimate of the
26 time necessary to complete the request and of the total cost. If the estimate of the total
27 cost is greater than $20, the agency or official shall inform the requester. before
28 proceeding. If the estimate of the total cost is greater than $100, subsection 5 applies and
29 the estimate must be provided within 3 business days of the request.

30 5. Payment in advance. The agency or official may require a requester to pay all or
31 a portion of the estimated costs to complete the request prior to the translation, search,
32 retrieval, compiling and copying of the public record if:

33 - A. The estimated total cost exceeds $100; or

34 B.  The requester has previously failed to pay a properly assessed fee under this
35 chapter in a timely manner..

36 6. Waivers. The agency or official may waive part or all of the total fee if:

37 A. The requester is indigent; or

3 B. Release of the public record requested is in the public interest because doing so
39 is likely to contribute significantly to public understanding of the operations or
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activities of government and is not primarily in the commercial interest of the
requester.

Sec. 4. 1 MRSA §408-A is enacted to.read:

§408-A. Timelines

1. Availability: redaction; location; collection. A public record must be made
available immediately upon request unless time is required o redact the record so as fo
allow inspection and copying of only those portions of the record containing information
that is a public record or to locate and collect a record that is not in active use or that is in
storage. ’

2. Certification. If a public record is not available immediately, a public access
officer shall promptly certify that fact in writing to the requester, provide an explanation
for the delay and either provide an opportunity to inspect or copy the public record within
5 business days or mail or e-mail the public record within 5 business days.

3. Large or multiple requests. If a large public record is requested or multiple
public records are requested and the public access officer or a person acting on behalf of
the agency or official cannot in the exercise of due diligence produce the entire record or
multiple records within 5 business days after the request. the public access officer shall
provide the portion of the public record or public records when available. The requester
may waive this requirement and request to see the public record or_public records
reguested as a whole when available.

4. Estimate. If the cost to comply with a request to inspect or copy a public record
is greater than $100, an estimate must be provided within 3 business days of the request.

5. Failure to comply. Failure to comply with this section may be treated as a denial
of a request and is subject to the enforcement provisions of this chapter.

Sec. 5. 1 MRSA §408-B is enacted to read:

8§408-B. Inspection bv reguester

1. Ten business davs. A requester shall complete an inspection of a public record
within 10 business days after the record is made available for inspection. If the
inspection is not completed within the 10-business-day period, a public access officer or a
person acting on behalf of the agency or official shall inform the requester that a written
request for additional time may be filed with the agency or official that has custody of the

public record.

2. Additional periods. An agency or official shall allow an additional 20 business
days bevond the period in subsection 1 for a requester to review a public record if the
requester filed a written request for additional time with the agency or official or its
public access officer or a person acting on behalf of the agency or official. If the
inspection is not completed upon the expiration of the additional 20 business days. the
public access officer or person acting on behalf of the agency or official shall inform the

Page 3 - 125LR0897(01)-1
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requester that a 2nd written request for an additional 10 days may be filed with the

agency or official that has custody of the public record.

3. Interruption of inspection. The time allowed for inspection of a public record
may be interrupted if the agency or official needs to use the public record. 1f an agency or
official invokes this subsection, the public access officer, no later than 5 business days
after the agency or official takes the record back, shall inform the requester in writing the
dates that the public record will be available for the inspection to resume. The time
allowed for an inspection is tolled during the period in which the public record is being
used by the agency or official.

Sec. 6. 1 MRSA §410, as repealed and replaced by PL 1987, c. 477, §6, is
amended to read:

§410. Violations; injunctidn

For every willful violation of this subchapter, the state government agency or local
government entity whose officer or employee committed the violation shal-be is liable
for a civil violation for which a forfeiture fine of not more than $500 may be adjudged.

The Superior Court may issue an injunction to enforce the provisions of this chapter
against any agency or official. A motion for an injunction is privileged in respect to its
assienment for hearing and trial over all other actions except writs of habeas corpus and
actions brought by the State against individuals.

Sec. 7. 1 MIRSA §412, as amended by PL 2007, c. 576, §2, is further amended to
read:

412. Public Y@CO!‘dS and proceedings trainin for certain elected officials and
public access officers

1. Training required. Beginninetuly—-2008an An elected official and a public
access officer. subject to this section shall complete a course of training on the
requirements of this chapter relating to public records and proceedings. The official or
officer shall complete the training not later than the 120th day after the date the elected
official takes the oath of office to assume the person's duties as an elected official or the
person is designated as a public access officer pursuant to section 413, subsection 1. Eor

clartad afficiale cuhiaet ta thic castinn carvina dn office an Loy 12008 thae troaiming
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2. Training course; minimum requirements. The training course under subsection
1 must be designed to be completed by an official or a public access officer in less than 2
hours. Ata minimum, the training must include instruction in:

A. The general legal requirements of this chapter regarding public records and public
proceedings;

B. Procedures and requirements regarding complying with a request for a public
record under this chapter; and

C. Penalties and other consequences for failure to comply with this chapter.
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An elected official or public access officer meets the training requirements of this section
by conducting a thorough review of all the information made available by the State on a
publicly accessible website pursuant to section 411, subsection 6, paragraph C regarding
specific guidance on how a member of the public can use the law to be a better informed
and active participant in open government. To meet the requirements of this subsection,
any other training course must include all of this information and may include additional
information. :

3. Certification of completion. Upon completion of the training course required
under subsection 1, the elected official or public access officer shall make a written or an
electronic record attesting to the fact that the training has been completed. The record
must identify the training completed and the date of completion. The elected official
shall keep the record or file it with the public entity to which the official was elected. A
public access officer shall file the record with the agency or official that designated the

public access officer.

. Application. This section applies to the following elected officials:

. The Governor;

4
A
B. The Attorney General, Secretary of State, Treasurer of State and State Auditor;
C. Members of the Legislature el‘ected after November 1, 2008;

E

. Commissioners, treasurers, district attorneys, sheriffs, registers of deeds, registers
of probate and budget committee members of county governments;

F. Municipal officers, clerks, treasurers, assessors and budget committee members of
municipal governments, ' '

G. Officials of school units and school boards; and

H, Officials of a regional or other political subdivision who, as part of the duties of
their offices, exercise executive or legislative powers. For the purposes of this
paragraph, "regional or other political subdivision" means an administrative entity or
instrumentality created pursuant to Title 30-A, chapter 115 or 119 or a
quasi-municipal corporation or special purpose district, including, but not limited to,
a water district, sanitary district, hospital district, school district of any type, transit
district as defined in Title 30-A, section 3501, subsection 1 or regional transportation
corporation as defined in Title 30-A, section 3501, subsection 2.

This section also applies to a public access officer designated pursuant to section 413,
subsection 1.

Sec. 8. 1 MRSA §413 is enacted to read:

&3413. Public access officer; responsibilities

1. Desionation: responsibility. Every agency or official shall designate to an
existing staff member the responsibility of serving as a public access officer to oversee
responses to requests for public records under this chapter. The public access officer
shall-oversee the prompt response 10 a request to inspect or copy a public record.
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2. Tiaining, A public access officer shall complete a course of training on the
requirements of this chapter relating 10 public records and proceedings as described in
section 412. ' '

3. Purpose; schedule. A public access officer or other person acting on behalf of an
agency or official may not inquire into the purpose of a request. A public access officer
may inguire as to the schedule or order of inspection or copying of a public record or a
portion of a public record under section 408. ’

4. Uniform treatment. A public access officer shall treat all requests for
information under this chapter uniformly without regard to the requester's position or
occupation, the person on whose behalf the request is made or the status of the requester
as a member of the media.

5. Comfort and facility. The public access officer shall ensure that a person may
inspect a public record in the offices of the agency or official in a manner that provides
reasonable comfort and facility for the full exercise of the rights of the public under this

chapter.

6. Unavailability of public access officer. The unavailability of a public access
officer may not delay a response to a request. '

Sec. 9. Apprbpriations and allocations. The following appropriations and
allocations are made.
ATTORNEY GENERAL, DEPARTMENT OF THE
Administration - Attorney General 0310

Initiative: Provides funds for a part-time Assistant Atiorney General position to act as the
public access ombudsman and general operating expenses required to carry out the
purposes of this Act. v

GENERAL FUND 2011-12 2012-13
POSITIONS - LEGISLATIVE COUNT 0.500 0.500
Personal Services 362,120 $65,576
All Other $5,000 $£5,000

GENERAL FUND TOTAL ' $67,120 $70,576

SUMMARY

This bill increases governmental transparency by enhancing the existing freedom of
access laws 1o provide deadlines for responses to requests for public records, to ensure
that requesters can access public records in the format requested and to require the
designation of public access officers for every agency and political subdivision.
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The bill provides funding for an Assistant Attorney General position located in the
Office of the Attorney General to act as the public access ombudsman, which is a
part-time position.
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LD 1465: AN ACT TO AMEND THE LAWS
(GOVERNING FREEDOM OF ACCESS

Sponsored by Senator Richard Rosen
Broad support to strengthen Maine’s Freedom of Access Law

e MHPC, Maine Civil Liberties Union, Maine Press Association, Maine Freedom of Information Coalition
e 30 Legislative Co-Sponsors, including Legislative Leadership from both parties

Key Reforms:
1) Timelines

| acknowledge request :
~» No deadline to comply Wlth" k Wntten explanation for de!ay, 5-day deadline

request

e 5- -day dead ine to deny a
request

*16 states have requested form provisions in their Right to Know Law, including 3 New England states




LD 1465: AN ACT TO AMEND THE LAWS
GOVERNING FREEDOM OF ACCESS

Sponsored by Senator Richard Rosen

3) Public Access Officers

; FOAA respons;bmtes desyrgnate to
~ exlstmg staff member ~

! de?‘ ”rgo same FOAA trammg as elected

——

Addltlonal Reforms

° 3 day notice for pubhc meeting
° Requests made by phone |

~® Requested records can be malled
ORe- manled

e

‘Other Ideas

e Future technology or data storage
purchases must consider ease of
access, need to redact :
confidential mformatlon and

| :“"pncratlze pubhc snght to know




Utah lawmakers repeal controversial open records law | Deseret News ~ Page 1 of 3

Utah lawmakers repeal controversial open records law
Published: Friday, March 25, 2017 4:41 p.m. MDT

SALT LAKE CITY — Utah lawmakers repealed a widely criticized Iaw restnctmg access to many
government records Frrday, though not WIthout a tussle between the House and Senate.

The vote, however, doesn’t mean changes to the Government Records Access and Management Act or
GRAMA aren't coming. Lawmakers intend to draft new legislation in the next few months — this time with
public input that Utahns found sorely lackmg when the Leglslature hurrledly passed HB47? earlier this
‘month. :

"Obviously, this one isn't done," said Senate President Mlchael Waddoups R—Taylorsvitle

The bill largely exempted the Leglslature and several forms of electronlc communxcatron from GRAMA
allowed for increased fees for records requests and erased language favoring openness.

Lawmakers say they have listened to the voice of the people and want to start with a clean slate.

"lItis my oplnlon that we simply messed up. It was no one s fault but ours," sald Sen. Stephen Urquhart R-
St. George.

Gov. Gary Herbert called the Legislature |nto spec:al session to reconsrder the bill after a huge publlc
outcry galvanized the community, bringing together liberals and tea party activists in an effort repeal the
law by referrendum.

Ina statement afterward the governor said he was pleased legislatorsrespondedto the people’s will.

"It was the right thing to do as a first step to restore public confidence. As the Legislature’s worklng group
re-examines Utah’'s GRAMA statutes, | am confident all members will work diligently to craft
recommendations which protect the public’s right to know, proteot an individual’s legitimate right to privacy,
and protect taxpayer dollars " he said.

A 25-member worklng group organlzed by GOP House and Senate leadershlp to consrder changes to the
open records law met for the first time Wednesday. No formal action was taken as partIClpants et
lawmakers, media representatives and other members of the publlc e vonced thelr vrews about GRAl\/lA
The group lntends to meet Weekly W e ;

Except for brief comments by House Majorlty Leader Brad Dee and House Mlnonty Leader Dawd L|tvak
the House made quick work of HB1001, voting 60-3 to approve the bill that repeals HB477. Reps. Neal
Hendrlckson D—West Valley, Mlke Noel R- Kanab and Curt Webb R- Logan voted agamst the repeal

Nelther Iawmakers nor the workmg group could move forward ina "forthnght manner Wlth HB477 hangmg
on top of everyone s head " Litvack sald ,

The Senate after some Iengthy debate voted 19-5 to repeal the law, mcludlng amendments to assure
public input and asking Herbert to call them into special session by June 24 to consider a new bill. Sens.
'Margaret Dayton, R-Orem: Mark Madsen, R-Eagle Mountain, Stuart Retd R Ogden Danlel Thatcher R-

West Valley, and Waddoups cast the dissenting votes.

The House, however, rejected the amendments. The Senate ultimately removed those provisions but
, approved "lntent language" calling for the same thlng, except without the June deadlme

Senate Democrats were united in the repeal and restoring "sunlight" to government, sald Sen. Ross L
Romero D-Salt Lake "We belleve it is better to measure twice and cut once, " he said.

http://www.deseretnews.com/article/print/705369372/Utah-lawmakers-repeal-controversial-... 9/1/2011
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Waddoups said in an interview afterward that he thinks lawmakers would be inclined to pass a revised
GRAMA bill this summer rather than wait until the 2012 Legislature because "January is closer to the
election."

House members said there's no need to rush.

"Given the nature of the topic, that date may be too soon. A later date may be more appropriate." said
Rep. John Dougall, R-American Fork, sponsor of HB477 said.

Rep. Holly Richardson, R-Pleasant Grove, a member of the GRAMA working group, said she didn't want to
be tied down to a spemflc date. "We are all here to work," she said.

Though Herbert apparenﬂy told senators he liked the farled a"rendments he did not say whe’ther he would
call another special sessron soon.

During floor debate, senators found themselves in sharp disagreement over whether to repeal the GRAMA
bill at all. Some castigated the media for what they said was biased reporting on the issue.

“This was right when we voted for it the first time," said Sen. Daniel Thatcher, R-West Valley.

Waddoups accused the media of pressing lawmakers on how to vote and to declare their votes in
advance.

"We have a word for that up here. That word is lobbyist. | believe they crossed the line and became
lobbyists this year," the Taylorsville Republican said.

Urquhart said the statute has little do with the medra ”It is the people's window into what we do.”
Any attorney for the Utah Media Coalltlon praised Iawmakers for repealing the measure.

"GRAMA is the people's law, and today the people have saved it with this historic vote," said Michael
O'Brien, who represents Utah journalists, newspapers and broadcasters.

"We-commend the governor and Legislature for fixing the mistake of HB477. As we now discuss ways to
improve GRAMA we must be prudent to preserve the'intent and spmt of the law the people have worked
so hard to save."

The original bill was rushed through the Legislature in its last week over objectrons aired in two public
hearings. Shortly after the bill passed, a coalition of public interest groups of varymg political views banded
together to gather enough signatures to repeal the bill by referendum

Herbert, facmg a veto override, agreed to sign the bill if Iawmakers would push the implementation date
back to July 1 and appoint a working group to examine GRAMA and amend the bill in special session in
June. But public protest over changes in the law continued, until Herbert called Friday's special session to
repeal HB477 and start over.

First Amendment ac’uvrst Claire Geddes, speakmg ata rally held prior to the special session, said the
people have risen up and taken the lead when government leaders failed to act.

"What's really happening here is we're seeing the power of the people," she said. "The public outcry over
the passage of HB477 demonstrates how out of touch Utah government is with its people "

Janalee Toblas a gun rights activist and backer of the petition drive to repeal the bill, said the pubhc anger
er the passage of HB477 showed that the pen is mightier than the sword.

"A mouth is more powerful than a Magnum," she said. "A signature is more powerful than a shotgun."

Leaders of Save GRAMA, the citizen referendum drive to overturn HB477, said Frlday s repeal means the
Legislature recognized the will of the people. :

"We declare this a victory, the first, we hope, of many victories," said Steve Maxfield, Save GRAMA

http://www.deseretnews.com/article/print/705369372/Utah-lawmakers-repeal-controversial-... 9/1/2011



Utah lawmakers repeal controversial open records law | Deseret News Page 3 of 3

coalition chairman.

Board member Linda Petersen said the Legislature grossly underestimated the electorate’s disillusionment
over the issue.

"They thought this was a media issue. They thought the only people who would object to HB477 were a
few liberals. The people of Utah have shown them they were wrong."

E-mail: romboy@desnews.com, marjorie@desnews.com

© 2011 Deseret News Publishing Company | All rights reserved
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Frequently Asked Questions (FAQ)

General Questions | Public Records | Pubiic Proceedings

GENERAL QUESTIONS

What is the Freedom of Access Act?

The Freedom of Access Act ("FOAA”) is a state statute that is intended to open the
government of Maine by guaranteeing access to the “public records” and “public proceedings
of state and local government bodies and agencies.

”

Are federal agencies covered by the Freedom of Access Act?

No. The Freedom of Access Act does not apply to federal agencies operating in Maine or to
federal government records. A similar but different federal statute called the “Freedom of

Information Act” applies to the federal government. This federal statute does not apply to

state or local government bodies, agencies or officials.

You can find the text of the Freedom of Information Act, 5 U.S5.C. § 551 et seq., at:
hitoAwww, usdol.gov/oip/folastat.htm or you can find more general information on the
Freedom of Information Act at: qttp://answers.usa.gov/cgi-

Who enforces thekFreedom of Access Act?

Any aggrieved person may appeal to any Superior Court in the state to seek relief for an
alleged violation of the Freedom of Access Act. 1 M.R.$5.A. 5 409 (1). Superior Courts
Directory: hitp://www.courts state. me.us/maine courts/superior/directory.shimi In addition,
the Office of the Attorney General or the District Attorneys may bring an enforcement action
seeking penalties if the alleged violation is willful. 1 M.R.5.A. § 410.

What are the penalties for failure to comply with the Freedom of Access laws?

A state government agency or local government entity whose officer or employee commits a
willful violation of the Freedom of Access laws commits a civil violation for which a forfeiture of
not more than $500 may be adjudged. 1 M.R.5.A..§.410. Under the current law, there are no
criminal penalties for failure to comply with a request for public records. It is a Class D crime
to intentionally remove, alter, or destroy documents belonging to a state office. 1 M.R.&.A. &

4:

Are elected officials required to take training on the Freedom of Access laws?

Yes. Beginning July 1, 2008, elected officials must complete a ¢ourse of training on the
requirements of the Freedom of Access laws.

Which elected officials are required to take Freedom of Access training?
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Elected officials required to complete the training include:

e the Governor
s Attorney General, Secretary of State, Treasurer of State and State Auditor
s legislators elected after November 1, 2008

o Commissioners, treasurers, district attorneys, registers of deeds, registers of probate
and budget committee members of any county

e Municipal officers, clerks, treasurers, assessors and budget committee members of
municipal governments

e Officials of school units and school boards

¢ Officials of regional or other political subdivisions, including officials of water districts,
sanitary districts, hospital districts, transit districts or regional transportation districts.

What does the training include?

At a minimum, the training must be designed to be completed in less than 2 hours and include
instruction in:

e the general legal requirements regarding public records and public proceedings

e the procedures and requirements regarding complying with a request for a public
record
e the penalties and other consequences for failure to comply with the iaw
Elected officials can meet the training requirement by conducting a thorough review of the
material in this FAQ section of the State’s Freedom of Access website or by completing
another training course that includes all off this information but may include additional
information.

Do training courses need to by certified by the Right to Know Advisory Committee?

No. Training courses do not need the approval of the Right to Know Advisory Committee, or
any other State agency.

How do elected officials certify they have completed the training?

After completing the training, elected officials are required to make a written or electronic
record attesting that the training has been completed. The record, which will be available to
the public, must be kept by the elected official or filed with the public entity to which the
official was elected. A sample training completion form is avaiiable (This file requires the free
e Reader).

PUBLIC RECORDS

What is a public record?

The Freedom of Access Act defines “public record” as “any written, printed or graphic matter
or any mechanical or electronic data compilation from which information can be obtained,
directly or after translation into a form susceptible of visual or aural comprehension, that is in
the possession or custody of an agency or public official of this State or any of its political
subdivisions, or is in the possession or custody of an association, the membership of which is
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composed exclusively of one or more of any of these entities, and has been received or
prepared for use in connection with the transaction of public or governmental business or
contains information relating to the transaction of public or governmental business”. A number
of exceptions are specified. (See the discussion of exemptions below) 1 M.R.5.A. § 402 (3).

Do I have to be a citizen of this state to submit a Freedom of Access Act request for
a public record?

No. The Freedom of Access Act provides that “every person” has the right to inspect and copy
public records. } M.R.5.A. 8 408 (1)

How do I make a Freedom of Access Act request for a public record?
See the How to Make a Reguest page on this site.

Is there a form that must be used to make a Freedom of Access Act request?
No. There are no required forms.

Does my Freedom of Access Act request have to be in writing?

No. The Freedom of Access Act does not require that requests for public records be in writing.
However, most bodies and agencies ask individuals to submit requests in writing in order to
maintain a record of when the request was received and what records were specifically
requested.

What should I say in my request?

In order for the body, agency or official to promptly respond to your request, you should be as
specific as possible when describing the records you are seeking. If a particular document is
required, it should be identified precisely—preferably by author, date and title. However, a
request does not have to be that specific. If you cannot identify a specific record, you should
clearly explain the type of records you are seeking, from what timeframe and what subject the
records should contain. For example, assume you want to obtain a list of active landfills near
your home. A request to the state Department of Environmental Protection asking for “all
records on landfills” is very broad and would likely produce volumes of records. The fees for
such a request would be very high; the agency would likely find your request too vague and
ask that you make it more specific. On the other hand, a request for “all records identifying
landfills within 20 miles of 147 Main Street in Augusta” is very specific and the request might
fail to produce the information you desire because the agency has no record containing data
organized in that exact fashion. You might instead consider requesting any record that
identifies “all active landfills in Augusta” or “all active landfills in Kennebec County.” It is more
likely that a record exists which contains this information. You might also want to explain to
the agency exactly what information you hope to learn from the record. In other words, if you
are really trying to determine whether any active landfills near your home in Augusta accept
only wood waste, this additional explanation may help the agency narrow its search and find a
record that meets the exact request.

Does an agency have to acknowledge receipt of my request?

Yes. An agency or official must acknowledge receipt of a request within a reasonable period of
time. 1 MRSA & 408 (13,

Can an agency ask me for clarification concerning my request?

Yes. An agency or official may request clarification concerning which public record or public
records are being requested. 1 MRSA £408 (1.

When does the agency or official have to make the records available?
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The records must be made available “within a reasonable period of time” after the request was
made. 1 M.R.S.A, § 408 (1)}. The agency or official can schedule the time for your inspection,
translation and copying of the records during the regular business hours of the agency or
official, and at a time that will not delay or inconvenience the regular activities of the agency
of official. 1 M.R.5.A. §8 408 (1) & {2).

Does an agency have to produce records within 5 days of my request?

No. The records that are responsive to a request must be made available “*within a reasonable
period of time" after the request was made. 1 MRS!% § 408 ii) Agencies must respond in

(1.

Do I have to go to the agency to inspect the records or can I ask the agency or
official to mail me the records?

The Freedom of Access Act only requires the agency or official to make the records available
to you for inspection and copying, it does not require the agency or official to mail records.
However, depending on the volume of records produced in response to your request, some
agencies or officials may be willing to mail copies to you. The agency may charge a reasonable
fee to cover the cost of making the copies for you. 1 M.R.S.A, § 408 (1) & {3)}A).

When may a governmental bedy refuse to release the records I request?

The Freedom of Access Act provides that certain categories of documents are not public
records. Included among these are records that have been designated confidential by statute,
documents subject to a recognized legal privilege such as the attorney-client privilege or the
work-product privilege, records describing security plans or procedures designed to prevent
acts of terrorism, medical records, juvenile records, and the personal contact information of
public employees contained within records. 1 M,R.S.A, § 402 {(3MA-(D).

For a list of records or categories of records deemed by statute to be confidential or otherwise
not a public record, see the Statutory Excentions List. While this listing may not be totally
complete, it contains the vast majority of exceptions to the Freedom of Access Act.

What happens if a public record holds some information that is open to the public
and some information that falls within an exception to the Freedom of Access Act?

Some public records contain a mixture of information that is public and information that is
confidential or otherwise not subject to public inspection under the Freedom of Access Act. If
the record you requested contains any confidential or excepted information, the custodian will
decide if the confidential or excepted information can be adequately redacted or blacked out
so that public access can be provided or if public access to the document should be denied.

Does an agency have to explain why it denies access to a public record?

Yes. When an agency denies access to a public record, it must provide the reason for ItS denial

m writing within 5 working days of the date of the Freedom of Access Act request. 1 M.R,5.A,
(L1

What can I do if I believe an agency has unlawfully withheld a public record?

If you are unsatisfied with an agency’s decision to withhold access to certain records, you are
entitled to appeal, within 5 working days of your receipt of the written notice of denial, to any
Superior Court within the state. | M.R.5.4..5.409 (1}. Superior Courts Directory:

hitp://www courts. state.me.us/maine. courts/superior/directory.shimi

May a governmental body ask me why I want a certain record?
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The Freedom of Access Act does not specifically prohibit agencies or officials from asking why
an individual is requesting a public record. However, if asked, the individual is not required to
provide a reason for seeking a record, and the agency cannot deny an individual’s request
based solely on either the individual’s refusal to provide a reason or the reason itself. An
agency or official may request clarification concerning which public record or public records are
being requested. 1 M.R.S.A. § 408 {1}.

Can I ask that public reports or other documents be created, summarized or put in a
particular format for me?

No. A public officer or agency is not required to prepare reports, summaries, or compilations
not in existence on the date of your request.

Similarly, a public officer or agency is not required to produce a record in an alternate format
if the record can be made available for public inspection and copying in the format in which it
exists. If the record requires translation in order for it to be made available for public
inspection and copying, the agency or official must translate the record but can charge you a
fee to cover the actual cost of translation. 1 M.R.S.A.. §408 (33(C).

I asked a public official a question about a record, but he/she didn't answer. Is
he/she required to answer my question?

No. A public officer or agency is not required under the Freedom of Access Act to explain or
answer questions about public records. The Act only requires officials and agencies to make
public records available for inspection and copying.

What records must a public officer or agency keep, and how long do they have to
keep them?

The Freedom of Access law does not control what records must be retained or for how long

they must be retained. Public officers and agencies are required to keep all records made or

received or maintained by that officer or agency in accordance with other law or rule. 5 MRSA
3 (This file requires the free Adobe Read

How long records must be kept depends on the type of record and the value of the record’s
content. The Maine State Archives works with state and local governments to establish rules
for the retention and disposition of government records, including the length of time that
certain records need to be preserved by the agency before they are either destroyed or sent
to the Maine State Archives for long-term or permanent retention.

Are an agency'’s or official’s e-mails public records?

Any record, regardless of the form in which it is maintained by an agency or official, can be a
public record. As with any record, if the e-mail is “in the possession or custody of an agency or
public official of this State or any of its political subdivisions, or is in the possession or custody
of an association, the membership of which is composed exclusively of one or more of any of
these entities, and has been received or prepared for use in connection with the transaction of
public or governmental business or contains information relating to the transaction of public or
governmental business” and is not deemed confidential or excepted from the Freedom of
Access Act, it constitutes a “public record". 1 M.R.S.A. 5 402 (3).

Can an agency charge for public records?

There is no initial fee for submitting a Freedom of Access Act request and agencies cannot
charge an individual to inspect records. 1 M.R.S.A. & 408 (33(D). However, agencies can and
normally do charge for copying records. Although the Freedom of Access Act does not set
standard copying rates, it permits agencies to charge “a reasonable fee to cover the cost of
copying”. 1 M.R.S.A, § 408 (33A), ’
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Agencies and officials may also charge fees for the time spent searching for, retrieving,
compiling or redacting confidential information from the requested records. The Act authorizes
agencies or officials to charge $10 per hour after the first hour of staff time per request. i
M.R.S.A. 5 408 (3)(B}). Where translation of a record is necessary, the agency or official may
also charge a fee to cover the actual cost of translation. i M.R.5.A. § 408 (3.

The agency or official must prepare an estimate of the time and cost required to complete a
request and if the estimate is greater than $20, the agency or official must notify the
requester before proceeding. The agency may request payment of the costs in advance if the
estimated cost exceeds $100 or if the requester has previously failed to pay a fee properly
assessed under the Freedom of Access Act. 1 M.R.S5.A. §408 (4) & (5).

I cannot afford to pay the fees charged by the agency or official to research my
request or copy the records. Can I get a waiver?

The agency of official may, but is not required to, waive part or all of the total fee if the
requester is indigent, or if release of the public record is in the public interest because it is
likely to contribute significantly to public understanding of the operations or activities of
government and is not primarily in the commercial interest of the requester. 1 M.R.S.A. § 408
6l

Is a public agency or official required under the Freedom of Access Act to honor a
“standing request” for information, such as a request that certain reports be sent to
me automatically each month?

No. A public body is required to make available for inspection and copying (subject to any
applicable exemptions) only those public records that exist on the date of the request. Persons
seeking to inspect or obtain copies of public records on a continuing basis are required to
make a new request for any additional records sought after the date of the original request.

PUBLIC PROCEEDINGS

What is a public proceeding?

The term “public proceeding” means “the transactions of any functions affecting any or all
citizens of the State” by the Maine Legislature and its committees and subcommittees; any
board or commission of a state agency or authority including the University of Maine and the
Maine Community College System; any board, commission, agency or authority of any county,
municipality, school district or any regional or other political or administrative subdivision; the
full membership meetings of any association, the membership of which is comprised
exclusively of counties, municipalities, school districts, other political or administrative
subdivisions, or their boards, commissions, agencies or authorities; and any advisory
organization established, authorized or organized by law, resolve or executive order. i
MESALB40L.

What does the law require with regard to public proceedings?

The Freedom of Access Act requires all public proceedings to be open to the public and any
person must be permitted to attend. § M.R.&.A, & 403,

When does a meeting or gathering of members of a public body or agency require
public notice?

Public notice is required of all public proceedings if the proceedings are a meeting of a body or

What kind of notice of public proceedings does the Freedom of Access Act require?
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Public notice must be given in ample time to allow public attendance and must be
disseminated in a manner reasonably calculated to notify the general public in the jurisdiction
served by the body or agency. 1 M.R.5.A. & 4086.

Can a public body or agency hold an emergency meeting?

Yes. Public notice of an emergency meeting must be provided to local representatives of the
media, whenever practicable. The notice must include the time and location of the meeting
and be provided by the same (or faster) means used to notify the members of the public body
or agency conducting the public proceeding. 1 MRSA & 406. The requirements that the
meeting be open to the public, that any person be permitted to attend and that records or
minutes of the meeting be made and open for public inspection still apply. 1 MRSA & 403.

Can public bodies or agencies hold a closed meeting?

Yes. Public bodies or agencies are permitted, subject to certain procedural conditions, to hold
closed “executive sessions” on specified subjects after a public recorded vote of 3/5 of the
members present and voting. 1 M.R.8.A. & 405 (1)-{5).

Can the body or agency conduct all of its business during an executive session?

Generally, no. The content of deliberations during executive sessions is restricted to the
matters listed in the Freedom of Access Act, such as: discussions regarding the suspension or
expulsion of a student; certain employment actions; the acquisition, use or disposition of
public property; consultations between a body and its attorney concerning its legal rights and
responsibilities or pending litigation; and discussion of documents that are confidential by
statute. In addition, any body or agency subject to the Freedom of Access Act is prohibited
from giving final approval to any ordinances, orders, rules, resolutions, regulations, contracts,
appointments or other official action in an executive session. 1 M.R.S.A. 8 405 (2 & (&),

What if I believe a public body or agency conducted improper business during an
executive session?

Upon learning of any such action, any person may appeal to any Superior Court in the State. If
the court determines the body or agency acted illegally, the action that was taken by the body
or agency will be declared to be null and void and the officials responsible will be subject to
the penalties provided in the Act. 1 M.R.5.A. 8 409 {2). Superior Courts Directory:

htto:/fwww. courts. state. me.us/maine courts/superior/directory.shtml

Can members of a body communicate with one another by email outside of a public
proceeding?

There is no legal prohibition against email communication between members of a public body
outside of a public proceeding. However, email communication among a quorum of the
members of a body used as a substitute for deliberations or decisions which should properly
take place at a public meeting may likely be considered a “meeting” in violation of the
statutory requirements for open meetings and public notice. “Public proceedings” are defined
in part as “the transactions of any functions affecting any or afl citizens of the State 1 MRSA
conducted openly and that deliberations and actions be taken openly; clandestine meetings
should not be used to defeat the purpose of the law. § M g .. Public proceedings must
be conducted in public and any person must be permitted to a end and observe the body’s
proceeding although executive sessions are permitted under certain circumstances. | MRSA &
4032, In addition, public notice must be given for a public proceeding if the proceedlng is a
meeting of a body or agency consisting of 3 or more persons. I MRSA § 400.

Members of a body should refrain from the use of email as a substitute for deliberating or
deciding substantive matters properly confined to public proceedings. Email is permissible to
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communicate with other members about non-substantive matters such as scheduling
meetings, developing agendas and disseminating information and reports.

Email is a public record (likely even when sent using a member’s personal computer) if it
contains information relating to the transaction of public or governmental business unless the
MRSA § 402, sub-§ 3. As a result, members of a body should be aware that all emails and
email attachments relating to the member’s participation are likely public records subject to
public inspection under the Freedom of Access laws. ,

Can I record a public proceeding?

Yes. The Freedom of Access Act allows individuals to make written, taped or filmed records of
a public proceeding, or to broadcast the proceedings live, provided the action does not
interfere with the orderly conduct of the proceedings. The body or agency holding the
proceeding can make reasonable rules or regulations to govern these activities so long as the
rules or regulations do not defeat the purpose of the Act. 1 M.R.S.A. § 404.

Do members of the public have a right to speak at public meetings under the
Freedom of Access Act?

The Freedom of Access Act does not require that an opportunity for public participation be
provided at open meetings, although many public bodies or agencies choose to permit public
participation. In those instances, the public body or agency can adopt reasonable rules to
ensure meetings are conducted in a fair and orderly manner. For example, the body or agency
can set a rule that requires the same amount of time be afforded to each person that wants to
speak.

Is the public body or agency required to keep running minutes or a record of a public
proceeding?

There is no requirement under the Freedom of Access Act that a public body or agency keep
running minutes during all public proceedings. The Act does require, however, that public
bodies and agencies keep a written record of every decision that involves the conditional
approval or denial of an application, license, certificate or permit, and every decision that
involves the dismissal or refusal to renew the contract of any public official, employee or
appointee. | M.R.S.A. 8407 (1Y R (2.

If the public proceeding is an “adjudicatory proceeding” as defined in the Maine Administrative
Procedure Act, the agency is required to compile a record that complies with statutory
specifications, including a recording in a form susceptible of transcription. 5 M.R.S.A. 55 8002
(1) and 9059,

Is the agency or body required to make the record or minutes of a public proceeding
available to the public?

Yes. Any legally required record or minutes of a public proceeding must be made promptly and
shall be open to public inspection. In addition, every agency is required to make a written
record of any decision that involves conditional approval or denial of any application, license,
certificate or other type of permit and to make those decisions publicly available, 1_
65 403, 407, S M.R.S.A. 8 8059 (3,
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STATE OF MAINE
OFFICE OF THE (3OVERNOR
P STATE HOUSE STATION
AUGUSTA, MAINE
043330001

Paui R. LePage

GOYERNGH

14 July 2011

Right to Know Advisory Committee
State House
Augusta, ME

Dear Members of the Committee:

I'want to thank you for your service to the People of the State of Maine. An open
government is an honest government. Transparency is important and 1 believe Mainers
are better off because of it.

However, there are two concerns [ have that I would like the committee to look at
during their review. First, we need to clarify the parameters on what really constitutes
government business. We have received Freedom of Access Act requests for all grocery
receipts from the Blaine House. The staff of the Blaine House conducts the shopping — it
is not something I involve myself in. T understand that taxpayers have a legitimate right
to know the amount of their money being spent in their house but the intimate details of
our diet goes far beyond funds and into the private details of my family’s life.

Second, [ believe that certain people are abusing our Freedom of Access Act for
political purposes. My office has received a number of incredibly broad requests that
have taken hours and hours of staff time. We run the office with a very small number of
staff. In fact, from what we have learned at National Governors” Association meetings,
we believe it is the smallest Governor’s staff in the country, While my team has
diligently responded to these requests, none ot the information has actually been made
public by the requestor. They were made simply to gum up the work of my office and
prevent us from moving initiatives forward, The $10.00 an hour rate was added in 2003
and has not been increased since then. I hope the committee will fook at the statutory rate
as well as ways to combat abuse going forward.

Please do not hesitate to contact my office if you have questions on these
concerns. | know we can make our access laws even better 10 prevent some of the abuses

that have come o light lately. Thank vou for yvour service on this important committee.
& b [
Sincerely,

,) .
%&w&fzﬁ Z\,»Q""?:xi.

Paul R. LePage
Governor

[ TCLER PATER

PHOME: (207) 2873831 (Vaoice) BBE-5VT-6690 [TTY) FAX: (207) 2871034

wWww.majng.gov






FOA section by section

FOA LAW:

TITLE 1
GENERAL PROVISIONS

CHAPTER 13
PUBLIC RECORDS AND PROCEEDINGS

SUBCHAPTER 1
FREEDOM OF ACCESS

§401. Declaration of public policy; rules of
construction

The Legislature finds and declares that
public proceedings exist to aid in the conduct of
the people's business. It is the intent of the
Legislature that their actions be taken openly and
that the records of their actions be open to public
inspection and their deliberations be conducted
openly. It is further the intent of the Legislature
that clandestine meetings, conferences or meetings
held on private property without proper notice and
ample opportunity for attendance by the public not
be used to defeat the purposes of this subchapter.

apter does not prohibit
tside of public. proceedings
of a public body unless those
are used to defeat the purposes

This subchapter shall be liberally
construed and applied to promote its underlying
purposes and policies as contained in the
declaration of legislative intent.

§402. Definitions

1. Conditional approval. Approval of
an application or granting of a license, certificate
or any other type of permit upon conditions not
otherwise specifically required by the statute,
ordinance or regulation pursuant to which the
approval or granting is issued.

EXPLANATION

Declaration of public policy

Reason for public
proceedings is to aid in
the people’s business
Actions be taken
openly

Records open
Deliberations open
Clandestine meetings
on private property
without notice not be
used to defeat purposes

Liberally construe and apply to
promote underlying purposes
and policies

' Chase et al. v. Town of Machiasport et al., 1998 ME 260, 721 A.2d 636.
2 Bangor Historic Track. Inc. v. Department of Agriculture, 2003 ME 140, 837 A.2d 129.

3> Dow v. Caribou Chamber of Commerce and Industry, 2005 ME 113, 884 A.2d 667.

Office of Policy and Legal Analysis

Updated 8/31/2011

INTERPRETATION AND
COMMENTS

Party alleging violation of
FOA has burden of
producing evidence that
Act violated'

The Act’s underlying
purposes and policies favor
disclosure’

s New?20ll

Interpretation of the
Freedom of Access laws is
a matter of law that the
Supreme Judicial Court
reviews de novo’
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FOA LAW

1-A. Legislative  subcommittee.
“Legislative subcommittee” means 3 or more
Legislators from a legislative committee appointed
for the purpose of conducting legislative business

on behalf of the committee.

2.  Public proceedings. The term
“public proceedings” as used in this subchapter
means the transactions of any functions affecting
any or all citizens of the State by any of the

following:

FOA section by section

Updated 8/31/2011

INTERPRETATION AND
COMMENTS

EXPLANATION

Legislative subcommittee must
consist of at least 3 members
and be appointed for the purpose
of conducting legislative
business on behalf of the
committee

Public proceeding: transactions

of any functions affecting any or
all citizens of the State by listed
entities

A. The Legislature of Maine and its
committees and subcommittees;

B. Any board or commission of any state
agency or authority, the Board of
Trustees of the University of Maine
System and any of its committees and
subcommittees, the Board of Trustees of
the Maine Maritime Academy and any of
its committees and subcommittees, the
Board of Trustees of the Maine Technical
College System and any of its committees
and subcommiittees;

C. Any board, commission, agency or
authority of any county, municipality,
school district or any regional or other
political or administrative subdivision;

Legislature and
committees and
subcommittees

Any board or
commission of any
state agency or
authority

Boards of trustees of
state educational
institutions and their
committees and
subcommiittees

Board, commission
agency, authority of
political or
administrative
subdivision

Hospital Administrative
District subject to FOA
laws*

“Special civil service study
committee” of municipality
subject to FOA laws’
Court considers four
factors when evaluating
whether an entity is subject
to the Freedom of Access
laws: (1) whether the entity
is performing a
governmental function; (2)
whether the funding of an
entity is governmental; (3)
the extent of governmental
involvement or control;
and (4) whether the entity
was created by private or
legislative action®

Local school boards
subject to FOA laws’
Indian tribes when acting
in their municipal
capacities are subject state
laws affecting municipal
governments, including

* Town of Burlington v. Hospital Administrative District No. 1 et al., 2001 ME 59, 769 A.2d 857.

* Lewiston Daily Sun, Inc. v. City of Auburn, 544 A.2d 335 (ME 1988).

® Dow v. Caribou Chamber of Commerce and Industry, 2005 ME 113, 884 A.2d 667.

7 Marxsen v. Board of Directors, M.S.A.D. No. 5, 591 A.2d 867 (ME 1991).

Office of Policy and Legal Analysis
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FOA LAW

D. The full membership meetings of any
association, the membership of which is
composed exclusively of counties,
municipalities, school administrative
units or other political or administrative
subdivisions; of boards, commissions,
agencies or authorities of any such
subdivisions; or of any combination of
any of these entities;

E. The board of directors of a nonprofit,
nonstock  private  corporation  that
provides statewide noncommercial public
broadcasting services and any of its
committees and subcommittees;

F. Any advisory organization, including
any authority, board, commission,
committee, council, task force or similar
organization of an advisory nature,
established, authorized or organized by
law or resolve or by Executive Order
issued by the Governor and not otherwise
covered by this subsection, unless the
law, resolve or Executive Order
establishing, authorizing or organizing
the advisory organization specifically
exempts the organization from the
application of this subchapter; and

G. The committee  meetings,
subcommittee  meetings and  full
membership meetings of any association
that:

(1) Promotes, organizes or regulates

EXPLANATION

Full membership
meetings of

associations of political

or administrative
subdivisions

Maine Public
Broadcasting
Corporation

Advisory/study

commissions set up by

Updated 8/31/2011

INTERPRETATION AND
COMMENTS

FOA laws®

A tribal reservation was
acting in its business
capacity, rather than its
municipal capacity when it
entered into lease of tribal
land with developer of
liquefied natural gas
facility. The tribe has more
autonomy than a town in
light of provisions of Act
to Implement Maine Indian
Claims Settlement. °

Legislature or by
Executive Order
UNLESS the law,
resolve or EO
specifically exempts
from FOA laws

Statewide
interscholastic
organizations that
receive funding from
public or private

® Great Northern Paper, Inc. v. Penobscot Nation, 2001 ME 68, 770 A.2d 574, cert. denied 534 U.S. 1019.

° Winifred B. French Corp. v. Pleasant Point Passamaquoddy Reservation, 2006 ME 53, 896 A.2d 950.

Office of Policy and l.cgal Analysis
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FOA rAw

statewide interscholastic activities in
public schools or in both public and
private schools; and
(2) Receives its funding from the
public and private school members,
either through membership dues or
fees collected from those schools
based on the number of participants
of those schools in interscholastic
activities.
This paragraph applies to only those
meetings pertaining to interscholastic
sports and does not apply to any meeting
or any portion of any meeting the subject
of which is limited to personnel issues,
allegations of interscholastic athletic rule
violations by  member  schools,
administrators, coaches or student
athletes or the eligibility of an individual
student athlete or coach.

3. Public records. The term "public
records" means any written, printed or graphic
matter or any mechanical or electronic data
compilation from which information can be
obtained, directly or after translation into a form
susceptible of visual or aural comprehension, that
is in the possession or custody of an agency or
public official of this State or any of its political
subdivisions, or is in the possession or custody of
an association, the membership of which is
composed exclusively of one or more of any of
these entities, and has been received or prepared
for use in connection with the transaction of public
or governmental business or contains information
relating to the transaction of public or
governmental business, except:

A. Records that have been designated
confidential by statute;

' Guy Gannett Publishing Co. v. University of Maine et al., 555 A.2d 470 (ME 1989).

EXPLANATION

schools and are
meeting in regard to
interscholastic
activities.

It does not apply to
such meetings in
which the subject is
limited to personnel
issues, allegations of
interscholastic athletic
rule violations, or
student athlete or
coach eligibility.

Public records defined

Written, printed,
graphic, mechanical or
electronic

In possession or
custody of agency,
official or association

Received or prepared
for use in connection
with the transaction of
public or governmental
business OR contains
info relating to the
transaction of public or
governmental business

EXCEPTIONS:

Designated confidential
by statute (see other
statutes)

""Moore v. Abbott, 2008 ME 100, 952 A.2d 980.

Office of Policy and Legal Analysis

Updated 8/31/2011

INTERPRETATION AND
 COMMENTS

Corollary to FOA laws
liberal construction is
necessarily strict
construction of any
exceptions to public
disclosure'”

The records of an
uncompensated, advisory
group created by State
officials and acting without
legislative mandate to
review alleged
improprieties are not public
records. Courts look at the
function the entity
performs in evaluating
whether an entity or
individual, individually or
collectively, qualifies as
“an agency or public
official.”"!

The plain language of the
corporation statute does not
provide that specific
document is confidential,

page 4
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nor does the statute
implicitly require salary
information supplied to the
Superintendent of
Insurance to be
confidential?

e  The location of a municipal
employee personnel record
has no bearing on its
protected status under
statute (30-A MRSA
§2702(1)(B)(5))."”

B. Records that would be within the e  Within scope of a e Compensation records of
scope of a privilege against discovery or privilege against hospital district’s

use as evidence recognized by the courts discovery or use in civil management employees
of this State in civil or criminal trials if or criminal trials not “trade secrets”"*

the records or inspection thereof were e “Work product”

sought in the course of a court e Privilege against self-
proceeding; incrimination

e Record subject to a court-
issued protective order"

e  Compensation records of
insurer’s board of directors
and senior management not
“trade secrets”'

C. Legislative papers and reports until e Legislative papers e  The attorney-client

signed and publicly distributed in during the legislative privilege does not protect
accordance with legislative rules, and session until signed and communications in
records, working papers, drafts and publicly distributed litigation between adverse
interoffice and intraoffice memoranda parties on opposite sides of
used or maintained by any Legislator, e  Working papers of the bargaining table. The
legislative agency or legislative employee legislators and staff for parties did not have a

to prepare proposed Senate or House the session or sessions common interest merely
papers or reports for consideration by the because they are willing to
Legislature or any of its committees negotiate a settlement.'’

during the legislative session or sessions
in which the papers or reports are
prepared or considered or to which the
paper or report 1s carried over;

C-1. Information contained in a New 2011

"2 Medical Mutual Insurance Co. of Maine v. Bureau of Insurance, 2005 ME 12.

" S. Portland Police Patrol Ass’n v. City of S. Portland, 2006 ME 55, 896 A.2d 960.

" Town of Burlington v. Hospital Administrative District No. 1 et al., 2001 ME 59, 769 A.2d 857.
" Bangor Publishing Co. v. Town of Bucksport, 682 A.2d 227 (ME 1996).

'® Medical Mutual Insurance Co. of Maine v. Bureau of Insurance, 2005 ME 12.

" Citizens Communications Co. v. Attorney General, 2007 ME 114, 931 A.2d 503.
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COMMENTS :

1 a constituent and

ersonal nature,

aints, charges o
. replies
s or charges of
¢t or memoranda or
erials pertaining to
action; or

D. Material prepared for and used e  Public employer labor
specifically and exclusively in negotiation materials
preparation for negotiations, including

the development of bargaining proposals

to be made and the analysis of proposals

received, by a public employer in

collective bargaining with its employees

and their designated representatives;

E. Records, working papers, interoffice e Faculty and

and intraoffice memoranda used by or administrative records
prepared for faculty and administrative of state educational
committees of the Maine Maritime institutions, other than
Academy, the Maine Technical College boards of trustees

System and the University of Maine
System. The provisions of this paragraph
do not apply to the boards of trustees and
the committees and subcommittees of
those boards, which are referred to in
subsection 2, paragraph B;

F. Records that would be confidential if e  Otherwise confidential

Office of Policy and Legal Analysis page 6
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FOA LAW

they were in the possession or custody of
an agency or public official of the State
or any of its political or administrative
subdivisions are confidential if those
records are in the possession of an
association, the membership of which is
composed exclusively of one or more
political or administrative subdivisions of
the State; of boards, commissions,
agencies or authorities of any such
subdivisions; or of any combination of
any of these entities;

G. Materials related to the development
of positions on legislation or materials
that are related to insurance or insurance-
like protection or services which are in
the possession of an association, the
membership of which is composed
exclusively of one or more political or
administrative subdivisions of the State;
of boards, commissions, agencies or
authorities of any such subdivisions; or of
any combination of any of these entities;

H. Medical records and reports of
municipal ambulance and rescue units
and other emergency medical service
units, except that such records and reports
must be available upon request to law
enforcement officers investigating
criminal conduct;

1. Juvenile records and reports of
municipal fire departments regarding the
investigation and family background of a
juvenile fire setter;

J. Working papers, including records,
drafts and interoffice and intraoffice
memoranda, used or maintained by any
advisory  organization covered by
subsection 2, paragraph F, or any member
or staff of that organization during the
existence of the advisory organization.
Working papers are public records if
distributed by a member or in a public
meeting of the advisory organization;

K. Personally identifying information
concerning minors that is obtained or
maintained by a municipality in
providing recreational or nonmandatory

Office of Policy and Legal Analysis

EXPLANATION

but in the hands of
association

Materials related to
legislative positions or
insurance in the hands
of association of
political or
administrative
subdivisions of the
State

Medical records and
reports of municipal
rescue and emergency
medical services,
except available to law
enforcement in criminal
investigations

Juvenile fire starter
records

Advisory/study
commission working
papers

Personally identifying
information concerning
minors
collected/maintained by

Updated 8/31/2011

INTERPRETATION AND
COMMENTS

Sections of an independent
report of a school
employment controversy
must be redacted if they
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FOA LAW

educational programs or services, if the
municipality has enacted an ordinance
that specifies the circumstances in which
the information will be withheld from
disclosure.  This paragraph does not
apply to records governed by Title 20-A,
section 6001 and does not supersede Title
20-A, section 6001-A;

L. Records describing security plans,
security procedures or risk assessments
prepared specifically for the purpose of
preventing or preparing for acts of
terrorism, but only to the extent that
release of information contained in the
record could reasonably be expected to
jeopardize the physical safety of
government personnel or the public.
Information contained in records covered
by this paragraph may be disclosed to the
Legislature or, in the case of a political or
administrative subdivision, to municipal
officials or board members under
conditions that protect the information
from further disclosure. For purposes of
this  paragraph, "terrorism" means
conduct that is designed to cause serious
bodily injury or substantial risk of bodily
injury to multiple persons, substantial
damage to multiple structures whether
occupied or unoccupied or substantial
physical damage sufficient to disrupt the
normal functioning of a critical
infrastructure;

M. Records or information describing the
architecture, design, access
authentication, encryption or security of
information technology infrastructure and
systems. Records or information covered
by this paragraph may be disclosed to the
Legislature or, in the case of a political or
administrative subdivision, to municipal
officials or board members under
conditions that protect the information
from further disclosure;

N. Social security numbers;

EXPLANATION

municipality for
recreational and
nonmandatory
educational services
and programs IF
ordinance adopted

Security plans, security
procedures, risk
assessments to prepare/
prevent terrorism if
expected to jeopardize
physical safety of
public personnel.
Available to
Legislature or
municipal officials if
further protect from
disclosure

Information technology
infrastructure
information

Social Security
Numbers

"® Cyr v. Madawaska School Dept.. 2007 ME 26, 916 A.2d 967.

Office of Policy and Legal Analysis

Updated 8/31/2011

INTERPRETATION AND
COMMENTS

touch upon the personal
history, general character
or conduct of an employee
or an employee’s
immediate family (20-A
MRSA §6101(2)(B)(5))."

Amended 2011 - see also
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FOA LAwW

0. Personal contact information
concerning public employees, except
when that information is public pursuant
to other law. For the purposes of this
paragraph:

(1) "Personal  contact
information"  means  home
address, home telephone

number, home facsimile number,
home e-mail address and
personal  cellular  telephone
number and personal pager
number; and

(2) "Public employee" means an
employee as defined in Title 14,
section 8102, subsection 1,
except that "public employee"
does not include elected
officials;

P. Geographical information regarding
recreational trails that are located on
private land that are authorized
voluntarily as such by the landowner
with no public deed or guaranteed right
of public access, unless the landowner
authorizes the release of the information;

Q. Security plans, staffing plans,
security ~ procedures, architectural
drawings or risk assessments prepared
for emergency events that are prepared
for or by or kept in the custody of the
Department of Corrections or a county
jail if there is a reasonable possibility
that public release or inspection of the
records would endanger the life or
physical safety of any individual or
disclose security plans and procedures
not generally known by the public.
Information  contained in  records
covered by this paragraph may be
disclosed to state and county officials if
necessary to carry out the duties of the
officials, the Department of Corrections
or members of the State Board of
Corrections under conditions that protect
the information from further disclosure;
and

Office of Policy and Legal Analysis

EXPLANATION

e  Personal contact
information for certain
public employees

¢ Geographical
information of recreational
trails located on private
land, unless landowner
authorizes release

e Department of
Corrections or county jail
security plans, staffing
plans, security procedures
or risk assessments
prepared for emergency
events if the records would
endanger one’s life or
safety. Information in
these security plans and
procedures can be
disclosed to state and
county officials if
necessary to carry out
duties.

Updated 8/31/2011

INTERPRETATION AND
COMMENTS
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FOA LAW

3-A. Public records further defined.
"Public records" also includes the following
criminal justice agency records:

A. Records relating to prisoner furloughs
to the extent they pertain to a prisoner's
identity, conviction data, address of
furlough and dates of furlough;

B. Records relating to out-of-state adult
probationer or parolee supervision to the
extent they pertain to a probationer's or
parolee's identity, conviction data,
address of residence and dates of
supervision; and

C. Records to the extent they pertain to a
prisoner's, adult probationer's or parolee's
identity, conviction data and current
address or location, unless the
Commissioner of Corrections determines
that it would be detrimental to the welfare
of a client to disclose the information.

4. Public records of interscholastic
athletic organizations. Any records or minutes of
meetings under subsection 2, paragraph G are
public records.

§402-A. Public records defined
(REPEALED)

§403. Meetings to be open to public; record of
meetings

1. Proceedings open to public.
Except as otherwise provided by statute or by
section 405, all public proceedings must be
open to the public and any person must be
permitted to attend a public proceeding.

2. Record of public proceedings.

rovided by law, a record of
g for which notice is
. 406 must be made

Oftice of Policy and Legal Analysis

Updated 8/31/2011

EXPLANATION : INTERPRETATION AND
COMMENTS

More public records:

Public

Public

Not public: Prisoner’s,
adult probationer’s or
parolee’s info when
Commissioner of
Corrections determines
detrimental to welfare of a
client to disclose

(now part of §402)

Public proceedings open to
public unless

¢ Otherwise provided by
statute

¢ Authorized executive
session pursuant to
§405

Required record/minutes open to
public inspection
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COMMENTS ‘

wi ne after the

proc n to public

record must

time and place of the
2;

o New20l11
of record. Record s  New20ll
ts and retention
tion. The validity of e New20ll
lic proceeding is not
make or maintain a
section
6. Advisory bodies exempt from o New201l
record requirements. Subsection 2 does not
apply to advisory bodies that make
recommendations but have no decision-making
authority.
§404. Recorded or live broadcasts authorized
In order to facilitate the public policy so  Writing, taping, filming, live e  Unemployment Insurance
declared by the Legislature of opening the public's  broadcasts authorized if does not Commission proceedings
business to public scrutiny, all persons shall be interfere with orderly conduct of not open to the public so no
entitled to attend public proceedings and to make proceedings right to independently
written, taped or filmed records of the record proceeding'”

proceedings, or to live broadcast the same,
provided the writing, taping, filming or
broadcasting does not interfere with the orderly
conduct of proceedings. The body or agency
holding the public proceedings may make
reasonable rules and regulations governing these

1 Martin v. Unemployment Insurance Commission, 1998 ME 271, 723 A.2d 412.

Office of Policy and Legal Analysis page 11
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FOA LAW EXPLANATION INTERPRETATION AND
COMMENTS
activities, so long as these rules or regulations do
not defeat the purpose of this subchapter.
§404-A. Decisions
(REPEALED) (see now §407)

§405. Executive sessions

Those bodies or agencies falling within Executive sessions may be held
this subchapter may hold executive sessions subject to the following:

subject to the following conditions.

1. Not to defeat purposes of
subchapter. These sessions may not be used to
defeat the purposes of this subchapter as stated in
section 401.

2. Final approval of certain items
prohibited. An ordinance, order, rule, resolution,
regulation, contract, appointment or other official
action may not be finally approved at executive
session.

3. Procedure for calling of executive
session. An executive session may be called only
by a public, recorded vote of 3/5 of the members,
present and voting, of such bodies or agencies.

4. Motion contents. A motion to go into
executive session must indicate the precise nature
of the business of the executive session and
include a citation of one or more sources of
statutory or other authority that permits an
executive session for that business. Failure to
state all authorities justifying the executive session
does not constitute a violation of this subchapter if
one or more of the authorities are accurately cited
in the motion. An inaccurate citation of authority
for an executive session does not violate this
subchapter if valid authority that permits the
executive session exists and the failure to cite the
valid authority was inadvertent.

Not to defeat purposes
of FOA

Not to finally approve
an ordinance, order,
rule, resolution,
regulation, contract,
appointment or other
official action

Must have 3/5s of the
vote of the members
present and voting

The precise nature of
the business to be
conducted in executive
session must be part of
the motion

2 Cook v. Lisbon School Committee, 682 A.2d 672 (ME 1996).
' Vella v. Town of Camden, 677 A.2d 1051 (ME 1996).

Office of Policy and 1.egal Analysis

Employee whose contract
was not renewed by school
committee was not entitled
to relief on ground that
committee discussed the
nonrenewal in executive
sessions where the vote to
refuse to extend or renew
the contract was made in
public meeting attended by
employee and her counsel®

Record clearly established
that Board of Selectmen,
before going into executive
session to discuss pending
litigation, stated that the
session was for purposes of
receiving from the town’s
attorney updated status on
that litigation, thereby
complying with law?!
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FOA LAW

5. Matters not contained in motion
prohibited. Matters other than those identified in
the motion to go into executive session may not be
comnsidered in that particular executive session.

6. Permitted deliberation. Deliberations
on only the following matters may be conducted
during an executive session:

A. Discussion or consideration of the
employment, appointment, assignment,
duties, promotion, demotion,
compensation, evaluation, disciplining,
resignation or dismissal of an individual
or group of public officials, appointees or
employees of the body or agency or the
investigation or hearing of charges or
complaints against a person or person or
persons subject to the following
conditions:

(1) An executive session may
be held only if public discussion
could be reasonably expected to
cause damage to the reputation
or the individual's right to
privacy would be violated;

(2)  Any person charged or
investigated shall be permitted
to be present at an executive
session if he so desires;

(3) Any person charged or
investigated may request in
writing that the investigation or
hearing of charges or complaints

EXPLANATION

e  Motions not contained
in the motion are
prohibited

Only the following deliberations
may be conducted during an
executive session:

¢ Discussion of
employment issues,
subject to the
following limitations

¢  Only if public
discussion could be
reasonably expected to
cause damage to the
reputation or the
individual’s right to
privacy

e  The individual can
choose to be present

e [fthe individual
requests in writing that
the proceeding be open
to the public, the

* Underwood v. City of Presque Isle et al., 715 A.2d 148 (ME 1998).
* Underwood v. City of Presque Isle, 715 A.2d 148 (ME 1998).
2% Blethen Maine Newspapers, Inc. v. Portland School Committee, 2008 Me 69, 947 A.2d 479.

Office of Policy and Legal Analysis

Updated 8/31/2011

IN TERPRETATION AND
COMMENTS

Public body charged with
violating FOA laws during
executive session has
burden of proving that its
actions during executive
session complied with
FOA laws™

Any statutory exceptions to
the requirement that
deliberations be public
must be narrowly
construed”

]

The time for a “reasonable’
expectation of damage to
the reputation of an
employee to be determined
is before the executive
session is conducted.*
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FOA LAW s . el Bew 2 - ‘ EXPLANATION INTERPRETATION AND
‘ ) COMMENTS
against him be conducted in agency must open the
open session. A request, if made proceeding; and
to the agency, must be honored;
and
4 Any person bringing e  The person filing the
charges, complaints or complaint may choose
allegations  of  misconduct to be present

against the individual under
discussion must be permitted to

be present.
This paragraph does not apply to e This paragraph cannot e Questions asked of
discussion of a budget or budget be used to discuss employees about fiscal
proposal; budget issues in matters during executive

executive session. session do not amount to
discussions of the budget
or budget deliberations.”

B. Discussion or consideration by a A school board’s discussion of
school board of suspension or expulsion the suspension or expulsion of a
of a public school student or a student at  student, with the following

a private school, the cost of whose restriction

education is paid from public funds, as

long as:
(1)  The student and legal e  The student,
counsel and, if the student be a parents/guardians, legal
minor, the student's parents or counsel may choose to
legal guardians are permitted to be present

be present at an executive
session if the student, parents or
guardians so desire.

C. Discussion or consideration of the  Discussion of property issues
condition, acquisition or the use of real or  that would prejudice the
personal property permanently attached — competitive or bargaining

to real property or interests therein or  position of the public body
disposition of publicly held property or

economic development only if premature

disclosures of the information would

prejudice the competitive or bargaining

position of the body or agency;

D. Discussion of labor contracts and  Negotiations between a public
proposals and meetings between a public  employer and public employees
agency and its negotiators. The parties

must be named before the body or agency

may go into executive  session.

Negotiations between the representatives

% Blethen Maine Newspapers, Inc. v. Portland School Committee, 2008 Me 69, 947 A.2d 479.
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FOA LAW.

of a public employer and public
employees may be open to the public if
both parties agree to conduct negotiations
in open sessions;

E. Consultations between a body or
agency and its attorney concerning the
legal rights and duties of the body or
agency, pending or contemplated
litigation, settlement offers and matters
where the duties of the public body's or
agency’s counsel to the attorney’s client
pursuant to the code of professional
responsibility clearly conflict with this
subchapter or where premature general
public knowledge would clearly place the
State, municipality or other public agency
or person at a substantial disadvantage.

F. Discussions of information contained
in records made, maintained or received
by a body or agency when access by the
general public to those records is
prohibited by statute;

G. Discussion or approval of the content
of examinations administered by a body
or agency for licensing, permitting or
employment  purposes;,  consultation
between a body or agency and any entity
that provides examination services to that
body or agency regarding the content of
an examination; and review of
examinations with the person examined;
and

H.  Consultations between municipal
officers and a code enforcement officer
representing the municipality pursuant to
Title 30-A, section 4452, subsection 1,
paragraph C in the prosecution of an
enforcement matter pending in District
Court when the consultation relates to
that pending enforcement matter.

Recorded or live broadcasts

(REPEALED)

EXPLANATION

Consultations between a public
body and its attorney
concerning pending or
contemplated litigation, matters
that are confidential under the
Maine Code of Professional
Responsibility, or matters that
would clearly place the public
body at a substantial
disadvantage

Discussion of records made
confidential by statute

Discussions of professional
licensing decisions

Discussions with municipal
officers and code enforcement
officer about enforcement of
land use laws and municipal
ordinances when the CEO is
representing the municipality in
court. Similar to attorney-client
provision in paragraph E
without the requirement that
CEO be an attorney

(see now §404)

% Underwood v. City of Presque Isle, 715 A.2d 148 (ME 1998).

Office of Policy and Legal Analysts

Updated 8/31/2011

INTERPRETATION AND
COMMENTS

The mere presence of an
attorney cannot be used to
circumvent the open
meeting requirement by
invocation of attorney
consultation exception®®
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FOA LAW

405-B. Appeals
pp
(REPEALED)

405-C. Appeals from actions
pp
(REPEALED)

§406. Public notice

Public notice shall be given for all public
proceedings as defined in section 402, if these
proceedings are a meeting of a body or agency
consisting of 3 or more persons. This notice shall
be given in ample time to allow public attendance
and shall be disseminated in a manner reasonably
calculated to notify the general public in the
jurisdiction served by the body or agency
concerned. In the event of an emergency meeting,
local representatives of the media shall be notified
of the meeting, whenever practical, the notification
to include time and location, by the same or faster
means used to notify the members of the agency
conducting the public proceeding.

§407. Decisions

1. Conditional approval er denial.
Every agency shall make a written record of every
decision involving the conditional approval or
denial of an application, license, certificate or any
other type of permit. The agency shall set forth in
the record the reason or reasons for its decision
and make finding of the fact, in writing, sufficient
to apprise the applicant and any interested member
of the public of the basis for the decision. A
written record or a copy thereof shall be kept by
the agency and made available to any interested
member of the public who may wish to review it.

EXPLANATION

(see now §409)

(see now §409)

Notice required if
agency or body consists
of at least 3 persons
Timing: ample time to
allow public attendance
Manner: reasonably
calculated to notify the
general public in the
jurisdiction served by
the public body
Emergency meeting:
notify representatives
of local media
whenever practical. By
same or faster means

Written record of
conditional approval or
denial

e Reason/reasons

e Findings of fact

" Crispin et al. v. Town of Scarborough et al., 1999 ME 112, 736 A.2d 241.

2 Yusem v. Town of Raymond, 2001 ME 61,769 A.2d 865.
¥ Carroll v. Town of Rockport, 2003 ME 135, 837 A.2d 148,
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One day notice of planning
board’s additional meeting
sufficient under the
circumstances”’

FOA laws require agency
to set out its findings with a
level of specificity that is
sufficient to apprise the
applicant and any
interested member of the
public of the basis of the
decision®®

When local agency
conditionally approves or
denies a permit, the agency
must make findings of fact
adequate to indicate the
basis for the decision and
to allow meaningful
judicial review”’
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2. Dismissal or refusal to renew
contract. Every agency shall make a written
record of every decision involving the dismissal or
the refusal to renew the contract of any public
official, employee or appointee. The agency shall,
except in case of probationary employees, set forth
in the record the reason or reasons for its decision
and make findings of fact, in writing, sufficient to
apprise the individual concerned and any
interested member of the public of the basis for the
decision. A written record or a copy thereof shall
be kept by the agency and made available to any
interested member of the public who may wish to
review it.

§408. Public records available for public
inspection and copying

1. Right to inspect and copy.
Except as otherwise provided by statute, every
person has the right to inspect and copy any
public record during the regular business hours of
the agency or official having custody of the
public record within a reasonable period of time
after making a request to inspect or copy the
public record. An agency or official may request
clarification concerning which public record or
public records are being requested, but in any
case the agency or official shall acknowledge
receipt of the request within a reasonable period
of time.

2. Inspection, translation and copying
scheduled. Inspection, translation and copying
may be scheduled to occur at such time as will
not delay or inconvenience the regular activities
of the agency or official having custody of the
public record sought.

3. Payment of costs. Except as
otherwise specifically provided by law or court
order, an agency or official having custody of a
public record may charge fees as follows.

A. The agency or official may charge a
reasonable fee to cover the cost of

copying.

B. The agency or official may charge a

EXPLANATION

Written record of
dismissal or refusal to
renew a contract of
official, employee,
appointee

e Reason/reasons

¢ Findings of fact

Every person

Right to inspect and
copy

During regular business
hours

Within a reasonable
period of time after
request

Translation, inspection
and copying scheduled
to not delay or
inconvenience regular
activities

Cost of copying paid by
requestor

Reasonable fee

Actual cost of
searching for, retrieving
and compiling of max
of $10/hour after first
hour

“Compiling” includes

* Quintal v. City of Hallowell, 2008 ME 155, 956 A.2d 88.
3! Bangor Publishing Co. v. City of Bangor, 544 A.2d 733 (ME 1988).

Office of Policy and Legal Analysis

Updated 8/31/2011

INTERPRETATION AND
COMMENTS

The Personnel Committee
of a municipality is not
required to vote as to each
individual reason for
termination of an employee
as long as the decision
included specific findings
of fact and conclusions.”

When person requests
information that falls
within FOA laws’
disclosure requirements,
and governmental entity
knows that it has particular
records containing that
information, entity must at
least inform requesting
party that material is
available and that the
requesting party may come
in and “inspect and copy”
the information sought’'
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fee to cover the actual cost of searching
for, retrieving and compiling the
requested public record of not more than
$10 per hour after the first hour of staff
time per request. Compiling the public
record includes reviewing and redacting
confidential information.

C. If translation is necessary, the agency
or official may charge a fee to cover the
actual cost of translation.

D. An agency or official may not charge
for inspection.

4, Estimate. The agency or official
shall provide to the requester an estimate of the
time necessary to complete the request and of the
total cost. If the estimate of the total cost is
greater than $20, the agency or official shall
inform the requester before proceeding. If the
estimate of the total cost is greater than $100,
subsection 5 applies.

5. Payment in advance. The agency
or official may require a requester to pay all or a
portion of the estimated costs to complete the
request prior to the translation, search, retrieval,
compiling and copying of the public record if:

A. The estimated total cost exceeds
$100; or

B. The requester has previously failed to
pay a properly assessed fee under this
chapter in a timely manner.

6. Waivers. The agency or official
may waive part or all of the total fee if:

A. The requester is indigent; or

B. Release of the public record requested
is in the public interest because doing so
is likely to contribute significantly to
public understanding of the operations or
activities of government and is not
primarily in the commercial interest of
the requester.

§409. Appeals
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reviewing and
redacting

Pay State costs to
translate

No fee for inspection
Estimate of costs

Notify requestor if
greater than $20

If greater than $100,
see subsection 5

Payment in advance

Waiver of fees
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1. Records. If any body or agency or
official who has custody or control of any public
record refuses permission to inspect or copy or
abstract a public record, this denial must be made
by the body or agency or official in writing, stating
the reason for the denial, within 5 working days of
the request for inspection by any person. Any
person aggrieved by denial may appeal, within 5
working days of the receipt of the written notice of
denial, to any Superior Court within the State. If a
court, after a trial de novo, determines such denial
was not for just and proper cause, it shall enter an
order for disclosure. Appeals are privileged in
respect to their assignment for trial over all other
actions except writs of habeas corpus and actions
brought by the State against individuals.

2. Actions. If any body or agency
approves any  ordinances, orders, rules,
resolutions, regulations, contracts, appointments or
other official action in an executive session, this
action is illegal and the officials responsible are
subject to the penalties hereinafter provided. Upon
learning of any such action, any person may
appeal to any Superior Court in the State. If a
court, after a trial de novo, determines this action
was taken illegally in an executive session, it shall
enter an order providing for the action to be null
and void. Appeals are privileged in respect to their
assignment for trial over all other actions except
writs of habeas corpus or actions brought by the
State against individuals.

3.  Proceedings not exclusive. The
proceedings authorized by this section are not
exclusive of any other civil remedy provided by
law.

4. Attorney’s fees. In an appeal under
subsection 1 or 2, the court may award reasonable

EXPLANATION

e Refusal of inspection or
copying must be
e In writing
e  Within 5 working
days of request

e Appeal from denial
within 5 working days
of denial to Superior
Court

e Court may issue order
of disclosure

s  Expedited

e  Approval of official
action in executive
session is illegal,
officials subject to
penalties

e Superior Court shall
declare action null and
void if action taken
illegally

e  Expedited

o  Other civil remedies
available

Reasonable attorney’s fees
and litigation expenses

> Cook v. Lisbon School Committee, 682 A.2d 672 (ME 1996).
f’ Underwood v. City of Presque Isle, 1998 ME 166, 715 A.2d 148.
3* Palmer v. Portland School Committee et al., 652 A.2d 86 (ME 1995).

Updated 8/31/2011

: INTERPRETATION AND

COMMENTS

Failure of governmental
body to respond to request
for records in the time
established by statute is
deemed a denial of the
request32

In its review, superior court
is the forum of origin for a
determination of both facts
and law with respect to the
alleged violation and does
not function in an appellate
capacity, and thus,
procedures for taking
additional evidence on
judicial review are
inapplicable (overruling
Marxsen v. Board of
Directors, 591 A.2d 867).%

Freedom of Access claim
must be filed within 30
days of discovering a
possible violation
(MRCivP, Rule 80B)™
Burden of proof on agency
to establish “just and
proper cause” for denial of
a FOA request™

Supreme Judicial Court,
sitting as the Law Court,
could not create settlement
negotiation privilege
against disclosure under
FOA,; Court could only
create new privileges
pursuant to its rulemaking
powers.*®

3 Springfield Terminal Railway Company v. Department of Transportation, 2000 ME 126, 754 A.2d 353.

36
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Citizens Communications Co. v. Attorney General, 2007 ME 114, 931 A.2d 503.
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attorney’s fees and litigation expenses to the maybe awarded to the

substantially prevailing plaintiff who appealed the prevailing plaintiff who

refusal under subsection 1 or the illegal action appealed if the court

under subsection 2 if the court determines that the determines that the refusal

refusal or illegal action was committed in bad or illegal action was

faith. Attorney’s fees and litigation costs may not committed in bad faith

be awarded to or against a federally recognized

Indian tribe.

This subsection applies to appeals under
subsection 1 or 2 filed on or after January 1, 2010.
§410. Violations

For every willful violation of this o  Willful = intentional or e  Penalties for official
subchapter, the state government agency or local knowing actions taken in executive
government entity whose officer or employee e  Agency or entity liable session in violation of FOA
committed the violation shall be liable for a civil for civil violation; fine laws may only be sought
violation for which a forfeiture of not more than of up to $500 by the Attorney General or
$500 may be adjudged. AG’s representative’’

s  Only Attorney General or
AG’s representative may
enforce FOA laws by
seeking imposition of fine’

e Ifarequesting party has
undertaken successful
appeal of denial, that party
is entitled to costs™

8

§411. Right To Know Advisory Committee

1. Advisory committee established.
The Right To Know Advisory Committee, referred
to in this chapter as "the advisory committee," is
established to serve as a resource for ensuring
compliance with this chapter and upholding the
integrity of the purposes underlying this chapter as
it applies to all public entities in the conduct of the
public's business.

2. Membership. The advisory
committee consists of the following members:

A. One Senator who is a member of the
joint standing committee of the
Legislature having jurisdiction over

f7 Lewiston Daily Sun v. School Administrative District No. 43, 1999 ME 143, 738 A.2d 1239.
jg Scola v. Town of Sanford, 1987 ME 119, 695 A.2d 1194.
** Cook v. Lisbon School Committee, 682 A.2d 672 (ME 1996).
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judiciary matters, appointed by the
President of the Senate;

B. One member of the House of
Representatives who is a member of the
joint standing committee of  the
Legislature having jurisdiction over
judiciary matters, appointed by the
Speaker of the House;

C. One representative of municipal
interests, appointed by the Governor;

D. One representative of county or
regional interests, appointed by the
President of the Senate;

E. One representative of school interests,
appointed by the Governor;

F. One representative of law
enforcement interests, appointed by the
President of the Senate;

G. One representative of the interests of
State  Government, appointed by the
Governor;

H. One representative of a statewide
coalition of advocates of freedom of
access, appointed by the Speaker of the
House;

I. One representative of newspaper and
other press interests, appointed by the
President of the Senate;

J. One representative of newspaper
publishers, appointed by the Speaker of
the House;

K. Two representatives of broadcasting
interests, one appointed by the President
of the Senate and one appointed by the
Speaker of the House;

L. Two representatives of the public, one
appointed by the President of the Senate
and one appointed by the Speaker of the
House; and

M. The Attorney General or the Attorney
General's designee.

Office of Policy and Legal Analysis page 21
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The advisory committee shall invite the Chief
Justice of the Supreme Judicial Court to designate
a member of the judicial branch to serve as a
member of the committee.

3. Terms of appointment. The terms of
appointment are as follows.

A. Except as provided in paragraph B,
members are appointed for terms of 3
years.

B. Members who are Legislators are
appointed for the duration of the
legislative terms of office in which they
were appointed.

C. Members may serve beyond their
designated terms until their successors
are appointed.

4. First meeting; chair. The Executive
Director of the Legislative Council shall call the
first meeting of the advisory committee as soon as
funding permits. At the first meeting, the advisory
commmittee shall select a chair from among its
members and may select a new chair annually.

5. Meetings. The advisory committee
may meet as often as necessary but not fewer than
4 times a year. A meeting may be called by the
chair or by any 4 members.

6. Duties and powers. The advisory
committee:

A. Shall provide guidance in ensuring
access to public records and proceedings
and help to establish an effective process
to address general compliance issues and
respond to requests for interpretation and
clarification of the laws;

B. Shall serve as the central source and
coordinator of information about the
freedom of access laws and the people's
right to know. The advisory committee
shall provide the basic information about
the requirements of the law and the best
practices for agencies and public
officials. The advisory committee shall
also provide general information about

Office of Policy and legal Analysis
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the freedom of access laws for a wider
and deeper understanding of citizens'
rights and their role in open government.
The advisory committee shall coordinate
the education efforts by providing
information about the freedom of access
laws and whom to contact for specific
inquiries;

C. Shall serve as a resource to support
the establishment and maintenance of a
central publicly accessible website that
provides the text of the freedom of access
laws and provides specific guidance on
how a member of the public can use the
law to be a better informed and active
participant in open government. The
website must include the contact
information for agencies, as well as
whom to contact with complaints and
concerns. The website must also include,
or contain a link to, a list of statutory
exceptions to the public records laws;

D. Shall serve as a resource to support
training and education about the freedom
of access laws. Although each agency is
responsible for training for the specific
records and meetings pertaining to that
agency's mission, the advisory committee
shall provide core resources for the
training, share best practices experiences
and support the establishment and
maintenance of online training as well as
written question-and-answer summaries
about specific topics. The advisory
committee shall recommend a process for
collecting the training completion records
required under section 412, subsection 3
and for making the information publicly
available;

E. Shall serve as a resource for the
review committee under subchapter 1-A
in examining public records exceptions in
both existing laws and in proposed
legislation;

F. Shall examine inconsistencies in
statutory language and may recommend
standardized language in the statutes to
clearly delineate what information is not
public and the circumstances under which

Office of Policy and Legal Analysis page 23
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that information may appropriately be
released;

G. May make recommendations for
changes in the statutes to improve the
laws and may make recommendations to
the Governor, the Legislature, the Chief
Justice of the Supreme Judicial Court and
local and regional governmental entities
with regard to best practices in providing
the public access to records and
proceedings and to maintain the integrity
of the freedom of access laws and their
underlying principles. The joint standing
committee of the Legislature having
jurisdiction over judiciary matters may
report out legislation based on the
advisory committee's recommendations;

H. Shall serve as an adviser to the
Legislature when legislation affecting
public access is considered;

L May conduct public hearings,
conferences, workshops and other
meetings to obtain information about,
discuss, publicize the needs of and
consider  solutions  to  problems
concerning access to public proceedings
and records;

. Shall review the collection,
maintenance and use of records by
agencies and officials to ensure that
confidential records and information are
protected and public records remain
accessible to the public; and

K. May undertake other activities
consistent with its listed responsibilities.

7. Outside funding for advisory
committee activities. The advisory committee
may seek outside funds to fund the cost of public
hearings, conferences, workshops, other meetings,
other activities of the advisory committee and
educational and training materials. Contributions
to support the work of the advisory committee
may not be accepted from any party having a
pecuniary or other vested interest in the outcome
of the matters being studied. Any person, other
than a state agency, desiring to make a financial or
in-kind contribution shall certify to the Legislative

Office of Policy and Legal Analysis
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Council that it has no pecuniary or other vested
interest in the outcome of the advisory committee's
activities. Such a certification must be made in the
manner prescribed by the Legislative Council. All
contributions are subject to approval by the
Legislative Council. All funds accepted must be
forwarded to the Executive Director of the
Legislative Council along with an accounting
record that includes the amount of funds, the date
the funds were received, from whom the funds
were received and the purpose of and any
limitation on the use of those funds. The
Executive Director of the Legislative Council shall
administer any funds received by the advisory
comumittee.

8. Compensation. Legislative members
of the advisory committee are entitled to receive
the legislative per diem, as defined in Title 3,
section 2, and reimbursement for travel and other
necessary expenses for their attendance at
authorized meetings of the advisory committee.
Public members not otherwise compensated by
their employers or other entities that they represent
are entitled to receive reimbursement of necessary
expenses and, upon a demonstration of financial
hardship, a per diem equal to the legislative per
diem for their attendance at authorized meetings of
the advisory committee.

9. Staffing. The Legislative Council
shall provide staff support for the operation of the
advisory committee, except that the Legislative
Council staff support is not authorized when the
Legislature is in regular or special session. In
addition, the advisory committee may contract for
administrative, professional and clerical services
if funding permits.

10. Report. By January 15, 2007 and at
least annually thereafter, the advisory committee
shall report to the Governor, the Legislative
Council, the joint standing committee of the
Legislature having jurisdiction over judiciary
matters and the Chief Justice of the Supreme
Judicial Court about the state of the freedom of
access laws and the public's access to public
proceedings and records.

§412 Public records and proceedings training
for certain elected officials

1. Training required. Beginning July

Office of Policy and Legal Analysts
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1, 2008, an elected official subject to this section
shall complete a course of training on the
requirements of this chapter relating to public
records and proceedings. The official shall
complete the training not later than the 120" day
after the date the elected official takes the oath of
office to assume the person’s duties as an elected
official.  For elected officials subject to this
section serving in office on July 1, 2008, the
training required by this section must be
completed by November 1, 2008.

2. Training course; minimum
requirements. The training course under
subsection 1 must be designed to be completed by
an official in less than 2 hours. At a minimum,
the training must include instruction in:

A. The general legal requirements of
this chapter regarding public records
and public proceedings;

B. Procedures and requirements
regarding complying with this chapter;

C. Penalties and other consequences for
failure to comply with this chapter.

An elected official meets the training
requirements of this section by conducting a
thorough review of all the information made
available by the State on a publicly accessible
website pursuant to section 411, subsection 6,
paragraph C regarding specific guidance on how
a member of the public can use the law to be a
better informed and active participant in open
government. To meet the requirements of this
subsection, any other training course must include
all of this information and may include additional
information.

3. Certification of completion. Upon
completion of the training course required under
subsection 1, the elected official shall make a
written or an electronic record attesting to the fact
that the training has been completed. The record
must identify the training completed and the date
of completion. The elected official shall keep the
record or file it with the public entity to which the
official was elected.

4. Application. This section applies to
the following elected officials:
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A. The Governor;

B. The Attorney General, Secretary of
State, Treasurer of State and State
Auditor;

C. Members of the Legislature elected
after November 1, 2008;.

D. Deleted. Laws 2007, c. 576, §2.

E. Commissioners, treasurers, district
attorneys, sheriffs, registers of deeds,
registers of probate and budget
committee  members of  county
governments:

F. Municipal officers, clerks, treasurers,
assessors and  budget committee
members of municipal governments;

G. Officials of school units and school
boards; and

H. Officials of regional or other
political subdivisions who, as part of the
duties of their offices, exercise
executive or legislative powers. For the
purposes of this paragraph, “regional or
other political subdivision” means an
administrative entity or instrumentality
created pursuant to Title 30-A, chapter
115 or 119 or a quasi-municipal
corporation or special purpose district,
including, but not limited to, a water
district, sanitary district, hospital
district, school district of any type,
transit district as defined in Title 30-A,
section 3501, subsection 1 or regional
transportation corporation as defined in
Title 30-A, section 3501, subsection 2.

SUBCHAPTER 1-A

PUBLIC RECORDS EXCEPTIONS
ACCESSIBILITY

§431. Definitions

As used in this subchapter, unless the
context otherwise indicates, the following terms
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have the following meanings.

1. Public records exception.
"Public records exception” or "exception" means
a provision in a statute or a proposed statute that
declares a record or a category of records to be
confidential or otherwise not a public record for
purposes of subchapter 1.

2. Review committee. "Review
committee" means the joint standing committee
of the Legislature having jurisdiction over
judiciary matters.

3. Advisory committee. "Advisory
committee" means the Right To Know Advisory
Committee established in Title 5, section 12004-],
subsection 14 and described in section 411.

§432. Exceptions to public records; review

1. Recommendations. During the second
regular session of each Legislature, the review
committee may report out legislation containing its
recommendations ~ concerning  the  repeal,
modification and continuation of public records
exceptions and any recommendations ronremmg
the exception review process and /
of public records. Before reporting out leglslatlon
the review committee shall notify the appropriate
committees of jurisdiction concerning public
hearings and work sessions and shall allow
members of the appropriate committees of
Jurisdiction to participate in work sessions.

2. Process of evaluation. According to
the schedule in section 433, the advisory
committee - shall evaluate each public records
exception that is scheduled for review that
biennium. This section does not prohibit the
evaluation of a public record exception by either
the advisory committee or the review committee at
a time other than that listed in section 433. The
following criteria apply in determining whether
each exception scheduled for review should be
repealed, modified or remain unchanged:

A. Whether a record protected by the
exception still needs to be collected and

maintained;

B. The value to the agency or official or
to the public in maintaining a record

Office of Policy and Legal Analysis
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protected by the exception;

C. Whether federal law requires a
record to be confidential,

D. Whether the exception protects an
individual's privacy interest and, if so,
whether that interest substantially
outweighs the public interest in the
disclosure of records;

E. Whether public disclosure puts a
business at a competitive disadvantage
and, if so, whether that business's
interest substantially outweighs the
public interest in the disclosure of
records;

F. Whether  public  disclosure
compromises the position of a public
body in negotiations and, if so, whether
that public body's interest substantially
outweighs the public interest in the
disclosure of records;

G. Whether  public  disclosure
jeopardizes the safety of a member of the
public or the public in general and, if so,
whether that safety interest substantially
outweighs the public interest in the
disclosure of records;

H. Whether the exception is as narrowly
tailored as possible; and

I.  Any other criteria that assist the
review committee in determining the
value of the exception as compared to
the public's interest in the record
protected by the exception.

2-A. Accountability review of agency
or official. In evaluating each public records
exception, the advisory committee shall, in
addition to applying the criteria of subsection 2,
determine whether there is a publicly accountable
entity that has authority to review the agency or
official that collects, maintains or uses the record
subject to the exception in order to ensure that
information collection, maintenance and use are
consistent with the purpose of the exception and
that public access to public records is not
hindered.
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2-B.  Recommendations to review
committee. The advisory committee shall report
its recommendations under this section to the
review committee no later than the convening of
the second regular session of each Legislature.

3. Assistance from committees of
jurisdiction. The advisory committee may seek
assistance in evaluating public records exceptions
from the joint standing committees of the
Legislature having jurisdiction over the subject
matter related to the exceptions being reviewed.
The advisory committee may hold public hearings
after notice to the appropriate committees of
jurisdiction.

§433. Schedule for review of exceptions to
public records

1. Scheduling guidelines. (repealéd)

2. Scheduling guidelines. The advisory
committee shall use the following list as a
guideline for scheduling reviews of public records

exceptions.

A. Exceptions codified in the following
Titles are scheduled for review in 2008:

(1) Title 1;
(2) Title 2;
(3) Title 3;
(4) Title 4;
{(5) Title 5
(6) Title 6;
(7) Title 7;

(8) Title &;

Office of Policy and Legal Analysis
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(9) Title 9-A; and
(10) Title 9-B.

B. Exceptions codified in the following
Titles are scheduled for review in 2010:

(1) Title 10;
(2) Title 11;
(3) Title 12;
(4) Title 13;
(5) Title 13-B;
(6) Title 13-C;
(7) Title 14;
(8) Title 15;

(9) Title 16;
(10} Title 17;
(11) Title 17-A;
(12) Title 18-A;
(13) Title 18-B;
(14) Title 19-A;
(15) Title 20-A; and
(16) Title 21-A.

C. Exceptions codified in the following
Titles are scheduled for review in 2012:

(1) Title 22;
(2) Title 23;
(3) Title 24;
(4) Title 24-A; and

(5) Title 25.

Office of Policy and legal Analysis
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D. Exceptions codified in the following
Titles are scheduled for review in 2014:
(1) Title 26;
(2) Title 27;
(3) Title 28-A;
(4) Title 29-A;
(5) Title 30;
(6) Title 30-A;
(7) Title 31;
(8) Title 32;
(9) Title 33;
(10) Title 34-A;
(11) Title 34-B;
(12) Title 35-A;
(13) Title 36;
(14) Title 37-B;
(15) Title 38; and
(16) Title 39-A.

3. Scheduling changes. The advisory
committee may make adjustments to the
scheduling guidelines provided in subsection 2 as
it determines appropriate and shall notify the

review committee of such adjustments.

§434. Review of proposed exceptions to public
records

1. Procedures Dbefore legislative
committees. Whenever a legislative measure
containing a new pubhc 1eco1ds exceptlon 1s

commlttee of the Lems aﬁne havmg Juusalctlon
over the proposal shall hold a public hearing and
determine the level of support for the proposal
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among the members of the committee. If there is
support for the proposal among a majority of the
members of the committee, the committee shall
request the review committee to review and
evaluate the proposal pursuant to subsection 2
and to report back to the committee of
}urlsdlctlon A proposed exceptlon or pro

cord may not be enacted into law unless review
and evaluation pursuant to subsections 2 and 2-B
have been completed.

2. Review and evaluation. Upon
referral of a proposed public records exception
from the joint standing committee of the
Legislature having jurisdiction over the proposal,
the review committee shall conduct a review and
evaluation of the proposal and shall report in a
timely manner to the committee to which the
proposal was referred. The review committee
shall use the following criteria to determine
whether the proposed exception should be
enacted:

A. Whether a record protected by the
proposed exception needs to be collected
and maintained;

B. The value to the agency or official or
to the public in maintaining a record
protected by the proposed exception;

C. Whether federal law requires a
record covered by the proposed
exception to be confidential;

D. Whether the proposed exception
protects an individual's privacy interest
and, if so, whether that interest
substantially  outweighs the public
interest in the disclosure of records;

E. Whether public disclosure puts a
business at a competitive disadvantage
and, if so, whether that business's
interest substantially outweighs the
public interest in the disclosure of
records;

F. Whether  public  disclosure
compromises the position of a public
body in negotiations and, if so, whether
that public body's interest substantially
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outweighs the public interest in the
disclosure of records;

G. Whether public  disclosure
jeopardizes the safety of a member of the
public or the public in general and, if so,
whether that safety interest substantially
outweighs the public interest in the
disclosure of records;

H. Whether the proposed exception is as
narrowly tailored as possible; and

I.  Any other criteria that assist the
review -conumittee in determining the
value of the proposed exception as
compared to the public's interest in the
record protected by the proposed
exception.

2-A. Accountability review of agency
or official. In evaluating each proposed public
records exception, the review committee shall, in
addition to applying the criteria of subsection 2,
determine whether there is a publicly accountable
entity that has authority to review the agency or
official that collects, maintains or uses the record
subject to the exception in order to ensure that
information collection, maintenance and use are
consistent with the purpose of the exception and
that public access to public records is not
hindered.

2-B. Aecesmblhty of public records. In
reviewing and evaluating whether a pr@posa] may
affect the accessxbﬂ;ty of a public record, the
review committee may “consider any factors that
dffect the ility - of public records
including but limited to fees, request
procedures an ess of responses.

3. Report. The review committee shall AmendedZ@ 1
report its findings and recommendations on
whether the proposed exception or proposed
limitation on accessibility should be enacted to
the joint standing committee of the Legislature

having jurisdiction over the proposal.

GASTUDIES 2011'\Right to Know Advisory Committee\FOA laws sbs update 2011.doc (8/31/2011 11:06:00 AM)
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Reinsch, Margaret

From: Parr, Christopher
Sent: Wednesday, August 31, 2011 10:08 AM

To: Glessner, James T.; Mal J. Leary; Harry Pringle; Cianchette, Michael; Reinsch, Margaret;
ajhiggins@mpbn.net; Bruce Smith; David Hastings (2); heidi.pushard@gmail.com;
imeyer@sunjournal.com; nothymefarm@metrocast.net; kmorgan@seacoastonline.com;
McCarthyReid, Colleen; mviolette@portlandradiogroup.com; Nass, RepJoan; Percy L. Brown & Son
Inc.; Perry Antone; Pistner, Linda; plbrownplumbing@myfairpoint.net; rflewelling@memun.org; Robb
Weaver; Sean OMara; Shenna Beliows

Subject: RE: Right to Know Advisory Committee - request
Dear Members of the Right to Know Advisory Committee (RTKAC):

By way of following up on the inquiry I made in July (please reference the e-mail directly below), and in
anticipation of the RTKAC Legislative Subcommittee’s meeting on Thursday, which I hope to attend:

[ am writing to provide the following information for you to consider as you review and discuss
both the amendments to the Maine Freedom of Access Act (FOAA) that have been proposed in
LD 1465 (@ http:/ /www.mainelegislature.org/legis/bills/bills_125th/billtexts /SP045601.asp)
and the “necessity of formalities” matters that are included on the subcommittee’s agenda.

The Maine State Police Records Management Services Unit (MSP.RMS) is primarily staffed by an
office clerk and a Maine State Police Sergeant. In 2009, MSP.RMS alone - just that unit -
received 3,136 requests for records (or an average of approximately 60 requests per week). In
2010, the unit received 3,991 requests for records (or an average of approximately 76 requests per
week). Through August 1, 2011, the unit has received 2,451 such requests.

Some of the requests MSP.RMS received were made expressly pursuant to the FOAA (i.e., the
person making the request cited or “invoked” the FOAA when making the request); however,
other requests were made without an express citation to or invocation of the FOAA.

I would simply ask that you consider the above information, and the question I presented in my
July e-mail, as you deliberate the amendments to the FOAA that are proposed in LD 1465 -

particularly (but not only) with respect to the practicality of the timelines that are proposed in
Sec. 4 of the bill.

Thanks very much for your attention to this matter.

Best Regards, C

CHRISTOPHER PARR
COUNSEL | MAINE STATE POLICE
MAINE DEPARTMENT OF PUBLIC SAFETY

8/31/2011
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From: Parr, Christopher

Sent: Monday, July 18, 2011 11:33 AM

To: Glessner, James T.; Mal J. Leary; Harry Pringle; Cianchette, Michael; Reinsch, Margaret; ajhiggins@mpbn.net;
Bruce Smith; David Hastings (2); Dion, RepMark; heidi.pushard@gmail.com; jmeyer@sunjournal.com;
nothymefarm@metrocast.net; kmorgan@seacoastonline.com; McCarthyReid, Colleen;
mviolette@portlandradiogroup.com; Nass, RepJoan; Percy L. Brown & Son Inc.; Perry Antone; Pistner, Linda;
plbrownplumbing@myfairpoint.net; rflewelling@memun.org; Robb Weaver; Sean OMara; Shenna Bellows
Subject: RE: Right to Know Advisory Committee ~ request

Harry, Mal, Ted:

Thanks very much for your responses; however, I do not think I framed my question quite correctly, as I
am neither requesting nor expecting a legal opinion or legal advice from any of the Members of the
Right to Know Advisory Committee (RTKAC) in this matter.

Rather, my question relates directly to an aspect of the fundamental public policy intent of the Maine
Freedom of Access Act (FOAA). Asked differently (and, in retrospect, more as [ intended), my
question is this:

As a matter of public policy, ought it to be the case that a request for records needs to expressly
cite/ invoke the Maine Freedom of Access Act in order for the request to be an “official”
Freedom of Access Act request that is subject to the requirements and protections of the Act?

[ do not pose the question as an academic one. Indeed, by way of some background as to why I ask the
question:

= It is not unusual for MSP to receive numerous requests for agency records every week, but not all
of the requests cite or “invoke” the FOAA (in fact, I would guess that most do not).

My question is whether, given the public policy intent of the FOAA, such requests — as a matter
of public policy - ought to be nonetheless regarded by our agency as “official” FOAA requests
that are subject to the requirements and protections of the Act.

» MSP recently received a written request for access to certain agency records; the request was not
expressly made pursuant to FOAA. In the same written request, however, the requestor
indicated he/she would file a FOAA request for access to the subject records, if necessary.

The structure of the above request implied to me that the requestor did not seem to consider
his/her written request for access to the subject records to be an “actual” FOAA request, but
presumably some other type of request (seemingly one the requestor did not think was entitled
to the requirements and protections of the FOAA).

My question: As a matter of public policy, should government agencies treat the two types of

requests (i.e., a request for access to records that expressly cites/invokes FOAA vs. sucha
request that does not cite/invoke FOAA), differently?

8/31/2011
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As said above, T am not seeking a legal opinion or legal advice from any of the Members of the RTKAC
in this matter; rather, I am only asking for any comments or thoughts (or even informal (non-legal)
opinions) any Members of the Committee would be willing to share in response to the public policy-
related questions I have raised here. :

Thanks again, and thanks in advance.

Best, C

CHRISTOPHER PARR
COUNSEL | MAINE STATE POLICE
MAINE DEPARTMENT OF PUBLIC SAFETY

From: James Glessner [mailto:james.t.glessner@courts.maine.gov]

Sent: Sunday, July 17, 2011 9:12 PM

To: Mal J. Leary

Cc: Harry Pringle; Cianchette, Michael; Reinsch, Margaret; ajhiggins@mpbn.net; Bruce Smith; David Hastings (2);
Dion, RepMark; heidi.pushard@gmail.com; jmeyer@sunjournal.com; nothymefarm@metrocast.net;
kmorgan@seacoastonline.com; McCarthyReid, Colleen; mviolette@portlandradiogroup.com; Nass, RepJoan; Percy
L. Brown & Son Inc.; Perry Antone; Pistner, Linda; plbrownplumbing@myfairpoint.net; rflewelling@memun.org;
Robb Weaver; Sean OMara; Shenna Bellows; Parr, Christopher

Subject: Re: Right to Know Advisory Committee - request

I think that Chris raises important questions, but I too agree with Harry.

On Sat, Jul 16, 2011 at 9:18 AM, Mal J. Leary <Mal@mainecapitolnews.com> wrote:
T agree with Harry.

Mal Leary
Capitol News Service
State House Station #127
Augusta, Maine 04333
207-621-0702

From: Harry Pringle [hrpringle@dwmlaw.com]

Sent: Saturday, July 16, 2011 7:35 AM

To: 'Cianchette, Michael’; Reinsch, Margaret; ajhiggins@mpbn.net; Bruce Smith; David Hastings (2); Dion,
RepMark; Glessner, James T.; heidi.pushard@gmail.com; jmeyer@sunjournal.com; nothymefarm@metrocast.net;
kmorgan@seacoastonline.com; Mal J. Leary; McCarthyReid, Colleen; mviolette@portlandradiogroup.com; Nass,
Reploan; Percy L. Brown & Son Inc.; Perry Antone; Pistner, Linda; plbrownplumbing@myfairpoint.net; Reinsch,
Margaret; rflewelling@memun.org; Robb Weaver; Sean OMara; Shenna Bellows

8/31/2011
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Cc: Parr, Christopher
Subject: RE: Right to Know Advisory Committee - request

I don’t object to adding this to an already very long agenda of issues, but I'm not sure we re equipped as a
subcommittee to issue legal opinions. Isn’t this inquiry better addressed to the AG’s office? Harry

From: Cianchette, Michael [mailto:Michael.Cianchette@maine.gov]

Sent: Friday, July 15,2011 3:23 PM

To: Reinsch, Margaret; ajhiggins@mpbn.net; Bruce Smith; David Hastings (2); Dion, RepMark; Glessner, James T';
heidi.pushard@gmail.com; Harry Pringle; jmeyer@sunjournal.com; nothymefarm@metrocast.net;
kmorgan@seacoastonline.com; mal@mainecapitolnews.com; McCarthyReid, Colleen; mviolette@portlandradiogroup.com;
Nass, RepJoan; Percy L. Brown & Son Inc.; Perry Antone; Pistner, Linda; plbrownplumbing@myfairpoint.net; Reinsch,
Margaret; rflewelling@memun.org; Robb Weaver; Sean OMara; Shenna Bellows

Cec: Parr, Christopher

Subject: RE: Right to Know Advisory Committee - request

Concur with Peggy’s suggestion to add this to the Legislative Subcommittee agenda.
Michael J. Cianchette

Deputy Counsel and Policy Advisor for Defense, Veterans, and Emergency Management
Office of the Governor

[Direct] (207) 287-3543

From: Reinsch, Margaret [mailto:Margaret. Reinsch@legislature. maine. gov]

Sent: Friday, July 15, 2011 3:20 PM

To: AJ Higgins (ajhiggins@mpbn.net); bwsmith@dwmlaw.com; Cianchette, Michael; David Hastings (2); Dion, RepMark;
Glessner, James T.; heidi.pushard@gmail.com; hrpringle@dwmlaw.com; jmeyer(@sunjournal.com; Joan Nass
(nothymefarm@metrocast.net); kmorgan@seacoastonline.com; mal@mainecapitolnews.com; McCarthyReid, Colleen;
mviolette@portlandradiogroup.com; Nass, RepJoan; Percy L. Brown & Son Inc.; Perry Antone; Pistner, Linda;
'plbrownplumbing @myfairpoint.net'; Reinsch, Margaret; rflewelling@memun.org; Robb Weaver; 'Sean OMara'; Shenna
Bellows

Cc: Parr, Christopher

Subject: FW: Right to Know Advisory Committee - request

Greetings -

Chris Parr, the FOA contact for the State Police, asked me to forward the following question. Perhaps the Legislative
Subcommittee would like to put it on your agenda?

Thanks
Peggy

Margaret |. Reinsch, isq., Legislative Analyst
Jotnt Standing Commitiee on Judiciary
Office of Policy and Tegal Analysis

Mane State Legislature

13 State Mouse Station

8/31/2011
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Augusta, Mame 04333

(207) 287-1670

(207) 287-1673 (direct and voice-mail)
(207) 287-1275 (fax)

h(@legislature.maine.gov

MArgarel.reinse

From: Par, Christopher

Sent: Friday, July 15,2011 12:06 PM

To:  Reinsch, Margaret

Subject: RE: Right to Know Advisory Committee

Peggy:

Would you kindly forward the following informal inquiry to the Members of the Right to
Know Advisory Committee?

Thanks very much in advance.
Best, C
####
Dear Members of the Right to Know Advisory Committee:

The purpose of this e-mail is to respectfully ask for any thoughts or comments you
would be willing to share regarding the following question:

Must a request for records expressly cite/invoke the Maine Freedom
of Access Act in order for the request to qualify as an “official”
Freedom of Access Act request that is subject to the requirements
and protections of the Act?

Asked another way: Is there a difference between how the hypothetical State of
Maine government agency receiving the following hypothetical requests for
records, must respond to the respective requests? (And, if so, what is that
difference?):

= Request “A”: “Pursuant to the Maine Freedom of Access Act, please

forward to me via U.S. mail a copy of the minutes from government
agency XYZ's weekly public meeting held last week.”

8/31/2011
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» Request “B”: “Pursuant to 1 MRSA c. 13, please forward to me via U.S. mail
a copy of the minutes from government agency XYZ’s weekly public
meeting held last week.”

» Request “C": “Please forward to me via U.S. mail a copy of the minutes
from government agency XYZ's weekly public meeting held last week.”

Any thoughts or comments you would be willing to share would be greatly
appreciated.

Thank you very much in advance.

Best,
C
H#H#H##
CHRISTOPHER PARR

COUNSEL | MAINE STATE POLICE

MAINE DEPARTMENT OF PUBLIC SAFETY
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Reinsch, Margaret

From: Aday Higgins [AJHiggins@mpbn.net]
Sent: Wednesday, August 31, 2011 10:24 AM
To: Mal J. Leary

Cc: Harry Pringle; Cianchette, Michael; Reinsch, Margaret; Bruce Smith; David Hastings (2); Dion,
RepMark; Glessner, James T.; <heidi.pushard@gmail.com>, ; <nothymefarm@metrocast.net>, ;
McCarthyReid, Colleen; " <mviolette@portlandradiogroup.com>, "@legislature.maine.gov;
Nass@legislature.maine.gov; RepJoan@legislature.maine.gov; "
<RepJoan.Nass@legislature.maine.gov>, "@legislature.maine.gov; Percy@legislature.maine.gov;
L.Brown@legislature.maine.gov; &@legislature.maine.gov; Son@legislature.maine.gov; "Inc.
<brownplumbing3@myfairpoint.net>, "@legislature.maine.gov; Perry@legislature.maine.gov;
Antone@legislature.maine.gov; " <pantone@brewerme.org>, "@legislature.maine.gov;
Pistner@legislature. maine.gov; Linda <Linda.Pistner@maine.gov>, ; " <rflewelling@memun.org>,
"@legislature.maine.gov; Robb@legislature.maine.gov; Weaver@legislature.maine.gov; "
<robbweaver@gmail.com>, "@legislature.maine.gov; Sean@legislature.maine.gov;
OMara@legislature.maine.gov; " <sean.omara@maine.edu>, "@legislature.maine.gov;
Shenna@legislature. maine.gov; Bellows@legislature.maine.gov; " <sbellows@mclu.org>,
"@legislature.maine.gov; Parr@legislature.maine.gov; Christopher@legislature.maine.gov; "
<Christopher.Parr@maine.gov>"@legislature.maine.gov

Subject: Re: Right to Know Advisory Committee - request

| also agree with Harry. Sorry, I'm so late getting back to you on
this...just got my power turned on this morning.

A.J. Higgins

State House Bureau Chief

Maine Public Broadcasting Network
State House Station 70

Augusta, Me. 04333

Phone: 207-620-7594

8/31/2011






Legislative Subcommittee: 2011

1. Criminal History Record Information Act revision

2. LD 1465, An Act To Amend the Laws Governing Freedom of Access

3. Requests for public records: necessity of formalities (Chris Parr)

4. Governor’s letter of 14 July 2011: Clarify the parameters of what really
constitutes government business. (His example is grocery receipts for the Blaine
House.)

5. Governor’s letter of 14 July 2011: Address the abuse of FOA for political
purposes: requests made simply to gum up the work of the office and keep the
office from moving initiatives forward. He suggested looking at increasing the

$10/hour rate as well as ways to combat abuses.

6. Status of Maine Public Broadcasting Network records under the Freedom of
Access laws (Mike Brown)

7. Request from the Maine Heritage Policy Center to Maine State Housing Authority
for information about public employees;

8. Definition of “reasonable time” (Dwight Hines)
9. Application of FOA laws to volunteer fire departments (Dwight Hines)

10. Use of technology for the purpose of remote participation by members of public
bodies

11. Drafting templates

12. Storage, management and retrieval of public officials’ communications, especially
email

GASTUDIES 201 1\Right to Know Advisory Committee\Legislative Subcommitteeresponsiblities for 2011.doc (9/1/2011 8:53:00
AM)))

Right to Know Advisory Committee






For Review October 6" Meeting

Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

Notice of Public Proceedings

Sec. 2. 1 MRSA 8406, as amended by PL 1987, c.
477, 84, is further amended to read:

§ 406.Public notice

Public notice shalmust be given for all
public proceedings as defined in section 402, if
these proceedings are a meeting of a body or
agency consisting of 3 or more persons. This
notice shalmust be given in-ample-time-to-aHow
public-attendaneenot less than 3 days prior to the
public proceeding and shalmust be disseminated
in a manner reasonably calculated to notify the
general public in the jurisdiction served by the
body or agency concerned. In the event of an
emergency meeting, local representatives of the
media shalmust be notified of the meeting,
whenever practical, the notification to include
time and location, by the same or faster means
used to notify the members of the agency
conducting the public proceeding.

8406. Public notice

Public notice shall be given for all public
proceedings as defined in section 402, if these
proceedings are a meeting of a body or agency
consisting of 3 or more persons. This notice shall
be given in ample time to allow public
attendance and shall be disseminated in a manner
reasonably calculated to notify the general public
in the jurisdiction served by the body or agency
concerned. In the event of an emergency
meeting, local representatives of the media shall
be notified of the meeting, whenever practical,
the notification to include time and location, by
the same or faster means used to notify the
members of the agency conducting the public
proceeding.

= One day notice of
planning board’s
additional meeting
sufficient under the
circumstances

Form of Request and Response

2-A. Form. If a public record exists in
electronic or magnetic form, the requester may
request a copy of the public record in a paper,
electronic, magnetic or other medium, specify the
storage _medium and request that the copy be
provided by an electronic transfer by the Internet
or other means.

! Crispin et al. v. Town of Scarborough et al., 1999 ME 112, 736 A.2d 241.

Right to Know Advisory Committee Legislative Subcommittee Draft
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For Review October 6" Meeting

Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465 Current Law Interpretation of Current Subcommittee
Law and Comments Recommendation

A. An agency or official shall provide a
copy of the public record in the requested
medium if:

(1) The agency or official has the
technological ability to produce the
public record in that medium or can
obtain the assistance necessary to
produce the public record at a
reasonable cost; and

(2) The requester agrees to pay the
agency's or official's costs to purchase
and install any additional necessary
computer software or hardware to
accommodate the request and to copy
the public record in a requested
medium.

B. If an agency or official cannot provide a
copy of a public record in a requested
medium, the agency or official shall identify
every medium in which the public record
can be provided for inspection and copying,
which must include a paper copy, and the
requester must identify the medium that is
acceptable to the requester.

Right to Know Advisory Committee Legislative Subcommittee Draft page 2




For Review October 6" Meeting

Right to Know Advisory Committee: Legislative Subcommittee

Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

Remedies for Violations

1 MRSA § 409, sub-§ § 1 and 4:

1. Records. If any body or agency or
official who has custody or control of any public
record refuses permission to inspect or copy or
abstract a public record, this denial must be
made by the body or agency or official in
writing, stating the reason for the denial, within 5
working days of the request for inspection by
any person. Any person aggrieved by denial may
appeal, within 5 working days of the receipt of
the written notice of denial, to any Superior
Court within the State. If a court, after a trial de
novo, determines such denial was not for just
and proper cause, it shall enter an order for
disclosure. Appeals are privileged in respect to
their assignment for trial over all other actions
except writs of habeas corpus and actions
brought by the State against individuals.

4. Attorney’s fees. In an appeal under
subsection 1 or 2, the court may award
reasonable attorney’s fees and litigation
expenses to the substantially prevailing plaintiff
who appealed the refusal under subsection 1 or
the illegal action under subsection 2 if the court
determines that the refusal or illegal action was
committed in bad faith. Attorney’s fees and
litigation costs may not be awarded to or against
a federally recognized Indian tribe.

e  Failure of governmental
body to respond to
request for records in the
time established by
statute is deemed a denial
of the request®

e Inits review, superior
court is the forum of
origin for a determination
of both facts and law with
respect to the alleged
violation and does not
function in an appellate
capacity, and thus,
procedures for taking
additional evidence on
judicial review are
inapplicable (overruling
Marxsen v. Board of
Directors, 591 A.2d
867).2

2 Cook v. Lishon School Committee, 682 A.2d 672 (ME 1996).

3 Underwood v. City of Presque Isle, 1998 ME 166, 715 A.2d 148.
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Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

Sec. 6. 1 MRSA 8410, as repealed and replaced
by PL 1987, c. 477, 86, is amended to read:

§ 410.Violations; injunction

For every willful violation of this
subchapter, the state government agency or local
government entity whose officer or employee
committed the violation shall-beis liable for a civil
violation for which a forfeiturefine of not more
than $500 may be adjudged.

The Superior Court may issue an injunction
to_enforce the provisions of this chapter against
any agency or official. A motion for an injunction
is_privileged in respect to its assignment for
hearing and trial over all other actions except writs
of habeas corpus and actions brought by the State
against individuals.

§410. Violations

For every willful violation of this subchapter,
the state government agency or local government
entity whose officer or employee committed the
violation shall be liable for a civil violation for
which a forfeiture of not more than $500 may be
adjudged.

e Penalties for official
actions taken in executive
session in violation of
FOA laws may only be
sought by the Attorney
General or AG’s
representative*

e Only Attorney General or
AG’s representative may
enforce FOA laws by
seeking imposition of
fine®

e If arequesting party has
undertaken successful
appeal of denial, that
party is entitled to costs®

Public Access Officer

Sec. 1. 1 MRSA 8402, sub-81-B is enacted to

read:

1-B. Public _access officer. "Public
access officer"” means the person fulfilling the
duties as described in section 413.

* Lewiston Daily Sun v. School Administrative District No. 43, 1999 ME 143, 738 A.2d 1239.

® Scola v. Town of Sanford, 1987 ME 119, 695 A.2d 1194.
® Cook v. Lishon School Committee, 682 A.2d 672 (ME 1996).
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Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

Sec. 7. 1 MRSA 8412, as amended by PL 2007, c.
576, 82, is further amended to read:

8§ 412.Public records and proceedings training
for certain elected officials and public access
officers

1. Training required. Beginning-Juhy-12008;

anrAn elected official and a public access officer,
subject to this section shall complete a course of
training on the requirements of this chapter
relating to public records and proceedings. The
official or officer shall complete the training not
later than the 120th day after the date the elected
official takes the oath of office to assume the
person's duties as an elected official or the person

is designated as a public access officer pursuant to
sectlon 413 subsectlon 1 Fer—eleeted—emelals

2. Training course; minimum
requirements. The training course under
subsection 1 must be designed to be completed by
an official or a public access officer in less than 2
hours. At a minimum, the training must include
instruction in:

A. The general legal requirements of this
chapter regarding public records and
public proceedings;

B. Procedures and requirements regarding
complying with a request for a public

8412 Public records and proceedings training
for certain elected officials

1. Training required. Beginning July 1,
2008, an elected official subject to this section
shall complete a course of training on the
requirements of this chapter relating to public
records and proceedings. The official shall
complete the training not later than the 120" day
after the date the elected official takes the oath of
office to assume the person’s duties as an elected
official. For elected officials subject to this
section serving in office on July 1, 2008, the
training required by this section must be
completed by November 1, 2008.

2. Training course; minimum
requirements.  The training course under
subsection 1 must be designed to be completed
by an official in less than 2 hours. At a
minimum, the training must include instruction
in:

A. The general legal requirements of this
chapter regarding public records and
public proceedings;

B. Procedures and requirements regarding
complying with a request for a public
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record under this chapter; and

C. Penalties and other consequences for
failure to comply with this chapter.

An elected official or public access officer meets
the training requirements of this section by
conducting a thorough review of all the
information made available by the State on a
publicly accessible website pursuant to section
411, subsection 6, paragraph C regarding specific
guidance on how a member of the public can use
the law to be a better informed and active
participant in open government. To meet the
requirements of this subsection, any other training
course must include all of this information and
may include additional information.

3. Certification of completion. Upon
completion of the training course required under
subsection 1, the elected official or public access
officer shall make a written or an electronic record
attesting to the fact that the training has been
completed. The record must identify the training
completed and the date of completion. The elected
official shall keep the record or file it with the
public entity to which the official was elected. A
public access officer shall file the record with the
agency or official that designated the public access
officer.

4. Application. This section applies to the
following elected officials:

A. The Governor;

record under this chapter;

C. Penalties and other consequences for
failure to comply with this chapter.

An elected official meets the training
requirements of this section by conducting a
thorough review of all the information made
available by the State on a publicly accessible
website pursuant to section 411, subsection 6,
paragraph C regarding specific guidance on how
a member of the public can use the law to be a
better informed and active participant in open
government. To meet the requirements of this
subsection

3. Certification of completion. Upon
completion of the training course required under
subsection 1, the elected official shall make a
written or an electronic record attesting to the
fact that the training has been completed. The
record must identify the training completed and
the date of completion. The elected official shall
keep the record or file it with the public entity to
which the official was elected.

4. Application. This section applies to the
following elected officials:

A. The Governor;

Right to Know Advisory Committee Legislative Subcommittee Draft

page 6




For Review October 6" Meeting

Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465 Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

B. The Attorney General, Secretary of
State, Treasurer of State and State Auditor;

C. Members of the Legislature elected
after November 1, 2008;

E. Commissioners, treasurers, district
attorneys, sheriffs, registers of deeds,
registers of probate and budget committee
members of county governments;

F. Municipal officers, clerks, treasurers,
assessors and budget committee members
of municipal governments;

G. Officials of school units and school
boards; and

H. Officials of a regional or other political
subdivision who, as part of the duties of
their offices, exercise executive or
legislative powers. For the purposes of this
paragraph, "regional or other political
subdivision" means an administrative
entity or instrumentality created pursuant
to Title 30-A, chapter 115 or 119 or a
quasi-municipal corporation or special
purpose district, including, but not limited
to, a water district, sanitary district,
hospital district, school district of any type,
transit district as defined in Title 30-A,
section 3501, subsection 1 or regional
transportation corporation as defined in
Title 30-A, section 3501, subsection 2.

B. The Attorney General, Secretary of
State, Treasurer of State and State Auditor;

C. Members of the Legislature elected after
November 1, 2008;

E. Commissioners, treasurers, district
attorneys, sheriffs, registers of deeds,
registers of probate and budget committee
members of county governments;

F. Municipal officers, clerks, treasurers,
assessors and budget committee members
of municipal governments;

G. Officials of school units and school
boards; and

H. Officials of regional or other political
subdivisions who, as part of the duties of
their  offices, exercise executive or
legislative powers. For the purposes of this
paragraph, “regional or other political
subdivision” means an administrative entity
or instrumentality created pursuant to Title
30-A, chapter 115 or 119 or a quasi-
municipal corporation or special purpose
district, including, but not limited to, a water
district, sanitary district, hospital district,
school district of any type, transit district as
defined in Title 30-A, section 3501,
subsection 1 or regional transportation
corporation as defined in Title 30-A, section
3501, subsection 2.
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This section also applies to a public access officer
designated pursuant to section 413, subsection 1.

Sec. 8. 1 MRSA 8413 is enacted to read:

§ 413. Public access officer; responsibilities

1. Designation; responsibility. Every
agency or official shall designate to an existing
staff member the responsibility of serving as a
public access officer to oversee responses to
requests for public records under this chapter. The
public_access officer shall oversee the prompt
response to a request to inspect or copy a public
record.

2. Training. A public access officer shall
complete a course of training on the requirements
of this chapter relating to public records and
proceedings as described in section 412.

3. Purpose; schedule. A public access
officer _or other person acting on behalf of an
agency or official may not inquire into the purpose
of a request. A public access officer may inquire
as _to the schedule or order of inspection or
copying of a public record or a portion of a public
record under section 408.

4. Uniform treatment. A public access
officer shall treat all requests for information
under this chapter uniformly without regard to the
requester's position or occupation, the person on
whose behalf the request is made or the status of
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the requester as a member of the media.

5. Comfort and facility. The public
access officer shall ensure that a person may
inspect a public record in the offices of the agency
or official in a manner that provides reasonable
comfort and facility for the full exercise of the
rights of the public under this chapter.

6. Unavailability of public access officer.
The unavailability of a public access officer may
not delay a response to a request.

Public Access Ombudsman

Sec. 9. Appropriations and allocations. The
following appropriations and allocations are made.

ATTORNEY GENERAL, DEPARTMENT OF
THE

Administration - Attorney General 0310

Initiative: Provides funds for a part-time Assistant
Attorney General position to act as the public
access ombudsman and general operating
expenses required to carry out the purposes of this
Act.

GENERAL FUND
POSITIONS - LEGISLATIVE COUNT
Personal Services
All Other

5 MRSA §200-1. PUBLIC ACCESS
DIVISION; PUBLIC ACCESS
OMBUDSMAN

1. Public Access Division; Public Access
Ombudsman. There is created within the
Department of the Attorney General the Public
Access Division to assist in compliance with the
State's freedom of access laws, Title 1, chapter
13. The Attorney General shall appoint the
Public Access Ombudsman, referred to in this
section as "the ombudsman,” to administer the
division.

2. Duties. The ombudsman shall:
2012-13

A. Prepare and2 (r%a;%%available mteﬁj _@ive
{ 0

and educational rials and ms
concerning theb@ekgd freedom$§?" Bess
laws in cooperd8i®®0with the RGBOOTo
Know Advisory Committee established in

e  Statute enacted; but never
implemented due to lack of
funding for position
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GENERAL FUND TOTAL Title 1, sectiongd4.120 $70,576

B. Respond to informal inquiries made by
the public and public agencies and officials
concerning the State's freedom of access
laws;

C. Respond to and work to resolve
complaints made by the public and public
agencies and officials concerning the State's
freedom of access laws;

D. Furnish, upon request, advisory opinions
regarding the interpretation of and
compliance with the State's freedom of
access laws to any person or public agency
or official in an expeditious manner. The
ombudsman may not issue an advisory
opinion concerning a specific matter with
respect to which a lawsuit has been filed
under Title 1, chapter 13. Advisory opinions
must be publicly available after distribution
to the requestor and the parties involved;
and

E. Make recommendations concerning ways
to improve public access to public records
and proceedings.

3. Assistance. The ombudsman may
request from any public agency or official such
assistance, services and information as will
enable the ombudsman to effectively carry out
the responsibilities of this section.

4. Confidentiality. The ombudsman may
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believes are confidential in order to make a
recommendation concerning whether the public
agency or official may release the records to the
public. The ombudsman's recommendation is not
binding on the public agency or official. The
ombudsman shall maintain the confidentiality of
records and information provided to the
ombudsman by a public agency or official under
this subsection and shall return the records to the
public agency or official when the ombudsman's
review is complete.

5. Report. The ombudsman shall submit a
report not later than March 15th of each year to
the Legislature and the Right To Know Advisory
Committee established in Title 1, section 411
concerning the activities of the ombudsman for
the previous year. The report must include:

A. The total number of inquiries and
complaints received;

B. The number of inquiries and complaints
received respectively from the public, the
media and public agencies or officials;

C. The number of complaints received
concerning respectively public records and
public meetings;

D. The number of complaints received
concerning respectively:

(1) State agencies;
(2) County agencies;

(3) Regional agencies;
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(4) Municipal agencies;
(5) School administrative units; and
(6) Other public entities;

E. The number of inquiries and complaints
that were resolved,;

F. The total number of written advisory
opinions issued and pending; and

G. Recommendations concerning ways to
improve public access to public records and
proceedings.

6. Repeal.

Timelines for Compliance with Requests
Sec. 3. 1 MRSA 8408, as amended by PL 2009, c.
240, 84, is further amended to read:
8 408.Public records available for public
inspection and copying

1. Right to inspect and copy. Except as 1. Right to inspect and copy. Exceptas | = When person requests
otherwise provided by statute, every person has | otherwise provided by statute, every person has information that falls
the right to inspect and copy any public record | the right to inspect and copy any public record within FOA laws’
during the regular business hours of the agency or | during the regular business hours of the agency disclosure requirements,
official having custody of the public record within | or official having custody of the public record and governmental entity

i i i within a reasonable period of time after making knows that it has particular

to-inspect-or-copy-the-public-recordthe time limits | a request to inspect or copy the public record. records containing that
established in section 408-A. An agency or official | An agency or official may request clarification information, entity must at
may request clarification concerning which public | concerning which public record or public least inform requesting
record or public records are being requested, but | records are being requested, but in any case the party that material is
in any case the agency or official shall | agency or official shall acknowledge receipt of available and that the

" Bangor Publishing Co. v. City of Bangor, 544 A.2d 733 (ME 1988).
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acknowledge receipt of the request within a
reasonable period of time. A person may reguest
by telephone that a copy of the public record be
mailed or e-mailed to that person.

the request within a reasonable period of time.

requesting party may
come in and “inspect and
copy” the information
sought’

2. Inspection, translation and copying
scheduled. Inspection, translation and copying
may be scheduled to occur at such time as will not
delay or inconvenience the regular activities of the
agency or official having custody of the public
record sought, as long as the inspection,
translation and copying occur within the time
limits established in section 408-A. The agency or
official may use a 3rd party to make a copy of an
original public record, but a requester may not
remove the original of a public record from the
agency or official.

2. Inspection, translation and copying
scheduled. Inspection, translation and copying
may be scheduled to occur at such time as will
not delay or inconvenience the regular activities
of the agency or official having custody of the
public record sought.

3. Payment of costs. Except as
otherwise specifically provided by law or court
order, an agency or official having custody of a
public record may charge fees as follows.

A. The agency or official may charge a
reasonable fee to cover the cost of

copying.

B. The agency or official may charge a
fee to cover the actual cost of searching
for, retrieving and compiling the
requested public record of not more than
$10 per hour after the first hour of staff
time per request. Compiling the public
record includes reviewing and redacting
confidential information.

3. Payment of costs. Except as
otherwise specifically provided by law or court
order, an agency or official having custody of a
public record may charge fees as follows.

A. The agency or official may charge a
reasonable fee to cover the cost of

copying.

B. The agency or official may charge a
fee to cover the actual cost of searching
for, retrieving and compiling the
requested public record of not more than
$10 per hour after the first hour of staff
time per request. Compiling the public
record includes reviewing and redacting
confidential information.
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C. If translation is necessary, the agency
or official may charge a fee to cover the
actual cost of translation.

D. An agency or official may not charge
for inspection.

E. If the requester requests that the
public record be mailed, the agency or
official may charge a fee not greater than
the actual cost of mailing the record.

C. If translation is necessary, the agency
or official may charge a fee to cover the
actual cost of translation.

D. An agency or official may not charge
for inspection.

4. Estimate. The agency or official shall
provide to the requester an estimate of the time
necessary to complete the request and of the total
cost. If the estimate of the total cost is greater than
$20, the agency or official shall inform the
requester before proceeding. If the estimate of the
total cost is greater than $100, subsection 5 applies
and the estimate must be provided within 3
business days of the request.

5. Payment in advance. The agency or
official may require a requester to pay all or a
portion of the estimated costs to complete the
request prior to the translation, search, retrieval,
compiling and copying of the public record if:

A. The estimated total cost exceeds $100;
or

B. The requester has previously failed to
pay a properly assessed fee under this
chapter in a timely manner.

4. Estimate. The agency or official shall
provide to the requester an estimate of the time
necessary to complete the request and of the
total cost. If the estimate of the total cost is
greater than $20, the agency or official shall
inform the requester before proceeding. If the
estimate of the total cost is greater than $100,
subsection 5 applies.

5. Payment in advance. The agency or
official may require a requester to pay all or a
portion of the estimated costs to complete the
request prior to the translation, search, retrieval,
compiling and copying of the public record if:

A. The estimated total cost exceeds $100;
or

B. The requester has previously failed to
pay a properly assessed fee under this
chapter in a timely manner.
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6. Waivers. The agency or official may
waive part or all of the total fee if:

A. The requester is indigent; or

B. Release of the public record requested is
in the public interest because doing so is
likely to contribute significantly to public
understanding of the operations or activities
of government and is not primarily in the
commercial interest of the requester.

6. Waivers. The agency or official may
waive part or all of the total fee if:

A. The requester is indigent; or

B. Release of the public record requested is
in the public interest because doing so is
likely to contribute significantly to public
understanding of the operations or activities
of government and is not primarily in the
commercial interest of the requester.

Sec. 4. 1 MRSA 8408-A is enacted to read:
8 408-A. Timelines

1. Availability; redaction; location;
collection. A public record must be made
available immediately upon request unless time is
required to redact the record so as to allow
inspection and copying of only those portions of
the record containing information that is a public
record or to locate and collect a record that is not
in active use or that is in storage.

2. Certification.  If a public record is not
available immediately, a public access officer
shall promptly certify that fact in writing to the
requester, provide an explanation for the delay and
either provide an opportunity to inspect or copy
the public record within 5 business days or mail or
e-mail the public record within 5 business days.

3. Large or multiple requests.  If a large
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public record is requested or multiple public
records are requested and the public access officer
or_a person acting on behalf of the agency or
official cannot in the exercise of due diligence
produce the entire record or multiple records
within 5 business days after the request, the public
access officer shall provide the portion of the
public record or public records when available.
The requester may waive this requirement and
request to see the public record or public records
requested as a whole when available.

4. Estimate. If the cost to comply with a
request to inspect or copy a public record is
greater than $100, an estimate must be provided
within 3 business days of the request.

5. Failure to comply.  Failure to comply
with this section may be treated as a denial of a
request and is subject to the enforcement
provisions of this chapter.

Sec. 5. 1 MRSA 8408-B is enacted to read:

8 408-B. Inspection by requester

1. Ten business days. A requester shall
complete an inspection of a public record within
10 business days after the record is made available
for inspection. If the inspection is not completed
within the 10-business-day period, a public access
officer or a person acting on behalf of the agency
or official shall inform the requester that a written
request for additional time may be filed with the
agency or official that has custody of the public
record.
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2. Additional periods. An agency or
official shall allow an additional 20 business days
beyond the period in subsection 1 for a requester
to review a public record if the requester filed a
written request for additional time with the agency
or official or its public access officer or a person
acting on behalf of the agency or official. If the
inspection is not completed upon the expiration of
the additional 20 business days, the public access
officer or person acting on behalf of the agency or
official shall inform the requester that a 2nd
written request for an additional 10 days may be
filed with the agency or official that has custody
of the public record.

3. Interruption of inspection.  The time
allowed for inspection of a public record may be
interrupted if the agency or official needs to use
the public record. If an agency or official invokes
this subsection, the public access officer, no later
than 5 business days after the agency or official
takes the record back, shall inform the requester in
writing the dates that the public record will be
available for the inspection to resume. The time
allowed for an inspection is tolled during the
period in which the public record is being used by
the agency or official.
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An Act to Amend the Laws Relating to Criminal History Record Information and Intelligence and Investigative Information
Proposed to be submitted by the Criminal Law Advisory Commission

Part 1
PROPOSED CURRENT LAW Comments on confidentiality provisions
Sec. 1. 16 MRSA c. 3, sub-c 8 is
repealed
Sec. 2. 16 MRSA c. 3, sub-c 10 is
enacted to read:
SUBCHAPTER 10 SUBCHAPTER 8

CRIMINAL HISTORY RECORD
INFORMATION ACT

CRIMINAL HISTORY RECORD
INFORMATION ACT
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§652. Definitions

As used in this subchapter, unless the
context otherwise indicates, the following terms
have the following meanings.

1. Administration of criminal justice.
"Administration of criminal justice” means
activities relating to the apprehension or
summonsing, detention, pretrial release, post-trial
release, prosecution, adjudication, sentencing,
correctional  custody and  supervision  or
rehabilitation of accused persons or convicted
criminal offenders. It includes the collection,
storage and dissemination of criminal history
record information.

8611. Definitions

As used in this subchapter, unless the
context otherwise indicates, the following terms
shall have the following meanings.

1. Administration of criminal justice.
"Administration of criminal justice” means
detection, apprehension, detention, pre-trial
release, post-trial release, prosecution,
adjudication,  correctional ~ supervision  or
rehabilitation of accused persons or criminal
offenders. It includes criminal identification
activities and the collection, storage and
dissemination of criminal history record
information.
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4. Criminal justice agency. "Criminal | There is a question (not for the RTK AC to decide)
justice agency" means a government agency or | justice agency" means a federal, state, district, | about whether the Courts should be included in

4. Criminal justice agency. "Criminal
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any subunit of a government agency that performs
the administration of criminal justice pursuant to a
statute or executive order. [Maine courts, courts in
any other jurisdiction,] the Maine Department of
the Attorney General, district attorney offices and
the equivalent departments or offices in any
federal or state jurisdiction are considered criminal
justice agencies. "Criminal justice agency" also
includes any equivalent agency at any level of

Canadian __government _and any federally
recognized Indian tribe.
5.  Disposition. "Disposition" means

information of record disclosing that a criminal
proceeding has been concluded, although not
necessarily finalized, and the specific nature of the
concluding event. It includes, but is not limited
to: an acquittal; a dismissal, with or without
prejudice; filing of a charge by agreement of the
parties or by a court; a defendant who is currently
a fugitive from justice; a conviction, including the
acceptance by a court of a plea of guilty or nolo
contendere; a deferred disposition; a proceeding
indefinitely continued or dismissed due to a
defendant’s incompetence; a finding of not
criminally responsible by reason of insanity or its
equivalent; a mistrial, with or without prejudice; a
new trial ordered; an arrest of judgment; a
sentence imposition; a resentencing ordered; an
execution of and completion of any sentence
alternatives imposed, including but not limited to
fines, restitution, correctional custody and
supervision, and administrative release; a release
or_discharge from a commitment based upon a
finding of not criminally responsible by reason of
insanity or its equivalent; death of defendant; any
related pretrial and post-trial appeals, collateral

county or local government agency or any subunit
thereof that performs the administration of
criminal justice under a statute or executive order,
and that allocates a substantial part of its annual
budget to the administration of criminal justice.
Courts and the Department of the Attorney
General are considered criminal justice agencies.
"Criminal justice agency" also includes any
equivalent agency at any level of Canadian
government.

5. Disposition. "Disposition" means the
conclusion of criminal proceedings, and includes
acquittal, acquittal by reason of mental disease or
defect, filing of case, dismissal of charge,
dismissal of charge due to mental incompentency,
continuance due to mental incompetence, guilty
plea, nolo contendere plea, nolle prosequi,
conviction, sentence, death of defendant, mistrial,
new trial granted, release from correctional
supervision, parole, pardon, amnesty or
extradition. If the disposition is that the police
have elected not to refer a matter to a prosecutor
or that a prosecutor has elected not to commence
criminal proceedings, it shall include the nature of
the termination or conclusion of the proceedings.
If the disposition is that the proceedings have been
indefinitely postponed, it shall include the reason
for that postponement.
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7. Executive order. "Executive order" 7. Executive order. "Executive order"
means an order of the President of the United = means an order of the President of the United
States or the chief executive of a state that has the . States or the chief executive of a state which has
force of law and that is published in a manner : the force of law and which is published in a
permitting regular public access. manner permitting regular public access thereto.
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10. Person. "Person" means an
individual, government agency or a corporation,
partnership or unincorporated association.

9. State. "State" means any state of the
United States, the District of Columbia, the
Commonwealth of  Puerto Rico, the
Commonwealth of the Northern Mariana Islands,
the United States Virgin Islands, Guam and
America Samoa. It also includes the federal
government of Canada and any provincial
government of Canada and any federally
recognized Indian tribe.

10. Statute. "Statute” means an Act of
Congress or of a state legislature or a provision of
the Constitution of the United States or of a state.

11. State. "State" means any state of the
United States, the District of Columbia, the
Commonwealth of Puerto Rico and any territory
or possession of the United States.

12. Statute. "Statute” means an Act of
Congress or of a state legislature or a provision of
the Constitution of the United States or of a state.
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8616. Inquiries required

8617. Dissemination to noncriminal justice
agencies

Criminal history record information
disseminated to a noncriminal justice agency
under section 613 shall be used solely for the
purpose of which it was disseminated and shall
not be disseminated further.
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g§ _ . Prohibition against further
dissemination of confidential criminal
history record information by a person or
entity

Confidential criminal history record
information dissemination by a Maine criminal
justice agency to a person or public or private
entity addressed in section 654, subsection 1,
paragraph B, C, D, or H must be used by that
person or entity solely for the purpose for
which it was disseminated and may not be
disseminated further.

Note: CLAC voted not to include this
proposed section. It would logically go here if
the decision was made to add it. The section
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would prohibit conduct by a person or entity
other than a Maine criminal justice agency.
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8656. Unlawful dissemination of confidential
criminal history record information

1. Offense. A person is quilty of
unlawful dissemination of confidential criminal
history record information if the person
intentionally disseminates confidential criminal
history record information knowing it to be in
violation of any of the provisions of this

subchapter.

2. Classification. Unlawful
dissemination of confidential criminal history
record information is a Class E crime.

§619. Unlawful dissemination

1. Offense. A person is guilty of
unlawful  dissemination if he knowingly
disseminates criminal history information in
violation of any of the provisions of this
subchapter.

2. Classification. Unlawful

dissemination is a Class E crime.

Right to Know Advisory Committee: Legislative Subcommittee
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of traffic crimes maintained by the Secretary of
State or by a state department of transportation or
motor vehicles or the equivalent thereof for the
purposes of regulating the issuance, suspension,
revocation or renewal of a driver’s, pilot’s or other
operator’s license; and

8. Pardons, commutations, reprieves
and amnesties.  Petitions for and warrants of
pardons, commutations, reprieves and amnesties.

8658. Right to access and review

1. Inspection. Any person or the
person’s attorney may inspect the criminal history
record _information concerning that person

maintained by a criminal justice agency. A
criminal justice agency may prescribe reasonable
hours and locations at which the right may be
exercised and any additional restrictions, including
satisfactory verification of identity by fingerprint
comparison, as are reasonably necessary. These
restrictions are to ensure the security and
confidentiality of the criminal history record
information and to verify the identity of the person
seeking to inspect that information. The agency
shall supply the person or the person’s attorney
with a copy of the criminal history record
information pertaining to the person on request
and payment of a reasonable fee.

G. Peitions for and warrants of pardons,
commutations, reprieves and amnesties.

8620. Right to access and review

1.  Inspection. Any person or his
attorney may inspect the criminal history record
information concerning him maintained by a
criminal justice agency. A person's right to inspect
or review criminal history record information shall
not include access to intelligence and investigative
information or any other information which is not
criminal history record information. A criminal
justice agency may prescribe reasonable hours and
locations at which the right may be exercised and
any additional restrictions, including satisfactory
verification of identity by fingerprint comparison,
as are reasonably necessary. These restrictions
shall be to insure the security and confidentiality
of the criminal history record information and to
verify the identity of the person seeking to inspect
that information. The agency shall supply the
person or his attorney with a copy of the criminal
history record information pertaining to him on
request and payment of a reasonable fee.
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2. Review. A person or the person’s
attorney may request amendment or correction of
criminal history record information concerning the
person by addressing, either in person or in
writing, the request to the criminal justice agency
in_which the information is maintained. The
request must indicate the particular record
involved, the nature of the correction sought, and
the justification for the amendment or correction.

On receipt of a request, the criminal justice agency
shall take necessary steps to determine whether

the questioned information is accurate and
complete. If investigation reveals that the
guestioned _information _is  inaccurate _ or

incomplete, the agency shall immediately correct
the error or deficiency and advise the requesting
person that the correction or amendment has been
made.

Not later than 15 [30?] days, excluding Saturdays,
Sundays and legal public holidays, after the
receipt of a request, the agency shall notify the
requesting person in writing either that the agency
has corrected the error or deficiency or that it
refuses to make the requested amendment or
correction. The notice of refusal must include the
reasons for the refusal, the procedure established
by the agency for requesting a review by the head
of the agency of that refusal and the name and
business address of that official.

3. Administrative appeal. If there is a
request for review, the head of the agency shall,

2. Review. A person or his attorney may
request amendment or correction of criminal
justice record information concerning him by
addressing, either in person or by mail, his request
to the criminal justice agency in which the
information is maintained. The request shall
indicate the particular record involved, the nature
of the correction sought and the justification for
the amendment or correction.

On receipt of a request, the criminal justice agency
shall take necessary steps to determine whether

the questioned information is accurate and
complete. If investigation reveals that the
questioned information is inaccurate or

incomplete, the agency shall immediately correct
the error or deficiency and advise the requesting
person that the correction or amendment has been
made.

Not later than 15 days, excluding Saturdays,
Sundays and legal public holidays, after the
receipt of a request, the agency shall notify the
requesting person in writing either that the agency
has corrected the error or deficiency or that it
refuses to make the requested amendment or
correction. The notice of refusal shall include the
reasons therefor, the procedure established by the
agency for requesting a review by the head of the
agency of that refusal and the name and business
address of that official.

3. Administrative appeal. If there is a
request for review, the head of the agency shall,
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not later than 30 days from the date of the request,
excluding Saturdays, Sundays and legal public
holidays, complete the review and either make the
requested amendment or correction or refuse to do
so. If the head of the agency refuses to make the
requested amendment or correction, the head of
the agency shall permit the requesting person to
file with the agency a concise statement setting
forth the reasons for the disagreement with the
refusal. The head of the agency shall also notify
the person of the provisions for judicial review of
the reviewing official's determination under
subsection 4.

Dissemination of the disputed criminal history
record information by that agency with which the
requesting person has filed a statement of
disagreement, occurring after the filing of such
statement, must clearly reflect notice of the
dispute. A copy of the statement must be included,
along with, if the agency determines it
appropriate, copies of a concise statement of the
reasons of the agency for not making the
amendment or correction requested.

4. Judicial review. If an administrative
appeal brought pursuant to subsection 3 is denied
by the head of the agency, or the requesting
person believes the decision of the head of the
agency to be otherwise unsatisfactory, the person
may, within 30 days of the decision rendered by
the head of the agency, appeal to the Superior
Court in accordance with Title 5, chapter 375,
subchapter 7 and the Maine Rules of Civil
Procedure, Rule 80C.

not later than 30 days from the date of the request,
excluding Saturdays, Sundays and legal public
holidays, complete the review and either make the
requested amendment or correction or refuse to do
so. If the head of the agency refuses to make the
requested amendment or correction, he shall
permit the requesting person to file with the
agency a concise statement setting forth the
reasons for his disagreement with the refusal. He
shall also notify the person of the provisions for
judicial review of the reviewing official's
determination under subsection 4.

Dissemination of the disputed criminal history
record information by that agency with which the
requesting person has filed a statement of
disagreement, occurring after the filing of such
statement, shall clearly reflect notice of the
dispute. A copy of the statement shall be included,
along with, if the agency deems it appropriate,
copies of a concise statement of the reasons of the
agency for not making the amendment or
correction requested.

4. Judicial review. If an administrative
appeal brought pursuant to subsection 3 is denied
by the head of the agency, or the requesting
person believes the decision of the head of the
agency to be otherwise unsatisfactory, the person
may, within 30 days of the decision rendered by
the head of the agency, seek relief in the Superior
Court.
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5. Notification. When a criminal justice
agency has amended or corrected a person's
criminal history record information in response to
written request as provided in subsection 2 or a
court order, the agency shall, within 30 days
thereof, advise all prior recipients, who have
received that information within the year prior to
the amendment or correction, of the amendment or
correction. It shall also notify the person of
compliance with that requirement and the prior
recipients notified.

6. Right of release. The provisions of
this subchapter do not limit the right of a person to
disseminate to any other person criminal history
record information pertaining to that person.

8659. Application to prior Maine Criminal
History Record Information

The provisions of this subchapter apply
to criminal history record information in existence
before July 29, 1976, including that which has
been previously expunged under any other
provision of Maine law, as well as to criminal
history record information in existence on July 29,
1976 and thereafter.

(whole section moved to new Subchapter 11)

5. Notification. When a criminal justice
agency has amended or corrected a person's
criminal history record information in response to
written request as provided in subsection 2 or a
court order, the agency shall, within 30 days
thereof, advise all prior recipients, who have
received that information within the year prior to
the amendment or correction, of the amendment or
correction. It shall also notify the person of
compliance with that requirement and the prior
recipients notified.

6. Right of release. The provisions of
this subchapter shall not limit the right of a person
to disseminate to any other person criminal history
record information pertaining to himself.

8622. Application

The provisions of this subchapter shall
apply to criminal history record information in
existence before July 29, 1976, including that
which has been previously expunged under any
other provision of Maine law, as well as to
criminal history record information in existence on
July 29, 1976 and thereafter.

8614. Limitation on dissemination of
intelligence and investigative information
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8623. Attorney General fees

The Attorney General shall analyze the
impact of this conformity provision upon the
Department of the Attorney General.  The
Department of the Attorney General shall submit a
report to the joint standing committee of the
Legislature having jurisdiction over judiciary
matters to the First Regular Session of the 117th
Legislature on this analysis and recommend a
funding mechanism.  The funding mechanism
must include a fee for services to cover the costs
associated with providing access and copying of
records available to the public under this chapter.
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Sec. 3 16 MRSA c. 3, sub-c 11 is
enacted to read

SUBCHAPTER 11

INTELLIGENCE AND INVESTIGATIVE
INFORMATION ACT

§671. Definitions

As used in this subchapter, unless the
context otherwise indicates, the following terms
have the following meanings.

1. Administration of criminal justice.
“Administration _of criminal _justice” means
activities relating to the anticipation, prevention,
detection, monitoring or investigation of known or
suspected crimes. It includes the collection,
storage and dissemination of intelligence and
investigative _information _ relating to  the
administration of criminal justice.

2. Administration of civil justice.
“Administration of civil justice” means activities
relating to the anticipation, prevention, detection,
monitoring or investigation of known or suspected
civil violations, traffic infractions, juvenile crimes
and prospective _and pending civil actions. It

8611 1. Administration of criminal justice.
"Administration of criminal justice” means
detection, apprehension, detention, pre-trial
release, post-trial release, prosecution,
adjudication,  correctional  supervision  or
rehabilitation of accused persons or criminal
offenders. It includes criminal identification
activities and the collection, storage and
dissemination of criminal history record
information.
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includes the collection, storage and dissemination
of intelligence and investigative _information
relating to the administration of civil justice.

3. Criminal justice agency. “Criminal
justice _agency” means a_government agency or
any subunit of a government agency that performs
the administration of criminal justice or the
administration of civil justice pursuant to a statute
or executive order. Maine courts and courts in any
other jurisdiction are considered criminal justice
agencies. “Criminal justice agency” also includes
any equivalent agency at any level of the Canadian
government and any federally recognized Indian
tribe.

4.  Dissemination.  “Dissemination”
means the transmission of information by any
means, including but not limited to, orally, in
writing or electronically, by or to anyone outside
the agency that maintains the information.

5. Executive order. “Executive order”
means an order of the President of the United
States or the chief executive of a state that has the
force of law and that is published in a manner
permitting regular public access.

6. Intelligence _and _investigative
information. “Intelligence and investigative
information” means _information of record
collected by a criminal justice agency or at the
direction _of a criminal justice agency while
performing the administration of criminal justice

8611 4. Criminal justice agency. "Criminal
justice agency" means a federal, state, district,
county or local government agency or any subunit
thereof that performs the administration of
criminal justice under a statute or executive order,
and that allocates a substantial part of its annual
budget to the administration of criminal justice.
Courts and the Department of the Attorney
General are considered criminal justice agencies.
"Criminal justice agency" also includes any
equivalent agency at any level of Canadian
government.

8611 6. Dissemination. "Dissemination"
means the transmission of information, whether
orally, in writing or by electronic means by or to
anyone outside the agency which maintains the
information.

8611 7. Executive order. "Executive order"
means an order of the President of the United
States or the chief executive of a state which has
the force of law and which is published in a
manner permitting regular public access thereto.

8611 8. Intelligence and investigative
information. “Intelligence and investigative
information" means information collected by
criminal justice agencies or at the direction of
criminal justice agencies in an effort to anticipate,
prevent or monitor possible criminal activity,
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or_the administration of civil justice. The term
also _includes information of record concerning
security plans and procedures and investigative
techniques and procedures prepared or collected
by a criminal justice agency or another agency.
“Intelligence and investigative information” does
not include criminal history record information as
defined in section 652, and does not include
information of record collected to anticipate,
prevent or monitor possible juvenile crime activity
or _information compiled in the course of
investigation of known or suspected juvenile
crimes to the extent addressed in the Maine
Juvenile Code.

7. State. “State” means any state of the
United States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mariana Islands,
the United States Virgin Island, Guam and
America _Samoa. It also includes the federal
government of Canada and any provincial
government of Canada and any federally
recognized Indian tribe.

8. Statute. “Statute” means an Act of
Congress or of a state legislature or a provision of
the Constitution of the United States or of a state.

8672. Application

This subchapter applies to a record that is
or _contains _intelligence and investigative
information and that is prepared by, prepared at
the direction of or kept in the custody of any
Maine criminal justice agency.

including operation plans of the collecting agency
or another agency, or information compiled in the
course of investigation of known or suspected
crimes, civil violations and prospective and

pending civil actions. "Intelligence and
investigative information” does not include
information that is criminal history record

information.

8611  11. State. "State" means any state of the
United States, the District of Columbia, the
Commonwealth of Puerto Rico and any territory
or possession of the United States.

8611  12. Statute. "Statute" means an Act of
Congress or of a state legislature or a provision of
the Constitution of the United States or of a state.
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ALTERNATIVE A

ALTERNATIVE B

§ __ . Prohibition against release of
identifying information of those providing
information as to cruelty to animals. The
names of and other identifying information on
persons providing information pertaining to
criminal or civil cruelty to animals to the
Department of Agriculture, Food and Rural
Resources is confidential information and
may not be disseminated.

1-A. Limitation on release of
identifying information; cruelty to animals. The
names of and other identifying information on
persons providing information pertaining to
criminal or civil cruelty to animals to the
Department of Agriculture, Food and Rural
Resources is confidential information and may not
be disseminated.

Right to Know Advisory Committee: Legislative Subcommittee
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Note: CLAC voted not to include this
proposed section. It would logically go here if
the decision was made to add it. CLAC
believes this provision, making confidential
identifying information under these
circumstances, more properly belongs as part
of a Department statute expressly addressing
persons being encouraged to provide
information to the Department pertaining to
criminal or civil cruelty to animals.

8677. No right to access or review

A person who is the subject of
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intelligence _and _investigative _information
maintained by a criminal justice agency has no
right to inspect or review that information for
accuracy or completeness.

8 678. Unlawful dissemination of intelligence
and investigative information

1. Offense. A person is quilty of

unlawful dissemination of intelligence and
investigative __information _if the  person
intentionally  disseminates __intelligence  and

investigative information knowing it to be in
violation of any of the provisions of this

subchapter.

2. Classification. Unlawful
dissemination of intelligence and investigative
information is a Class E crime.

8614 4. Unlawful dissemination of reports
or records that contain intelligence and
investigative information. A person that
intentionally disseminates a report or record that
contains intelligence and investigative information
in violation of this section commits a Class E
crime.
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LD 1465: An Act To Amend the Laws Governing Freedom of Access

Good afternoon Senator Hastings, Representative Nass and members of the Joint Standing Committee on
Judiciary. | am Richard Rosen and | am honored to represent District 31 in the Maine Senate, which includes
parts of Hancock and Penobscot Counties.

Today | present LD 1465: An Act To Amend the Laws Governing Freedom of Access.
LD 1465 is about one thing: expanding the public’s right to know.

As elected officials serving Maine people, it is our responsibility to ensure government remains open and
accountable. A strong Freedom of Access law is critical. We must provide citizens and taxpayers peace of
mind that we respect their right to access public records, and we must seize any and all opportunities to
strengthen that right.

LD 1465 achieves these very important goals.

This bill has obtained strong and diverse support. An informal coalition of open government advocates from
across the ideological spectrum helped draft this proposal—loosely modeled after Texas’ Right to Know
laws—and it has earned the support of 30 Democratic and Republican cosponsors.

The provisions within LD 1465 go a long way toward making Maine government more open and accountable
to the people.

It creates fair deadlines government must meet to comply with public records requests, requires sufficient
notice before official proceedings can be held, expands accountability through the creation of trained public
access officers, and funds the already-created position within the Attorney General’s office to serve as a
resource for government and the public to help resolve disputes without going to court. The bill also
accounts for situations that may impact government’s ability to comply with provisions included in the bill.

LD 1465 creates a more open government. | am open to revisions that address potential concerns and build
even greater support for this proposal, but the goal of greater government transparency and accountability
must remain.

| hope members of this Committee will continue to support open government, and help us lead the charge
to protect and expand the public’s right to know.

Thank you for your time. | am happy to answer any questions.

Web Site: legislature. maine.gov/senate * email: rrosenll3@aol.com
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Presented Before the Joint Standing Committee on Judiciary
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Senator Hastings, Representative Nass, and distinguished members of the Judiciary Committee; I
am Senator Dawn Hill serving District 1 which includes York, Kittery, South Berwick, Eliot and
Ogunquit. Thank you for the opportunity to speak in support of LD 1465, An Act to Amend the
Laws Governing Freedom of Access. As a former member of the Right to Know Advisory
Committee, I am pleased to be a co-sponsor to this bill.

LD 1465 is about increasing governmental transparency and enhancing the freedom of access
laws for the public. I think we all can agree on the importance of an open government, especially
in today’s society. One just has to watch the news to see the public unrest and government
secrecy in some countries around the world. We are fortunate to live in the United States of
America where we believe in government transparency, access, and accountability. Even more
so, our state has been a national leader in its ongoing efforts to ensure compliance with freedom
of access laws. This is something to be proud of.

This bill will require a more reasonable deadline for responses to public information requests; it
will improve access by requiring public information be provided in the preferred format (paper,
email, etc); it will strengthen the paper trail of a request; and it will create greater accountability
in every agency, department, and office.

Recently, a quasi-state agency has received a great amount of negative attention due to a lack of
accountability and transparency. We do not want to see this happen again. LD 1465 has been
appropriately labeled the “Time for Transparency Act” and I believe that it is the time for greater
transparency in Maine.

Thank you.

Fax: (207) 287-1585 * TTY (207) 287-1583 * Message Service 1-800-423-6900 * Web Site: legislature.maine. gov/senate
SenDawn. Hill@legislature.maine.gov
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Judiciary Committee
State of Maine

I am Dr. Dwight Hines, Ph.D., University of Maine, 1976. I am a resident of Peru, Maine.

Thank you for allowing me to tell you my Three Reasons for Supporting LD 1465/SP0456: An Act
to Amend the Laws Governing Freedom of Access.

The three reasons for my supporting the amendment are:

Human Rights,

Innovation, and

Citizen Engagement.

All three will be enhanced by the amendments to Laws Governing Freedom of Access.

Human Rights — From the Inter-American Court for Human Rights to the European Court on
Human Rights and from Presidents Obama and Bush, from the Carter Center to the the American Bar
Association Human Rights Committee, there is unanimous agreement that the right to know is a
fundamental right. Indeed, the U.S. Supreme Court has stated clearly that the right to publish
implies the right to gather information. Ibrought 16 and a half pages of references — with me that
is a fair taste of the current academic and practical literature. It is not a fluke or an accident that
those countries that have the most open governments are the ones that are the most developed.
Development requires innovation, and that is where this amendment will help Maine build on its

strengths.

Innovation: A) It was brilliant decision by the Maine government to provide Macintosh Laptops to
all Maine students. B) Maine people are creative, that is a fact based on testing thousands of Maine
college students on ideational fluency, remote associates, and other measures. They and their friends
and family can compete with anyone in a fair market. C) Ready access to specific types of
government collected information in electronic formats will allow for exploration and exploitation of
data that are currently ignored. As a community, we could not ask for a better situation than creative
people who know how to use basic information tools and can readily obtain oodles of information
right in their own home town. It is not odd that most FOIA requests at the state and federal levels
are made by businesses. A vote for this amendment will further our common goals of achieving
healthy, vibrant communities.

Abraham Lincoln gave a speech in 1859, on the eve of a terrible war, about the genius of our system
to encourage creativity. Patents protect and support the inventor but at the same time provide the
information to the community so the device or process can be improved upon. Think about all the
processes that the government has developed over the years and think about how making them public

1



will stimulate improvements. Those improvements will be in parallel with the third reason I hope
you vote for this bill:

Citizen Engagement:

Our system needs citizen involvement because it’s our system. This amendment will help reduce
some of the information asymmetries that now exist between those who make decisions and those
who are affected by the decisions. One of the positive side effects of passing this amendment for
you personally will be that it gives you a valid way to respond to those people who complain to you
about an agency or an official. Simply tell them that the information that the agency or person is
acting on is public and if the one complaining has a better way, tell us about it. Please remember
that complainers can be great sources of telling us where innovations are likely to occur.

Citizen engagement includes business and commercial interests who have to face the reality that
technology evolves much more rapidly than regulations. An ongoing engagement is the best way to
handle problems that will continue to arise because of the rate of change in the system of government
and the market place.

Overall, I do not see any technical or enforcement problems from this amendment.

Including money for the Attorney General to act as an ombudsman will more than be repaid in
increased trust in the system and in real returns due to increased innovation.

Because of the continuing deterioration in the world’s food supply. Maine agriculture, with its
established infrastructure, will most likely benefit from the increase in access to records and
consequent innovations.

Thank you again for allowing me to comment.

Dwight H’ian/-«/
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The mission of the Maine State Housing Authority is to assist Maine people to obtain and maintain
decent, safe, affordable housing and services suitable to their unique housing needs.

In carrying out this mission, MaineHousing will provide leadership, maximize resources, and
promote partnerships to develop and implement sound housing policy.




Senator Hastings, Representative Nass, members of the Joint Standing Committees on Judiciary: i

am Peter Merrill, Director of Communications and Planning at the Maine State Housing Authority.

The Maine State Housing Authority is Maine’s housing finance agency, created by the legislature in
1969 to address the problems of unsafe, unsuitable, overcrowded, and unaffordable housing. We
are authorized to issue bonds to finance single family and multi-family housing units fof Maine’s low
and moderate income citizens. These bonds carry tbe moral obligation' of the state. We are
structured to utilize effective private methods of fmance for public purposes, to be independent,

nimble, and responsive.

We are authorized to act as the agent for the state in administering the federal weatherization and
fuel assistance programs, a federal housing block grant, the federal low-income housing tax credit,
and homeless grant prograrﬁ& We collect and disburse federal rental subsidies, state general fund
revenue for homeless programs, and- receive a dedicated portion of the real estate transfer tax for the
Housing Opportunities for Maine (HOME) Fund to support our programs.

MAINEHOUSING IS OPPOSED TO THIS BILL.

We Support access and transparency. But this bill is sweeping in its scope. It is an all-everything
wish list of the organizations who do the asking. If there had been even one organization that does

the respondjng involved, there might be a case, but this is dramatic and one sided.

First of all, we agree with those who propose referring it to the Right to Know committee which can

take the time to consider it in more detail.

SOME AREAS OF CONCERN

Let me list a few of the concerns that we have:

TELEPHONE REQUESTS
The concern about these is misunderstanding and miscommunication. There is no he said-she said

when it is in writing. It is very easy to simply call up and say, I'd like everything you can give me on

issue X. Putting it in writing makes the request more clear.



PERMISSION TO USE A THIRD PARTY TO COPY.
We thought we could already do that. Of course, you cannot hire a témp for $10/hout. You might

think about indexing that charitable ten dollar rate.

REQUIRE AGENCIES TO INSTALL COMPUTER PROGRAMS
| Every day we read about IT security breaches and yet we would be REQUIRED to install software
at anyone’s request and payment? Wikileaks asks for data and then recommends the software it
wants installed? And if they’re willing to-pay, we have to accept it? Do we trust any comers to
provide safe and secure software? Our IT security consultants and staff would go nuts. That doesn’t

seem like a very smart thing to do.

THREE DAYS TO ESTIMATE
The bigger the job, the less accurate the estimate will be if it must be done within three days. Or the

higher it will be to cover the fact that it is a rough estimate.

TIMELINES

What does immediate mean? It seems pretty clear that you drop everything and respond to the
request. There is nothing wrong with a defined timeframe. Immediate is neither defined nor

reasonable.

If you cannot react immediately, you must certify that AND still respond within five days. That may
make sense for a small request but seems a little tight for a large one. And the certfication seems like

a waste of time since you have to respond in five days anyway. Pretty bureaucratic.

And for the large ones, you have to provide the material on a piecemeal basis. That too needs some

definition. Do we send out what we have at the end of each day or at the end of some logical break

or when?

Also, as others have pointed out, this sets a priority for customer service over all other customers

and clients. -



INJUNCTION

As members of the Judiciary Committee you understand better than most the situation in our coutt
system today. A couple of years ago the Legislature appointed a Landlord Ténant Working Group to
address those issues and we looked at possible ways to improve the court process. What we learned
was that they are living ‘on a very tight budget and have set priorities for the cases they hear. Itis
remarkable that this bill pfoposes to insert itself in that process and deem a FOIA request to be the

third most important thing the courts do. Is that the right priority and who should set it?

THE PUBLIC ACCESS OFFICER

If the goal is to make sure that someone in each agency has read the law, this might be a bit too

formal.

FISHING EXPIDETIONS

There is one last issue we would like to raise that is perhaps an omission here: while reviewing this,
please give some consideration to how fishing expeditions should be handled. This process is gbing
to be used as often for non-press or individual information putposes as not. One way, of céurse is
the current controversy over the registry of deeds. Another is the use of the process by advocacy ‘
groups to see what they can discover for their own organizational advocacy purposes. These might
be broad and general such as, please provide all documents that relate to the production of multi-
family housing. While there is no reason that they should not have the information, having to

provide it ‘immediately’ or dropping everything to try to meet a five day deadline seems to allow the
tail to wag the dog.

The complexity of all these issues suggests that at 2 minimum that this bill should be referred to the

Right to Know Committee for a more in depth review.

Thank you for your consideration of our concerns.



To Senator Hastings and Representative Nass and distinguished members of the Judiciary Committee

My name is Susan Black and | am writing to you, wearing a couple of hats, in opposition to LD 1465.
First, | am the Register of Deeds for Franklin County and secondly, | am a member of the finance
committee for my town of Wilton.

As the Register of Deeds, | am fully aware that any document that is recorded in this office is open and
available for copying to the public. We charge a copy fee for this service as does any branch of
government.

When FOAA was created back in 1975, | believe they addressed all the issues in making government
transparent. It has worked for over 35 years. Now that we are in the” computer age”, the need to
“enhance FOAA” has arisen. There are a lot of government offices that are very busy and under this
bill, they will be forced to add extra work for their staff or even hire someone to handle the requests
within ALL the timelines listed in section 408-A.

The means of copying documents is easier today than even 20 years ago, however, does that mean we
have to virtually give the information away for little or nothing? To make this even harder to
swallow, we have to give them the information in whatever format they want.

In a day of high identity theft, | would urge you to take a look at what truly is a public government
record. Is it emails that people have given to the IFW for a hunting license, is it a deed from one
private person to another private person, is it a mortgage by a private person to a bank and the list
goes on. Just because it is housed in a government facility does not make it “public” in my opinion.
Government cannot be in the business to set private people up in business. Government should not be
forced to give email addresses out to other businesses for their mailing lists.

The taxpayers of my town cannot afford to hire anyone just to handle the potential FOAA requests.
We as a state cannot afford to hire an Assistant Attorney General for this purpose at the cost of
$138,000 over a two year period.

Having a husband in the legislature, | know the committees get very busy, but | trust you will look very
carefully, as I know you will, at this bill,

Thank you for your time and consideration.
Susan A. Black

May 5, 2011
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Senator Hastings, Representative Nass, members of the Judiciary Committee, my name is Greg
Connors. | am testifying in opposition to LD 1465 on behalf of the Maine Municipal Association (MMA).

At a meeting on April 14™ MMA’s 70-member Legislative Policy Committee (LPC) voted
unanimously to oppose LD 1465.

LD 1465 would amend Maine’s Freedom of Access Act (FOAA), or “Right to Know” law, in the
following ways. The bill: (1) requires notices of public meetings to be provided at least 3 days priorto -
the meeting; (2) creates an affirmative duty for a governmental entity to provide copies of public
records to people at their request rather than just providing an opportunity to examine those records;

" (3) provides the requestor with the right to obtain the copies of those records in all available formats,
such as by photocopy or electronic or magnetic formats if available; (4) creates a duty for the
governmental entity to explore obtaining assistance at a reasonable cost, to be borne by the requestor,
so that the public record can be provided in the requested medium; (5) requires the public records to be
mailed if so requested at a mailing charge no greater than actual mailing costs; (6) requires all records
requested to be immediately provided unless the records have to undergo redaction or are not in public
use or are in storage; (7) requires a certification be provided to the requestor if there will be any delay in
immediately providing the public record and further provide the requestor with the right to copy or
inspect the record within 5 business days or have the records mailed or e-mailed within that period of
time; (8) creates a special standard for “large or multiple requests” which allows for the records to be
provided as they become available if they cannot be provided “in the exercise of due diligence” within
the 5-day period; (9) requires a cost estimate to be provided within 3 business days for any request that
may exceed $100 in costs calculated at the maximum $10 per hour rate allowed under current law for
searching for, retrieving and compiling requested records; (10) treats any failure to comply with the
established response-time schedule to be considered a denial of the request and subject to enforcement
procedures; (11) establishes a 10-day period of time for a requester to complete an inspection of
records being reviewed, with extension periods provided according to a certain process; (12) prohibits a
governmental entity from inquiring as to the purpose of a FOAA request; and (13) requires every
governmental agency to designate a “public access officer” who must be certified to the FOAA according
to the same certification program now required of various elected officials. The public access officer is
charged with overseeing that governmental agency’s response to FOAA requests.

Before getting into the issues the Policy Committee had with the various requirements under
this bill, the first concern with LD 1465 was that it apparently did not go to the Right to Know Advisory
Committee before being heard at a public hearing. Itis our understanding thatas a general rule any



amendments made to the FOAA are first vetted by this Advisory Committee. The other two bills heard
today had the recommendation of this Advisory Committee and that was one of the reasons that the
LPC decided to support those bills. The Advisory Committee’s charge is to review and make
recommendations to certain legislative committees about amending sections of the FOAA. If there was
ever a piece of legislation that deserved to be thoroughly reviewed by the Advisory Committee, LD 1465
is that legislation.

That said, if the Right to Know Advisory Committee had decided to recommend this bill as
currently written, MMA would strongly oppose the bill due to: (1) the unrealistic and unmanageable
timelines established (e.g., the “immediate” response requirement except for special circumstances);

(2) effectively requiring municipalities to provide documents in formats unavailable to the municipality;
(3)placing municipal officials by default in the paosition of violating the Right to Know law simply because
of an inability to comply with unreasonable response mandates; (4) the significant added costs to
mqgicipalities for complying with what would unquestionably be a new unfunded state mandate; and
(5) the unreasonable prohibition, contradicting current law, on inquiring about the purpose of arequest
in order to clarify the issue being researched for both the public official and the requester.

Municipalities try very hard to comply with the requirements of the FOAA. They are increasingly
being made subject to extremely large and sweeping FOAA requests. Similarly, MMA was presented
with a sweeping FOAA request last year by the Maine Heritage Policy Center, originally asking to be
provided or review approximately two million documents, so this organization has a sense of what
impact large-scale FOAA requests can have on an organization. A summary of that request and MMA's

~response to that request, is attached to this testimony.

Thank you for your time and consideration.



In April of 2010, the Maine Heritage Policy Center (MHPC) filed a FOAA request with MMA. One
of the items requested was all public records subject to FOAA, including but not limited to emails,
internal correspondence and other external correspondence with non-MMA third parties, related to “An
Act to Provide Tax Relief (otherwise known as “TABOR 11”). To follow is how this FOAA request played
out:

e AFOAA request dated April 6, 2010 from the MHPC was received by MMA on April g™ of
the 5 items requested, one asked for all public records related to TABOR Il (see above).

¢ MMA responded’to the MHPC on April 15" Included in MMA’s response was the
information requested by the MHPC for three of the five items requested. MMA provided
the MHPC with a very conservative estimate of time for the TABOR Il information request of
750 hours. This estimate was based on the initial review that indicated that in order to
comply with this specific request for information approximately 2,000,000 documents and
records would need to be reviewed by certain personnel of the organization. MMA was
willing to provide this information but requested a deposit of $7,500 (750 hours @ $10/hr.)
prior to initiating the work related to MHPC's request.

e On May 3™ the MHPC responded to MMA by narrowing the request from all public records
to the Executive Director’s and the Director of State and Federal Relations’ email messages
(incoming and outgoing) from April 1, 2009 to November 15, 2009.

e On May 10", MMA again responded to the MHPC’s modified and narrowed information
request and provided them with an updated estimate of the time required to comply with
this request of 100 hours and a deposit of $1,000.

¢ Once MMA received the payment, the Association compiled the requested information and,
on June 28" informed the MHPC that the information would be available for review at its
offices on or after the next business day, the 29th. Atime log was kept and the number of
staff time hours totaled 109 hours to compile the information requested.

e Based on this log and the individuals involved with the information collection exercise, the
actual cost of performing this task was closer to $8,000 rather than the $1,090 actually
billed to the requester of the information (not counting direct photocopying costs).

The above example highlights the issues with this bill.

1. Although LD 1465 makes mention of “large scale” or “multiple” requests, it does not
define those terms and does nothing to appropriately address or control their impact on
governmental entities. \

2. Despite the best efforts of MMA, the Association could not have possibly complied with
LD 1465's timeline requirements.

3. If MMA could not have entered into discussions about the true nature of the request,
MHPC would have had to pay significantly more money to partially compensate MMA
for its time to comply with the information request AND would have had to sift through
significantly more information in their discovery process. Clarification asa result of
questioning the requester of information can benefit the person requesting the
information as it gets to the heart of the issue being researched. This can save the
requester time by avoiding pouring over irrelevant public records.



4. The difference in the actual cost and the amount billed to the requester demonstrates
how significantly expanded compliance requirements will lead to increased municipal

expenditures.



Maine Municipal
Associafion

60 COMMUNITY DRIVE
AUGUSTA, MAINE 04330-9486
(207) 623-8428
www.memun.org

To: Senator Hastings
Representative Nass
Members of the Judiciary Committee

From: Greg Connors, Maine Municipal Association

Date: May 11, 2011

Re: Follow-up on mandate elements of LD 1465, An Act to Amend the Laws Governing F reedom of
Access

This memo is provided as a follow-up to MMA’s testimony on LD 1465 which indicated the
municipal belief that the bill represents a “state mandate” as that term is defined in Article IX, Section 21
of the state’s Constitution.

It is our understanding that a bill is defined as a state mandate if the legislation: (1) requires a
modification or expansion of a local government’s activities; and (2) the modifications or expansion will
result in increased expenditures. If the answer to both questions is ‘yes’, the legislation represents a state

mandate.

Municipal officials believe at least four elements of LD 1465 have mandate impacts:

1.

2.

The requirement to immediately respond to all FOAA requests will require increased staffing
requirements. :

The requirement to provide documents in the format requested, including exploring making
technological changes, and implementing those changes, to accommodate those requests, will
require additional local expenditures. Allowing local governments to charge a fee to recover
those costs does not make the mandate designation disappear (see 30-A MRSA, Section 5685
B)A)).

The requirement to appoint and ensure the certification of a newly required public access
officer will lead to increased personnel costs.

Because current law does not require a municipality to actually provide public documents to
requestors if the community is willing to allow inspection instead, and because the statutory
limits on charges that can be applied to FOAA requests (i.e., no more than $10/hour after the
first free hour) are typically far less than the actual charges incurred, and because LD 1465
clearly requires a much more extensive level of actually providing public documents to
requestors, municipalities will experience increased expenditures from property tax resources
to comply with document provision requirements.

Thank you for the opportunity to clarify this issue.






OFFICE OF THE PRESIDENT
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May 10, 2011

The Honorable David R. Hastings, Chair
The Honorable Joan M. Nass, Chair

The Joint Standing Committee on Judiciary
125" Maine Legislature

Augusta, ME 04333

Dear Senator Hastings, Representative Nass, and honorable members of the Joint Standing
Committee on Judiciary:

This letter addresses L.D. 1465, “An Act To Amend the Laws Governing Freedom of
Access” which is scheduled for public hearing on Wednesday, May 11, 2011. The bill would
require the Maine Community College System, as well as others, to provide documents
regardless of size, age or complexity within five (5) business days of the request date. From our
operational perspective, a more manageable and appropriate standard would be fifteen (15)
business days.

We appreciate the opportunity to comment on L.D. 1465, and thank you for your
consideration. Should you require any additional information, please do not hesitate to contact

my office.
Sincerely yours,
JF/eje
Central baine Eastern Maine Kennebec Valley Northern Maine Southern Maine Wash'nﬁgton County York County
Community College Community College Community College Community College Community College Community College Community College

Auburn Bangor Fairfield Presque lsle South Portland Calais Wedls






A Letter Concerning LD 1465 “An Act to Amend the Laws Governing Freedom of Access”

Committee on Judiciary
¢/o Legislative Information
100 State House Station
Augusta, ME 04333

Thursday, April 6, 2011
To the Honorable Chairmen and Members of the Joint Standing Committee on Judiciary,

We, the undersigned members of the Falmouth Town Council and School Board, urge you to vote Ought Not
To Pass with regard to LD 1465, “An Act to Amend the Laws Governing Freedom of Access”, or to defer it to
the Right to Know Advisory Committee for review. Prior to outlining our concerns, we would like to go on the
record as supporting the Freedom of Access Act and the concept of transparent governance. To that end, we
strongly believe that transparent governance must incorporate functional governance.

The concerns outlined below are not theoretical. As public officials in the Town of Falmouth, we have been
diverting tens of thousands of dollars complying with the FOAA requests submitted by a small number of
individuals under the current statute, Passage of the proposed changes jeopardizes not only the delivery of
services in all Maine communities but retention of qualified personnel.

What we do not support are initiatives that, while noble in intent, potentially cause greater harm and cost
than good. As such, the following are specific concerns raised by LD 1465 that we would like to bring to your
attention.

¢ The concept of requiring immediate access to public records presents great difficuities particularly in’
those situations in which vast and complex requests are made. This standard is unrealistic, and while
there are provisions to lengthen the time aliotted for record compiling, we do not believe these
provisions appropriately protect the concept of functional government.

o The requirement of an agency or official to reproduce records in a medium as requested by a citizen,
if the agency or official has the technological capability to do so, places a great deal of burden on the
agency or official producing the record, such that data re-entry, data re-organization, and/or data
transiation into a program or format, different from the criginal, becomes the burden of the agency
or official. For example, if a person asks for an Excel spreadsheet with the name, salary, number of
classes assigned, and the number of students in each class, this information would have to be
compiled from a number of sources and re-input into the spreadsheet in order to fulfill the request.

s Furthermore, the concept of technological capability is vague and concerning. If an official has
database software on their computer, are they required to enter data that has been requested into
the software, simply because they have it installed? Or, is the standard defined as their having the
persanal ability to do so? s it reasonable to require an agency or official to produce documents in a
format that is costly, when a more cost efficient methodology is available, solely because they have
the capacity to produce the documents in the more costly format? If an electronic copy of the 1000~
page school budget is made available, can a person insist that the school district make them a
photocopy, thus burning up a school employees’ time?

e in situations where a citizen requests a large number of documents as we have experienced on
numerous occasions, and the district may only charge a fixed per-hour fee, is it reasonable and
appropriate for a community of taxpayers to pay for the remaining costs associated with meeting a
FOAA reguest, even when those costs may run into the tens of thousands of dollars when the
questions are so high level that they must be answered by one of the highest paid individuals in the
district?

Tieaas



A Letter Concerning LD 1465 “An Act fo Amend the Laws Governing Freedom of Access”

e Opening up the means by which individuals can place an FOAA request (e.g. text messaging on nights
and weekends) does not allow a proper protocol to be put into place to efficiently answer FOAA
requests. There is no clear line drawn and so therefore, could a school official have to abide by a
FOAA request, immediately, during a football game? Protocols are designed to ensure efficiency and
equality in process.

e Many agencies, municipalities, and districts are operating with tighter and tighter administrative
budgets. This bill, as written, creates the potential to create additional costs that may be
unmanageable for that public organization. Examples of concern include not only the production of
records in & requested medium, but also the requirement for potentially adding a public access
officer to oversee requests. Inundated entities will require additional funding to support that
position in order to meet the demands of LD 1465. At what point is it reasonable to sacrifice
programming and services to meet the demands of FOAA requests?

To highlight the potential difficulties with this bill, consider the resources you would require as a state
legislator if a citizen called you on the phone and requested a copy of all correspondence that you either sent
or received since you took office. How would you account for that? How would you manage that? How would
LD 1465 affect you? Now think about a small municipality or a school that receives a request for all
documents produced by that public entity for the past twenty years, including all documents currently in that
public entities’ possession. Now consider that situation compounded by a request for those documents to be
produced in a specific format as directed by the requestor.

These situations are not foreign or unrealistic; they occur on a regular basis. One must be able to recognize
the very potential for abuse and the ramifications of that abuse. Therefore, we must find balance on this
issue, so that we maintain a government accountable to the citizenry and protects their “right to know”, all
while ensuring that the purpose of government, to serve the general welfare of the people, is protected. As
written, there is no protection for the services provided by public agencies, municipalities, or school
departments in LD 1465.

We would strongly urge the members of this committee either to defeat LD 1465 in committee or to defer
this piece of legislation to the Right to Know Advisory Committee for review. This piece of legislation has the
potential to create intolerable operating conditions that will inhibit the ability for government to function,
We pose this final question to you. Do we as citizens have a right to a transparent functional government that
serves our best interest? If so, then how can we enact a system that violates the “functional” component of
that right? We thank you for your consideration in these matters and, again, urge you to either defeat this bill
or defer it to the Right to Know Advisory Committee for review,

Best Regards,

CC: The Honorable David R. Hastings lll, Senator, Oxford
The Honorable Richard G. Woodbury, Senator, Cumberland
The Honorable Philip L. Bartiett I, Senator, Cumberland
The Honorable Joan M. Nass, Representative, Acton
The Honorable G. Paul Waterhouse, Representative, Bridgton
The Honorable Michael G. Beaulieu, Representative, Auburn
The Honorabie Ralph W. Sarty, ir., Representative, Denmark
The Honorable Bradley S. Moulton, Representative, York
The Honorable Karen D. Foster, Representative, Augusta
The Honorable Charles R. Priest, Representative, Brunswick
The Honorable Cynthia A. Dill, Representative, Cape Elizabeth
The Honorable Maeghan Maloney, Representative, Augusta
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The Honorable Megan M. Rochelo, Representative, Biddeford
Susan Pinette, Committee Clerk, Joint Standing Committee on Judiciary
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The Honorable David R. Hastings, I,

Chair, Joint Standing Committee on Judiciary
955 Main Street

Fryeburg, ME 04037

Tuesday, April 26, 2011
Dear Senator Hastings,

| am writing to you and your colleagues on the Joints Standing Committee on Judiciary to comment on
LD 1465 “An Act To Amend the Laws Governing Freedom of Access”. This bill, as sponsored by Senator
Rosen, takes a noble intent to promote the transparency of our government. | take no objection to that
principle, and strongly support the intent. | believe that transparent government encourages individuals
to become involved in the process of government, sparks creative problem solving, and promotes self-
reflection.

As a member of the Falmouth School Board, | have watched, first hand, the impact of record access
requests and the abuse that can be associated with those requests. This important civic tool has
routinely been abused by members of our local community, in my opinion, in order to intimidate school
officials, obstruct them from conducting their regular professional duties, and assert their civic
“authority” over the school department. Without a check on this power, citizens have, and will continue
to have the ability to abuse a power such that it detracts from the important efforts that public servants
are putting towards the general p;ublic welfare.

The bill as presented does provide me with a great deal of concern that, if passed, would have significant
adverse impacts on the individuals who must operate under this law. | have concerns over the
timeframes and processes outlined in the bill. | feel that the additional steps and requirements placed
on an agency or organization increase the liability of said agency or organization in the event that these
additional steps and requirements are neither practical nor feasible in operational situations. | have
concerns over requiring an agency or official to produce documents in a specific medium, as requested
by a citizen, if that agency has the technological capability to do so. This causes great concern such that
the burden of data reorganization and reentry could be placed on the agency or the official. While
government should provide public access to government documents, and while government should
promote the principle of transparent governance, it should not be unduly burdened by potentially
irrational or immensely complex access requests.

| think that it is important that the committee bring to consideration the different resources available to
the various agencies and officials for whom this legislation would directly affect. The resources of the
Falmouth School Department, from an operational and administrative standpoint are limited. In
instances in which abuse of the power to request access to records occurs, this has the potential to
significantly affect the ability of the district to adequately function in the best interests of the children
and taxpayers of Faimouth. | do not feel that this bill, as written, takes into account a very real and
unfortunate scenario that | am sure is not foreign to other districts and agencies.

Christopher B. Murry Jr.
(207) 671-1509




In a time when we as a society are creating more “lean” organizations and agencies, we cannot
appropriately expect the same quality of service from said organization or agency if we increase their
workload. | fear that this bill will do just that. In the case of education, it is my belief that without
accounting for the potential abuses of this legislation by individuals, a schoo! department inundated
with records access requests could not appropriately serve the needs of its students. We have to find
balance such that government is transparent and accountable, but also that the citizenry cannot
obstruct work, such as public education, which is truly in the best interest of the public.

| would strongly urge you and the members of your committee 1o defeat this bill in committee. In the
absence of protecting the productivity and ability of public organizations, agencies, and officials to
appropriately carry out their duties, this bill has the potential to compound a very real problem.
Transparent government must walk hand-in-hand with functional and efficient government, to do so
otherwise would be against the best interest of the public. | appreciate your time and applaud your
efforts in tackling an issue in order to find reasonable balance. If you have any questions or if | can be of
any service, please feel free to contact me at your convenience.

Best Re/ga’f?s, /7 / /4
[ Ltefgr 7

Christopher B. Murry, Jr.
Member, Falmouth School Board
chmurryir@falmouthschools.org
{207) 671-1509

CC:  The Honorable Richard G. Woodbury, Senator, Cumberland
The Honorable Philip L. Bartlett II, Senator, Cumberland
The Honorable Joan M. Nass, Representative, Acton
The Honorable G. Paul Waterhouse, Representative, Bridgton
The Honorable Michael G. Beaulieu, Representative, Auburn
The Honorable Ralph W. Sarty, Jr., Representative, Denmark
The Honorable Bradley S. Moulton, Representative, York
The Honorable Karen D. Foster, Representative, Augusta
The Honorable Charles R. Priest, Representative, Brunswick
The Honorable Cynthia A. Dill, Representative, Cape Elizabeth
The Honorable Maeghan Maloney, Representative, Augusta
The Honorable Megan M. Rochelo, Representative, Biddeford

Christopher B. Murry Ir.
(207) 671-1509



TESTIMONY OF
MICHAEL CIANCHETTE
ON BEHALF OF GOVERNOR PAUL R. LePAGE

NEITHER FOR NOR AGAINST LD 1465: “An Act To Amend
the Laws Governing Freedom of Access”

BEFORE THE JOINT STANDING COMMITTEE ON
JUDICIARY
27 Aprl 2011

Senator Hastings, Representative Nass, and Members of the Committee, I am
submitting written testimony on behalf of the Governor and the various Executive
Branch agencies neither for nor against LD 1465.

As we have testified before, we support the objectives of Maine’s Freedom of
Access law. Unfortunately, as written, LD 1465 presents some difficult issues.

1. Reasonable v. Immediate

The first issue that many agencies have brought to our attention concerns the
language change. Currently, government is required to respond to FOA requests
in a “reasonable” time period. This bill changes the requirement to an immediate
response period unless it is either (1) not “available immediately,” or (2) a “large
request.” There is no guidance in the bill on how to determine whether something
is “available immediately” or if a request is “large.”

While we understand that the stakeholder community is not comfortable with the
“reasonable” language currently in statute, members of this committee know that
“reasonable” is a term of art for courts and attorneys and the interpretation of the
term lies with judges and juries with the facts before them. Removing it in favor
of an immediacy requirement subject to caveats we do not believe is an
improvement to the current law and will only serve to further confuse the issue.

2. Freedom of Access Officers

This provision is likely to add substantial expense to municipalities and counties
and may implicate the mandate provisions under the Maine Constitution.
Executive Branch policy currently requires State agencies to maintain a FOAA
contact and promulgate that person’s contact information on the State FOAA
website. While we believe it is good policy to have someone within a department
take the lead on FOAA responses, adding a mandate on the counties, cities and
towns of Maine does not seem to add any particular value.



3. Production

The changes requiring documents to be made available electronically is
understandable and something we support in concept but, again, have concerns
with the bill as written.

E-mail is an electronic document but can contain sensitive, non-public material.
Redacting emails is a difficult prospect. Further, there is a possibility of
inadvertent destruction of records as we ask state employees to attempt to redact
these documents electronically. The impetus behind this provision appears to be
databases and spreadsheets where some in government have sought to frustrate
the requests of interested parties by providing them information in a format that is
highly difficult to use effectively. We would support the committee’s efforts to
focus the language to address this specific issue.

4. Timing

The changes to the response time period — from 5 days to 3 for a response with an
estimate, respond completely to a FOAA request within 5 days rather than
confirm receipt in that period — present real difficulties to the efficient operation
of government. Responding to requests for records is an important service
provided by government, but so are paving roads, paying teachers, and the myriad
of other services done through the day-to-day operations of our State.

We support the objective of adding “teeth” to the FOAA laws and understand that
some local governments may not respond within a reasonable time period. We
believe that, working with this committee, we can strengthen our laws to address
these real concerns while ensuring that the other roles of government are not
negatively impacted.

In conclusion, we are neither for nor against LD 1465 as written. There are some
good policies contained in the bill and we look forward to working with the
committee to focus and clarify the language to achieve those objectives.



Testimony of Harry R. Pringle in Opposition to LD 1465,
‘ An Act to Amend the Law Governing Freedom of Access,
on behalf of the Legislative Committees of the Maine School Boards Association and the Maine
School Superintendents Association
April 27, 2011

Senator Hastings, Representative Nass and distinguished members of the Joint Standing Committee on
Judiciary, my name is Harry Pringle and I am an attorney at Drummond Woodsum in Portland. [ am
here today to speak in opposition to LD 1463, on behalf of the Legislative Committees of the Maine

School Boards Association and the Maine School Superintendents Association.

In speaking today I would like to make it very clear at the outset that our two Associations fully support
the Freedom of Access statute and the public’s right to access public documents and attend public
proceedings. The school systems we represent work diligently, often under very adverse conditions, to
provide that access. But we also believe that the key to the current statute is balance — a delicate balance
between the public’s right of access, and the public’s right to have school systems which can effectively
educate our students. This LD totally destroys that balance, threatens to seriously hamper the ability of

school districts to do their job, and will be unworkable in practice. That is why we oppose it.

First, a procedural point. I am a member of the Right to Know Advisory Committee, and have been
privileged to serve on that Committee and its predecessors since 2004. [ am proud of the work the
Committee has done. Its members, virtually all of them volunteers, represent very diverse
constituencies. The Committee’s analysis of the issues has been rigorous, and it has a good record of
tackling very tough issues, working through them, and coming up with recommendations that the group

as a whole can live with.

And yet, LD 1465 represents the most radical rewriting of the Freedom of Access statute in over 50
years. If the Committee believes that LD 1465 deserves serious consideration, then we urge you to refer
it to the Right to Know Advisory Committee. If changes of this magnitude are to bypass the Advisory

Committee completely, it is frankly hard to understand why it should continue to exist.

Second, let me make a few comments about how the Freedom of Access statute works in the world of
schools. Contrary to what some may think, many right to know requests made of school departments
present very complicated issues. This is because there are very strict confidentiality statutes with respect

to students, employees and collective bargaining — all of which must be analyzed whenever a request for



records is made. Very often, a school thus faces a difficult choice between violating employee or student
confidentiality rights, on the one hand, or public access rights, on the other. Sometimes it takes a little

time to get the answer right.

Additionally, it is important to remember that the Freedom of Access statute contains absolutely no limit
on the number of requests that an individual or individuals can make, nor — unlike the discovery rules in
court cases — any requirement that a request be relevant to anything or that it not be oppressive or unduly
burdensome. Nor is there any geographical limitation on the requestor: a request can come from
California or China just as easily as from Presque Isle and must be responded to in exactly the same
fashion. And, it may surprise you to know that not infrequently requests come from commercial interests
seeking information for marketing purposes or large law firms seeking discovery — free of the

constraints of the discovery rules — prior to filing a lawsuit. So, the burdens that the current statute

imposes on school districts with limited resources can be very substantial.

Against this background, let me comment on just a few aspects of LD 1465

e Section 408(1) and (2) of the Freedom of Access statute currently provide that every person can
inspect and copy a public record within a “reasonable” period of time, so as to not to “delay or
inconvenience the regular activities” of the agency or official with custody of the records. LD
1465 totally destroys this crucial balance: it requires public records to be made available
“immediately” under section 408-A, unless time is required to redact the record or to locate one
that is not in use. And if the record is not available immediately, then it must be made available
within 5 business days unless it is “large” or there are “multiple public records” — totally

undefined terms.

These time limits are completely unrealistic. For example, assume (as recently happened) that a
school district receives a request for the names of all teachers being considered for a reduction in
force. Must it produce those names under the Freedom of Access statute, or is it prohibited from
producing those names under the collective bargaining statute and the personnel records statute?
That is a very difficult question to answer — I doubt anyone in this room has the answer - but

under LD 1465, it would nevertheless have to be answered “immediately”. And if the



“immediate” answer was wrong, one statute or another would by definition have been violated.

As a matter of public policy, does this make any sense at all?

A second major provision of LD 1465, Section 408(2-A), would require a public entity to
provide a public record not only immediately but in the “storage medium” required by the
requestor if the record can be produced in that medium with or without assistance “at a
reasonable cost”. Who knows what this language means, and I for one would need to hear from
qualified IT specialists to even begin to get my arms around the issues it raises. But just for
starters, would it require a superintendent in a small school district to create an Excel
spreadsheet, or create a specific database in a program no one in the school system knew how to
use, if that is what the requestor wanted? What if the superintendent in that small unit were out
on sick leave — what then? Who is supposed to do this work? And remember, all of this under
the terms of LD 1465 must be done “immediately”. As a matter of public policy, does this make

any sense at all?

Let’s talk about cost, and the burden on local school units with budgets that are in the worst
shape in a generation. Under the current statute, agencies may charge no more than $10.00 per
hour after the first hour of staff time to search for, retrieve and compile a public record. This is
nowhere near enough to compensate local school districts for the cost incurred as things stand
right now. Yet the problem will be exponentially greater if spreadsheets, databases, PowerPoint
presentations, and who knows what else must be created immediately on demand, as LD 1465

would require. How are those costs going to be covered?

Section 408((4) requires an estimate of the costs to be made in 3 business days. I recently heard
of a request for “all the records™ in a school system’s office; how can a superintendent possibly

estimate that cost accurately in 3 days without dropping everything else on his or her plate?

Section 413(1) requires the appointment of public access officers who are required to oversee
requests but Section 413(6) provides that if the public access officer is unavailable this cannot
delay a response. Putting aside the complete logical inconsistency between these two

requirements, in a small office with a skeleton staff who exactly is supposed to make the



“immediate” decision on a difficult records request if the public access officer is out on

bereavement leave?

¢ Section 413(3) prohibits a public employee from asking the purpose of a request. Putting aside
the issue of whether this provision is constitutional, the fact of the matter is that many requests
from ordinary citizens are confusing. Often a couple of questions can help determine exactly
what a member of the public wants. Do we — assuming we constitutionally could - really want to

make that kind of an inquiry illegal, and subject to a $500 fine?

I could go on and on, for LD 1465 goes on and on; there are many other problems that we could discuss.
Suffice it to say that, in our judgment, LD 1465 will prove unworkable, inordinately expensive, and
unfairly burdensome to the school districts — especially the small rural school districts — that our
Associations represent. For these reasons, we would strongly urge the Committee to vote “ought not to
pass” on LD 1465, or at the very least to refer it to the Right to Know Advisory Committee for’a

rigorous, thoughtful debate and analysis.



Re: LD 1465
Senator Hastings, Rep. Nass and members of the Committee:

My name is Larry Post, and I am the County Administrator of Somerset County. Iam
here to speak in opposition to LD 1465-An Act to Amend the Laws Governing Freedom
of Access.

I have been in municipal and county government for the past 33 years, and have always
been in favor of honest, open government, transparent and responsive to the public. The
Freedom of Access law has always been understood as having the purpose of not being
able to make decisions or keep documents in secret, away from public knowledge or
scrutiny.

This bill, however, appears to go far beyond that and places greater burden of public
bodies and agencies in several aspects. It has always been that the record(s) requested
were provided in the manner and medium available. This bill places more burden on
officials to go to great lengths to cater to individual whims or desires for purposes other
than getting public information or documents. It even goes to the extreme requirement
that the requester can provide computer software or hardware to accommodate their
request. This is an unacceptable breach of system security and common sense.

It has been that the public body or agency had 5 days to determine if it could comply with
the request being made. This time was sometimes needed to determine if the particular
document was indeed a public document. Release of a document which is not a public
document can lead to serious liability in some cases. By enacting a hurry-up process, the
chance of releasing a protected document is increased.

This bill retains the language that ‘inspection, translation and copying may be scheduled
to occur at such time as will not delay or inconvenience the regular activities of the
agency or official having custody of the public record’ but then adds timelines of
‘immediately upon request’ etc. that makes such protection of the public’s work
meaningless, to the detriment of taxpayers expecting normal and usual public work to be
conducted.

This bill will be very helpful to those who wish to use the Freedom of Access law to
either harass officials or for their personal gain. Indeed, if I did not know better, I would
think this bill was crafted to facilitate someone taking the documents of which taxpayers
have a significant cost in maintaining, and using those documents for personal gain upon
the backs of those taxpayers.

The requirement of a Public Access Officer and an Assistant Attorney General position
further adds to the burdens of government way beyond requiring that public documents
be available to the public. The presumption is that the Public Access Officer-by



appointing an existing employee-won’t cost anything. That premise is very problematic,
due to the increased burdens being required by this bill. The extra burdens being placed
upon entities by the bill is far more than ensuring compliance with honest, open
government where decisions and documents are open to the public.

I would therefore urge you to reject this bill. Thank you.
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Senator David R. Hastings II1, Representative Joan M. Nass and distinguished members of the Joint Standing
Committee on Judiciary.

My name is Robert Howe and I represent the Maine County Commissioners Association in opposition to LD 1465,
“An Act To Amend the Laws Governing Freedom of Access.” MCCA opposes the bill for the following reasons:

« It creates unreasonable expectations on state, county and municipal agencies for responding to Freedom of
Access Act (FOAA) requests.

e It places the request of a citizen who invokes the Act ahead of the business of any other citizen waiting to
be served.

e It would create a potential nightmare for county registries of deeds and probate.

* It appears to facilitate the commercial use of government databases with little or no recognition of the
value of those databases created at taxpayer expense.

e It is an unfunded state mandate on local government of the highest magnitude.

Public Notice requirement

The three-day public notice requirement in section 406 may be reasonable in most circumstances, but it
removes any flexibility in the law that allows for a meeting in an emergency situation and creates the distinct
possibility that the action taken could be rendered null and void.

Immediate response to records requests

The requirement in section 408-A that the agency make a record “available immediately upon request” is
unreasonable and unnecessary to protect the public's interest. By invoking FOAA, anyone coming into or
telephoning a public agency is placed at the head of the line, before anyone else with any other business.

The “available immediately” language in 408-A seems to negate the language in 408 which says that,
“Inspection, translation and copying may be scheduled to occur at such time as will not delay or inconvenience the
regular activities of the agency or official having custody of the public record sought.”

County registries of deeds and probate

The vast record holdings of the county registries of deeds and probate are records subject to FOAA, even
though they are no records of public proceedings. These are records of private transaction maintained for a public
purpose. They are made available for those who wish to search and copy them. There are individuals and
businesses who specialize searching these records repositories. A search for a single purpose can involved dozens
of documents filed over tens, even hundreds of years, taking hours and even days.

LD 1465 could have a devastating impact on the staffs of the registries who, under this bill, could be required
to perform title searches and other document searches for the requestor. The new sentence at the end of section
408, subsection 1 could result in a requestor calling a registry over the phone and asking for all documents related
to a title search be mailed or emailed to the requestor. 1 doubt the drafters of this bill have thought this through.



Commercial use of taxpayer- or user-funded databases

The language in section 408, subsection 2-A could impact current litigation before the Maine Supreme
Judicial Court in the case of Maclmage of Maine, LLC v. Androscoggin County and John P. Simpson v.
Androscoggin County. That case involves a request for the entire body of records in the Androscoggin County
Registry of Deeds (and the other counties' registries). Issues before the court include what fee the county is entitled
to charge for that information and in what electronic format they must provide it.

The broader public policy issues which this state has yet to address include questions about who can access
public databases for commercial purposes, at what cost and for what ultimate purposes. LD 1465 to a large extent
pre-empts the discussions that this state needs to have about those questions.

Unfunded local mandate
There seems to be no question but what this is a mandate on local units of government. In our view, it is also
an unwarranted one.

In summary, I hope you will give LD 1465 an Ought Not To Pass report.



Public Hearing Testimony Regarding LD 1465

“An Act To Amend the Laws Governing Freedom of Access”

DATE OF HEARING: Aprﬂ 27,2011

To: Honorable Senator David R. Hastings lll, Representative Joan M. Nass, and Distinguished Members
of the Joint Standing Committee on Judiciary

From: Nathan Poore, Falmouth Town Manager

Date: April 27, 2011

In Opposition

Thank you for providing an opportunity to offer input regarding LD 1465. Transparent and open
government is essential as is the efficient management of the business and services provided by
government.

Historically, FOAA requests have been typically about acquiring copies of agendas, minutes, property
record files and voter registration lists. Recently, there has been a higher demand for additional
information such as employee salaries, supporting documents, draft reports, e-mails and other
electronic communication. Many organizations have started to rely more on web sites to provide
public information. There are some communities and agencies that receive more request than others.
In some cases, there are individuals who have realized how powerful FOAA can be from the
perspective of interrupting, perhaps on purpose or perhaps inadvertently, the efficient management
of our towns and cities. We need to make sure that the current FOAA requirements and future
amendments do not overburden governmental organizations and we need to consider some form of
accountability for the requester. This is necessary so that the business of the general publicis not
jeopardized by a few individuals. Thisis a difficult task because access to government needs to be
open without interference or obstacles. | don’t have all the solutions but | am compelled to bring
some observations to your attention. |

There are many reasons why | have concerns about LD 1465. 1 offer my testimony in the form of
specific questions and comments relevant to specific sections on the proposed amendment.

408.2-A.A This section could force communities to provide information to requesters in a format



that is not available with existing software, requiring time and resources to convert the information to
a medium mandated by the requester. While there is a provision to reimburse the community, the
total cost of providing the service cannot be recovered at $10 per hour. If the intent is to provide
electronic information rather than paper copy or electronic information in a format that can be
manipulated, the language could be amended so as to relieve the community from excess burden and
cost. Language could be developed to allow information to be provided in standard or typical
software applications, such as M5 Excel or MS Word. At a minimum, the community should not be
forced to provide information in a format that is not customarily used by the community.

The current amendment language will add a great deal of cost to municipalities.

408.4 and 408-A.4 This section only allows 3 days to provide an estimate if the cost of providing

the information exceeds $100. Even well-staffed governmental organizations could have trouble
meeting that timeframe for the sweeping document requests, but this standard is being applied to
even the small communities who have very few employees. There will be times when employees are
not available due to sickness, vacation, or urgent town business that will not permit them to provide
the estimates within 3 days. There is the possibility that a requester could use this law to file frivolous
requests with no intent to pay for or take delivery of the information but the request must be
honored with an estimate. Requester accountability needs to be considered.

408-A.1 This section mandates an immediate response to all FOAA requests as a general rule, but
permits an extension for limited reasons (such as the need for redaction or retrieval from storage),
provided in writing. The term “immediate” would require communities to provide service without
delay for a matter that, by law, defines the task as urgent or pressing that will need to be dealt with
before anything else. Preparation of written certifications would require time, tracking and resources.
Imagine a request for a property assessment card by a citizen who makes the request while the
assessor is leaving the building for a field visit. Assume no one else is works in the assessing
department. The assessor may not have the option to be late for the field visit and would have to
write a letter to the requester certifying why they could not copy the document upon immediate
request.

This section also states that a delay in response is appropriate to find a record that is not in active use
or that may be in storage. The terms “active” and “storage” could be difficult to interpret. Could a
building permit, issued in 1980, that is kept in archived files be considered “active”? It could be if the
building inspector needs it to review a new building permit. Is an e-mail received one day prior to the
FOAA request “active”? It may not be if the employee or official never intends to look at the
document in the future. The term “storage” may have different meanings for hard paper copies



versus electronic archiving.

408-A.3 This section relates to “large” requests or “multiple” records requests. The term “large” is
subjective and could be difficult to interpret. Does this mean a 24” x 36” map is larger than an 8.5” x
11” photocopy and could take longer to produce or does it imply many pieces of paper? The term
“multiple” could also refer to multiple pieces of paper or many related records.

This section also has a provision that mandates partial submission of documents if the entire
document can not be provided within 5 business days. Imagine a scenario where the public access
officer finds two pages or two e-mails four days into the request period but is called away to an
emergency or is out sick and fails to meet the requirement to submit the partial response within 5
business days. This would constitute a failure to comply with the Freedom of Access Act. Finally, there
is the possibility that a requester could use this law to file frivolous requests with no intent to take
delivery or inspect the documents but the request must be honored in accordance with the proposed
amendment. Requester accountability needs to be considered

408-B.1, 2, and 3 These sections require the community to act as a personal assistant to the

requester, having the responsibility to remind the requester up to 3 times, in writing, over a 40 day.
period that their request is available. The 40 day period includes the initial 10 day period, one 20 day

information via expensive certified mail to be sure the requester receives the written reminder notice.
The proposed amendment does not provide for reimbursement of the time, resources and mailing
costs. The management of this section will add an unnecessary burden that will also cost the
community money that is not reimbursable.

413.5 This section stipulates that a community must provide “reasonable comfort”. | agree that the
place of inspection should be an area that is as accommodating as possible and not a location that is
selected to purposefully be uncomfortable but the term “reasonable comfort” is subjective.
Subjectivity leaves too much room for interpretation and endless calls to the Attorney General’s
office, combined with potential frivolous law suits.

In summary, | offer this testimony in opposition to the proposed amendment. | think there are
concepts of the proposal that could enhance the existing FOAA requirements but we should rely on
the Right to Know Advisory Committee to review the proposal and offer suggestions that will balance
the necessity to provide information to the public and government transparency with the costly
burden on agencies to follow unnecessary steps to produce the information.






LD 1465 An Act To Amend the Laws Governing Freedom of Access
Senate Chair, Senator David R. Hastings Hi
House Chair, Representative Joan M. Nass
To the Chairs and Members of the Joint Standing Committee on Judiciary.

My name is Fred W. Hardy. | live in New Sharon, in Franklin County. |am currently a Commissioner of
Franklin County, representing District #2. | have held this position for over 18 years.

| stand before you today in opposition to LD 1465. am also a firm believer in the Freedom Of Access Ac‘c
(FOAA). | am also a firm believer in government transparency. To my knowledge all public records at
Franklin County are accessable to the public at any time during regular business hours of the County.

I am opposed to tinkering on laws presently on the books. Especially when some of this is being done to
line the pockets of an entrepreneur, who by his own admission, in a recent news article said “If he gets
all the data, his company could earn up to $ 1 million per year”. | have no problem with entrepreneurs
but this cool $1 million would be, mainly, at County property tax payer expense.

We employ 3 full time people in our Registry of Deeds office at Franklin. The processing of these deeds,
printing, filing, tending the puplic and etc. creates a cost to the County property tax payer.

if you insist on tinkering on this legislation, | would suggest the following;

1. Exempt land records, in Deeds Registry, and refer to MRSA Title 33.
2. Allow, in charging for the entire data base, an accounting of the cost of producing same.
3. Compensation should be allowed for resulting loss (to the Registry} of revenue.

I would bring to your attention, briefly, a few more concerns | have with LD1465.

1. B.under #2. Under inspection: “~—identify medium that is acceptable to the requester”.
2. B. under #3.Payment of Costs: “-— not more than $10 per hour—* you gotta be kidding!

Then in the Summary—* to ensure that requesters can access public records in the format reguested
and to require the designation of public access officers for every agency and political subdivision.
Generating even more cost to the property tax payer!

LD 1465 does nothing to enhance “public access” as far as the Registry of Deeds is concerned. Franklin
County already has guaranteed access to its Deeds Registry. Please kill this Bill.

Fred W. Hardy

£87 Weeks Mills Road

New Sharon, ME 04955

Phone (207) 778-4320

e-mail: fwhardy@hciwireless.net
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John Simpson wants the records so he can launch an online
database where users can view digital images of deeds, and
print them for a fee.

Maine online deed
business gains

court victory against
counties

By J. Hemmerdinger
Staff Writer
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CUMBERLAND FORESIDE - Following a favorable court
ruling last week, a local entrepreneur is one step closer to
launching an online ciearinghouse of county deed records.

John Simpson of Cumberiand has been in court for the last
year and a half, battling six counties —~ Cumberand, Knox,
Penobscot, Aroostook, York and Androscoggin ~ for
electronic copies of property deeds and other documents.

Simpson hasn't yet received the records, but in February a
Cumbeniand County judge ruled in his favor, ordering the
counties to provide the documents at a reasonable fee.

And fast Tuesday, the counties’ request for a stay pending
appeal was denied.

Simpson needs the records, mitlions of pages of scanned
documents, including copies of mortgages, property liens and
land plans, to launch a comprehensive online database
where users can view digital images of deeds, and print them
for a fee.

He already operates a database of Hancock County deeds
called www.registryofdeeds.com, but is looking to expand.
Deeds prove property ownership and are often referenced by
parties in real estate transactions.

The counties already provide most of the documents online,

where they can be viewed for free. But they charge between
$1 and $3 per page to print the documents, and offer monthly

4/19/2011 7:39 AM



Anine Business http://www.pressherald.com/business/online-deed-business-gains-court-v.

subscriptions.

Cumberiand County, for instance, charges $2 per page, or
$1.50 per page for subscribers who pay $50 per month.

Simpson said his website will be less expensive and more
convenient than the existing systems.

*We will put it all on one website, and you can select the
counties you are interested in,” he said. '

Simpson hasn't disclosed how much he will charge to print
documents, but noted that the price to print on his Hancock
County site is 25 cents a page.

He said prices for the additional six counties may be a bit
higher, but they will be less than the counties charge.

If he gets all the data, Simpson said his company could eam
up to §1 mitlion per year.

But he said start-up costs could be significant.

He has immediate plans to hire two staffars, and may
eventually expand to half-a-dozen employees.

Simpson and his company, Macimage of Maine LLC, took
the counties to court in October 2010, He had sent a public
records request to the counties, but said they either didn't
respond or charged what Simpson considered exorbitant
fees.

Sigmund Schutz, a Preti Flaherty attorney who represents
Simpson, said the counties, collectively, wanted close to $1
million for the records, much more than the cost of
transferring them to Simpson,

Bill Collins, Penobscot county administrator, thinks the
services the counties were asked to provide justified the
costs.

"Alf counties spend great deals of money to produce these
records at taxpayers' expense, and we are being asked to
produce the records in bulk for less than what it costs,”
Callins said.

Edward Gould, a Gross, Minsky & Mogul attomey who
represents Penobscot County, said Simpson's request
created major logistical challenges for his client.

"The county isn't set up to do that, from a hardware, software
and personnel standpoint,” he said.

Gould added that the case wasn't about access to
information, it was about an individual forcing govemnment to
make expensive operational changes.

"|t's not an access question. This case is really about the
means and costs of access and whether a public records
request can force an entity to {make) changes,” he said.
*This is not a case where a registry is hiding (documents) in
the back room."

In February, a judge ruled that the actions violated Maine's
Freedom of Access Act and ordered the counties to provide

the records at a reasonable fee, which may allow Simpson to
buy some of the records for just a few thousand doltars.

On April 12, the judge denied the counties' request for a stay.
They may still appeal to the Maine Supreme Judicial Court.
Simpson, who spent close to $150,000 of his own money on
court and lawyer's fees, said the ruling was “exaclly what we
were hoping for.”

And he doubts the supreme court will overrule the lower
court.

"The counties will have to comply with the judge's order and
give us the documents. In two months we can have our
website up and going,” he said.

Simpson said he Is eager to improve his relationship with the
counties.

"i really want to sit down and talk to the county commissions,

end the acrimony and find a positive, win-win solution," he
said.
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Testimony of Jeff Inglis, president of the Maine Pro Chapter of the Society of Professional
Journalists
Before the Joint Standing Committee on Judiciary, April 27, 2011

IN FAVOR OF LD 1465
Senator Hastings, Representative Nass, Members of the Judiciary Comumittee:

I am Jeff Inglis, president of the Maine Pro Chapter of the Society of Professional Journalists,
the country's largest and most diverse journalism membership organization.

I apologize that personal business has kept me from being able to testify in person. I am
writing to testify in favor of LD 1465, An Act to Amend the Laws Governing Freedom of
Access.

As a working journalist, and as leader of a statewide organization representing the interests of
journalists, I can assure you that these amendments to the existing language of the Freedom of
Access Act are substantive, useful, and in the public interest.

These changes make government more open, more accountable, and — crucially — easier to
access for members of the public.

While journalists are among the most visible and vocal users of open-government laws, studies
repeatedly show that across the nation vastly more freedom-of-information requests come
from members of the public than from media organizations.

Journalists, though, are usually more experienced at handling such requests, since they have

ceess to colleagues and, through SPJ, fellow journalists at other outlets, who can provide
guidance along the way. Though the public collectively asks for more information than the
media, individual members of the public are often less experienced at navigating the system.

LD 1465 makes the system easier to use, and more responsive to requesters. [ want to
highlight a few specific instances of this in the proposal before you today:

1) First and foremost is the creation of both public-access officers and a partial position in
the Attorney General’s Office to deal with freedom-of-access issues. Very often state agencies
are unclear on what the rules and guidelines are, and sometimes different employees offer
different answers about what is or is not public. Having trained in-house experts on the matter, as
well as an independent voice in the AG’s office, will substantially improve everyone’s
understanding of how to handle public-records requests.

2) The prohibition on asking about the purpose of a request. This is an excellent move that
removes a potential point of contention between requesters and officials of the agency they are
seeking information about. An official’s inquiry about the purpose of a request is often perceived
by the requester as intimidating, and may decrease interest in pursuing a request. This is also an
important philosophical point — public records are public records, no matter what they might be
used for in the hands of a private citizen. The government has no right to determine what a



private citizen can or should do with public information, and need not be informed about what a
requestor will or will not do after receiving the information.

3) The ability to request — and receive — a public record in the format in which it is
stored by the government. This will save time, effort, and cost for everyone involved —
including governmental agencies, who will now be able to simply attach a file to an e-mail
message and satisfy the request.

4) The ability to request records be mailed. For records that cannot be e-mailed, this
provision will substantially improve transparency in a state as large as Maine, where a requester
might otherwise be required to travel from far-flung reaches of the state to Augusta simply to
exercise her right to see what her government is doing.

5) The provisions for timelines. They will increase communication between requesters and
state agencies, allowing everyone to understand the process more completely and therefore be
more comfortable with the experience of asking government agencies to remain accountable to
the citizens.

I urge you to vote “ought to pass” for LD 1465, and to support it once it comes to the
floor of your respective house. Should you have any questions, I can be reached at
jeff@jeffinglis.com or 207.749.4502. Thank you very much for your time.
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LD 1465: "An Act to Amend the Laws Governing Freedom of Access"

Testimony by Gary Foster

Senator Hastings, Representative Nass, members of the Joint Standing Committee on Judiciary,
my name is Gary Foster. | am from the Town of Gray and am here today to urge support for
LD1465: "An Act To Amend the Laws Governing Freedom of Access."

Though less obvious now than it once was, government in this country, by design, is a means by
which we the people govern ourselves. We choose from among our peers, people to represent
us honestly an honorably who in turn select others to perform tasks on our behalf. On rare, or
perhaps not so rare occasion, some form of incentive helps to inspire honesty and integrity
among public officials, whether elected or appointed. Transparency provides just that incentive,
and in my opinion LD 1465 will improve upon that.

As a former member and Chairman of the Gray Town Council, | received numerous informal
requests for information, which | happily fulfilled. Where, like most public officials, | respected the
trust and expectations my peers placed in me, and the powers and duties of the office, formal
requests were unnecessary.

Nonetheless, | did receive formal requests for information, the apparent intent of which was to
intimidate or harass rather than research or review information.

If an official honors his oath of office and has nothing to hide, fulfilling a request for information is
merely part of the responsibilities and duties of a public official. The law currently addresses
circumstances whereby a request may be intended to harass or prevent an official from
performing his duties.

If there is something to hide, however, as has recently come to light, the importance of
transparency, or rather the means to enforce it becomes ever more evident.

One of the more important aspects of LD 1465 is defining timelines for both requests and
fulfillment of requests. Though sad but true, subjectivity is often a window to abuse or defy the
intent and purpose of a law. Under the changes proposed by LD 1465, what no two people will
likely agree is a reasonable amount of time, becomes a definite period of time.

Having served in a public capacity, and with an understanding of the role of government in our
country and state, | urge this committee to recommend that LD 1465 "Ought to Pass."
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MAINE CIVIL LIBERTIES UNION
TESTIMONY OF SHENNA BELLOWS
In Support Of

LD 1465: An Act To Amend the Laws Governing Freedom of Access

JOINT STANDING COMMITTEE ON JUDICIARY

April 27,2011

Dear Senator Hastings, Representative Nass and Distinguished Members of the Joint
Standing Committee on the Judiciary, my name is Shenna Bellows, and I am Executive
Director of the Maine Civil Liberties Union, a non-profit dedicated to defense of the Bill
of Rights and the Constitution through advocacy, education, and litigation. Ialso serve
as a member of the Right to Know Advisory Committee. On behalf of our more than
3,300 members statewide, we urge you to support LD 1465.

We view the public’s right to know as fundamental to our democracy. The citizenry can
only make informed decisions about who represents us in government if we have full
access 1o information about the government’s work on our behalf. The achievement of
government of and by the people requires that the people know what the government is
doing. We are deeply concerned that government agencies have often arbitrarily
suppressed news and information of public interest, thereby narrowing “the marketplace
of opinion.” Government secrecy inevitably leads to abuse of power.

The MCLU supports clear deadlines for prompt government response to information
requests and advertisement of public meetings. Eliminating any ambiguity in the law
empowers the people of Maine to more fully understand and demand compliance with
their legal right to know about a public meeting that has been scheduled or to obtain a
public document in a timely manner.

LD 1465 brings Maine’s Right to Know laws up to date with current technology and
creates new accommodations for Maine people who live far away from Augusta or
agency offices by allowing request for information to happen via telephone or email and
requiring that a record be mailed or emailed to the requester or otherwise provided in
electronic form. This will increase access to public records for people for whom a trip to
Augusta is a significant barrier. It’s appropriate and important that records kept in
electronic form be available in electronic form to ease the public’s review of the records.



The MCLU supports the legal remedy contained in LD 1465 for failure to comply with a
public records request. A right can only be meaningful if it can be enforced. This is also
a reason that the MCLU supports creation of the position of public access ombudsman at
the Attorney General’s Office. The MCLU gets calls on a frequent basis from members
of the public who have been denied records to which they are entitled under the law.
With only two attorneys on staff, we simply do not have the resources to take these
individuals as clients in legal cases. Moreover, most of these problems can be resolved,
not with a lawsuit, but with a phone call from a person in authority to the offending
official. The Attorney General’s Office is the most logical authority to serve as a
resource to the public and to elected officials who are confused about the laws itself.
Please vote “ought to pass.”
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Statement before the Judiciary Committee
In Support of LD 1465 "An Act to Amend the Laws Governing Freedom of Access"
Prepared by Anthony J. Ronzio '
Editor & Publisher of the Kennebec Journal & Morning Sentinel
President, Maine Press Association

April 28 2011

Sen. Hastings, Rep. Nass, distinguished members of the Judiciary Committee, it is a
pleasure to appear before you this afternoon.

My name is Anthony Ronzio, and I'm the editor and publisher of the Kennebec Journal in
Augusta and Morning Sentinel in Waterville. Today, I'm here in my capacity as
President of the Maine Press Association to testify in support of LD 1465.

The MPA, representing the state’s newspaper industry, consists of more than 40 weekly
and daily papers across the state. We employ over 2,000 Mainers, pay over $70 million in
annual wages.

Maine’s newspapers are consistent and vigilant in protecting and improving this state’s
landmark Freedom of Access Act. The members of the Maine Press Association believe
strongly that Maine’s governments best serve their citizens when they operate in the open
and make their records accessible to the people they serve.

We believe LD 1465 contains several important and sensible revisions to Maine’s FOAA
law to improve its overall effectiveness not only for the public, but also Maine
government. FOAA is a two-way street that should work well for all involved.

Every government office, agency or subdivision deals with FOAA requests, yet no two
government offices, agencies or subdivisions handles them the same way. This can make
utilizing FOAA, even for simple record requests, unpredictable and unwieldy.

LD 1465’s prescription of instituting timelines for answering record requests, installing
guidelines for how public records can and should be transmitted to requesters, and most
important, installing an overdue public records ombudsman within the Office of the
Attorney General will make FOAA procedures better.

The process needs predictability. Timelines for answering requests will allow requesters
to know when their request should be fulfilled, and let agencies know how long they have
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to fulfill it — regardless if they’re part of the state, county, town or village level.

Designating public record officers within government organizations is sensible; FOAA
requests are important, but can also be time-consuming for government offices with
limited resources. A record officer with expertise in FOAA can not only perform a
valuable service to the public, but also to their office by managing requests.

And the ombudsman — a position long-supported by the MPA — will serve a critical
position as arbiter for FOAA issues. The spirit of public access laws is collaboration and
cooperation between the public and government, yet the only current recourse for FOAA
disagreements are the courts.

An ombudsman should help rectify disputes before reaching litigation, a role that, again,
should make FOAA a more pleasant experience for all sides.

LD 1465 deserves an ought-to-pass vote from this esteemed committee. FOAA is a
crucial part of governing. Its presence is essential to the public trust. Making it better
would serve only to improve public confidence in those entrusted to lead.

And LD 1465 makes FOAA better.

Thank you very much, and I'm happy to answer any questions.
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Testimony in Support of LD 1465 by John Simpson of Cumberland Maine.

Good Afternoon Members of the Judiciary Committee.

My name is John Simpson. | live in Cumberiand and am the owner of Maclmage of Maine
LLC, a Maine business that provides computer software, websites and other services used
by registries of deeds and the public.

Thank you for the opportunity to testify in support of LD 1465 today. | believe the
provisions of LD 1465 will improve access to public records by clarifying the law relating to
such access. Thus, | support the bill. However, the bill could be improved to clarify exactly
what fees government may charge for copies of public records. | know from personal
experience that government officials can and will exploit ambiguous provisions in the
Freedom of Access Act to block access to public records.

If  may, | would like to tell you a little about my company’s experience with county
government and the Freedom of Access Act.

My business, Maclimage of Maine, wants to build a statewide land records website. Today,
title researchers, bankers, lawyers, realtors and other people who need copies of deeds
must deal with 18 different county websites, each of which works a little differently and
requires a separate subscription. A statewide registry website would allow these people
save time and money by providing more efficient access to the records they use every day.
At least 10,000 people would use a statewide land records website each year, and
construction of a the website could generate several dozen jobs in Maine.

As some of you may know, Maine Counties have refused to provide access to copies of
the electronic land records Maclmage needs to build a statewide website. Macimage
offered to pay all costs associated its request for public records, but the counties
demanded fees totaling millions of dollars. After the counties refused to offer access to
their records for a reasonable fee, | asked for help from the courts. The Superior Court
recently ordered six counties to provide copies to Maclmage at fees which conform to the
limits specified in the Freedom of Access Act. However, the counties have appealed the
court’s order to the Maine Supreme Judicial Court.

The Counties are concerned that their copy revenue will decline if a statewide land records
website operated by Maclmage competes with their individual registry websites. |
understand county commissioners are struggling to balance their budgets and | want to
work with them to address their revenue concerns. My company has offered specific
proposals to counties which could actually increase their revenue. Unfortunately, most
county commissioners have refused to talk with my company.

It has now been 20 months since | made my public records request. | have incurred more

than $100,000 in legal fees, and even though the court has several times ruled in my favor,
it may be another year before | have access to copies of the records | requested.
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| am here today to ask that you consider an amendment to LD 1465 that would clarify the
Freedom of Access Act’s fee provisions and prevent government officials from exploiting
ambiguities in the law. It may be too late for this law to help my business, but the bill could
help other people avoid the difficulties and expense | have incurred.

The text of the proposed amendment is attached to my written testimony.

The amendment does three things: first it clarifies that “the cost of copying” means only
those costs actually incurred by an agency in response to a request for copies. Second,
the amendment addresses a problem that occurs when other statutes could be interpreted
to permit charging excessive fees for copying public records. A government agency would
only be permitted to charge higher fees for copying records if the legislature approved
specific copy fee amounts or created an exemption in the Freedom of Access Act. Lastly,
the amendment clarifies that an agency may not charge for copies made by a requestor
when the agency incurs no additional costs due to such copying. An example could be a
person photographing public records with his or her own digital camera.

Thank you for your time and consideration. | would be pleased to answer guestions.
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SP0456, LD 1465, item 1, 125th Maine State Legislature W ﬁ% X
An Act To Amend the Laws Governing Freedom of Access

PLEASE NOTE: Legislative Information cannot perform research, provide legal advice, or
interpret Maine law. For legal assistance, please contact a qualified attorney.

Proposed Committee Amendment to LD 1465,
An Act To Amend the Laws Governing Freedom of Access

This amendment strikes out all text included within 1 MRSA §408, sub-§3 and inserts the following
text:

1 MRSA §408, sub-§3, as amended by PL 2009, c. 240, §4, is further amended to read:

3. Payment of Costs. Except as-otherwise when specificalty fee amounts are established previded by
law or court order, an agency or official having custody of a public record may charge fees for copying
only as follows::

A. The agency or official may charge a reasonable fee to eever——the—ees{—ef—eepyiﬁg recover costs
incurred specifically to produce copies for a requestor.

B. The agency or official may charge a fee to cover the actual cost of searching for, retrieving and
compiling the requested public record of not more than $10 per hour after the first hour of staff time
per request. Compiling the public record includes reviewing and redacting confidential information.

C. If translation is necessary, the agency or official may charge a fee to cover the actual cost of
translation.

D. An agency or official may not charge for inspection and may not charge for copies made by the
requestor when the agency incurs no additional costs due to such copying.

E. If the requester requests that the public record be mailed. the agency or official may charge a fee
not greater than the actual cost of mailing the record.

SUMMARY

This amendment further amends the original bill to clarify that “the cost of copying” means only
those costs actually incurred by an agency specifically to respond to a request for copies. The
amendment eliminates ambiguity in statutes that might otherwise be interpreted to permit government
agencies to charge fees for copying public records that exceed a reasonable amount as determined in
the FOAA. A government agency would only be permitted to charge higher fees for copying records if
the legislature approved specific copy fee amounts for a class of records or created an exemption for
those records in the FOAA (1 MRSA §401 et al.). This amendment also clarifies that an agency may
not charge for copies made by a requestor without any assistance from agency staff when the agency
incurs no additional costs due to such copying. An example would be photographing records with a
digital camera owned by the requestor. ‘
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FOAA TESTIMONY
APRIL 27,2011
LD 1465

I am Michael Doyle of Falmouth. I don’t work for a news organization. Iam only
a citizen and taxpayer. I support this bill and want to suggest additions or
clarifications to what is being considered in these amendments.

1. This law should prohibit government units supplying locked data disks. 1
asked the Falmouth School Dept for a list of professional staff showing total
compensation. The School Director of Finance gave me a disk with an Excel
spreadsheet listing the staff in alphabetical order (about 200 names) however; he
locked the disk so I could not sort the data. He told me he locked it because I had
altered data on a previous disk. This was not accurate, all I did was download his
Excel spreadsheet onto my computer and sort the data. I never changed numbers
or switched between staff.

2. This law should prohibit government units considering separate requests as
one continuous request in order to deny the free hour. Our Town Manager has
treated EVERY SEPARATE request I make concerning the Town Council as ONE
CONTINUOUS request so he can deny me the one free hour per request as
required by this law.

3. This law should prohibit government units from refusing to comply with
the current provision for offsite copying to be done at the requester’s expense,
for a town employee to be present, and for the first hour of such copying
oversight to be free. The Town Manager in violation of this provision recently
denied me this offsite provision and charged me $90 for 242 pages of copies.
Something I could have done for $12 at another location.

4. This law should keep the time limits proposed in the current changes. It
has been my experience that often there are questions regarding time limits, and
these proposed time limits will add certainty to the process.

Respectfully submitted this 27" day of April 2011.

Michael Doyle

3 Shady Lane
Falmouth, ME 04105
207.766.6644
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Good afternoon Senator Hastings, Representative Nass, and members of the Legislature’s Joint Standing
Committee on Judiciary. My name is Chris Cinquemani. | am a resident of Augusta, and | serve as
Director of Communications for The Maine Heritage Policy Center.

Today | testify in support of LD 1465: An Act To Amend the Laws Governing Freedom of Access.

A representative government must be open and accountable to remain legitimate in the eyes of the
people. Our laws should guarantee citizens the right to access public records in a timely fashion, and
those laws should ensure that politics will never trump the people’s Right to Know.

LD 1465 in a critical step to guarantee those rights and protections to the peoplie and to make sure
government transparency and accountability are always a priority.

The idea for these types of reforms began in 2007 when | worked for then-Senate Minority Leader Carol
Weston during the 123™ Legislature. After she submitted a Freedom of Access request to Governor
Baldacci’s office related to the controversy and mismanagement of PIN Rx—a government-backed mail
order pharmacy program—the weaknesses within our current Freedom of Access law became clear to
us, which led to her proposal of LD 1881 to strengthen our Right to Know laws. Carol Weston is here
today and will share the details of that experience, and the circumstances that led to the downfall of
that bill.

During Sunshine Week in March 2010, the movement to strengthen our Right to Know law was revived.
The Maine Heritage Policy Center partnered with the Maine Civil Liberties Union and the Maine Press
Association to propose reforms that create a more open and accountable government. Since then, we
have worked with other transparency advocates to develop a proposal that gives Maine people peace of
mind that they could easily access records that are rightfully theirs. LD 1465 is the result of that more
than year-long endeavor.

Today, this bill has wide-ranging support. In addition to the informal coalition involved in the drafting of
this proposal, 30 legislators from both parties have cosponsored LD 1465.

The movement to expand the public’s Right to Know is strong and growing.



One of the most important provisions of LD 1465 creates a five business day deadline to comply with
requests for public records if those records are not immediately available. Today, the only deadline
placed on government is to acknowledge within five days that a request has been received.

LD 1465 also includes provisions to extend that deadline. If a government agency needs additional time
beyond five days to compile large requests or redact confidential information, this bill simply requires
the agency to certify that fact in writing, and provide the requester an explanation for the delay. If after
the additional time the entire request still cannot be fulfilled, the government agency would provide
portions of the request as they become available, unless the requester chooses to wait until the entire
request is available.

There is a very real need for a deadline process for government to comply with public records requests.
Such a process would minimize the role politics play in guaranteeing the people’s right to public
information.

included with my testimony are e-mail correspondences between Maine Heritage Policy Center staff
and the staff attorney for the Maine Turnpike Authority. This e-mail chain clearly demonstrates the
need for deadlines to comply with Freedom of Access requests, and shows how the weaknesses of our
current law easily allow a government entity to shield potentially damaging information from the public.

These e-mails show the following timeline of events:

e Aug.4,2010
MHPC sends Freedom of Access Request for payroll and vendor payments data to the Maine
Turnpike Authority

e Aug.9, 2010 - 5 days after request
MTA complies with current law and acknowledges our request has been received

e Sept. 7, 2010 - 34 days after request
Having received no further correspondence from MTA, MHPC staff attorney e-mails MTA asking
to advise on status of request

e« Sept. 10, 2010 - 37 days after request
MTA replies, suggesting it will take 20 hours to complete the request

e lan. 31, 2011 - 180 days after request
Having received no further correspondence from MTA, MHPC staff e-mails MTA asking again to
advise on status of request

e Feh. 4, 2011 - 184 days after request
MTA finally complies with request

Despite our staff attorney’s involvement, we still had to wait 184 days for the Maine Turnpike Authority
to comply with our request for this public information. Would an average citizen without an attorney be
forced to wait even longer? Would they still be waiting today?



We know from recent events that the Maine Turnpike Authority has been under fire for poor financial
management. Was their stalling politically motivated to delay the public finding out the details of salary
increases for top management and detailed MTA spending?

Regardless, our laws should ensure that members of the public do not become victims of loopholes and
political obfuscation when trying to access public records. Had LD 1465 been law, MTA would have had
to comply with our request in a timely fashion, and if it refused, we would have had the open records
ombudsman position this bill funds as a resource to help resolve the problem.

This example is not meant to show how a governmental agency has evaded The Maine Heritage Policy
Center’s requests for public information. Rather, it shows how easy it is for a government agency to
manipulate our current Freedom of Access statute, and how an agency can legally delay the release of
public records until it is politically expedient.

Maine people deserve reforms to our Freedom of Access law to guarantee their rights will be respected,
and to hold government to a higher standard of responsiveness and accountability.

LD 1465 also compels each government agency to designate from existing staff the responsibilities of
public access officer. These individuals would oversee requests for public records, and would be
required to undergo the same training on our Freedom of Access laws that elected officials receive. This
ensures government will have staff well-versed in our Right to Know faws and will have the responsibility
to uphold them.

This Legislature has, in the past, been vigilant in promoting greater accountability within government,
and many of our statues reflect that commitment.

For example, candidates for office are required to submit signatures for ballot placement within a
predetermined period of time. And candidates who seek taxpayer funding to run their campaigns face a
deadline for submitting their qualifying checks. Citizens seekingto create new laws through the citizen
initiative process, or to overturn laws passed by the Legislature through the People’s Veto, also face
deadlines to submit petition signatures.

With this deadline precedent established and well-respected, it is common sense to apply the same set
of standards to government when facing requests for public information.

LD 1465 is a Sunshine Law to protect and expand the public’s Right to Know. This proposal represents
the right reforms to create a more open, accountable and responsive government for Maine people.

The Maine Heritage Policy Center is proud to support LD 1465, and we are honored to be a partof a
diverse movement to expand openness within Maine government. | urge members of the Committee to
join this movement by unanimously supporting LD 1465 and the greater accountability and transparency
it creates.

Thank you for allowing me to testify today. | will try to answer any questions you may have at this time.






Sam Adolphsen

From: Sam Adolphsen

Sent: Monday, January 31, 2011 1:44 PM

To: 'Arey, Jonathan A.'

Cc: ‘David P. Crocker’

Subject: RE: Maine Heritage Policy Center - FOAA Update
Jonathan,

Any progress on this? It's been quite awhile.

Thanks,

Sam

————— Original Message-----

From: Sam Adolphsen

Sent: Friday, September 10, 2018 11:09 AM

To: "Arey, Jonathan A.'

Cc: David P, Crocker

Subject: RE: Maine Heritage Policy Center - FOAA Update

Jonathan,
1) For payroll information:

We will just go with the 1998 - 20010 payroll data that can done in the format we requested.
Latest title is acceptable if that's what you can provide. Cost of benefit by percentage is
acceptable if that's what you can provide. We understand and accept the charges of up to 20
hours or time.

* I would note that there were no overtime figures provided in previous data, that's why we
asked for repeat years, to make sure we capture that information accurately.

2) For Vendor information:

Yearly totals for Vendors are acceptable if that's what you can provide. One major thing
missing from the previous data - that would be particularly important to include is the
"Category of Expense" field, which would add context to the data. Please provide that field
if possible.

Please feel free to contact me with any further questions.
Thanks, -

Sam Adolphsen
(287) 975-6617

————— Original Message-----

From: Arey, Jonathan A. [mailto:JArey@maineturnpike.com]
Sent: Friday, September 10, 2016 16:02 AM

To: David P. Crocker

Cc: Sam Adolphsen

Subject: RE: Maine Heritage Policy Center - FOAA Update




I met with the Director of our Finance/Accounting department on this yesterday to determine
what we had that was responsive to your request.

The personnel side of the request is similar to what you asked for before and we can provide
something similar to what we provided before, at least from 1998 on. This does require
writing some script / queries and we anticipate it could take up to 20 hours of staff time
which we would bill according to the statute. Please see the attached table for more
specific details.

On the vendor side the request, as written, is quite a bit more complicated than your
previous request. If you wanted something similar to what we provided last time, which was
yearly totals for vendors. that

can be provided for most of the years cited. It is not possible,

however, to provide a good deal of what you are asking for, as written, because our records
are not kept in the kind of format that would allow

that.  We should probably discuss this side of the request so I can

understand what you want and try to get you whatever we have that is as close to that as
possible. :

Anyway, please take a look at the attached and let me know how you would like to proceed.
Jonathan Arey

(207) 482-8136

----- Original Message-----

From: David P. Crocker Jmailto:dpc@davidcrocker.com]
Sent: Tuesday, September 87, 20106 3:20 PM

To: Arey, Jonathan A.

Cc: 'Sam Adolphsen’

Subject: Maine Heritage Policy Center - FOAA Update

Mr. Arey:

Could you please advise me on MTA's progress in fulfilling MHPC's FOAA request? The last
communication I received from you was your letter of August 9, 201e.

Regards,

David P. Crocker

Center for Constitutional Government
The Maine Heritage Policy Center
P.0O. Box 7829

Portland, ME 04112
www.mainepolicy.org
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Senator David R. Hastings, III, Chair
Representative Joan M. Nass, Chair
Joint Standing Committee on Judiciary
100 State House Station

Augusta, ME 04333-0100

PHILIP W. HIGGINS, JR., DMD, PRESIDENT
ROCKPORT
DAVID J. MOYER, DDS, MD, VICE PRESIDENT
SOUTH PORTLAND
DENISE M. THERIAULT, DMD

COMPLAINT OFFICER

PORTLAND
CHARLES H. ZOIS, DDS

COMPLAINT OFFICER

KENNEBUNK
SUSANNE J. LAVALLEE, RDH, SEC./TREAS
WINTHROP
WILLIAM F. BUXTON, LD
BANGOR
DARLENE COLLINS-HARDEN, RDH
SCARBOROUGH
DIANE M. DENK, PUBLIC MEMBER

KENNEBUNK

DAVID H.PIER, DMD

WEST ROCKPORT

STAFF
TENEALE E. JOHNSON, EXECUTIVE SECRETARY

Re: LD 1465, An Act to Amend the Laws Governing Freedom of Access

Dear Senator Hastings, Representative Nass, and Members of the Judiciary

Committee:

The Maine Board of Dental Examiners would like to indicate its opposition to LD
1465. This proposed legislation would require undo burden on the Board’s limited
staff. In the Board’s experience, we have not had any issues relating to a Freedom of
Access request made to our Board and we feel that this legislation is unwarranted.

If the Committee has questions regarding LD 1465, or if the Board of Dental

Examiners can ever be of assistance, do not hesitate to contact me.

Sincerely,

CAgphgoded 040

Philip W. Higgins, Jr., DMD
Board President

PHONE: (207) 287-3333

FAX:

(207) 287-8140

WEBSITE ADDRESS: www.mainedental.org
E-MAIL ADDRESS: dental.board@maine.gov






Maine Freedom of Information Coalition

Testimony of Mal Leary, President, MFOIC on LD 1082, LD 1154, LD 917 and LD 1465
April 27, 2011
Senator Hastings, Representative Nass and members of the Judiciary Committee:

My name is Mal Leary and | appear before you as President of the Maine Freedom of Information
Coalition, a state wide group of individuals and organizations united to advocate for openness and
transparency in their government. | also serve on the legislature’s Right to Know Advisory Committee.

Today you are considering several proposals that would amend the state’s public access and public
records laws. Let me address them in order.

LD 1082 is the recommendations of a majority of the Right to Know Advisory Committee. We spent
considerable time seeking to respond to the request of the Legislature, in the form of a resolve, asking
that we craft legislation to protect certain information that may be in the custody of a lawmaker as a
result of communications from a constituent. In essence, this measure says if another section of state
law makes a particular piece of information, for example a medical record, confidential, than it would
also be confidential in the custody of a lawmaker.

Accompanying this legislation is the strong suggestion that all legislative websites spell out that
communications with lawmakers are public.

LD 1154 is the omnibus bill from the Right to Know Advisory Committee. Most of the bill deals with
cleaning up language and removing unneeded references. But there are several significant provisions.

One section expands the ability of public bodies to make use of technology to allow participation of its
members through technology from locations outside the meeting room. For example, allowing a
member of a city council to participate in the council meeting by phone or a web connection, as long as
the majority of the council agrees.

Another section deals with the concern of serial communications between members of a public body
that are used to defeat the purposes of the freedom of access laws. This section strikes a balance
between the free speech rights of members of a public body with the public’s right to know how
decisions are reached on issues of concern.



One section responds to the resolve from the legislature asking for recommendations on establishing
minimum record keeping of public bodies that make decisions.

It also clarifies the ability of the Judiciary Committee to include in its review of proposed public records
exceptions any factors that may affect public accessibility to records, including, but not limited to the
cost of copying fees.

LD 917 seeks to declare that names, addresses, telephone numbers and email addresses provided to the
Department of Inland Fisheries and Wildlife are confidential. It also directs the Right to Know Advisory
Committee to look at similar records in other departments and whether they should be confidential.
This is clearly a case of putting the cart before the horse. IF&W should not receive preferential
treatment over all other state agencies. If the committee and the legislature believe the study is
warranted, than IF&W should be part of that study.

LD 1465 seeks to overhaul the process for requesting public records by establishing timelines for
responses to requests. While the establishment of timelines will improve the process, | and other
members of the MFOIC board are not sure if the timelines in the bill are the best.

We would suggest that portion of the bill be sent to the Right to Know Advisory Committee for their
recommendations. Other sections of the legislation improve the law such as requiring the designation of
a public access officer and the funding of a public access ombudsman in the Attorney General’s office
will improve the ability of the public to access the proceedings of their government and are worth of
your support.

| will try to answer any of your questions on these bills.



Summary of Concerns with Respect to LD 1465,
An Act to Amend the Law Governing Freedom of Access,
Submitted on behalf of the Legislative Committees of the Maine School Boards Association and
the Maine School Superintendents Association
May 11, 2011

The Associations are strongly opposed to LD 1465 for many reasons, but the following bullets
summarize some of the more obvious ones:

e LD 1465 is the most radical revision of the Freedom of Access statute in over 50 years, but it
was never referred to the Right to Know Advisory Committee. This should be done, so that it
can receive an appropriately rigorous, thoughtful debate and analysis.

e The requirement in Section 408(2-A) that school systems provide public records in the requested
“medium” is completely open ended. Would it require the creation of spreadsheets or the
creation of databases that no one in the school system is trained to use, if that is what the
requester wants?

e The requirement in Section 408(2-A)(A) that schools must install any computer software or
hardware paid for by the requester raises extremely serious network security concerns.
Additionally, who is to pay for the training on the software, its maintenance, and the integration
of software and hardware with existing school computer systems? Is this not an unfunded
mandate?

e The requirement in Section 408-A that public records must be made “immediately upon request”
unless time is required to redact the record (in which case they must be provided in 5 business
days) is completely unrealistic and will be extraordinarily burdensome for schools. If the
custodian of the records is not available on the date the request is made, the school committee
will immediately be in violation of the statute.

e The requirement in Section 408-A(4) that cost estimates greater than $100 must be provided
within 3 business days may be impossible to meet. If large or multiple records are requested, it
may not be possible to even determine their size and location within that time.

e The provision in Section 413 that public access officers must oversee prompt responses to
requests but that the unavailability of a public access officer may not delay a request are
completely inconsistent; what if the public access officer is simply not available on the day the
request is made?

e The extreme nature of LD 1465 can best be understood by specific scenarios; here is one:
Assume that a member of the public at a public hearing (a) asks a School Committee (or a
Legislative Committee) for all emails, texts, or other documents received or sent by any
committee member within the past 7 days; (b) requests that they be scanned and emailed in
PDF format; and (c) demands under Section 408-A that they be produced “immediately”.
Under LD 1465:

o  Would unredacted documents have to be provided “immediately”?
(Over)



If so, how could this be done, given that the School Committee is in the middle of an
important hearing?

If there were redaction questions posing difficult legal issues, would those documents
nevertheless have to be emailed as PDF’s within 5 business days?

What would happen if a Committee member was not at the hearing because they were
seriously ill or out of the country?

How could you reasonably estimate the time and cost of responding to this request
within three business days?



LD 1082 & LD 1154 & LD 1465

OFFICE OF POLICY AND LEGAL ANALYSIS
Public Hearing Summary

To: Joint Standing Committee on Judiciary
From: Peggy Reinsch, Legislative Analyst
LD 1082 An Act Concerning the Protection of Personal Information in

Communications with Elected Officials

LD 1154 An Act to Implement the Recommendations of the Right to Know Advisory
Committee
LD 1465 An Act to Amend the Laws Governing Freedom of Access

Public Hearing Date: April 27, 2011

SUMMARY

LD 1082 consists of the recommendations of the majority of the members of the legislative
subcommittee of the Right to Know Advisory Committee in response to Resolve 2009, chapter
184.

LD 1082 amends the definition of "public record" in the freedom of access laws to provide that
certain information in communications between constituents and elected officials is not a public
record. Specifically, information is not a public record if the information would be confidential if
it were in the possession of another public agency or official or if the information is of a personal
nature. Information of a personal nature consists of:

1. An individual's medical information of any kind, including information pertaining to diagnosis
or treatment of mental or emotional disorders;

2. Credit or financial information;

3. Information pertaining to the personal history, general character or conduct of the constituent
or any member of the constituent's immediate family;

4. Complaints, charges of misconduct, replies to complaints or charges of misconduct or
memoranda or other materials pertaining to disciplinary action; or

5. An individual's social security number.

LD 1154 implements the recommendations of the Right to Know Advisory Committee as
included in the advisory committee's 5th annual report.
PART A

The recommendations resulting from the review of existing public records exceptions are
contained in Part A. The Maine Revised Statutes, Title 1, section 433 directs the advisory
committee to review existing public records exceptions found in Titles 22 to 25 in 2012.

Part A:

Office of Policy and Legal Analysis draft page 1



LD 1082 & LD 1154 & LD 1465

1. Repeals Title 22, section 1065 to eliminate reporting requirements regarding influenza
immunization agents because the information is no longer collected,;

2. Makes changes to achieve language consistency. These changes are not intended to
change the effect of the law;

3. Repeals Title 24A, section 2315 to eliminate obsolete language referring to "stamping
bureaus," which are no longer in existence; and

4. Makes a substantive change to provide that specific modified property and casualty
policy form and rate filings are confidential until approved in accordance with applicable law.
Current law refers to confidentiality until the filings are effective.

PART B

Part B is in response to Resolve 2009, chapter 171, which, among other charges, directed
the advisory committee to examine the use of technologies to ensure that decisions are made in
public proceedings that are open and accessible to the public. Part B amends the public policy
section of the freedom of access laws to specifically allow communications outside of public
proceedings between members of a public body if those communications are not used to defeat
the purposes of the freedom of access laws.

PART C

Part C contains the advisory committee's recommendations pursuant to Resolve 2009,
chapter 186. Part C requires that public bodies keep records of their meetings if they are required
under the freedom of access laws to give notice of their meetings and the public body is not
purely advisory in its authority.

The meeting records must include:
1. The date, time and place of the public proceeding;

2. The members of the body holding the public proceeding recorded as either present or
absent; and

3. All motions and votes taken, by individual member, if there is a roll call.

An audio, video or other electronic recording of a public proceeding is an acceptable record.
Record management requirements and retention schedules adopted under Title 5, chapter 6 apply
to these meeting records. The validity of any action taken in a public proceeding is not affected
by the failure to make or maintain a record as required.

PART D

Part D consists of the advisory committee's recommendations to broaden the review
requirements for both existing public records exceptions and the Legislature's review of proposed
public records exceptions. Part D provides that the review and evaluation process includes
language that affects the public accessibility of a public record. Any factors that affect the
accessibility may be considered, including but not limited to fees, request procedures and
timeliness of responses.

" PARTE

Part E exempts social security numbers from the definition of "public records" under the
freedom of access laws.

Office of Policy and Legal Analysis draft page 2
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LD 1465 increases governmental transparency by enhancing the existing freedom of access laws
to provide deadlines for responses to requests for public records, to ensure that requesters can
access public records in the format requested and to require the designation of public access
officers for every agency and political subdivision.

LD 1465 provides funding for an Assistant Attorney General position located in the Office of the
Attorney General to act as the public access ombudsman, which is a part-time position.

TESTIMONY

¢ Rep. Nass, presenter, LD 1082 and LD 1154 for Right to Know Advisory Committee
¢ Sen. Rosen, sponsor, LD 1465 (written testimony)

o Sen. Hill, cosponsor, LD 1465 (written testimony)

e Linda Pistner, Deputy Attorney General, Member of Right to Know Advisory

Committee, LD 1082 and LD 1154

Chris Cinquemani, Maine Heritage Policy Center, LD 1465 (written testimony)
Michael Doyle (written testimony)

Mal Leary, Maine Freedom of Information Coalition, Member of Right to Know
Advisory Committee (written testimony)

Dwight Hines (E-mail)

Michael Cianchette, Deputy Counsel for Governor LePage, LD 1082 and LD 1154
(written testimony)

John Simpson, Maclmage (written testimony, PROPOSED AMENDMENT)

Suzanne Goucher, Maine Association of Broadcasters, Former Member of Right to
Know Advisory Committee

Harry Pringle, Maine School Boards Association, Maine Superintendents Association
(Member of Right to Know Advisory Committee), LD 1082, LD 1154 (Parts B and
C) (written testimony)

Carol Weston, Americans for Prosperity

Shenna Bellows, Maine Civil Liberties Union, LD 1154 and LD 1465 (written
testimony)

Jeff Inglis, Society of Professional Journalists, Maine Pro Chapter (written testimony)

Opponents

Harry Pringle, Maine School Boards Association, Maine Superintendents Association
(Member of Right to Know Advisory Committee), LD 1465 (written testimony)

Peter Merrill, Maine Housing

Larry Post, County Administrator for Somerset County (written testimony)

Fred Hardy, Commissioner Franklin County (written testimony and article)

Nathan Poore, Falmouth Town Manager (written testimony)

Susan Boulay, Register of Deeds Penobscot County, LD 1465

Dan Walker, Maine Press Association (written testimony)

Gary Foster (written testimony)

Office of Policy and Legal Analysis draft : page 3



LD 1082 & LD 1154 & LD 1465

Greg Connors, Maine Municipal Association, LD 1082 and LD 1154 (written
testimony)

Christopher Murry, Jr., LD 1465 (written testimony only)

Philip W. Higgins, Maine Board of Dental Examiners (written testimony only)

Neither for nor against

Michael Cianchette, Deputy Counsel for Governor LePage, LD 1465 (written
testimony

Rep. Hayes

Eric Stout, Assistant to Chief Information Officer, FOA Coordinator for Office of
Information Technology

Beverly Bustin-Hatheway, Register of Deeds, Kennebec County

Shenna Bellows, Maine Civil Liberties Union, LD 1082 (written testimony)

Greg Connors, Maine Municipal Association, LD 1465 (written testimony)

Tim Leet, Maine County Commissioners Association (written testimony)

FISCAL IMPACT:

LD 1082: No fiscal impact
LD 1154: Not determined as of May §, 2011
LD 1465: Not determined as of May 8, 2011

GACOMMITTEESJUD\BILLALYS\125th 1st\LD 1082 & LD 1154 & LD 1465.doc (5/9/2011 8:19:00 AM)
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RIGHT TO KNOW ADVISORY COMMITTEE
LEGISLATIVE SUBCOMMITTEE

DRAFT AGENDA
October 21, 2011
11:00 a.m.
Room 438, State House, Augusta

Convene
1. Welcome and Introductions

2. 11:00 a.m.
FOA requests and responses: Form (from LD 1465, overlaps with Bulk Records
Subcommittee)
Discussion, recommendations

3. 11:30 am.
FOA requests and responses: Practical problems with FOA requests and responses
Comments from invited guests
Invited presenters: Sam Adolphsen (MHPC), Michael Doyle, Dr. Dwight
Hines, Dana Lee, Peter Merrill (MaineHousing), Nathan Poore (Falmouth
Town Manager).
Discussion, recommendations

4. 12:30 p.m.
FOA requests and responses: Timelines and fees (from LD 1465)
Discussion, recommendations

5. Review Subcommittee responsibilities

6. Scheduling future subcommittee meetings

Scheduled meetings:

Thursday, November 10, 2011, 1:00 p.m., Legislative Subcommittee
Thursday, November 17, 2011, 1:00 p.m., Right to Know Advisory Committee
Thursday, December 8, 2011, 1:00 p.m., Right to Know Advisory Committee

Adjourn

Right to Know Advisory Committee







For Review October 21°' Meeting; Revised to Reflect Subcommittee Decisions at Oct. 6™ Meeting

Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

Notice of Public Proceedings

Sec. 2. 1 MRSA §406, as amended by PL 1987, c.
477, §4, is further amended to read:

§ 406.Public notice

Public notice shalmust be given for all
public proceedings as defined in section 402, if
these proceedings are a meeting of a body or
agency consisting of 3 or more persons. This
notice shallmust be given inample time-to-allow
publie-attendaneenot less than 3 days prior to the

public proceeding and shallmust be disseminated
in a manner reasonably calculated to notify the
general public in the jurisdiction served by the
body or agency concerned. In the event of an
emergency meeting, local representatives of the
media shallmust be notified of the meeting,
whenever practical, the notification to include
time and location, by the same or faster means
used to notify the members of the agency
conducting the public proceeding.

§406. Public notice

Public notice shall be given for all public
proceedings as defined in section 402, if these
proceedings are a meeting of a body or agency
consisting of 3 or more persons. This notice shail
be given in ample time to allow public
attendance and shall be disseminated in a manner
reasonably calculated to notify the general public
in the jurisdiction served by the body or agency
concerned. In the event of an -emergency
meeting, local representatives of the media shall
be notified of the meeting, whenever practical,
the notification to include time and location, by
the same or faster means used to notify the
members of the agency conducting the public
proceeding.

*  One day notice of
plamming board’s
additional meeting
sufficient under the
circumstances'

Opposed; do not
include

Form of Request and Response

2-A. Form. If a public record exists in
electronic or magnetic form, the requester may
request a copy of the public record in a paper,
electronic, magnetic or other medium, specify the
storage medium and request that the copy be
provided by an electronic transfer by the Internet
or other means.

Tabled; Refer to
Bulk Records
Subcommittee for
input

! Crispin et al. v. Town of Scarborough et al., 1999 ME 112,736 A.2d 241.

Right to Know Advisory Committee Legislative Subcommittee Draft
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For Review October 21% Meeting; Revised to Reflect Subcommittee Decisions at Oct. 6" Meeting

Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

A. An agency or official shall provide a

copy_of the public record in the requested
medium if:

(1) The agency or official has the
technological ability to produce the
public record in that medium or can
obtain the assistance necessary to
produce the public record at a
reasonable cost; and

(2) The requester agrees to pay the
agency's or official's costs to purchase
and install any additional necessary
computer software or hardware to
accommodate the request and to copy
the public record in a requested
medium.

B. If an agency or official cannot provide a

copy_of a public record in a requested

medium, the agency or official shall identi

every medium in which the public record
can be provided for inspection and copying,
which must include a paper copy. and the
requester must identify the medium that is
acceptable to the requester.

Right to Know Advisory Committee Legislative Subcommittee Draft
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For Review October 21% Meeting; Revised to Reflect Subcommittee Decisions at Oct. " Meeting

Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

Remedies for Violations

1 MRSA § 409, sub-§ § 1 and 4:

1. Records. If any body or agency or
official who has custody or control of any public
record refuses permission to inspect or copy or
abstract a public record, this denial must be
made by the body or agency or official in
writing, stating the reason for the denial, within 5
working days of the request for inspection by
any person, Any person aggrieved by denial may
appeal, within 5 working days of the receipt of
the written notice of denial, to any Superior
Court within the State. If a court, after a trial de
novo, determines such denial was not for just
and proper cause, it shall enter an order for
disclosure. Appeals are privileged in respect to
their assignment for trial over all other actions
except writs of habeas corpus and actions
brought by the State against individuals.

4. Attorney’s fees. In an appeal under
subsection 1 or 2, the court may award
reasonable attorney’s fees and litigation
expenses to the substantially prevailing plaintiff
who appealed the refusal under subsection 1 or
the illegal action under subsection 2 if the court
determines that the refusal or illegal action was
committed in bad faith. Attorey’s fees and
litigation costs may not be awarded to or against
a federally recognized Indian tribe.

e  Failure of governmental
body to respond to
request for records in the
time established by
statute is deemed a denial
of the request’

e Inits review, superior
court is the forum of
origin for a determination
of both facts and law with
respect to the alleged
violation and does not
function in an appeliate
capacity, and thus,
procedures for taking
additional evidence on
judicial review are
inapplicable (overruling
Marxsen v. Board of
Directors, 591 A.2d
867).2

? Cook v. Lisbon School Committee, 682 A.2d 672 (ME 1996).

* Underwood v. City of Presque Isle, 1998 ME 166, 715 A.2d 148.

Right to Know Advisory Committee Legislative Subcommittee Draft
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Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

Sec. 6. 1 MRSA §410, as repealed and replaced
by PL 1987, c. 477, §6, is amended to read:

§ 410.Violations; injunction

For every willful violation of this
subchapter, the state government agency or local
government entity whose officer or employee
committed the violation shall-beis liable.for a civil
violation for which a foerfeitarefine of not more
than $500 may be adjudged.

The Superior Court may issue an injunction
to enforce the provisions of this chapter against
any agency or official. A motion for an injunction
is privileged in respect to its assignment for
hearing and trial over all other actions except writs
of habeas corpus and actions brought by the State
against individuals.

§410. Violations

For every willful violation of this subchapter,
the state government agency or local government
entity whose officer or employee committed the
violation shall be liable for a civil violation for
which a forfeiture of not more than $500 may be
adjudged.

e  Penalties for official
actions taken in executive
session in violation of
FOA laws may only be
sought by the Attorney
General or AG’s
representative®

¢  Only Attorney General or
AG’s representative may
enforce FOA laws by
seeking imposition of
fine®

e Ifarequesting party has
undertaken successful
appeal of denial, that

party is entitled to costs®

Opposed; do not
include

Public Access Officer

Sec. 1. 1 MRSA §402, sub-§1-B is enacted to
read:

1-B. Public access officer. "Public
access officer” means the person fulfilling the
duties as described in section 413.

Agreed to Ask
Staff to Redraft;
Amend to include
requirement that
governmental
units (state
agencies,
counties, cities,

* Lewiston Daily Sun v. School Administrative District No. 43, 1999 ME 143, 738 A.2d 1239.

* Scola v. Town of Sanford, 1987 ME 119, 695 A.2d 1194.
% Cook v. Lisbon School Committee, 682 A.2d 672 (ME 1996).
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Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

fowns ) designate
a FOA contact
person and
require FOA
training for that
person; remove

other provisions

Sec. 7. 1 MRSA §412, as amended by PL 2007, c.
576, §2, s further amended to read:
§ 412.Public records and proceedings training
for certain elected officials and public access | §412 Public records and proceedings training
officers for certain elected officials

1. Training required. Beginning-July15-2008;
anAn elected official and a public access officer, 1. Training required. Beginning July 1,
subject to this section shall complete a course of | 2008, an elected official subject to this section
training on the requirements of this chapter | shall complete a course of training on the
relating to public records and proceedings. The | requirements of this chapter relating to public
official or officer shall complete the training not | records and proceedings. The official shall
later than the 120th day after the date the elected | complete the training not later than the 120® day
official takes the oath of office to assume the | after the date the elected official takes the oath of
person's duties as an elected official or the person | office to assume the person’s duties as an elected
is designated as a public access officer pursuant to | official. For elected officials subject to this
section 413, subsection 1. Fer—elected—officials | section serving in office on July 1, 2008, the

j i i ing-i training required by this section must be

completed by November 1, 2008.

completed by November1:2008-

2. Training course; minimum 2. Training course; minimum
requirements. The training course under | requirements. The training course under
subsection 1 must be designed to be completed by | subsection 1 must be designed to be completed
an official or a public access officer in less than 2 | by an official in less than 2 hours. At a
hours. At a minimum, the training must include | minimum, the training must include instruction
instruction in: m:
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Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

A. The general legal requirements of this
chapter regarding public records and
public proceedings;

B. Procedures and requirements regarding
complying with a request for a public
record under this chapter; and

C. Penalties and other consequences for
failure to comply with this chapter.

An elected official or public access officer meets
the training requirements of this section by
conducting a thorough review of all the
information made available by the State on a
publicly accessible website pursuant to section
411, subsection 6, paragraph C regarding specific
guidance on how a member of the public can use
the law to be a better informed and active
participant in open govermnment. To meet the
requirements of this subsection, any other training
course must include all of this information and
may include additional information.

3. Certification of completion, Upon
completion of the training course required under
subsection 1, the elected official or public access
officer shall make a written or an electronic record
attesting to the fact that the training has been
completed. The record must identify the training
completed and the date of completion. The elected
official shall keep the record or file it with the
public entity to which the official was elected. A
public access officer shall file the record with the

A. The general legal requirements of this
chapter regarding public records and
public proceedings;

B. Procedures and requirements regarding
complying with a request for a public
record under this chapter;

C. Penalties and other consequences for
failure to comply with this chapter.

An elected official meets the training
requirements of this section by conducting a
thorough review of all the information made
available by the State on a publicly accessible
website pursuant to section 411, subsection 6,
paragraph C regarding specific guidance on how
a member of the public can use the law to be a
better informed and active participant in open
government. To meet the requirements of this
subsection

3. Certification of completion. Upon
completion of the training course required under
subsection 1, the elected official shall make a
written or an electronic record attesting to the
fact that the training has been completed. The
record must identify the training completed and
the date of completion. The elected official shall
keep the record or file it with the public entity to
which the official was elected.

Right to Know Advisory Committee Legislative Subcommittee Draft
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Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

agency or official that designated the public access
officer.

4. Application. This section applies to the
following elected officials:

A. The Governor;

B. The Attorney General, Secretary of
State, Treasurer of State and State Auditor;

C. Members of the Legislature elected
after November 1, 2008;

E. Commissioners, treasurers, district
attorneys, sheriffs, registers of deeds,
registers of probate and budget commmittee
members of county governments;

F. Municipal officers, clerks, treasurers,
assessors and budget committee members
of municipal governments;

G. Officials of school units and school
boards; and

H. Officials of a regional or other political
subdivision who, as part of the duties of
their offices, exercise executive or
legislative powers. For the purposes of this
paragraph, ‘'regional or other political
subdivision" means an administrative
entity or instrumentality created pursuant
to Title 30-A, chapter 115 or 119 or a
quasi-municipal corporation or special

4. Application. This section applies to the
following elected officials: ‘

A. The Governor;

B. The Attorney General, Secretary of
State, Treasurer of State and State Auditor;

C. Members of the Legislature elected after
November 1, 2008;

E. Commissioners, treasurers, district
attorneys, sheriffs, registers of deeds,
registers of probate and budget committee
members of county governments;

F. Municipal officers, clerks, treasurers,
assessors and budget committee members
of municipal governments;

G. Officials of school units and school
boards; and

H. Officials of regional or other political
subdivisions who, as part of the duties of
their offices, exercise executive or
legislative powers. For the purposes of this
paragraph, “regional or other political
subdivision” means an administrative entity
or instrumentality created pursuant to Title
30-A, chapter 115 or 119 or a quasi-
municipal corporation or special purpose

Right to Know Advisory Committee Legislative Subcommittee Draft
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Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

purpose district, including, but not limited
to, a -water district, sanitary district,
hospital district, school district of any type,
transit district as defined in Title 30-A,
section 3501, subsection 1 or regional
transportation corporation as defined in
Title 30-A, section 3501, subsection 2.

This section also applies to a public access officer
designated pursuant to section 413, subsection 1.

district, including, but not limited to, a water
district, sanitary district, hospital district,
school district of any type, transit district as
defined in Title 30-A, section 3501,
subsection 1 or regional transportation
corporation as defined in Title 30-A, section
3501, subsection 2.

Sec. 8. 1 MRSA §413 is enacted to read:

§ 413. Public access officer; responsibilities

1. Designation; responsibility. Every
agency or official shall designate to an existing
staff member the responsibility of serving as a
public _access officer to oversee responses to
requests for public records under this chapter. The
public access officer shall oversee the prompt
response to a request to inspect or copy a public
record.

A public access officer shall
complete a course of training on the requirements

2. Training.

of this chapter relating to public records and
proceedings as described in section 412.

3. Purpose; schedule. A public access
officer or other person acting on behalf of an
agency or official may not inquire into the purpose
of a request. A public access officer may inquire
as _to the schedule or order of inspection or

copying of a public record or a portion of a public

Right to Know Advisory Committee Legislative Subcommittee Draft
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Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

record under section 408.

4. Uniform treatment. A public access
officer shall treat all requests for information
under this chapter uniformly without regard to the
requester's position or occupation, the person on
whose behalf the request is made or the status of

the requester as a member of the media.

5. Comfort and facility. The public
access officer shall ensure that a person may
inspect a public record in the offices of the agency
or official in a manner that provides reasonable
comfort and facility for the full exercise of the

rights of the public under this chapter.

6. Unavailability of public access officer.
The unavailability of a public access officer may
not delay a response to a request.

Public Access Ombudsman

Sec. 9. Appropriations and allocations. The
following appropriations and allocations are made.

ATTORNEY GENERAL, DEPARTMENT OF
THE

Administration - Attorney General 0310

Initiative: Provides funds for a part-time Assistant
Attorney General position to act as the public
access ombudsman and general operating
expenses required to carry out the purposes of this
Act.

GENERAL FUND 2011-12  2012-13

5 MRSA §200-I. PUBLIC ACCESS
DIVISION; PUBLIC ACCESS
OMBUDSMAN

1. Public Access Division; Public Access
Ombudsman. There is created within the
Department of the Attorney General the Public
Access Division to assist in compliance with the
State's freedom of access laws, Title 1, chapter
13. The Attorney General shall appoint the
Public Access Ombudsman, referred to in this
section as "the ombudsman," to administer the
division.

e Statute enacted; but never
implemented due to lack of
Sfunding for position

Agreed fo
recommend
funding for full-
time position
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For Review October 21% Meeting; Revised to Reflect Subcommittee Decisions at Oct. 6™ Meeting

Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465 Current Law Interpretation of Current Subcommittee
Law and Comments Recommendation
POSITION-LEGISLATIVE COUNT  0.500  0.500
Mﬂmmﬂ_m_.m@::onm m%%.@wwo m%mm‘@wwm 2. Duties. The ombudsman shall:
A. Prepare and make available interpretive
Total $67,120 $70,576

and educational materials and programs
concerning the State's freedom of access
laws in cooperation with the Right To
Know Advisory Committee established in
Title 1, section 411;

B. Respond to informal inquiries made by
the public and public agencies and officials
concerning the State's freedom of access
laws;

C. Respond to and work to resolve
complaints made by the public and public
agencies and officials concerning the State's
freedom of access laws;

D. Furnish, upon request, advisory opinions
regarding the interpretation of and
compliance with the State's freedom of
access laws to any person or public agency
or official in an expeditious manner. The
ombudsman may not issue an advisory
opinion concerning a specific matter with
respect to which a lawsuit has been filed
under Title 1, chapter 13. Advisory opinions
must be publicly available after distribution
to the requestor and the parties involved;
and

E. Make recommendations concerning ways
to improve public access to public records
and proceedings.

3. Assistance.  The oE@zmmEms may
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Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

request from any public agency or official such
assistance, services and information as will
enable the ombudsman to effectively carry out
the responsibilities of this section.

4. Confidentiality. The ombudsman may
access records that a public agency or official
believes are confidential in order to make a
recommendation concerning whether the public
agency or official may release the records to the
public. The ombudsman's recommendation is not
binding on the public agency or official. The
ombudsman shall maintain the confidentiality of
records and information provided to the
ombudsman by a public agency or official under
this subsection and shall return the records to the
public agency or official when the ombudsman's
review is complete.

5. Report. The ombudsman shall submit a
report not later than March 15th of each year to
the Legislature and the Right To Know Advisory
Committee established in Title 1, section 411
concerning the activities of the ombudsman for
the previous year. The report must include:

A. The total number of inquiries and
complaints received;

B. The number of inquiries and complaints
received respectively from the public, the
media and public agencies or officials;

C. The number of complaints received
concerning respectively public records and
public meetings;
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For Review October 21°' Meeting; Revised to Reflect Subcommittee Decisions at Oct. " Meeting

Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

D. The number of complaints received
concerning respectively:

(1) State agencies;

(2) County agencies;

(3) Regional agencies;

{(4) Municipal agencies;

(5) School administrative units; and
(6) Other public entities;

E. The number of inquiries and complaints
that were resolved;

F. The total number of written advisory
opinions issued and pending; and

G. Recommendations concerning ways to
improve public access to public records and
proceedings.

6. Repeal.

Timelines for Compliance with Requests

Sec. 3. 1 MRSA §408, as amended by PL 2009, c.
240, §4, is further amended to read:

§ 408.Public records available for public
inspection and copying

1. Right to inspect and copy. Except as
otherwise provided by statute, every person has
the right to inspect and copy any public record
during the regular business hours of the agency or
official having custody of the public record within

1. Right to inspect and copy. Except as
otherwise provided by statute, every person has
the right to inspect and copy any public record
during the regular business hours of the agency
or official having custody of the public record

*  When person requests
information that falls
within FOA laws’

“disclosure requirements,
and governmental entity

Tabled
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Right to Know Advisory Committee: Legislative Subcommittee
Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

rdthe time limits
established in section 408-A. An agency or official

may request clarification concerning which public
record or public records are being requested, but
in any case the agency or official shall
acknowledge receipt of the request within a
reasonable period of time. A person may request
by telephone that a copy of the public record be
mailed or e-mailed to that person.

within a reasonable period of time after making
a request to inspect or copy the public record.
An agency or official may request clarification
concerning which public record or public
records are being requested, but in any case the
agency or official shall acknowledge receipt of
the request within a reasonable period of time.

knows that it has particular
records containing that
information, entity must at
least inform requesting
party that material is
available and that the
requesting party may

cone in and “inspect and
copy” the information
sought’

2. Inspection, translation and copying
scheduled. Inspection, translation and copying
may be scheduled to occur at such time as will not
delay or inconvenience the regular activities of the
agency or official having custody of the public
record sought, as long as the inspection,
translation and copying occur within the time
limits established in section 408-A. The agency or
official may use a 3rd party to make a copy of an
original public record, but a requester may not
remove the original of a public record from the
agency or official.

2. Inspection, translation and copying
scheduled. Inspection, translation and copying
may be scheduled to occur at such time as will
not delay or inconvenience the regular activities
of the agency or official having custody of the
public record sought.

3. Payment of costs. Except as
otherwise specifically provided by law or court
order, an agency or official having custody of a
public record may charge fees as follows.

A. The agency or official may charge a
reasonable fee to cover the cost of

copying.

3. Payment of costs. Except as
otherwise specifically provided by law or court
order, an agency or official having custody of a
public record may charge fees as follows.

A. The agency or official may charge a
reasonable fee to cover the cost of

copying.

7 Bangor Publishing Co. v. City of Bangor, 544 A.2d 733 (ME 1988).
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Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

B. The agency or official may charge a
fee to cover the actual cost of searching
for, retrieving and compiling the
requested public record of not more than
$10 per hour after the first hour of staff
time per request. Compiling the public
record includes reviewing and redacting
confidential information.

C. If translation is necessary, the agency
or official may charge a fee to cover the
actual cost of translation.

D. An agency or official may not charge
for inspection.

E. If the requester requests that the
public record be mailed, the agency or
official may charge a fee not greater than

the actual cost of mailing the record.

B. The agency or official may charge a
fee to cover the actual cost of searching
for, retrieving and compiling the
requested public record of not more than
$10 per hour after the first hour of staff
time per request. Compiling the public
record includes reviewing and redacting
confidential information.

C. If translation is necessary, the agency
or official may charge a fee to cover the
actual cost of translation.

D. An agency or official may not charge
for inspection.

4, Estimate. The agency or official shall
provide to the requester an estimate of the time
necessary to complete the request and of the total
cost. If the estimate of the total cost is greater than
$20, the agency or official shall inform the
requester before proceeding. If the estimate of the
total cost is greater than $100, subsection 5 applies
and the estimate must be provided within 3
business days of the request.

5.Payment in advance. The agency or
official may require a requester to pay all or a
portion of the estimated costs to complete the
request prior to the translation, search, retrieval,
compiling and copying of the public record if:

4. Estimate. The agency or official shall
provide to the requester an estimate of the time
necessary to complete the request and of the
total cost. If the estimate of the total cost is
greater than $20, the agency or official shall
inform the requester before proceeding. If the
estimate of the total cost is greater than $100,
subsection 5 applies.

5. Payment in advance. The agency or
official may require a requester to pay all or a
portion of the estimated costs to complete the
request prior to the translation, search, retrieval,
compiling and copying of the public record if:
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Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

A. The estimated total cost exceeds $100;
or

B. The requester has previously failed to
pay a properly assessed fee under this
chapter in a timely manner.

6. Waivers, The agency or official may
waive part or all of the total fee if:

A. The requester is indigent; or

B. Release of the public record requested is
in the public interest because doing so is
likely to contribute significantly to public
understanding of the operations or activities
of government and is not primarily in the
commercial interest of the requester.

A. The estimated total cost exceeds $100;
or

B. The requester has previously failed to
pay a properly assessed fee under this
chapter in a timely manner.

6. Waivers. The agency or official may
waive part or all of the total fee if:

A. The requester is indigent; or

B. Release of the public record requested is
in the public interest because doing so is
likely to contribute significantly to public
understanding of the operations or activities
of government and is not primarily in the
commercial interest of the requester.

Sec. 4. 1 MRSA §408-A is enacted to read:
§ 408-A. Timelines

1. Availability; redaction: Jocation;
collection. A public record must be made
available immediately upon request unless time is
required to redact the record so as to allow
inspection and copying of only those portions of
the record containing information that is a public
record or to locate and collect a record that is not

in active use or that is in storage.

2. Certification.  If a public record is not
available immediately, a public access officer
shall promptly certify that fact in writing to the
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Comparison of Current Law and LD 1465, An Act to Amend the Laws Governing Freedom of Access

LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

requester, provide an explanation for the delay and
either provide an opportunity to inspect or copy
the public record within 5 business days or mail or
e-mail the public record within 5 business days.

3. Large or multiple requests. If a large
public record is requested or multiple public
records are requested and the public access officer
or a person acting on behalf of the agency or
official cannot in the exercise of due diligence
produce the entire record or multiple records
within 5 business days after the request, the public
access officer shall
public record or public records when available.
The requester may waive this requirement and
request to see the public record or public records
requested as a whole when available.

4. Estimate. If the cost to comply with a
request to inspect or copy_a public record is
greater than $100, an estimate must be provided

within 3 business days of the request.

5. Failure to comply.  Failure to comply
with this section may be treated as a denial of a
request and is subject to the enforcement
provisions of this chapter.

Sec. 5. 1 MRSA §408-B is enacted to read:

§ 408-B. Inspection by requester

1. Ten business days. A requester shall
complete an inspection of a public record within
10 business days after the record is made available

for_inspection. If the inspection is not completed
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LD 1465

Current Law

Interpretation of Current
Law and Comments

Subcommittee
Recommendation

within the 10-business-day period. a public access
officer or a person acting on behalf of the agency
or official shall inform the requester that a written
request for additional time mav be filed with the
agency or official that has custody of the public
record.

2. Additional periods. An agency or
official shall allow an additional 20 business days
beyond the period in subsection 1 for a requester
to review a public record if the requester filed a
written request for additional time with the agency
or official or its public access officer or a person
acting on behalf of the agency or official. If the
inspection is not completed upon the expiration of
the additional 20 business days, the public access
officer or person acting on behalf of the agency or
official shall inform the requester that a 2nd
written request for an additional 10 days may be
filed with the agency or official that has custody
of the public record.

3. Interruption of inspection.  The time
allowed for inspection of a public record may be
interrupted if the agency or official needs to use
the public record. If an agency or official invokes
this subsection, the public access officer, no later
than 5 business days after the agency or official
takes the record back, shall inform the requester in
writing the dates that the public record will be
available for the inspection to resume, The time
allowed for an inspection is tolled during the
period in which the public record is being used by
the agency or official.
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For Review on October 21, 2011

Legislative Subcommittee
LD 1465’s Public Access Officer Provision: Proposed draft language changes

Sec. 1. 1 MRSA §402, sub-§1-B is enacted to read:

1-B.  Public access officer. "Public access officer" means the person designated pursuant to
section 413, subsection 1.

Sec. 2. 1 MRSA §412, as amended by PL 2007, c. 576, §2, is further amended to read:

§ 412.Public records and proceedings training for certain elected officials and public access
officers

1. Training required. BeginningJuly 12008 anAn elected official and a public access

officer, subject to this section shall complete a course of training on the requirements of this
chapter relating to public records and proceedings. The official or officer shall complete the
training not later than the 120th day after the date the elected official takes the oath of office to
assume the person's duties as an elected official or the person is designated as a public access

ofﬁcer pursuant to section 413 subsectlon 1. Fe%elee{eé{%ﬁelals—subjeet—te—ﬂﬂs—see&eﬂ—seﬁqﬂg—

2. Training course; minimum requirements. The training course under subsection 1
must be designed to be completed by an official or a public access officer in less than 2 hours. At
a minimum, the training must include instruction in:

A. The general legal requirements of this chapter regarding public records and public
proceedings;

B. Procedures and requirements regarding complying with a request for a public record
under this chapter; and

C. Penalties and other consequences for failure to comply with this chapter.

An elected official or public access officer meets the training requirements of this section by
conducting a thorough review of all the information made available by the State on a publicly
accessible website pursuant to section 411, subsection 6, paragraph C regarding specific guidance
on how a member of the public can use the law to be a better informed and active participant in
open government. To meet the requirements of this subsection, any other training course must
include all of this information and may include additional information.

3. Certification of completion. Upon completion of the training course required under
subsection 1, the elected official or public access officer shall make a written or an electronic
record attesting to the fact that the training has been completed. The record must identify the
training completed and the date of completion. The elected official shall keep the record or file it
with the public entity to which the official was elected. A public access officer shall file the
record with the agency or official that designated the public access officer.

4. Application. This section applies to the following elected officials:
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For Review on October 21, 2011

Legislative Subcommittee
LD 1465’s Public Access Officer Provision: Proposed draft language changes

A. The Governor;
B. The Attorney General, Secretary of State, Treasurer of State and State Auditor;
C. Members of the Legislature elected after November 1, 2008;

E. Commissioners, treasurers, district attorneys, sheriffs, registers of deeds, registers of
probate and budget committee members of county governments;

F. Municipal officers, clerks, treasurers, assessors and budget committee members of
municipal governments;

G. Officials of school units and school boards; and

H. Officials of a regional or other political subdivision who, as part of the duties of their
offices, exercise executive or legislative powers. For the purposes of this paragraph,
"regional or other political subdivision" means an administrative entity or instrumentality
created pursuant to Title 30-A, chapter 115 or 119 or a quasi-municipal corporation or
special purpose district, including, but not limited to, a water district, sanitary district,
hospital district, school district of any type, transit district as defined in Title 30-A, section
3501, subsection 1 or regional transportation corporation as defined in Title 30-A, section
3501, subsection 2.

This section also applies to a public access officer designated pursuant to section 413, subsection
1.

Sec. 3. 1 MRSA §413 is enacted to read:

§ 413. Public access officer: responsibilities

1. Designation; responsibility. Each State agency, county and municipality shall
designate an existing employee as its public access officer to serve as the contact person for that
agency, county or municipality with regard to requests for public records under this chapter. [add
language about making name of contact available to public?? Need to mention that the contact
person is not solely responsible for fulfilling request or that request has to be made to POA??] ]

2. Training. A public access officer shall complete a course of training on the
requirements of this chapter relating to public records and proceedings as described in section
412,
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Legislative Subcommittee: 2011

1. Criminal History Record Information Act revision

2. LD 1465, An Act To Amend the Laws Governing Freedom of Access

3. Requests for public records: necessity of formalities (Chris Parr)

4. Governor’s letter of 14 July 2011: Clarify the parameters of what really
constitutes government business. (His example is grocery receipts for the Blaine
House.)

5. Governor’s letter of 14 July 2011: Address the abuse of FOA for political
purposes: requests made simply to gum up the work of the office and keep the
office from moving initiatives forward. He suggested looking at increasing the

$10/hour rate as well as ways to combat abuses.

6. Status of Maine Public Broadcasting Network records under the Freedom of
Access laws (Mike Brown)

7. Request from the Maine Heritage Policy Center to Maine State Housing Authority
for information about public employees;

8. Definition of “reasonable time” (Dwight Hines)
9. Application of FOA laws to volunteer fire departments (Dwight Hines)

10. Use of technology for the purpose of remote participation by members of public
bodies

11. Drafting templates

12. Storage, management and retrieval of public officials’ communications, especially
email

G:\STUDIES 201 1\Right to Know Advisory Committee\Legislative Subcommittee\responsiblities for 2011.doc (9/1/2011 8:55:00
AM)))
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FAQ suggested updates
10-21-11

GENERAL QUESTIONS

What is the Freedom of Access Act?

The Freedom of Access Act ("FOAA”) is a state statute that is intended to
open the government of Maine by guaranteeing access to the “public records”
and “public proceedings” of state and local government bodies and agencies.

Are federal agencies covered by the Freedom of Access Act?

No. The Freedom of Access Act does not apply to federal agencies operating
in Maine or to federal government records. A similar but different federal
statute called the “Freedom of Information Act” applies to the federal
government. This federal statute does not apply to state or local government
bodies, agencies or officials.

You can ﬁnd the text of the Freedom of Information Act, 5 U.S.C. § 551 et
seq., at: http//www usdol gov/oip/folastat.htm or you can find more genera/
/nformat/on on the Freedom of Information Act at: http://answers. usa, aov/
cai-binfasaict.clo/php/enduser/stdadp. php?n fagids ’

Who enforces the Freedom of Access Act?

Any aggrieved person may appeal to any Superior Court in the state to seek

rellef for an alleged violation of the Freedom of Access Act. | M.R.S.A. &
‘1. Superior Courts Directory: nttp:// v
nevior/dired

Relief can be in the form of an injunction issued by the court that directs the
government body, agency or official to comply with the law, such as by
providing access to a public proceeding or by making public records available
for inspection or copying.

In addition, the Office of the Attorney General or the District Attorneys may
bring an enforcement action seeking penalties if the alleged violation is
willful. L M. RS A, & 410,

What are the penalties for failure to comply with the Freedom of
Access laws?

A state government agency or local government entity whose officer or
employee commits a willful violation of the Freedom of Access laws commits
a civil V|olat|on for which a forfeiture of not more than $500 may be
adjudged. 1 M.R S A & 410. Under the current law, there are no criminal
penalties for failure to comply with a request for public records. It is a Class
D crime to mtentlonally remove alter, or destroy documents belonging to a
state office. 1 M.K.m». A &

Right to Know Advisory Committee: Legislative Subcommittee draft page 1




FAQ suggested updates
10-21-11

Are elected officials required to take training on the Freedom of
Access laws?

Yes Beginning July 1, 2008, elected officials must complete a course of
i irg on the requirements of the Freedom of Access laws.

Which elected officials are required to take Freedom of Access
training?

Elected officials required to complete the training include:

« the Governor

e Attorney General, Secretary of State, Treasurer of State and State
Auditor

» Legislators elected after November 1, 2008

o« Commissioners, treasurers, district attorneys, registers of deeds,
registers of probate and budget committee members of any county

« Municipal officers, clerks, treasurers, assessors and budget committee
members of municipal governments

o Officials of school units and school boards

« Officials of regional or other political subdivisions, including officials of
water districts, sanitary districts, hospital districts, transit districts or
regional transportation districts.

What does the training include?

At a minimum, the training must be designed to be completed in less than 2
hours and include instruction in:

» the general legal requirements regarding public records and public
proceedings

o the procedures and requirements regarding complying with a request
for a public record

o the penalties and other consequences for failure to comply with the
law

Elected officials can meet the training requirement by conducting a thorough
review of the material in this FAQ section of the State’s Freedom of Access
website or by completing another training course that includes all off this
information but may include additional information.
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Do training courses need to by certified by the Right to Know
Advisory Committee?

No. Training courses do not need the approval of the Right to Know Advisory
Committee, or any other State agency.

How do elected officials certify they have completed the training?

After completing the training, elected officials are required to make a written
or electronic record attesting that the training has been completed. The
record, which will be available to the public, must be kept by the elected
official or filed with the public entity to which the official was elected. A
wmma training completion form is available (This file requires the free Adobe

PUBLIC RECORDS

What is a public record?

The Freedom of Access Act defines “public record” as “any written, printed or
graphic matter or any mechanical or electronic data compilation from which
information can be obtained, directly or after translation into a form
susceptible of visual or aural comprehension, that is in the possession or
custody of an agency or public official of this State or any of its political
subdivisions, or is in the possession or custody of an association, the
membership of which is composed exclusively of one or more of any of these
entities, and has been received or prepared for use in connection with the
transaction of public or governmental business or contains information
relating to the transaction of public or governmental business”. A number of
exceptions are speuﬂed (See the discussion of exemptions below)

s\f f* t\ S 1Y

5 '\\\','

Do I have to be a citizen of this state to submit a Freedom of Access
Act request for a public record?

No. The Freedom of Access Act prOVIdes that every person” has the right to
inspect and copy public records. 1 M. K.% A, & 408 (13,

How do I make a Freedom of Access Act request for a public record?
See the ¥ '

£ a Reouest nage on

Is there a form that must be used to make a Freedom of Access Act
request?

No. There are no required forms.

Does my Freedom of Access Act request have to be in writing?

No. The Freedom of Access Act does not require that requests for public
records be in writing. However, most bodies and agencies ask individuals to
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submit requests in writing in order to maintain a record of when the request
was received and what records were specifically requested.

What should I say in my request?

In order for the body, agency or official to promptly respond to your request,
you should be as specific as possible when describing the records you are
seeking. If a particular document is required, it should be identified
precisely—preferably by author, date and title. However, a request does not
have to be that specific. If you cannot identify a specific record, you should
clearly explain the type of records you are seeking, from what timeframe and
what subject the records should contain. For example, assume you want to
obtain a list of active landfills near your home. A request to the state
Department of Environmental Protection asking for “all records on landfills” is
very broad and would likely produce volumes of records. The fees for such a
request would be very high; the agency would likely find your request too
vague and ask that you make it more specific. On the other hand, a request
for “all records identifying landfills within 20 miles of 147 Main Street in
Augusta” is very specific and the request might fail to produce the
information you desire because the agency has no record containing data
organized in that exact fashion. You might instead consider requesting any
record that identifies “all active landfills in Augusta” or “all active landfills in
Kennebec County.” It is more likely that a record exists which contains this
information. You might also want to explain to the agency exactly what
information you hope to learn from the record. In other words, if you are
really trying to determine whether any active landfills near your home in
Augusta accept only wood waste, this additional explanation may help the
agency narrow its search and find a record that meets the exact request.

Does an agency have to acknowledge receipt of my request?

Yes. An agency or ofﬂaal must acknowledge receipt of a request within a
reasonable period of time. L MRSA § 4 L

Can an agency ask me for clarification concerning my request?

Yes. An agency or official may request clarification concerning which public
record or public records are being requested. 1 MKSA §408 (1),

When does the agency or official have to make the records available?

"

The records must be made available “within a reasonable period of time
after the request was made. 1 M.R.5. 4. & 408 (1}, The agency or official can
schedule the time for your lnspectlon, translatlon and copying of the records
during the regular business hours of the agency or official, and at a time that
W|II not delay or mconvemence the regular activities of the agency of official.
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Does an agency have to produce records within 5 days of my
request?

No. The records that are responsive to a request must be made available
“within a reasonable period of time” after the request was made. 1 b &
408 (1), Agencies must respond in wrltmg within 5 working days onIy if your

U oS ... 0

request is denied in whole or in part. 1 MRSA § 409 (13,

Do I have to go to the agency to inspect the records or can I ask the
agency or official to mail me the records?

The Freedom of Access Act only requires the agency or official to make the
records available to you for inspection and copying, it does not require the
agency or official to mail records. However, depending on the volume of
records produced in response to your request, some agencies or officials may
be willing to mail copies to you. The agency may charge a reasonable fee to
cover the cost of making the copies for you. 1 M.R.S. A, S Ll B3 AL

When may a governmental body refuse to release the records 1
request?

- The Freedom of Access Act provides that certain categories of documents are
not public records. Included among these are records that have been
designated confidential by statute, documents subject to a recognized legal
privilege such as the attorney-client privilege or the work-product privilege,
records describing security plans or procedures designed to prevent acts of
terrorism, medical records, juvenile records, and the personal contact

mformatnon of public employees contained within records. | ¥ H.5.4. &
5 ‘5“\”:‘

For a list of records or categories of records deemed by statute to be
conﬂdentlal or otherwise not a public record, see the Stz '
List. While this listing may not be totally complete it contains the vast
maJortty of exceptions to the Freedom of Access Act.

What happens if a public record holds some information that is open
to the public and some information that falls within an exception to
the Freedom of Access Act?

Some public records contain a mixture of information that is public and
information that is confidential or otherwise not subject to public inspection
under the Freedom of Access Act. If the record you requested contains any
confidential or excepted information, the custodian will decide if the
confidential or excepted information can be adequately redacted or blacked
out so that public access can be provided or if public access to the document
should be denied.

Does an agency have to explain why it denies access to a public
record?
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Yes. When an agency denies access to a public record, it must provide the
reason for its denial in writing within 5 working days of the date of the
Freedom of Access Act request. 1 M. K. S.A. § 409 (1),

What can I do if I believe an agency has unlawfully withheld a public
record?

If you are unsatisfied with an agency’s decision to withhold access to certain
records, you are entitled to appeal, within 5 working days of your receipt of
the written notice of denial, to any Superior Court within the state. 1
M.R.S.A. & 409 {1} Superior Courts Directory:
nttoswww. courts. state, me.us/maine courts/superior/directory.shiml

May a governmental body ask me why I want a certain record?

The Freedom of Access Act does not specifically prohibit agencies or officials
from asking why an individual is requesting a public record. However, if
asked, the individual is not required to provide a reason for seeking a record,
and the agency cannot deny an individual’s request based solely on either the
individual’s refusal to provide a reason or the reason itself. An agency or
official may request clarlﬁcatlon concermng Wthh public record or public
records are being requested. 1L M.R.&.A. & 4 !

Can I ask that public reports or other documents be created,
summarized or put in a particular format for me?

No. A public officer or agency is not required to prepare reports, summaries,
or compilations not in existence on the date of your request.

Similarly, a public officer or agency is not required to produce a record in an
alternate format if the record can be made available for public inspection and
copying in the format in which it exists. If the record requires translation in
order for it to be made available for public inspection and copying, the
agency or official must translate the record but can charge you a fee to cover
the actual cost of translation. i ™.} L B AnR (3

I asked a public official a question about a record, but he/she didn't
answer. Is he/she required to answer my question?

No. A public officer or agency is not required under the Freedom of Access
Act to explain or answer questions about public records. The Act only
requires officials and agencies to make public records available for inspection
and copying.

What records must a public officer or agency keep, and how long do
they have to keep them?

The Generally, the Freedom of Access law does not control what records
must be retained or for how long they must be retained. Public officers and
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agencies are required to keep all records made or received or maintained by
that officer or agency in accordance with other law or rule. 5 MESA § 92-A
{5} (This file requires the free Adobe Reader).

However, the Freedom of Access law does require that a public body keep a
summary of its public proceedings. The summary must include: the date,
time and place of the proceeding; the members of the public body, recorded
as either present or absent; and all motions and votes taken, by individual
member if the vote is by roll call. The summary can be in_any medium,
including audio, video and electronic. This requirement applies to public
bodies that do more than serve in an advisory capacity. 1 MRSA §403 (2)

How long records must be kept depends on the type of record and the value

governments to estabhsh rules for the retention and disposition of
government records, including the length of time that certain records need to
be preserved by the agency before they are either destroyed or sent to the
Maine State Archives for long-term or permanent retention.

Are an agency’s or official’s e-mails public records?

Any record, regardless of the form in which it is maintained by an agency or
official, can be a public record. As with any record, if the e-mail is “in the
possession or custody of an agency or public official of this State or any of its
political subdivisions, or is in the possession or custody of an association, the
membership of which is composed exclusively of one or more of any of these
entities, and has been received or prepared for use in connection with the
transaction of public or governmental business or contains information
relating to the transaction of public or governmental business” and is not
deemed confidential or excepted from the Freedom of Access Act, it
constitutes a “public record". ‘ A, & &

Can an agency charge for public records?

There is no initial fee for submitting a Freedom of Access Act request and
agencnes cannot charge an individual to inspect records. } ¥ A, & 408
. However, agencies can and normally do charge for copylng records
Although the Fre