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BY GOVERNOR PUBLIC LAW
STATE OF MAINE
IN THE YEAR OF OUR LORD

TWO THOUSAND AND EIGHTEEN

H.P.1092 - I..D. 1588
An Act To Maintain Access to Property on Discontinued Roads

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 23 MRSA §3026-A, sub-§1, as enacted by PL 2015, c. 464, §5, is
amended to read;

1. Notification of discontinuance to abutting property owners. The municipal

A. For a proposed discontinuance of a town way, the notice must inchude
information regarding the potential discontinuance or retention of a public easement,
including maintenance obligations for and the right of access to the way under the
discontinuance or retention of a public casement, and information regarding the rights
of abutting property owners to enter into apreements regarding maintenance of and
access to the discontinued way.

B. For a proposed discontinuance of a town way that is abutted by property not
otherwise accessible by a public way, the notice must include information, in addition
to the information required in paragraph A, regarding the right of abutting property
owners to create private easements and the municipal requirements under subsection
1-A,

Paragraphs A and B apply to town ways that are not discontinued as of October 1, 2018,

As used in this subsection, "best practicable notice” means. at minimum, the mailing by
the United States Postal Service, postage prepaid. first class, of notice to abutting
property owners whose addresses appear in the assessment records of the municipality.

Sec. 2. 23 MRSA §3026-A, sub-§1-A is enacted to read:
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1-A. Discontinuance after October 1, 2018 of a town way with abutting property
not_otherwise accessible. A municipality may not discontinue a town way that is not
discontinued as of October 1, 2018 nursuant to this section if that town way is abutted by
property not otherwise accessible by a public way, unless the municipal officers have
complied with this subsection.

A. The municipal officers shall wait one year from the date of notice provided
pursuant o subsection 1, paragraph B before proceeding with the discontimmance
process, to allow abutting property owners the opportunity to grant private easements
that run with the title of the property owners' land for the purpose of allowing travel
along the way for all abutting property owners and their lessees and guests,

B. After the one-vear waiting period required in paragraph A, the municipal officers
may:

{1) Proceed with the discontinuance process pursuant to this section, as longas a

public easement is retained: or

(2)_If the municipal officers verify that private easements that run with the title
of the property owners' land for the purpose of allowing travel along the way for
all abutting proverty owners and their lessees and guests have been filed with the
registry of deeds, proceed with the discontinuance process without retaining a
public easement.

Sec. 3. 23 MRSA §3026-A, sub-§4, as enacted by PL 2015, c. 464, §5, is
amended to read:

4. Approval of order of discontinuance and damage awards. Ten—orsmore
busiae derys—after—the—publ --..-.:; pHFsaan o—subsection 5 _'1"_Im_municipal
legislative body must vote upon the order of discontinuance submitted to it:

A. To approve the order of discontinuance and the damage awards and to appropriate
the money to pay the damages; or

B. To disapprove the order of discontinuance.

The vote required by this subsection must be conducted 10 or more business days after
the public hearing purguant to _subsection 3. except that, for a town way that is not
discontinued as of Qctober 1, 2018, in 8 municipality in which the mumicipal legislative
body is the fown meeting, the vote must be conducted at the next regularly scheduled
annual town meeting,

Sec. 4. 33 MRSA c. 7, sub-¢. 1-B is enacted to read:

SUBCHAPTER 1-B
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NONRESIDENTIAL PROPERTY DISCLOSURES

§191. Definitions

As used in_this subchapter. unless the context otherwise indicates. the following
terms have the following meanings.

1. Nonresidential real properiy. "Nonresidential real property” means real estate
that is not residentiai real property as defined in section 171, subsection 6.

2. Public easement, "Public easement” has the same meanine as i Title 23, section
3021, subsection 2.

3. Town way. "Town way" has the same meaning as in Title 23, section 3021,
subsection 3.

§192. Applicability; exemptions

This subchapter applies to the transfer of any interest in nonresidential real property,
whether by sale, installmnent land contract, lease with an option to purchase or any other
option to purchase, If a person licensed to practice real estate brokerage is involved in the
transaction, the licensee jis subject to the requirements of licensure in Title 32, chapter
114. The following transfers are exempt from this subchapter:

1. Court order. Transfers pursuant to court order, including, but not limited to.
transfers ordered by a court in the administration of an estate. transfers pursuant to a writ
of execution, transfers by any foreclosure sale, transfers by a trustee in bankruptcy,
transfers by eminent domain and fransfers resulting from a decree for specific

performance;

2. Default. Transfers to a mortgagee by a mortgagor or successor in interest who is
in default or transfeis to a beneficiary of a deed of trust by a trustor or successor in
interest who is in default;

3. Co-owner. Transfers from one or more co-owners solely fo one or more other co-
OWhers;

4. Testate: intestate succession. Transfers pursuant to testate or intestate
succession:

5. Divorce. Transfers between spouses resulting from a judgment of divorce or a
judgment of separate maintenance or from a property settlement apreement incidental to
such a judgment;

6. Living trust. Transfers to a living trust; and

7. Corrective deed. Transfers that, without additional consideration and without
changing ownership or ownership interest, confirm, correct, modify or supplement a deed
previously recorded.
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§193. Disclosures

Unless the transaction is exempt under section 192, the seller of nonresidential real
property shall provide to the purchaser a property disclosure statement containing the
following:

1. Roads on or abutting property. Information identifving any abandoned or
discontinued town ways, any public easements and any private roads located on or
abutting the property, if known by the seller; and

2. Road maintenance. Information identifying the party or parties responsible for
maintenance of any abandoned or discontinued town way, public easement or private
road on or abutting the property identified pursuant fo subsection 1, including any
responsible road association, if known by the seller.
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Be it enacted by the People of the State of Maine as follows:

Sec. 1. 23 MRSA §3026-A, sub-§2, as enacted by PL 2015, c. 464, §5, is
amended to read:

2. Municipal officers meet to discuss proposed discontinuance and file order of
discontinnance. The municipal officers shall discuss a proposed discontinuance of a
town way or public easement at a public meeting and file an order of discontinnance with
the municipal clerk that specifies:

A. The location of the town way or public easement;
B. The names of abutting property owners;

C. The amount of damages, if any, determined by the municipal officers to be paid to
each abutting property owner; and

D. Whether or not a public easement is retained.

If a proposal includes the discontinuance of a town way without retention of a public
casement, that must be stated explicitly in the order of discontinuance; otherwise, the

pubhc easement is retamed @a—p&bﬁe—ea&eaa&e&t-&s—re%&med—aﬂ—e@h@f%@ﬁh&

eeﬂ%er—ef—the—way The pubhc easement may not be d1sc0nt1nued if it DI’OVldCS the sole

access to any property. If a public easement is retained, the purpose for the public
easement must be stated in the order and the municipality is responsible for keeping the
easement passable for that purpose. If a public easement is not retained, all interests of
the municipality in the discontinued way pass to abutting property owners to the center of
the way.

Sec. 2. 23 MRSA §3026-B is enacted to read;

83026-B. Maintenance of town ways providing access to residential structures

Notwithstanding section 3026-A. a town may not discontinme a way on which there is

a residential structure if that way is the only way that provides access to that residential
structure, A fown is required to keep passable for use by motor vehicles a way that is

prevented from being discontinued pursuant to this section,

Sec. 3. l23 MRSA §3028, sub-§1, as enacted by PL 1991, ¢. 195, is amended to
read:

1. Presumption of abandonment. It is prima facie evidence that a town or county
way not kept passable for the use of motor vehicles at the expense of the municipality or
county for a period of 30 or more consecutive years has been discontinued by
abandonment. A presumption of abandonment may be rebutted by evidence that
manifests a clear intent by the municipality or county and the public to consider or use the
way as if it were a public way or by evidence that there is a residential stmcture that
depends upon the way for its sole access as described in section 3026-B. A proceeding to
discontinue a town or county way may not prevent or estop a nunicipality from asserting
a presumption of abandonment. A municipality or its officials are not liable for
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nonperformance of a legal duty with respect to such ways if there has been a good faith
reliance on a presumption of abandonment. Any person affected by a presumption of
abandonment, including the State or a municipality, may seek declaratory relief to finally
resolve the status of such ways. A way that has been abandoned under this section is
relegated to the same status as it would have had after a discontinuance pursuant to
section ept-that-thi T e A rinative vote he
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easement-forrecreational-use 3026-A. A presumption of abandonment is not rebutted by
evidence that shows isolated acts of maintenance, unless other evidence exists that shows

8 clear intent by the municipality or county to consider or use the way as if it were a
public way.

Sec. 4. 23 MRSA §3201 is amended to read:
§3201. Removal required; damages

When any ways—are public way is blocked or encumbered with snow, the road
commissioner shall forthwith cause so much of # the snow to be removed ertredden
dowsn as will render them the way passable, The town may direct the manner of doing it.
In case of sudden injury to public ways or bridges, he the road commissioner shall
without delay cause them to be repaired. All damage, accruing to a person in his the
person's business or property through neglect of such road commissioner or the municipal
officers of such town to so render passable public ways that are blocked or encumbered
with snow, within a reasonable time, may be recovered of such town by a civil action.

Sec. 5. 23 MRSA §3202 is amended to read:

§3202. Mail routes; snow fences

used cal-an eway he-swidth O-feet;-and-the Wherever there is an
established mail route over a right-of-way held by a municipality, the municipal officers
of the municipality shall ensure that the way is kept safe for the use of the mail carrier
throughout the vear in accordance with United States Postal Service regulations. When
any rmunicipality fails to keep an established mail route safe for the mail carrier,
responsible persons may proceed ag provided under sections 3652, 3653 and 3654. All
damage accruing to a person. business or property through neglect of such municipal
officers to render the way passable for the mail carrier within a reasonable time may be
recovered of such municipality by a civil action. The municipal officers of towns, or any
road commissioner under their direction, may take down fences upon the line of public
highways when they deem determine it necessary to prevent the drifting of snow therein

on those public highways, but theyshall the fences mmst in due season be replaced, in as
good condition as when tzken down, without ¢xpense 1o the owner.
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SUMMARY

This bill prohibits a municipality from discontinuing a road on which there is a
residential structure that depends upon the road for its sole access and requires the
municipality to plow snow from that road and keep it passable. The bill allows for the
rebuttal of the presumption of abandonment of a public way if there is a residential
structure that depends on the way for its sole access, The bill requires municipalities to
maintain mail routes in accordance with United States Postal Service regulations.
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L.D. 1588
Date: (Filing No. H- )

STATE AND LOCAL GOVERNMENT

Reproduced and distributed under the direction of the Clerk of the House.

STATE OF MAINE
HOUSE OF REPRESENTATIVES
128TH LEGISLATURE
SECOND REGULAR SESSION

COMMITTEE AMENDMENT “ ” to H.P. 1092, L.D. 1588, Bill, “An Act To
Maintain Mail Routes and Access to Residential Structures”

Amend the bill by striking out the title and substituting the following:
'An Act To Maintain Access to Property on Discontinued Roads'

Amend the bill by striking out everything after the enacting clause and before the
summary and inserting the following:

'Sec. 1. 23 MRSA §3026-A, sub-§1, as enacted by PL 2015, c. 464, §5, is
amended to read:

1. Notification of discontinuance to abutting property owners. The municipal
officers shall give best practicable notice to alt abutting property owners of a proposed
discontinuance of a town way or public easement. As—used-in-this-subseetion—"best

H

A. For a proposed discontinuance of a town way. the notice must include

information regarding the potential discontinuance or retention of a public easement,
including maintenance obligations for and the right of access to the way under the
discontinuance or reteniion of a public easement. and information regarding the rights
of abutting property owners to enter into agreements regarding mainienance of and
access to the discontinued way,

B. For a proposed discontinuance of a town way that is abutted by property not
otherwise accessible by a public way, the notice must include informatign, in addition
to the information required in paragraph A, reparding the right of abutting property
owners to create private easements and the municipal requirements under subsection
1-A.

Paragraphs A and B apply to town ways that are not discontinued as of October 1, 2018.
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COMMITTEE AMENDMENT “  * to H.P. 1092, L.D. 1588

As used in this subsection, "best practicable notice” means. at minimum, the mailing by
the United States Postal Service, postage prepaid, first class. of notice to abutting
property owners whose addresses appear in the assessment records of the municipality,

Sec. 2. 23 MRSA §3026-A, sub-§1-A is enacted to read:

1-A. Discontipuance after October 1, 2018 of a town way with abutfing property
not etherwise accessible. A municipality mayv not discontinue a town way that is not
discontinued as of October 1, 2018 pursuant to this section if that town way is abutted by
property not otherwise accessible by a public way, unless the municipal officers have
complied with this subsection,

A. The municipal officers shall wait one vear from the date of notice provided
pursuant to_subsection 1. paracraph B before proceeding with the discontinuance
process, to allow abutting property owners the opportunity to grant private easements
that run with the title of the property owners' land for the purpose of allowing travel
along the way for all abutting property owners and their lessees and guests.

B. Afier the ope-vear waiting period required in paragraph A, the municipal officers
may:
(1) Proceed with the discontinuance process pursuant to this section, as long as a
public easement is retained; or

(2)_1If the municipal officers verify that private easements that run with the title
of the property owners' land for the purpose of allowing travel along the way for
all abutting property owners and their lessees and guests have been filed with the
registry of deeds, proceed with the discontinuance process without retaining a
public easement.

Sec. 3. 23 MRSA §3026-A, sub-8§4, as enacted by PL 2015, c. 464, §5, is
amended to read:

4. Approval of order of discontinuance and damage awards. Tenormere
iness—days—afier—the—publichearing pursnent-losubsection—3—the The municipal
legislative body must vote upon the order of discontinuance submitted to it:

A. To approve the order of discontinuance and the damage awards and to appropriate
the money to pay the damages; or

B. To disapprove the order of discontinuance.

The vote reguired by this subsection must be conducted 10 or more business days after

the public hearing pursuant to subsection 3. except that, for a town way that is not
discontinued as of October 1, 2018, in a municipality in which the municipal legislative
body is the town meeting, the vote must be conducted at the next regularly scheduled
annual town meeting,

Sec. 4, 33 MRSA c. 7, sub-c, 1-B is enacted to read:

SUBCHAPTER 1-B
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COMMITTEE AMENDMENT * " io H.P. 1092, L.D. 1588

NONRESIDENTIAL PROPERTY DISCLOSURES
§191. Definitions

As used in this_subchapter, unless the context otherwise indicates, the following
terms have the following meanings.

1. Nonresidentiai real property. "Nonresidential real property" means real estate
that is not residential real property as defined in section 171, subsection 6.

2. Public easement. "Public casement” has the same meaning as in Title 23, section
3021, subsection 2.

3. Town way. "Town way" has the same meaning as in Title 23, section 3021,
subsection 3.

§192. Applicability: exemptions

This subchapter applies to the transfer of any interest in nonresidential real property,
whether by sale, installment land contract, lease with an option to purchase or any other
option to purchase. If a person licensed to practice real estate brokerage ig involved in the
transaction, the licensee is subject to the requirements of licensure in Title 32, chapter
114, The following transfers are exempt from this subchapter:

1. Court order. Transfers pursuant fo court order, including, but not limited to,
transfers ordered by a court in the administration of an estate, transfers pursuant to a writ
of execution, transfers by any foreclosure sale. transfers by a trusteg in bankruptey,
transfers by eminent domain and transfers resulting from a decree for specific
performance;

2. Default. Transfers to a mortgagee by a mortgagor or successor in interest who is
in default or transfers to a beneficiary of a deed of trust by a trustor or successor in
interest who is in default;

3. Co-owner, Transfers from one or more co-owners solely to one or more other co-
OWNErS;

4,  Testate; intestate succession. Transfers pursuant to tfestate or intestate
succession:

5. Divoree. Transfers between spouses resulting from a judgment of divorce or a
judgment of separate maintenance or from a property settlement agreement incidental to

such a judgment;
6. Living trusf. Transfers to a Hving gust: and

7. Corrective deed. Transfers that, without additional consideration and without
changing ownership or ownership interest, confirm. correct, modify or supplement a deed
previously recorded,

§193. Disclosures

Unless the transaction is exempt under section 192, the seller of nonresidential real

property shall provide to the purchaser a property disclosure statement containing the
following:
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COMMITTEE AMENDMENT “ " to HLP, 1092, L.D. 1588

1. Roads on or abutting property. Information identifying anv abandoned or
discontinued town wavys, any public easements and any private roads located on or
abutting the property. if known by the seller: and

2. Road maintenance. Information identifving the party or parties responsible for
maintenance of any abandoned or discontinued town way, public easement or private

road on or abutting the property identified pursuant to subsection 1, including any
responsible road asgociation, if known by the seller,

SUMMARY

This amendment replaces the bill and changes the title. The amendment makes the
following changes to the law governing discontinuance of town ways.

1. It requires that notice of a proposed discontinuance of a town way include
information regarding the potential discontinuance or retention of a public easement,
including maintenance obligations for and the right of access to the way under the
discontinnance or retention of a public easement, and information regarding the rights of
abutting property owners to enter into agreements regarding maintenance of and access to
the discontinued way.

2. It requires that for a proposed discontinuance of a town way abutted by property
not otherwise accessible by a public way the municipal officers provide additional notice
to abutting property owners regarding their right to create private easements.

3. It prohibits the municipality from proceeding with discontinuance of a town way
abutted by property not otherwise accessible by a public way unless the municipal
officers have first given the additional notice to abutting property owners and allowed
one year for the abutting property owners to grant easements that run with the title of the
property owners' land for the purpose of allowing travel along that way for all abutting
property owners and their lessees and guests. If after one year the abutting property
owners have not created such private easements, the town may discontinue the way, but
only if a public easement is retained. If after one year the abutting property owners have
created such private easements, the town officers may proceed with discontinuance
without retaining a public easement.

4. It specifies that for a municipality in which the municipal legislative body is the
town meeting, a vote on the order of discontinuance must be conducted at the next
regularly scheduled annual town meeting,

5. It provides that the above changes apply only to town ways not discontinued as of

- October 1, 2018.

The amendment also requires a seller of nonresidential real estate to provide the
purchaser a property disclosure staternent that includes information about any abandoned
or discontinued roads, public easements or private roads on or abutting the property, if
known by the seller. The disclosure must also include information about who is
responsible for mamtenance of such roads or easements, including any responsible road
association, if known by the seller. It exempts certain property transfers that do not
involve a traditional seller and purchaser from these requirements.
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Be it enacted by the People of the State of Maine as follows:
Sec. 1. 23 MRSA §3026-A is enacted to read:

§3020-A. Maintenance of public easements held by a municipality

A public easement held by a nmmicipality must be maintained by the municipality to
ensure use and enjoyment in accordance with section 3021, subsection 2.

Sec. 2. 23 MRSA §3028, sub-§1, as enacted by PL. 1991, c. 195, is amended to
read:

1. Presumption of abandonment. It is prima facie evidence that a town or county
way not kept passable for the use of motor vehicles at the expense of the municipality or
county for a period of 30 or more consecutive years has been discontinued by
abandonment. A presumption of abandonment may be rebutted by evidence that
manifests a clear intent by the municipality or county and the public to consider or use the
way as if it were a public way. A proceeding to discontinue a town or county way may
not prevent or estop a municipality from asserting a presumption of abandonment. A
naunicipality or its officials are not liable for nonperformance of a legal duty with respect -
to such ways if there has been a good faith reliance on a presumption of abandonment.
Any person affected by a presumption of abandonment, including the State or a
municipality, may seek declaratory relief to finally resolve the status of such ways. A
way that has been abandoned under this section is relegated to the same status as it would
have had after a discontinuance pursuant to section 3026, except that this status is at all
times subject to an affirmative vote of the legislative body of the municipality within
which the way lies making that way an easement for recreational use. If the municipality
votes affirmatively to make the way an easement for recreational vse, the municipality
shall maintain the easement for such use. A presumption of abandonment is not rebutted
by evidence that shows isolated acts of maintenance, unless other evidence exists that
shows a clear intent by the municipality or county to consider or use the way as if it were
a public way.

SUMMARY

This bill provides that a municipality must maintain a public easement held by the
municipality to ensure use and enjoyment in accordance with the definition of a public
casement. A mumicipality must also maintain an easement when a municipality votes
affirmatively to make a way an easement for recreational use.

Page 1 -127LR1401(01)-1
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Mandate preamble. This measure requires one or more local units of government
to expand or modify activities so as to necessitate additional expenditures from local
revenues but does not provide funding for at least 90% of those expenditures. Pursuant to
the Constitution of Maine, Article IX, Section 21, 2/3 of all of the members elected to
each House have determined it necessary to enact this measure.

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 23 MRSA §2060, sub-§2, as enacted by PL 1999, c. 188, §2, is amended
to read:

2. Effect and exceptions. Upon discontinuance, all interests of the county or
municipality pass to the abutting property owners to the center of the way, including any
public easement, in accordance with section 3026 3026-A. When the Department of
Transportation is an abutting owner, then the interests in the way pass to the property
owner opposite the department's ownership in accordance with a plan showing the right-
of-way line established for the new highway location by the department. The plan must
be referenced in the order of discontinuance.

Sec. 2. 23 MRSA §3021, sub-§1-A is enacted to read:

1-A. Municipal legislative body. "Municipal legislative body" has the same
meaning as in Title 30-A, section 2001, subsection 9.

Sec. 3. 23 MRSA §3021, sub-§2, as enacted by PL 1975, c. 711, §8, is amended
to read:

2. Public easement. "Public easement” means an easement held by a municipality
for purposes of public access to land or water not otherwise connected to a public way,
and includes all rights enjoyed by the public with respect to private ways created by
statute prior to the-effeetive-date-of this-Aet July 29, 1976, Private ways created pursuant
to former sections 3001 and 3004 prior to the-effeetive-date-of thisAet July 29, 1976 are
public easements.

Sec, 4. 23 MRSA §3026, as repealed and replaced by PL 1981, ¢. 683, §1, is
repealed.

Sec. 5. 23 MRSA §§3026-A is enacted to read:

§3026-A. Discontinuance of town ways

A municipality may terminate in whole or in part anv interests held by it for highwav
purposes. A municipality discontinuing a town way or public easement in this State must
meet the following requirements.

1. Notification of discontinuance to abutting property owners. The municipal
officers shall give best practicable notice to all abutting property owners of a proposed
discontinuance of a town way_or public easement. As used in this subsection, "best

practicable notice" means, at minimum, the mailing by the United States Postal Service,
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postage prepaid, first class, of notice to abuiting property owners whose addresses appear
in the assessment records of the municipality,

2. Municipal officers meet to discuss proposed discontinnance and file order of
discontinuance. The municipal officers shall discuss a proposed discontinuance of a
town way or public easement at a public meeting and file an order of discontinnance with
the municipal clerk that specifies:

A, The location of the fown way or public easement;

B. The names of abutting property owners:

C. The amount of damages, if any, determined by the municipal officers to be paid to
each abuiter;

D, For a town way, whether or not a public easement will be retained, If the existing
legal rights of abutting property owners to access their property will be eliminated, a
public easement or right-ofsway for the abutting property owners must be retamed:
and

E. If a public easement is to be retained:

{1) The extent of municipal maintenance and lability responsibilities. if any: and

(2} The restrictions on how the public may use the public easement, if any,

If a proposal includes the discontinuance of a public easement that must be stated
explicitly in the order of discontinuance.

3. Public hearing. The municipal officers shall hold a public hearing on the order of
discontinuance of a town way or public easement filed pursuant to subsection 2.

4. Approval of order of discontinuance and damage awards. Ten or more

business days after the public hearing pursuant to subsection 3., the municipal legisiative
body must vote upon the order of discontinuance submitted to it:

A. To approve the order of discontinuance, including the public easement and the

restrictions set in the order and the damage awards, and to appropriate the money to
pay the damages; or

B. To disapprove the order of discontinuance.

If the order of discontinuance of a public easement is approved, the abutters of that public

easement st be granted a right-of-way prior to the filing of the certificate of
discontinnance pursuant to subsection 3.

5. Certificate of discontinuance filed. The municipal clerk shall record an attested
certificate of discontinuance afier a vote by the municipal legislative body under
subsection 4 in the registry of deeds and with the municipality, The certificate must
describe the town way or public easement. any rights-of-way granted and the final action
by the municipal legislative body. The date the certificate of discontinuance is filed is the
date the town way or public easement is discontinued. The registry of deeds shall record

a _certificate of discontinuance under the name of the town way or public eagement, the
name of the municipality and the names of the abutters,

Page 2 - 127LR1363(01)-1




- section 3027-A.

6. Liability. A municipality or its officials are not liable for nonperformance of a
legal duty with respect to a town or county way that has not been kept passable for the
use of motor vehicles at the expense of the municipality for a period of 30 or more vears.

An easement for public utility facilities necessary to provide or maintain service
remains in a discontinued town way regardless of whether a public easement is retained.
Upon approval by a municipal legislative body of an order to discontinue a town way and
retain a public easement, unless otherwise stated in the order, all remaining interests of
the municipality pass fo the abutting property owners in fee simple to the center of the

way.

Sec. 6. 23 MRSA §3027, sub-§1, as amended by PL 1987, c. 385, §1, is further
amended to read:

1. Vacation of ways. Whers When proposed town ways have been described in a
recorded subdivision plan and lots have been sold with reference to the plan, the
municipal officers, after notice fo the municipal planning board or office, may, on their
own initiative, on petition of the abutting property owners or on petition of any person
claiming a property interest in the proposed way, vacate in whole or in part proposed
ways that have not been accepted. The municipal officers shall give best practicable
notice, as defined in section 3026 3026-A, subsection 2 1, of the proposed vacation to
owners of lots on the recorded subdivision plan and their mortgagees of record. The
notice shall must conform in substance to the following form:

NOTICE

(The municipal officers of) (A petition has been filed with the municipal officers
of) {Name of Town or City) (propose to)
(to vacate) the following {ways) (way) shown upon a subdivision plan {named) (dated)
(and) recorded in the County Registry of Deeds, Book of
Plans, Volume , Page

(Herein list or describe ways to be vacated)

If the municipal officers enter an order vacating (these ways) (this way) any person
claiming an interest in (these ways) (this way) {(adverse to the claims of the petitioners)
must, within one (1) year of the recording of the order, file a written claim thereof under
oath in the County Registry of Deeds and must, within one hundred
eighty (180) days of the filing of the claim, commence an action in the Superior Court in
County in accordance with the Maine Revised Statutes, Title 23,

The municipal officers shall file an order of vacation with the municipal clerk that
specifies the location of the way, the names of owners of lots on the recorded subdivision
plan and the amount of damages, if any, determined by the municipal officers fo be paid
to each lot owner or other person having an interest in the way. Damages and reasonable
costs as determined by the municipal officers shalt must be paid by the petitioners, if any.

Sec, 7. 23 MRSA §3028, sub-§1, as enacted by PL 1991, ¢. 195, is amended to
read:

Page 3 - 127LR1363(01)-1
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1. Presumption of abandonment. # Except as provided by subsection 1-A, it is
prima facie evidence that a town or county way not kept passable for the use of motor
vehicles at the expense of the municipality or county for a period of 30 or more
consecufive years has been discontinued by abandonment, A presumption of
abandonment may be rebutted by evidence that manifests a clear intent by the
municipality or county and the public to consider or use the way as if it were a public
way. A proceeding to discontinue a town or county way may not prevent or estop a
municipality from asserting a presumption of abandonment. A municipality or its
officials are not lable for nonperformance of a legal duty with respect to such ways if
there has been a good faith reliance on a presumption of abandonment. Any person
affected by a presumption of abandonment, including the State or a municipality, may
seek declaratory relief to ﬁnally resolve the status of such ways. A way that has been
abandoned under this section : : {54

and all remaining mterests of the mumcmahtv pass to the abutting property owners in fee

simple to the center of the way. A way that has been abandoned ynder this section is at
all times subject to an affirmative vote of the legislative body of the municipality within
which the way lies making that way an easement for recreational use. A presumption of
abandonment is not rebutted by evidence that shows isolated acts of maintenance, unless
other evidence exists that shows a clear intent by the municipality or county to consider
or use the way as if it were a public way.

Sec. 8. 23 MRSA §3028, sub-§1-A is enacted to read:

1-A. Termination through discontinuance process only. For a town way that does
not meet the requirements of subsection 1 as of January [, 2020, a municipality may
terminate in whole or in part any interests held by it for highway purposes only through

the discontinuance process pursuant to section 3026-A, This subsection is not intended to
modify commeon law regarding abandonment of a road.

Sec. 9. 23 MRSA §3028, sub-§5 is enacted to read:

5. Filing, If after the effective date of this subsection the municipal officers, either
on their own or after being presented with evidence of abandonment or discontinuance,
determine that a town way has been discontinued by abandonment pursuant to subsection
1. the munjcipal clerk shall file a record of this determination with the registry of deeds
and the municipality. The registry of deeds shall record a document regarding an
abandoned town way under the name of the town way, the name of the municipality and

the names of the abutters. If a municipality provides records obtained from the regisiry of
deeds, the municipality may charge a reasonable fee for these records.

Sec. 10. 23 MRSA §3029-A is enacted to read:

§3029-A. Damage to public easement; cause of action

1. Cause of action. An owner of property abutting a discontinued or abandoned
road in which a public easement exists may bring a civil action in Superior Court for

damages and injunctive relief against a person who causes damage to the road in a way

Page 4 - 127LR1363(01)-1
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that impedes reasonable access by the property owner to the property ownet's property by
motor vehicle as defined in Title 29-A_ section 101, subsection 42.

2. Damages. Damages mav be sought pursuant to subsection 1 in_an amount

reasonably necessary to restore the road to ifs condition prior to the use by the person
against whom the action is brought.

3. Atiorney's fees and costs. If the plaintiff under subsection 1 is the prevailing
party, the plaintiff may be awarded reasonable attornev’s fees and costs.

Sec. 11. 35-A MRSA §2308, as amended by PL 2011, c. 623, Pt. B, §9, is further
amended to read:

§2308. Protection of utility facilities upon discontinuance of public ways

In proceedings for the discontinuance of public ways, public ways may be
discontinued in whole or in part. The discontinuance of a town way must be pursuant to
Title 23, section 3026 3026-A. Unless an order discontinning a public way specifically
provides otherwise, the public easement provided for in Title 23, section 3626 3026-A
includes an easement for public utility facilities and for the permitted facilities of entities
authorized under section 2301 to comstruct lines. A utility or entity may continue to
maintain, repair and replace its installations within the limits of the way or may construct
and maintain new facilities within the limits of the discontinued way, if it is used for
travel by motor vehicles, in order to provide utility or telecommunications service, upon
compliance with the provisions of sections 2503, 2505, 2506, 2507 and 2508.

Sec. 12. Municipalities to develop list of town ways. A municipality may
prepare a list of all town ways in that municipality that are currently maintained with
public funds; a List of all town ways that have been discontinued since 1965 and whether
or not a public casement was retained, if known; and a hist of all town ways that have
been abandoned since 1965 and whether or not a public easement was retained, if known.
A municipality shall publish any such lists on its publicly accessible website or make
copies available at the municipal office. A municipality may charge a reasonable fee for
the lists. A municipality shall record the lists at the appropriate county registry of deeds.
The registry of deeds shall record these lists under the name of the municipality. The
Department of Transportation may provide a municipality a list of that municipality's
state and state aid highways and individual town ways.

SUMMARY
This bill changes the laws governing discontinued and abandoned roads.

Under current law, a presumption of abandonment exists if a municipality fails to
keep a way passable for the use of motor vehicles at the expense of the municipality fora
period of 30 or more vears. This bill eliminates that presumption for ways that have not
met that statutory requirement by January 1, 2020. Instead, for all other public ways, the
bill provides a new discontimuance process, which will be the only means for a
municipality to actively terminate its interests in a public way. The new discontinuance
process specifies 5 steps a municipality must follow to discontinue a road: the notification
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of proposed discontinuance to the abutting property owners; a meeting of municipal
officers to discuss the proposed discontinuance and the filing of an order of
discontinuance specifying whether or not there will be a public easement and any public
use restrictions or municipal maintenance and liability responsibilities for the public
easerment; a public hearing on the discontinuance; approval of the order of discontinuance
by the municipal legislative body; and the filing of the certificate of discontinuance by the
municipal clerk in the registry of deeds and with the municipality. The bill requires the
abutters of a public easement that is discontinued to be granted a right-of-way. The
municipality may charge a reasonable fee to fulfill any request for records obtained by the
municipality from the registry of deeds.

The bill continues to exempt a municipality from liability for nonperformance of a
legal duty with respect to a town or county way that has not been kept passable for the
use of motor vehicles at the expense of that municipality for a period of 30 or more years.

It requires that a public easement must be retained in a discontinued road if abutting
property owners need to use it to access their property. It also provides that a public
utility casement will be in place whenever a road is discontinued, regardiess of whether a
public easement is retained.

A way that is presumptively abandoned retains a public easement, as is the default
position under current law. The bill does not modify common {aw abandonment.

The bill allows a municipality to prepare a list of all town ways in that municipality
that are currently maintained with public funds; a list of all town ways that have been
discontinued since 1965 and whether or not a public easement was retained, if known;
and a list of all town ways that have been abandoned since 1965 and whether or not a
public easement was retained, if known. If a municipality prepares a list, the municipality
must publish the list on its publicly accessible website or make copies available at the
municipal office, for which the mumicipality may charge a reasonable fee. The
municipality must record the list at the county registry of deeds,
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L.D. 1325
Date: (Filing No. H- )

STATE AND LOCAL GOVERNMENT

Reproduced and distributed under the direction of the Clerk of the House.

STATE OF MAINE
HOUSE OF REPRESENTATIVES
127TH LEGISLATURE
SECOND REGULAR SESSION

COMMITTEE AMENDMENT “ * to H.P. 903, L.D. 1325, Bill, “An Act To
Ensure a Public Process When Discontinuing or Abandoning a Public Road”

Amend the bill by striking out all of the mandate preamble (page 1, lines 1 to 5 in
LD)

Amend the bill by striking out all of sections 5 to 10 and inserting the following:
‘Sec. 5. 23 MRSA §3026-A is enacted to read:

§3026-A. Discontinuance of fown wavs

A municipality may terminate in whole or in part any interests held by it for highway

purposes. A municipality discontinuing a town way or public easement in this State nmast
meet the following requirements.

1. Notification of discontinuance to abutting property owners. The municipal
officers shall give best practicable notice to_all abutting property owners of a proposed
discontinuance of a town way or public easement. As used in this subsection, "best
praciicable notice" means, ai minimum, the mailing by the United States Postal Service.
nostage nrepaid, first class, of notice to abufting property owners whose addresses appear
in the assessment records of the municipality,

2. Municipal officers meet to discuss proposed discontinuance and file order of
discontinuance. The municipal officers shall discuss a proposed discontinuance of a
town way or public easement at a public meeting and file an order of discontinuance with
the municipal clerk that specifies:

A. The location of the town way or public easement;

B. The names of abutting property owners;

C.. The amount of damages, if any, determined by the municipal officers to be paid to
each abutting property owner; and

D. Whether or not a public easement is retained.

Page 1 - 127LR1363(02)-1
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COMMITTEE AMENDMENT “ " to ILP, 803, L.D. 1325

If a proposal includes the discontinuance of a public easement, that must be stated
explicitly in the order of discontinuance; otherwise, the public easement is retained. If a
public casement is retained, all other intercsts of the municipality in the discontinued
way, if any. pass to abutting property owners to the cenier of the way. If a public
eagement is not retained, all interests of the municipality in the discontinued way passto
abutting property owners to the center of the way.

3. Public hearing. The municipal officers shall hold a public hearing on the order of
discontinnance of a town way or public easement filed pursuant to subsection 2.

4. Approval of order of disconfinuance and damage awards. Ten or more

business days after the public hearing pursuant to subsection 3, the municipal legislative
body must vote upon the order of discontinuance submitted to it:

A, To approve the order of discontinuance and the damage awards and to appropriate
the money to pay the damages: or

B. To disapprove the order of discontinuance,

5. Certificate of discontinuance filed. The municipal clerk shall record an attested
certificate of discontinuance afler a vote by the municipal lepiglative body under

subsection 4 in the registry of deeds. The certificate must describe the town way or
public easement and the final action by the municipal legislative body. The date the
certificate is filed is the date the town way or public easement is discontinued. The
registry of deeds shall record a certificate of discontinuance under the name of the town
way_or public easement, the name of the municipality and the names of the abutting
property owners. The municipal clerk shall provide a photocopy of the certificate to the

Department of Transportation, Bureau of Maintenance and Operatjons.

6. Utility easement. An easement for public utility facilities necessary to provide or
maintain service remains in a discontinued town way regardless of whether a public
easement is retained. Upon approval by a municipal legisiative body of an order to
discontinue a town way and retain a public easement, unless otherwise stated in the order,

all remaining interests of the municipality, if any, pass to the abutting property owners in
fee simple to the center of the way.

Sec. 6. 23 MRSA §3027, sub-§1, as amended by PL 1987, c. 385, §1, is further
amended to read:

1. Vacation of ways. Where When proposed town ways have been described in a
recorded subdivision plan and lots have been sold with reference to the plan, the
municipal officers, after notice to the municipal planning board or office, may, on their
own initiative, on petition of the abutting property owners or on petition of any person
claiming a property interest in the proposed way, vacate in whole or in part proposed
ways that have not been accepted. The municipal officers shall give best practicable
notice, as defined in section 3026 3026-A, subsection 2 1, of the proposed vacation to
owners of lots on the recorded subdivision plan and their mortgagees of record. The
notice shatt must conform in substance to the following form:

NOTICE
(The municipal officers of) (A petition has been filed with the municipal officers
of) (Name of Town or City) (propose to)
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COMMITTEE AMENDMENT “ " to H.P. 903, L.D. 1325

(to vacate) the following (ways) (way) shown upon a subdivision plan (named) (dated)
{and) recorded in the County Registry of Deeds, Book of
Plans, Volume , Page

(Herein list or describe ways to be vacated)

If the municipal officers enter an order vacating (these ways) (this way) any person
claiming an interest in {these ways) (this way) (adverse to the claims of the petitioners)
must, within one (1) vear of the recording of the order, file a written claim thereof under
oath in the County Registry of Deeds and maist, within one hundred
eighty (180) days of the filing of the claim, commence an action in the Superior Court in
County in accordance with the Maine Revised Statutes, Title 23,

section 3027-A.

The municipal officers shall file an order of vacation with the municipal clerk that
specifies the location of the way, the names of owners of lots on the recorded subdivision
plan and the amount of damages, if any, determined by the municipal officers to be paid
to each lot owner or other person having an interest in the way. Damages and reasonable
costs as determined by the municipal officers shalt must be paid by the petitioners, if any.

Sec. 7. 23 MRSA §3028, sub-§5 is enacted to read:

5. Filing, If after the effective date of this subgection the rmumicipal officers, either
on their own or after being presented with evidence of abandonment, determine that a
town way has been discontinued by abandonment pursuant to subsection 1, the municipal
clerk shall file a record of this determination with the registry of deeds. The absence of a
filing of a determination of discontinuation by abandonment may not be construed as

evidence against the statns of abandonment. The registry of deeds shall record a
document regarding an abandoned town way under the name of the town way, the name

of the mumicipality and the names of the abutting property owners. The municipal clerk
shall provide a cgopy of the document regarding an abandoned town way to the
Department of Transportation, Bureau of Maintenance and Operations.

Sec. 8. 23 MRSA §3029-A is enacted to read:

§3029-A. Damage to public easement; cause of action

1. Cause of action. An owner of property abutting a_discontinued or abandoned
road in which a public easement exists may bring a civil action in Superior Court for

damages and injunctive relief against a person who causes damage to the road in a
manner that impedes reasonable access by the property owner to the property owner's
property by motor vehicle as defined in Title 29-A, section 101, subsection 42,

2. Damages. Damages may be sought p_uisuant to_subsection 1 in an amount
reasonably necessary to restore the road to its condition prior to the use by the person
against whom the action is brought,

3. Attorney's fees and costs. If the plaintiff under subsection 1 is the prevailin
party, the plaintiff may be awarded reasonable attornev's fees and costs.

4. Application. This section does not apply to:
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COMMITTEE AMENDMENT “  “to HP, 903, LD. 1325

A. A law enforcement officer who, in an emergency and within the scope of that law
enforcement officer's employment, operates a motor vehicle on a public easement: or

B. An emergency responder who, in an emergency and while performing the duties
of an emergency responder, operates a motor vehicle on a public easement.’

Amend the bill by striking out all of section 12 and inserting the following:

‘Sec. 12. Municipality to develop or supplement list of town ways. A
municipality may develop or update publicly available inventories relating to all known
town ways or former town ways, or segments of town ways, discontinued and
discontinued by abandonment within its municipal borders and share such ioventories
with the Department of Transportation, Bureau of Maintenance and Operations.
Information pertaining to discontinued town ways may include a sufficient description of
the town way or former town way, any known judicial determination regarding the status
of a public easement on the former town way, the date of discontinuance and the
governmental entity effecting the discontinuance. Tnformation pertaining to town ways
discontinued by abandonment may include a sufficient description of the town way or
former town way, any known judicial determination regarding the status of a public
easement on the former town way and the last known date of regular, publicly funded
maintenance of the town way or former town way or segment of the town way. Boards of
county commissioners, landowners, road associations, surveyors and other interested
parties may share relevant information with municipalities and the Department of
Transportation, Bureau of Maintenance and Operations. By November 1, 2018, the
Department of Transportation shall share with the joint standing commitiee of the
Legislature having jurisdiction over state and local government matters an update on the
stafus of any road inventories developed by mumicipalities, including any noted
challenges or obstacles associated with determining the status of roads discontinued for
public maintenance by units of government other than the municipalities' legislative
bodies.'

Amend the bill by releftering or renumbering any nonconsecutive Part letfer or
section number to read consecutively.

SUMMARY

This amendment retains the new discontinuance process proposed in the bill for a
municipality to actively terminate its interests in a public way. The bill requires that if a
public easement is to be retained the municipal officers identify the extent of municipal
maintenance and liability responsibilities and any restrictions on how the public may use
the public easement. The amendment instead specifies that when filing an order of
discontinuance the municipal officers must specify whether or not a public easement is
retained, and, if this is not specified, the public easement is retained. The new
discontinuance process proposed in the bill specifies steps a municipality must follow to
discontinue a road: the notification of proposed discontinuance to the abutting property
owners; a meeting of municipal officers to discuss the proposed discontinuance and the
filing of an order of discontinnance; a public hearing on the discontinuance; approval of
the order of discontinunance by the municipal legislative body; and the filing of the
certificate of discontinuance by the municipal clerk in the registry of deeds and with the
municipality. The amendment adds that the municipal clerk must provide a photocopy of

Page 4 - 127L.R1363(02)-1

COMMITTEE AMENDMENT



ool v B W R e

COMMITTEE AMENDMENT “ " to FLP. 903, L.D. 1325

the certificate to the Department of Transportation, Bureau of Maintenance and
Operations and removes the requirement that the clerk file the certificate with the
numnicipality.

The amendment removes from the bill the requirement that abutters of a public
easement must be granted a right-of-way prior to the filing of a certificate of
discontinuance if a discontinuance order is approved.

The amendment removes language in the bill that eliminates presumption of
abandonmient for ways that do not meet the statutory requirements by January 1, 2020.
Statutory abandonment remains a means for a municipality to actively terminate its
interests in a public way.

The amendment retains the provision of the bill that provides that a public utility
easement is in place whenever a road is discontinued, regardless of whether a public
easement is retained,

The amendment retains the provision of the bill that provides that a municipal clerk
must file a record with the registry of deeds that a town way has been discontinued by
abandonment if, either on their own or after being presented with evidence of
abandonment, the municipal officers determine that a town way has been discontinued by
abandonment. The amendment requires the municipal clerk to provide a copy of the
document to the Department of Transportation, Bureau of Maintenance and Operations.

The amendment retains language in the bill regarding a cause of action for a property
owner whose property abuts a discontinued or abandoned road with a public easement.
The property owner may bring a civil action in Superior Court for damages and injunctive
relief against a person who causes damage to the road. The amendment excludes law
enforcement officers and emergency responders who damage the road while responding
to an emergency from having a civil action filed against them.

Instead of, as in the bill, allowing a municipality to prepare a list of all town ways in
the municipality maintained with public funds, a list of all town ways discontinued since
1965 and whether or not a public casement was retained and a list of all town ways
abandoned since 1965 and whether or not a public easement was retained, the amendment
allows a municipality to develop or update publicly available inventories of all known
town ways and former town ways, or segments of town ways, that have been
discontinued or discontinued by abandonment within its borders. Municipalities may
include the following information on discontinued town ways: a description of the town
way or former town way; any known judicial determination regarding the status of a
public easement on the former town way; the date of the discontinuance; and the
governmental entity effecting the discontinuance. Municipalities may include the
following for town ways discontinued by abandonment: a description of the town way or
former town way; any known judicial determination regarding the status of a public
easement on the former town way; and the last known date of regular, publicly funded
maintenance of the town way or former town way or segment of the town way.
Municipalities may share their inventories with the Department of Transportation, Bureau
of Maintenance and Operations.
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The Department of Transportation is required to update the joint standing committee
of the Legislature having jurisdiction over state and local government matters by
November 1, 2018 on the status of any road inventories developed by municipalities.

The fiscal note on the amendment identifies a requirement in this amendment as a
potential insignificant state mandate. In order to be a mandate pursuant to the

- Constitution of Maine, a provision must require a local unit of government to expand or

modify its activitics so as to necessitate additional expenditures from local revenue. The
committee finds that the provisions identified as a potential mandate do not require a
local unit of government to expand or modify its activities so as to necessitate additional
expenditures from local revenue.

The requirement in the amendment that a municipality make an appropriate filing in
the registry of deeds if it makes a final determination that a road has been abandoned does
not require an expansion or modification of activities so as to necessitate additional
expenditures from local revenue since there is no requirement that a municipality
abandon one of its roads or determine the road has been abandoned. The amendment
requires only that a municipality take the appropriate legal step of recording a
determination of abandonment if the municipality chooses to make such a determination.

FISCAL NOTE REQUIRED
(See attached)
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Be it enacted by the People of the State of Maine as follows:

Sec. 1. 23 MRSA §3026, sub-§1, as enacted by PL. 1981, c. 683, §1, is amended
to read:

1. General procedures; maintenance of public easement. A municipality may
terminate in whole or in part any interests held by it for highway purposes. A
municipality may discontinue a town way or public easement after the municipal officers
have given best practicable notice to all abutting property owners and the mumicipal
planning board or office and have filed an order of discontinuance with the municipal
clerk that specifies the location of the way, the names of abutting property owners and the
amount of damages, if any, determined by the municipal officers to be paid to each
abutter.

Upon approval of the discontinuance order by the legislative body, and unless otherwise
stated in the order, a public easement shall, in the case of town ways, must be retained
and all remaining interests of the municipality shalt pass to the abutting property owners
to the center of the way. If a public easement is retained and, at the time of approval of
the discontinuance order, there are legal residences on the property abutting that public
easement, the municipality, at the expense of that municipality, shall keep that public
easement reasonablv passable for the use of motor vehicles for the purpose of access to
the residences abutting that public easement. If a public easement is not retained, all
interests of the municipality pass to the abutting property owners to the center of the way
and the municipality is not responsible for maintenance of that discontinued town way.
For purposes of this section, the words "public easement" shal include, without
limitation, an easement for public utility facilities necessary to provide service.

Sec. 2. 23 MRSA §3202 is repealed and the following enacted in its place:
§3202. Mail routes

If a municipality holds a right-of~way over which there is a mail route, it is the
responsibility of that municipality to keep the mail route to the standard required by
United States Postal Service regulations. :

SUMMARY

This bill requires a municipality that discontinues a town way but that retains a public
easement on that town way to continue to maintain that public easement, at the expense
of the municipality, so-that it is reasonably passable by motor vehicles if there are legal
residences on the property abutting the town way at the time of discontinuance. If a
municipality discontinues a town way and specifically discontinmies the public easement
on that town way, the interests of the municipality pass to the abutting property owners to
the center of the town way and the municipality is not required to keep the town way
passable. As defined in current law, a town way includes a county way not discontinued
prior to July 29, 1976.
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This bill also requires a municipality to maintain a mail route located on a right-of-
way held by the municipality to the standard required by United States Postal Service
regulations.

Page 2 - 127LR2694(01)-1




126th MAINE LEGISLATURE

FIRST REGULAR SESSION-2013

No. 1177
In Senate, March 26, 2013

Legislative Document
S.p. 414

An Act To Implement the Recommendations from the Discontinued
and Abandoned Roads Stakeholder Group

Reference to the Committee on State and Local Government suggested and ordered printed.

T A T
DAREK M. GRANT
Secretary of the Senate

Presented by Senator SAVIELLO of Franklin.
Cosponsored by Representative KESCHL of Belgrade.

Printed o8 recycled paper




30
31
32
33
34
EN]
36
37

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 23 MRSA §3026, sub-§1, as enacted by PL 1981, ¢. 683, §1, is amended
to read;

1. General procedures. A mumicipality may terminate in whole or in part any
interests held by it for highway purposes. A municipality may discontinue a town way or
public easement after the mumnicipal officers have given best practicable notice to all
abutting property owners and the municipal plamning board or office and have filed an
order of discontinuance with the municipal clerk that specifies the location of the way,
the names of abutting property owners and the amount of damages, if any, determined by
the municipal officers to be paid to each abutter.

o = a {411 onerbrL-o
------ H Y

center—of~the—way If a legislative body decides to retain a public casement after
discontinnance of a town way, the legislative body must vote in the affirmative to retain
the public easement and to assume liability and responsibility for the easement to the
extent of its intended use. If the municipality fails to maintain the public easement for 2
years, the public easement is discontinued and the public’s interest is abolished. An
easement rmust be given to a property owner requiring access to the owner’s property if a
municipality disconfinues a town way and no longer retains an interest in the property.

Continued use of an existing access may not be precluded unless an equivalent access is
available. For purposes of this section, the words "public easement” shelt include,
without limitation, an easement for public utility facilities necessary to provide service.

Sec. 2. 23 MRSA §3026, sub-§3 is enacted to read:

3. Discontinued or abandoned town way. Notwithstanding subsection 1,
beginning January 1, 2016, a town way may not be discontinued or abandoned by a
municipality unless the municipality decides by an affirmative vote to discontinue or
abandon the town way.

Sec. 3. 23 MRSA §3028, as amended by PL 2009, c. 59, §1, is repealed.

Sec. 4. Develop list of town ways. By January 1, 2016, a municipality shall
prepare a list of all town ways in that municipality the municipality intends to keep in
repair with public funds pursuant to the Maine Revised Statutes, Title 23, chapter 304, If
by January 1, 2016 a town way is not included on the municipality’s list, the town way is
discontinued with no public easement. A municipality shall publish the list on its
publicly accessible website. An abutter of the town way has 2 years from the date of the
publication of the list to file a claim pursuant to Title 23, section 3027-A, subsection 2
with the legislative body of the municipality.
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SUMMARY

This bill implements the recommendations of the stakeholder group established by
the Department of Agriculture, Conservation and Forestry pursuant to Resolve 2011,
chapter 120 to review discontinued and abandoned roads. This bill provides that if a
municipality decides to retain a public easement after the municipality discontinues a
town way, the municipality must vote in the affirmative to retain the public easement and
that if the municipality fails to maintain the public easement for 2 years, the public
easement is discontinued and the public’s interest in the easement is abolished. The bill
requires that a municipality give an easement to a property owner that requires access to
the property owner's property if the municipality discontinues a town way. Current law
allows a numicipality to discontinue a town way by giving notice to all abutting property
owners and the municipal planning board and filing an order of discontinuance with the
municipal clerk. The bill, beginning on January 1, 2016, requires that a municipality
must vote in order to discontinue a town way. The bill also requires that by January 1,
2016 every municipality prepare a list of all municipal town ways that the municipality
intends to keep in repair with public funds pursuant to the Maine Revised Statutes, Title
23, chapter 304 and to publish the list on its publicly accessible website. If a town way
has not been included on the list by January 1, 2016, the town way is discontinued with
no public easement and the abutiers of the town way have 2 years to file a claim pursuant
to Title 23, section 3027-A, subsection 2 against the municipality.
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