Analysis of Title 28-A pursuant to Resolve 2019, chapter 15

PART 1: GENERAL PROVISIONS

Chapter 1: General Provisions

§1. Comphlance required; penalty

CONFLICT: Under this section, if a person’s putchase, importation, transportation,
manufacture, possession ot sale of alcohol violates “law” (not limited to Title 28-A or
even State law), it is @ Class E eréme. 'This conflicts with statutes in other Titles. For
example, 29-A MRSA §2112-A makes it @ traffic infraction if either the operator or a
passenger in a vehicle on 2 public way possesses an open alcoholic beverage container.
CONFLICT: The default Class E ctime in this section conflicts with othet, specific
crimes. For example, §2081(1)(A) makes it a Class D crime to sell liquor to a minot.
o Swuggestion (to resolve both conflicts): Add “Unless otherwise provided by law” to
the beginning of Section 1.
CLARITY: Is this default Class B crime intended to apply to licensees? Or, are they
only subject to administrative discipline unless a specific criminal penalty is specified?

§1-A. License tequired

§2. Definitions

TERMINOLOGY: Sub-§§5 & 11: should “brewery” and “distillery” be defined

rather than “brewer” and “distiller,” because these are terms used in §1355-A?

Compare: sub-§29 (“small brewery”); sub-§29-A {“small distillery™); sub-§29-B (“small

winery”); sub-§37 (“winery”).

o  If change to brewer to brewery, should probably change terms “tenant brewer”
and “host brewer” to “tenant brewery” and “host brewery” in §1355-A(6) and the
term “brewers” to “breweries” in §752(2)(B).

o If change “distiller” to “distillery”, should make conforming changes in remainder
of Title 28-A (examples: §1051(6), §1451(3), §1551(3)(A) and §1505(3)). If retain
the “distiler” definition, should change tetminology in §1355-A from “distillery™
to “distiller” and consider changing the term “small distiflery” to “small distiller.”

INCONSISTENCY: Sub-§§5 & 29: should “brewery” definition mirror definition of

“small brewery”’—i.e., by discussing kegging, bottling etc.?

CLARITY: Sub-§8: “certificate of approval holder means an instate manufacturer,

out-of-state manufacturer or out-of-state wholesaler licensed by the burean.”

o Lssne 1 (wording): Although in-state manufacturers and out-of-state wholesalers are
“licensed” by BABLO, out-of-state manufactures receive “certificate([s] of
approval” under §1361, Probably should rewrite definition to say: “an out-of-
state manufactuter issued a cettificate of apptroval by the bureau or an in-state
manufacturer or out-of-state wholesaler licensed by the burean.”

o Losue 2 (teope): Ae out-of st
Certificate of approval questions.

CLARITY: Sub-§15, {H: why does the “hotel” definition state hotels “may” serve

meals and then define when a hotel is “consideted to be serving meals™? ez questions

under §1002 (“hotels which do not serve food’—not meals—eligible for a specific type
of license) and §1061(3) (requiting hotels to have 10% income from foed—not meals).

TERMINOLOGY: Sub-§15, {E & {V: Should “railroad corporations” and either

“vessel corporations” or “vessel companies” be listed as types of licensed
establishments instead of or in additon to “dining and passenger cars” and “vessels”?

o Compare sub-§15, JA (“aitline” is a licensed establishment, not aircraft); §1077
(licenses issued to public service corporations, including licenses to “vessel
companies operating boats™ and to “tailroad corporation[s| operating dining cars
ot passenget cars”); §652(6) (public service corpotation’s license is sufficlent for
all of its “steamboats, cars, tattroads ot aircraft”).

o Ifkeep “dining and passenger cass” as a defined type of licensed establishment,
should “cars” in the definition be teplaced with “railtoad cars” for clarity?

CLARITY: Sub-§16-A: “low-alcohol spirits product”. The regulation of these

products is 2 bit unclear. See AppendixB: Low=alcohol spirits product questions.

CLARITY: sub-§18: “malt liquot,” Is the third and final sentence of this defmition

‘spirits manufacturers included? See Appendix’A:
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intended to be permissive (malt liquor also ércfudes products that don’t contain spirits)
ot restrictive (malt iquor exeiuder products that contain spitits)? If the latter (which
seems likely), pethaps rewrite the sentence to state this clearly.

TERMINOLOGY: Sub-§23 (“pool hall”) and sub-§19-A (“minibat”} — both
probably should be moved to the list of licensed establishments in sub-§15.

CLARITY: Sub-§24: “premises.” "The general defimition limits the scope to the real
estate of a “licensee”; B then extends the definition to include the place where a
B.Y.Q).B. sponsot, who receives a “permit” not a license, is conducting a function.
Should 2 similar extension of the definition be made for the location where a bottle
club, which “registers” but is not licensed, operates?

o Compare §161 (bottle club provision, containing rules about what may occur on the
“premises™) with §163 (B.Y.O.B. provision, also containing rules about what may
occut on the premises).

o . Alternative option: remove sub-§24, B and instead define “premises” for purposes
of §161 and §163 within those sections.

CLARITY: Sub-§§12-A: “hard cidet.” 'The regulation of these products is 2 bit

unclear. See Ap der questions;

CLARITY: Sub-§27: the terms “tetailer” and “retail licensee™ are used interchangeably

in Title 28-A. Probably should apply this definition to both.

o ‘The tetms “off-premise retail licensee” and “on-premise retail licensee” should
use the word “premises” not “premise” (OPLA / Revisor’s Office request).

ERAMIMNOLO by iyt ) sty n s e, S AratiNad camtenta?? vn Comiiira?? (dafio ol
Eric o trHo EEE iyt e cHSEHeg-5Hi1 O o S mveam

CLARITY: Sub-§34: “wholesale licensee” is defined as a person “licensed” by the

bureau as a wholesaler. Is this term intended to include both:

o in-state wholesalers of malt iquor and wine who are licensed under §1401 and

o out-of-state wholesalers of malt liquor, wine and/or spirits who receive a
certificate of approval under §1361 to sell alcohol to Maine?

Sec Appendix J: Wholesale Licensee Definition question

TERMINOLOGY: Sub-§35: the term “wholesaler” is defined to include those who

purchase and resell “malt or brewed beverages or wines” — should that say “malt liquor

or wine” to match the defined terms?

§3-B. Payments submitted to the
burezu

CLEANUP: Remove portion of §3-B(1)(A) that refers to fortifted wine, as it is no
longer relevant after June 30, 20142

§4. Business days and hours

§5. Prevailing time

§6. Form of advertising restricted

OMISSION? What is the penalty for a non-Hcensee who violates sub-§§1 or 32

o Explanation: Non-licensees are ineligible for Ch, 33 penalties and this offenise does
not fall within rabric of the general Class E crime in §1.

§7. Action not maintainable upon
promise to pay for liquor

§8. Entrances from premises

CLARYTY: What does this section mean — can we clarify the langnage?

o Does it mean that, if a licensee wants to add 2 new door to the premises that is
not listed on or deseribed in the original fcense application, BABLCO must first approve
that change in writing? Does VLA agtee with this mterpretation? If so, rewrite,

§19. Class A restaurant and off-
premise retail licensee on same
premises

§11. Retailer on same premises as other
businesses

CLARITY: What does sub-2 mean when it states “any petsons faking a drink of liguor to
another” and “affering a drink of guor to another”? Is the prohibition on physically
transpotting liquor from one premises to anetber premises (as first use of “another”
suggests) o shatring of liquor from one pezson to awstber person (as second use of
“another” suggests)? Can this language be clarified?
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CLARITY: Sub-§2 also appears intended to prohibit a person from consuming hiquor
in a business or place that is under “the common roof” of an off-premises retail
licensee, but that langnage could be rewrltten 4 bit to add clarity.

INCONSISTENCY: Sub-§2 states a person who consumes liquor “in 2 an off-
premises retail licensee under the common roof” viclates 17 MRSA §2003-A (Class E
ctime of public drinking}.

o  But, the exceptions for taste testing events and sampling (see list in §1206) should
be listed here — these are permitted in off-premises retail licensees even if under a
common roof with an on-premises retail kcensee.

o CLARITY: the heading of 17 MRSA §2003-A — “Definitions” — likely should be
changed to “public drinking” or something similar.

§12. Inspection of premises

§13. Low-alcohol spirits product sold
by wine licensees

CLARITY: Is inspection really “at any time” ot only any time during business hours?

See Appendix B: Low-alcohiol spitits questions.

CLARITY: The second sentence states that Title 28-A’s provisions regarding wine --

except for Chapters 65 & 67 -- “apply to low-alcohol spinits products when sold by persons

ficensed to sell wine for consumption on or off the premises”.

o Should the reference to Chapter 67 be removed because nothing in that chapter
affects wine? (Chapter 67 has only one section, §1703, which was amended in
2013 to no longer affect wine.) Also, should the reference to Chapter 65 be
temoved because that chapter involves excise taxes that are paid by manufacturess
and wholesalers—not by retail icensees?

0 Suggestion: temove parenthetical phrase involving Chapters 65 and 67 from the
second sentence of §13 so that it mittors the second sentence of §14.

§14. Hard cider sold by malt liquor
licensees

Sec Appendix B: Hard cider questions.

§15. Display of signs

CLARTITY: This section requires a “licensee” to post signs, but the civil violation
applies to “a person” who violates the section. Does this mean that this section is not
enforceable administratively against the licensee and only in court against a person
(Hcensee or agent or employee) who fails to post the sign? Or, is it really enforceable
administratively and this section is intended mezely to specify the appropriate fine?

Chapter 3-A: Administration and
Organization

§81. State Liquor and Lottery
Commission

CLARITY: Sub-§§3 & 4: does the commission only decide what jpérits items may be
sold in the State, rathet than all liquor items? If so, should that be clarified?

§82-A. Enforcement of licensing

§83-B. Enforcement and lcensing
activities of the buteau

CLARITY: Sub-§3 lists three sections regarding license tevocations/suspensions by a
District Coutt at the recommendation of the bureau. At least one section of T. 28-A
should probably be added to this list — ser §1403(3) (establishing a ground for
revocation of 2 wholesale lcense). Should §1403(3) be added to the list in in §83-B(3)
ot, should the 3 existing cross-references be removed to prevent accidental omission
of 2 relevant existing or future section of law?

TERMINOLOGY: Sub-§8: “fortified wine” should probably be removed because, as
defined in §2(36), “wine” includes fortified wine.

TERMINOLOGY: Sub-§8: Is the phrase “wholesale licensee” intended to include
only Maine wholesalers or also out-of-state wholesalers with certificates of apptoval?
(See Appendix J: Wholesale licensee definition)

§83-C. Administration of the spirits
business by the burean; rules

CONFLICT: §83-C(2) ptovides that the bureau establishes both the wholesale and zbe
retad prices of spirits, but §1651(1) appears to requite the commission to set the retail
ptice {although the wording should be reexamined, see below) and §606(8) requires
agency liquot stores to sell spirits “at the retail price established by the commission.”

§84. Director of Burean of Alcoholic
Beverages and Lottery Operations

TERMINOLOGY: Sub-§§2, 4, 5: change “Commissioner of Administrative and
Financial Services” to “Commissionet” ? (See definition in §2(9-A).)

Office of Policy and Legal Analysis (August 2019)




Analysis of Title 28-A pursuant to Resolve 2019, chapter 15

§85. Inventory and working capital

TERMINOLOGY: Should “liquor suppliets” be “spitits suppliers” or something
else?

§86. Conflict of interest

REDUNDANCY: Not necessary to include the phrase “wholesale licensee” mn the
prohibition because the more general term “wholesaler” is already included.

§87. Eligibility of employees

CLARTTY: Sub-§1: the word “intesest” appears misplaced in this section. Should it
modify only “official” and “professional”? Or, should the word be “interested”?

§90. Contract for operations of
wholesale Hquor activities

TERMINOLOGY: Sub-§2 : definition of “the commissioner” is unnecessary. JSee

definition in §2(9-A) (defining “commissioner” the same way).

TERMINOLOGY: This section involves wholesalers of “spirits”, not wholesalers of

“hquor” {defined to include wine and matt liquor). Proposed changes:

¢ Headnote: change “whaolesale liquor activities” to “wholesale spitits activities”

o Sub-§4(A)(2): change “distribution of liquot” to “distribution of spirits”

o Sub-§4(A)(3): change “bailment rates for iquor . . . to be charged to liquor
suppliers” to “bailment rates for spitits . . . 1o be charged to spirits suppliers”

o Sub-§4(A)(5): change “wholesale liquor business” to “wholesale spirits business”
[note: use of broader term “liguer” may be intentional bere)

o Sub-§4{A)(9): change “liquor suppliers” to “spirits suppliers”
¢ Sub-§7: change “prices of all iquot” to “prices of all spitits” [see §83-C(2}.]
TERMINOLOGY: Sub-§6: the jurisdiction of VLA should probably be changed

from “alcoholic beverages mattets” to alcoholic beverage matiers” to match §83-C(7)
and §83-B(11}. (Or, the other two sections can be changed to match this one.)
CONFLICT: §90(7) provides that the bureau regulates both the wholesale and zhs
retail prices of spirits, but §1651(1) appears to require the commission to set the retail

price (although the wording should be reexamined, see below) and §606(8) requires
agency liquot stores to sell spirits “at the retail price established by the commission.”

Chapter 5: Local Option

§121. Local option election in 2
municipality

§122. Unincorporated places

CLARITY: As currently written, the authority granted to county commissioners in

sub-§82 & 3 1s not clearly limited to unincorporated places.

o Suggertion: tewtite opening phrase of sub-§§2 and 3 to state: “The county
commissioners of the county in which an unincorporated place is located may,”
May also need clarifying language in sub-§2(A) & (B).

CLARITY: Sub-§3 establishes 2 ground for county commissionets to refuse “a lquor

license™ — but, there is no process in the agency liquor store licensing statute, §453-A,

for county commissioners to deny an application (unhke municipal officials, they ate

not even entitled to notice of applications in unorganized territoties under §453-A(4)).
Should this distinction be clarified?

INCONSISTENCY (?): Sub-§3 authorizes county commissioners to deny “a liquor
license” because 1t is “not warranted for any substantial public convenience, necessity
ot demand.” 'This reason is not also listed in §653(2) as grounds for denial of an
applicant for on-premises licenses although it may be implied by §654(1)(B) (stating
that the location of the business is an “additional considetation” for licensure}. Should
this ground for denying a Heense be added to the list in §653(2) and, if so, is that a
ground municipal officers also may use to deny an on-premises hcense?

§123. Local option questions

CONFLICT: “wine” is defined in §15(36} to include fortified wine, but “spirits” is

defined in §2(31) not to include fortified wine. Thus, the headnotes of §§2 & 4 are

incortrect to state that they involve fortified wine. (Instead, the local option questions in

sub-§§2-A & 4-A involve fortified wine because they involve wine.)

o Suggestion. Remove “fortified wine” from sub-§§2 & 4 headnotes. Not necessary
to add “fortified wine” to sub-§§2-A & 4-A headnotes, however.

CONFLICT: The local option question: in sub-§4 appears to be rendered completely
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ineffective by the second sentences of §353 and §353-A (see below). Delete sub-§47

§124. Results of vote

ERROR: Sub-§4: why is §122 cross-referenced-—§122 involves unincorporated

places, but this provision is about municipalities—should the cross-reference be §123
instead?

Chapter 7: Bottle Clubs

§161. Bottle clubs

OMISSION: What is the penalty for violating sub-§3-B (employing minors without
apptropriate supervisor present)? Bottle clubs ate not “licensees”, so they are ineligible
for Ch. 33’s administrative penalties; this offense is also not covered in §1.

0 Suggestion: Could impose the same civil violation penalties applicable to sub-§3-A
(minots on the premises impropetly); sub-§4 {minors or intoxicated persons
consuming or possessing cn premises); sub-§5 (allowing any state law violation to
occur); and sub-§7 (denying law enforcement access to premises). [Compare the
structure of BY.O.B. offenses in §163(9), which might be useful here.|

o Other gprion: The only other penalties specifically provided for bottle clubs are in
sub-§1 (failure to register is a Class E cdme) and sub-§1-C (operating after
registration denial is a Class DD crime).

CLARITY: Chapter 33 imposes discipline on liquor licensees as well as their agents or

employees for viclations of Title 28-A’s provisions and implementing tules. Section

161 only provides penalties for a “bottle club™ that violates its provisions, not also
agents and employees. Is this distinction intentional?

§161-B. Local approval of bottle clubs

Observation: The process established in this section is simi
local approval of on-premises retail licensees in §653. (Se
comparison chart) This 1s not problematic provided it is intentional.

ical, to

§162. Local authority for operation of
bottle clubs

§163. B.Y.O.B. function permit

Chapter 11: Entettainment Districts

§221. Entertainment districts

PART 2: AGENCY LIQUOR STORES

Chapter 15;: Agency Liquor Stores

§351. Proximity to churches and
schools

INCONSISTENCY: Should “school dormitory” be added to the list of entities in
sub-§1 that can’t be within 300 feet of an agency liquor store? Compare sub-§(2).
CLARITY: would it be better to restructure this section to: (1) absolutely prohibit an
agency liquor store within 300 feet of any public or private elementary or secondary
school and (2) only allow an agency Hquot stote within 300 feet of a postsecondary
school, church, chapel or parish house if the bureau first holds a public hearing near
the proposed location? [This same question applies to §701]

CLARITY: Should the statute specify thé grounds or factors for the bureau to
consider when issuing or denying an agency liquor stote license after the hearing
contemplated in sub-§1(A)? {This same question applies to §701}

§352-A. Purchase of spirits from
agency liquor stores; purchase from
reselling agents

DUPLICATE: Second sentence of §352-A is duplicated in §705(1), although §705(1)
is broader in scope. Suggestion: merge § 705 and § 352-A.

§353. Business hours

TERMINOLGY: Probably should remove “fortified wine” because it a type of
“wine,” not spitits. Agency liquor stores are defined as sellets of “spirits.”

CLARITY: Should both sentences read “1 a.m. she mext day’? (Cff §353-A)
CONFLICT: the second sentence, which notwithstands any local option decision not

to allow agency lquor stores to operate on Sundays, renders §123{4) (allowing local
votes on this question) completely ineffective. Should §123(4) be deleted?

§353-A. Business hours

DUPLICATE: §§ 353 and 353-A are duplicative
o Suggestion: Retain §353-A & delete §353 (alleviates the first 2 problems above).
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CONFLICT: the second sentence, which notwithstands any local option decision not
to allow agency liquor stores to operate on Sundays, renders §123(4) (allowing local
votes on this question) completely ineffective. Should §123(4) be deleted?

§354, Sales to minots ot intoxicated
petsons

Might be helpful to merge this section with §705 (see below).

§356. Flexible hours for certain agency
liquor stores

CLARITY: Nothing in Title 28-A requires an agency liquor store to be open certain
hours. The only mandate from Title 28-A is that agency liquor stores be closed at
cettain times of day, see §§353, 353-A. Thus, the “flexibility in setting seasonal hours”
granted in §356 suggests that agency stores may be open during certzin seasons even
when. they are otherwise tequired to be closed by §353 / §353-A. This was not the
intent when the statute was written, however. Should this be cleared up in some way?

Chapter 19: Agency Liquor Stores

§451. Agency liquor stores

TERMINOLOGY(?): Should “selling liquot” be changed to “selling spirits™?

o While agency liquor stotes can obtain additional class V1 (malt liquor), class V11
(wine) or class VIII (liquot) licenses if they have qualifying stock of groceries or
metchandise, the agency liguor store license is itself only for sales of “spitits.”

§452. Rules governing agency liquor
stores

TERMINOLOGY(?): Should “liquor” in sub-§§2, 3, 5 and/or 7 be “spirits™?

§453. Location of agency stores

TERMINOLOGY: Sub-§1, §A: change “state liquor stores” 1o “agency liquor
stores”? (The phrase used in Title 28-A, including i §123 on local option Qs.)
CLARITY: How many agency liquor stores are permitted in unincorporated places?
(Under the definitions in §2(22) (municipality} and §2(33) {unincotporated place)), an
unincorporated place is not a municipality. Thus, stoze numbers outlined in §453(1-A)
do not apply in unincorporated places. Is an unlimited number of stores allowed?
o What § amount of spirits must the applicant be able to stock to obtain an agency
liquor store license in an unincorporated place? §453(2-C)(B) establishes stock
requirements for “municipalitfies]” of various sizes, not unincorporated places.

RMINGLO - 5 - chapee-sdditonl-Hauerstoreinthe-second
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§453-A. Issuance of agency hquor

store license

CONELICT: Sub-§5 provides that the bureau “shall issue” an agency liquor store to
one or mote applicants, but §453(2) provides that the buteau “may” issue up to the
specified number of licenses in each type of municipality. Compare alro §453-A(2)
(requiring notice that an agency liquor store “may be established™).

§453-B. License fees

§453-C. Reselling agents

TERMINOLOGY: Change “agent” in sub-§1 to “agency liquor store™?

CLARITY: Should the first sentence of sub-§1 be restated as a probibition on agency
liquor stores selling spirits to retailers for on-premises consumption #nfkss the licensed
agency liquor store alie bas a reselling agent license?

§453-D. Change of locations

OMISSION? May an agency liquor stote in an unincorporated place relocate?

§455. Liquor for agency liquor stores

CONFLICT: Sub-§1 requites agency stotes to buy Hquor endy_from the burean, but
§606(8) states agency liquot stotes buy spirits from eizher the bureau or through the
section 99 contractor. Compars §3-B(2) (agency iquor store purchases spitits from the
bureau buy may submit payment to section 90 contractor) and §83-C(3) (section 90
contractor does not take title to spirits) weith §453-C(1) (teselling agents purchase from
the bureau or through the section 90 contractor) and §503 (“wholesale liquot provider”
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ells epirits to agency liquor stotes—no mention of bureau}. Which is the cotrect?

TERMINOLOGY: Is sub-§1 intended to require agency stores to buy “spitits” from
the buteau, not all “liquor™ (latter includes wine and malt liquor)? If so, change both
the text and the section headnote.

ERROR? Sub-§2: why is the second sentence located in this subsection? The sentence
seems unnecessary, but if it is retained, should it be moved to §451°7

§457. Transfer of agency liquor store
license

CLARITY: What s the proper procedure when an agency liquor store has been sold
to someone not authorized to be a licensee or if the physical premises has been
changedr Compare §458(3) (process for selecting different licensee when a license
renewal application is dended); §458(5) (appeal process).

§458. Renewal of agency liquor store
license; selection of alternate licensee

TERMINOLOGY: Sub-§2, §A and sub-{2-A: should “liquot™ be replaced with
“spirits” in these provisions? (1tis possible “liquor” is intended in either or both
provisions, but agency liquor store licenses specifically authorize the sale of spitits. An
agency liquot store must have additional licenses to sell other forms of liquot).

§459. Delivery of iquor by agency
liquot stores

TERMINOLOGY/CONFLICT: Is the authority to deliver to on-premises retailers
intended to be limited to reselling agents (the only entities that sell spirits to on-
premises retailers see §453-C & 606(1-10)), not all agency liquor stores?

TERMINOLOGY: Should this section be limited to delivery of “spirits” rather than
delivery of all “liquor” (latter includes wine and malt liquos)?

§460. Agency liquor store taste testing
of distifled spirits

DUPLICATION/CLARITY: The final sentence of sub-§1 duplicates §1206. In

addition, it is unclear if this sentence and §1206 are intended to impose a duty on the

agency lignor store (o other off-premises retailer for purposes of §1206) not to permit
consumption of alccholic beverages on the premises, other than at a taste testing
event? Or, is the duty on the imbiber?

o  If the former, need to clasify this intent. Compare §1201(3) (off-premises retailer
cannot self iquor for on-premises consumption).

o  If the latter, what is the penalty? There is no penalty specified for this offense in
either §460 or 1206. Compare §11(2) (Class E crime to imbibe liquor at a place
under “the common roof” of an off-premises licensee).

CLARITY: Sub-§2-A{D): the language of this patagrah raises the question thatif a

licensed sales representative is not pouring the taste-testing samples, who can be

pouring them? Ate only certain folks (e.g., agency store owner, agent or employec)
authorized? If so, should the list of authorized folks be stated in sub-§27

§461. Minimum stock requirement

OMISSION? How many product codes must be stocked by an agency liquor store
located in an unincorporated place?

Chapter 21: Wholesale Liquor
Provider

§501. Wholesale liquor provider;
definition

TERMINOLOGY: should this term be changed to “wholesale spirits provider”?

CLARITY: Should this definition be moved to 28-A MRSA §2 because the phrase
“wholesale iquor provider” is used outside chapter 21 in §1051(4) & §1054(3)? Is the
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definition sufficient or can it be clarified?

TERMINOLOGY: Several other different phrases are used to describe the

“wholesale liquor provider” in Title 28-A. Should these all be changed to use the

same, defined term to describe this one entity? See, for example:

© The phtase “entity awarded a contract under section 907 is used in §2(31-A)
(definition of “‘spitits administration™); §3-B(2) (agency liquor store payment for
spirits); §83-C(1, 2, 3 & 5) (buteau’s spitits administration duties); §453-C(1)
(reselling agent purchase of spirits); §606(8) (agency liquor store purchase of
spirits); §2229(2) (section 90 contractor restocking spirits in agency liquor stores),

o 'The phrase “State’s contracted wholesaler” is used in §1055(1)((5) (spizits samples
given at restaurants} and-§708-G{Z-{donationsfor-fundraisers).

o  The phrase “wholesaler contracted by the bureau under section 90" is used in
§1355-A(5)(G) and (F) (describing small distillery self-distsibution).

§502. Wholesale Equor provider
prohibited from holding an agency
Hquor store license

INCONSISTENCY: The section headnote states the wholesale liquor provider may
not hold an agency liquor store license, but the section’s text states that the wholesale
liquor provider may not hold a “retail license to sell Zguor for off-premises
consumption”. This quoted phrase includes off-premises licenses to sell wine (Class
VII} and/ ot malt Hguor {Class VI) that are distinct from agency liquor store licenses.
o Should the text of §502 be rewtitten to match the headnote or vice versa?

§503. Sale to on-premises licensees
prohibited

TERMINOLOGY: Should 1% sentence be rewtitten to state: “A wholesale liquor

provider shall sell kgeeos spirits to es%ab]ﬁhmeﬂ-ts—heeﬁﬁed—bﬁﬂ&e—swe—te-seﬂvhquefief

offpremises-consumption agency liquor stores’

o  Explanation: The wholesale liquor provider sells “spirits” not all “liquor”. In
addition, the only “establishments licensed . . . to sell [spitits] for off premises
consumption” are agency liquor stores, so replacing that phrase adds clarity and
ptevents this statute from avthorzing the wholesale iquor provider to sell spitits
to Class VI or Class V1T licensees, who are not themselves allowed to sell spirits.

PART 3: LICENSES FOR SALE OF
LiQUOR

Subpatrt 1: General Provisions

Chapter 25: General Provisions

§601. Eligibility

CLARITY: §457 suggests §601 applies to agency liquor stores ... but it may be best to
cleatly state so here given that agency liquor stotes are set forth in Part 2 and all other
retail licenses are here in Part 3. Probably should also discuss applicability of §601
requitements in §453-A, regarding the processing of agency liquor store applications.

§602. Notification of license expiration

INCONSISTENCY: Headnote of sub-§3 does not match text (texf only addresses
illegal sales after proper notification, not after expired grace period).

§604. Production of Hcenses

8605. Transfer of licenses; death;
bankruptey; receivership; guardianship;
corporations

CLARITY: Although agency liquor stores have their own transfer-after-sale provision
in §457, does all or a portion of §605 also apply to agency liquor stores? Note: the text
of §605 does not cleatly exclude agency liquor stores.

CONFLICT: Sub-§8 states this section “does not apply to certificate of approval
holders.” The definition of “certificate of approval holders” in §2(8) includes in-state
manufacturers licensed by the bureau. Thus, sub-§8 renders this section inapplicable
to all in-state manufacturers licensed under §1355-A. But, the lead-in paragraph to
§605 discusses how this section applies to two types of instate manufacturers licensed
under §1355-A (tenant brewers and tenant wineties),

o Koy guestion: Does §605 apply to in-state manufacturers licensed via §1355-A¢

§606. Liquor bought from bureay; sale
to government agencies

TERMINOLOGY: The following uses of the word “liquor” should probably be
changed to “spitits™: Section headnote; Sub-§1 headnote; & Sub-§3 text and headnote.
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s CLARITY: Sub-§1-A: should there be a cross reference to the penalties set forth in
§2074-A for violations of this subsecton?

¢ TERMINOLOGY: Should sub-§1-A lead-in language and {B’s references to “agency
liquor stoge” each be changed to “reselling agent™?

* DUPLICATE: S5ub-§1-D is tedundant to sub-§1. (If delete sub-§1 and retain sub-§1-
D, need to fix the cross-reference that appears in §1201-A)

e CLARITY: Does sub-§3 {advance orders in anticipation of license) apply &e#h to
agency liquor stores gud on-premises licensees? The text could be more explicit,

*  OUTDATED LANGUAGE: Sub-§4-A, remove “Beginning July 1, 201477

»  CLARITY: Sub-§4-A: pethaps rewsite the first sentence as follows: *. . . the bureau

shall set the price of that an agency liquor store must pay to purchase spirits at a
minimum discount of 12% of the retail price.”

e CONFLICT (maybe): Sub-§8: see discussion under §455(1) above — do agency
liquot stotes purchase only from the bureau or also the section 90 contractor?

s CONFLICT: Sub-§8 requires agency liquot stores to sell spirits at the price
“established by the commission” but §83-C(2) provides that the bureau, not the
comumission, establishes the wholesale and retail prices of spirits. See §83-C above.

§607. Licensees closed i case of tiots,
hurricanes or floods

8608, Licensees with professional
sporting events; revenues from the sale

of liquor

Chapter 27: Application Procedure
§651. Applications e CLARITY: Does this procedure apply to agency liquor store license applications?
§652. Application procedure .

OMISSIONP Sub-§1 requires license applicants to enclose the fee prescribed by
Chapter 41 (retail license fees) with their application and sub-§5 requites the inclusion
of 2 $10 filing fee. What about non-retail Heense applicants and agency liquor store
applicants; must they include the license fee and filing fee with their applications?

o Overall, does this section apply to agency liquor stote license applicants?

s DUPLICATE: sub-§6 duplicates §1077(5); suggest delete sub-§6 & keep §1077(5)

o TERMINOLOGY: But, if retain sub-§6, should probably change “public
service” license to “public service corporation” license (the defined term). Should
also probably change “steamboats” to “vessels” (the defined term); and replace
“railroads” and “cars” with “dining cars and passenger cars” (the defined terms).

§653. Heatings; bureau review; appeal ¢  OMISSION? What is the process for approval ot dental and what are the grounds for

denial of applications for an gff-presyises license to sell malt liquor and/ or wine?
o Note: §653 applies only to on-premises licenses and §453-A applies to agency liquor
store licenses, but there is nio statutory process for other off-prernises licenses.
e CLEANUP: Remove 3 sentence of sub-§1(C), involving applicability and effective
date of this provision, as no longer necessary?
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CLARITY: The final 2 sentences of sub-§1(C) are confusing (How can this

“paragtaph” apply to renewals, given conflict between the first and last sentences?).

o Suggestion: rewtite to state that, unlike the 60-day time period for initial licenses, a
renewal application is deemed apptroved and ready for action by the burean if the
county/ municipality takes no action within 120 days.

CLARITY: The second Y of sub-§5 implies but doesn’t expressly state that a licensee
may cotitinue operating during a court appeal of the bureau’s decision denying a
renewal (because a pro-rated portion of the renewal fee is returned if the appeal is
denied). Is this the destred process: allow continued operation duting appeal? If so,
suggest making that explicit. Cf §805(2) (stay of District Court license suspension ot
revocation pending appeal to Superor Court).

o Note that under the APA, 5 MRSA §10002, the license remains in effect untl the
agency decision on 4 renewal application — but not through an appeal of the
agency decision. Similarly, under 5 MRSA §11004, the appeal does not
automatically stay the deniat of the renewal application.

CONFLICT: §653(5) and 5 MRSA §10051(2) provide for appeals of bureau decisions
to deny a license (ot refusals to renew or transfer the license) to District Court but

§805{1) provides for appeals of the bureaw’s “refusal to issue any license applied for”
to Supetior Court. Sar suggesiod fixc below under $§805(1).

CLARITY: Where are appeals from the District Court’s decision on an on-premises
retail Heense intended to He? (. §805(5) {(appeals of District Court license revocations
ate first to Supertor Court and then to the Law Court).

o Explanation: §653 is silent on the issue. Under the APA, 53 MRSA §10051(3) &
§11008, the appeal would He in the Law Court. If this is intended, is it worth
cross-referencing the APA for clarity here to emphasize difference from the
appeal of Disttict Court license revocation decisions?

8654, Additional considerations for
licensure

CLARITY: Sub-§1: What may the bureau/municipality do if it considers any of the
factors in sub-§1 negatively for a particular application? The statute does not authorize
license denial on these grounds. Compare sub-§2, sub-§3 and §653(2 & 2-A).

Chapter 29: License Restrictions

§701. Proximity to schools; exception

CLARITY: would it be bettet to testructure this section to: {1} absolutely prohibit an
on-premises license within 300 feet of any public ot private elementary or secondary
school and (2} only allow an on-premises license within 300 feet of a postsecondary
school, church, chapel or parish house if the burean first holds a public hearing near
the proposed location? [This same question apples to §351]

CLARITY: Should the statute specify the grounds or factors for the bureau to
consider when issuing or denying an on-premises license after the hearing
contemplated in sub-§1({B)? [This same question applies to §351}

§703. Hmployment of violators
prohibited -

CLARITY: This section prohibits employment of someone ineligible for licensure due to
a conviction for a “violation of any liquor laws within the last 5 years.” That specific
Hicense ineligibility standard is stated with more detail in §601{2XC), (D) & (H).

o Suggestion: Add a cross-reference to §601(2)(C), (D) & (E) or rewrite §703 to
prohibit employing someone convicted of violating “any law of the State or the
United States” involving “manufacture, transportation, importation, possession or
sale of liquor on Sunday.”

§703-A. Prohibition of employment of
violators as retail employees

§704. Employment of minors

INCONSISTENCY: Should the cross references to penalties in §803 (2x) be
temoved? Violations of many provisions of this Title by licensees or their employees
result in §803 penalties, yet most (if not all) of those sections don’t explicitly mention
§803. Inconsistenicy might lead a court to ask why...

§705. Sales for cash; sales to certain
persons restricted

CLARITY: Section headnote and sub-§1 headnote are too narrow, maybe replace
with “Acceptable forms of payment’?
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CLARITY: Ate the restrictions on “wholesale licensee[s]” intended to apply only to
Maine, not out-of state, wholesalers? (See Appendix J; Wholesale Licensee Definition)

s CLARITY: Sub-§1 zefers to the employee of a wholesale licensee but not the
employee of a reselling agent, suggesting that the latter types of employees are not
included in the prohibition. Should that be changed?

¢  DUPLICATE (in part): sub-§1 duplicates — but is also more expansive than — 27
sentence of §352-A, the latter of which only applies to sales by reselling agents.
(Suggestion from above: merge §352-A & §705.)

o  ERROR? Sub-§1 refers to sub-§1-B as an exception to its rule, but the two sub-
sections regulate different entities: sub-§1 limits the payment methods that wholesalers
and reselling agents may accept, while sub-§1-B allows hotels, clubs, Class A
restautants and on-premises licenses — not wholesalers or reselling agents — to accept a
different payment method in certain situations. Thus, should “except as provided in
subsection 1-B” he removed from sub-§1?

*  OMISSION? Sub-§§1-B implies that @ refal ficensee may not selk liquor for credit, but
where is that prohibition stated? Does the prohibition include credit cards?

o Compare: The fitst sentence of §352-A prohibits an agency liquor store from
making retail sales to customerts other than by cash, check, credit or debit card.
But, that section does not apply to other retail licensees.

¢ INCONSISTENCY: Sub-§2 prohibits all off-premises licensees from selling, giving,
ot deliveting imitation liguor, malt liguor or wine—but not spirits—to a minor for off-
premises consumption. By contrast, JE states that an off-premises licensee who
recetves payment for “liquor” from a minor violates this paragraph (should that be
subsection?). Yet, unless sub-§2 is amended to include spirits, payments by minors for
spirits—which is a type of liquor—are not prohibited in the lead-in text of sub-§2.

o Note that §354 prohibits sales by agency liquor stores of “liquor” (including
spitits) to minors—thms prohibiting most of the relevant sales. But, §1355-
A{5)(G) authotizes in-state small distilleties to sell their products directly to
consumers for off-premises consumption. §1355-A(5)(G) does not prohibit small
distilleries from selling these spitits to minors, however.

If this is a gap the Legislature wants to fill:

o Option 1: Amend §705(2) to include a prohibition on spirits

o Option 2: merge §354 and §705 to be clear that all icensees, of any type, cannot
sell/ furnish/give etc. any type of liquor to minors or visibly intoxicated folks.

s OMISSION? Sub-§2-A prohibits 2ll off-premises licensees from selling, giving or
deliveting malt bguor or wine—but not spirits-—to a visibly intoxicated person.

o Note that §354 prohibits sales of “liquor™ by agency liquor stores to vistbly
intoxicated persons—thus prohibiting most of the relevant sales. But, small
distilleries may sell their products for off-premises consumption via §1355-
A(5)(G). That provision does not prohibit sales to visibly intoxicated folks.

o Suggestions: Option 1 or 2 above (add spitits to sub-§2-A or rewrite §354)

e CONFLICT (potentially): Sub-§3-A prohibits licensees from selling, furnishing,
giving, serving or permitting service of liquor to a visihly intoxicated person if the
liquor is “to be consumed on the premises where s0/d.” The “where sold” may render
ineffective the non-sale prohibitions on “furnishing, giving, serving ot permitting
service of iquor” to visibly intoxicated persons because, if no sale occurs, then the
liquos can’t be consumed on the premises where it was sold.

o Suggestion: change “premises whete sold” to “licensee’s premmises”

§706. Identification catds

§707. Licensee not to be indebted, s INCONSISTENCY: Sub-§§3 & 4 state “except as authorized in section 1355-A”,
obligated ot involved but §707-A also is an exception — should it also be mentioned?

s  OMISSION? Sub-§5(A) prevents wholesalers from having a financial interest in out-
of-state manufacturers ot wholesalers of mait figuor only — what about wine (or spitits)?

13 ""'D-.diagi‘am of the
ﬂnee-tzer system — financial
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Wholesalers. are mcluded

<
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apptoval: (ScciAppendxx'J).

INCONSISTENCY? Are out-of-state spirits manufacturers included or excluded
from §707’s separation of financial interests among the three tiers?

o Question 1: Sub-§3(B) prevents retall licensee from having financial interests in out-
of-state manufacturers or wholesalers of malt figuor or wire. What about an out-of-
state manufacturer or wholesaler of spinits?

*  Bur se sub-§2: licensees may not have various financial ties, including to any
petson “enpaged . .. in the manufacture . . . of Hquot.” [includes spitits)

0 Quwestion 2: Sub-§4: it is unclear whether out-of-state spirits manufacturers are
tequired to have a certificate of approval. (See Appendix Ar Certificate of approval
quest{ons) If they are not required to have certificates of approval, then sub-§4
prohibits only out-of-state malt lgnor and wine manufacturers-—not out-of-state
spirits manufacturers—from having financial interests in Maine wholesale and retail
licensees. By contrast, in-state spirits manufacturers are prohibited from having
financial interests in Maine wholesale and retail licensees by sub-§4 .

o Qwestion 3: Sub-§5(A) If out-of state spirits manufacturers are pot required to have
certificates of approval (see above), wholesale licensees are not prohibited from
having a financial interest in out-of-state gpérits manufacturers. Is that ok?

= Bat see sub-§2: licensees may not have vatious financial ties, including to any
person “engaged . . . in the manufacture . . . of liquor.” fincludes spirits]

CLARITY/REORGANIZATION: Section 707 does not itself prohibit (a) an out-
of state wine or malt liquor manufacturer with a certificate of approval from having a §
interest in a licensed out-of-state wholesaler or (b) a licensed Maine manufacturer from
having a § interest in an out-of-state wholesaler.

o However, §1363(1) appears intended to prohibit both of the missing relationships
identified above (although §1363'a language is unclear and perhaps ineffective).
Should those prohibitions be rewritten to be effective and moved to §707?

TERMINOLOGY: For putposes of analyzing this section, We've assumed
“wholesale licensee” (as used in sub-§5 and sub-§7} includes an out-of-state wholesaler
with a certificate of approval. Need to confirm this is intended. (See Appendix J:
Wholesalé licensee definition.)

TERMINOLOGY: the phrase “certificate of approval holder” is defined in §2(8) to

include the following entities with cerfificater of approvat (z) out-of-state wholesalers and

{b) out-of-state manufacturers as well as (c) feensed in-state manufacturers, See

explanation to left. As a result of this definition:

o  DUPLICATE: Headnote and lead-in text of sub-§4 is redundant to state
“certificate of approval holder or in-state manufacturer”

o CLARITY: Sub-§4 technically prevents not only manufacturers but also licensed
out-of-state wholesalers from having a financial interest in Maine wholesalers and
retailers. But, someone reading this provision quickly might not realize that out-
of-state wholesalers are included (I didn’t for a fong timel)

o Suggestion: avoid the phrase “certificate of approval holder” in §707(4) & (5). Be
clear which entities are prohibited from having an interest in which other entities.

§707-A. Exceptions to indebtedness ot
operations limitations

TERMINOLOGY: Should the phrase “certificate of compliance holder” in §707-
A(2)(B) and (D) be changed to “certificate of approval holder”?

§708. Prohibited discounts and rebates

TERMINOLOGY Is the phrase “Wholesale licensee as used in sub-§2 intended to

that have certificates of approval? (See Appendix J: Wholesale licensee definition)

CLARITY: Sub-§5: does the Commission approve only the gpérits that the agency
Hquor store chooses to put in 4 combination package (see §81(3)}, or also the
combination packages? If the latter, clarify by adding “upon approval of the commission”
after the notwithstanding phrase.

OMISSION? Sub-§§6 & 7: If out-of-state spirits manufacturers and wholesalers are
not required to obtain certificates of approval and are therefore not subject to Chapter
33s licensing penalties (See Appendix A:. Certificate of appraval questions), what is the
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penalty for such an entity if it violates these subsections?
TERMINOLOGY: Sub-§7 (2¢ paragraph): change “beer” to “malt hquot”?

§708-A. In-pack sweepstakes, contests
and games

TERMINOLOGY: s the phrase “wholesale licensee” intended to include only Maine
Whoiesalers ot also out- of state wholesalers with certificates of approval? (See

§708-C. Donatons to public
broadcasting stations, incotporated
civic otpanizations and national

organizations

REDUNDANCY: Sub- §§E&2 state that both certificate of approval hoider[ ]” and
“person[s] licensed . . . under section 1355-A” may make donations. But, “certificate
of approval holder” is defined in §2(8) to include “an instate manufacturer . . . licensed
by the bureaw.” Thus, do not need to separately list §1355-A licensees, which are in-

state manufacturers licensed by the butean. [It is not a problem to keep the text as
wiitten, but technically it is duplicative]

OMISSION? Sub-§1: If out-of-state spirits manufacturers or wholesalers (or
suppliers) ate not required to obtain certificates of approval and are therefore not
subject to Chapter 33’s licensing penalties (See ‘Appendix A: Certificate of approval
questions), what is the penalty for such an entity if it makes an improper donation?

CROSS-REFERENCE: Sub-§2(F) contains and incorrect cross-reference to Title
32, chapter 28; the redemption statutes are now in Title 38, chapter 33,

§709. Prohibition of certain practices

CONFLICT: Sub-§1{A)(1) prohibits licensees from offering free liquor to any
petson. Sub-§2(L) creates an exception for “complimentary samples of wine under
section 1055” — but §1055 allows licensed restaurants to offer complimentary samples
of malt liguor, spirits or wine.

o Legislative bistory note: The original bill that led to enactment of §709(2)(T) and
§1055 only allowed testaurants to offer complimentary wine samples. An
amendment was adopted that expanded §1055 to include all types of liquor
samples, without a conforming expansion of §709(2)(L).

o JSwugeession: Delete YL and add §1055 cross-teference to Y], the list of all other free
sample ptovisions, which is written in a way that is not limited to wine.

CONFLICT: Sub-§2, § I and J are inconsistent with the statutory text of the listed

cross references regarding “taste testing” and “providing samples.” Probably should

temove ctoss-reference to §1355-A (a sampling provision} from I {it is already in fJ)

and move §1402 (a taste-testing provision} from ¥ to L

0 Related: Add cross-reference to §1368 (farmers” market taste-testing events) to I?

§710. Advertising signs

CLARITY: As written, sub-§1 prohibits “a person” — who might not be a licensee —

from posting an improper numbet of signs on/near licensed premises. Is that

intended? If so, what is the penalty for non-licensee violators?

o  Exgplanation: Non-licensees are ineligible for Ch. 33 penalties and this offense does
not fall within rubtic of the general criminal penalty in §1.

§712. - Advertising or sale of malt liquor
or wine by trade name

INCONSISTENCY: Are spirits intended to be coveted by sub-§2? Overall §712
headnote suggests only malt liquor or wine is affected, but sub-§2 applies to afl
“liquat”, not just makt liquor and wine, Fix either §712 headnote or sub-§2 text.

§713. Selling malt liquor or wine from
truck

INCONSISTENCY: Change overall §713 headnote and headnotes of sub-§§1&3
from “truck” to “any vehicle” to match text of these provisions?
TERMINOLOGY: Ts the phrase “wholesale licensee” in sub-§§2 & 3 mtend.ed to
include out-of-state wholesalers? (See Appendix J: Wholesale kcens'
CLARITY: Sub-§4 is worded extremely broadly: sales/deliveries — of wbat? by wbat
person or entify? — must be made only to licensees. Also, is this prohibition limited to
sales and deliveties made by vebick as the section headnote suggests? Rewritell

§714. Malt iquor sales in kegs

TERMINOLOGY (maybe): Sub-§3: is the “original numbered band” in JE
equivalent to the “tag” mentioned in A and sub-§5? (If so, use that same wording,)
INCONSISTENCY: Sub-§4 makes possession of an unlabeled keg a civil violation,
but there ate exceptions to the labeling requirement in §6-A. Should probably rewrite
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. §714(4) to exclude possession of an unlabeled keg that is not required to be labeled.

Chapter 31: Records

§751. Retail icensee to keep records

CLARITY: Should sub-§1, A&B be more specific—ie., require retail licensee to
keep tecords of all Zguor purchases and all prices paid for dguor? (Cf sub-§2)
INCONSISTENCY: Sub-§1{C) requires records to show licensee purchased liquor

with cash or a check, but §352-A (27 sentence} & §705(1) authorize licensees to
putchase liquor via cash, check or slectronic fitnds tranifer.

§752. Wholesale licensee to keep
records

TERMINOLOGY: Is “wholesale Heensee” intended to include out-of-state

CLARITY: Should sub-§1, A be more explicit—i.e., requite wholesale licensees to
keep records of all fignor sales and purchases?
INCONSISTENCY: Sub-§1(A} requires records to show wholesalers only made cash

or 2 check sales, but §352-A (2% sentence) & §705(1) authorize wholesalers to accept
cash, check or eleetronis funds trangfer when licensees purchase liquor.

§753. Certificate of approval holder to
keep records

[Note: use of “liquor” hese is correct because these specific certificates of approval can be issued to
spirits manufactarers. See §1371]

§754. Recoxds open for inspection

§755. Records confidential

Chapter 33: Revocation and
Suspension

§801. Jursdiction of Distrct Court
Judge

Judge” (the wotd is a remnant from the days of Administrative Court Judges).

TERMINOLOGY: Sub-§§1&2 should refer to “District Court” not “District Coutt

§802. Causes for revocation and
suspension of licenses

TERMINOLOGY: throughout: change “District Court Judge” to “District Court”?

CLARITY: Under sub-§1, may the court revoke or suspend a license based on the
actions of the Heensee’s agent ot employee in violating a federal or state liquor law or
rule? O, is the power of the court related to violations committed by licensees’ agents
and employees—uee, e.0., §801(2)—limited to imposing fines and civil forfeitures
directly on the agent/employee? If an employee or agent’s viclation can lead to
revocation or suspension of the employer’s license, it may be best to state that clearly.

CLARITY: Would it be clearer to rewdte sub-§1, A by removing the phrase “hold
licensees . . . liable administratively” and instead state that the Judge is not required to
tevoke or suspend a license (see lead-in sentence) on this basis?

§803. Revocation or suspension
procedure

TERMINOLOGY: throughout: change “District Court Judge” to “District Court™?
Note that several references to “District Coutt Judge” were changed to “District
Court” in §802(2) when that subsection was amended by P.L. 2009, ch. 199.

INCONSISTENCY? (perhaps intentional} Under §802(1) only a “substantial
infraction” of a bureau rule may lead to license suspension or revocation, but under
§803(1) BABLO may file a complaint ot issue a warning for “an infraction” of a rule.
Does this mean insubstantial rule infractions may only result in warnings or fines? (By
contrast, violations of federal ot state law or federal regulations are not requited to be
substantial to lead to revocation or suspension under the language of §802(1).)

CONFLICT: As written, §803(3} suggests that the court may, after hearing, onjy either
suspend a penalty or place a case on file in lieu of a penalty. But the court also may—
as provided in sub-§§ 4, 5, 8 & 9—suspend or revoke 2 license; impose a fine; or
accept an offer in compromise. (But warnings are not imposed after hearing. Sub-§6)
OMISSION? Sub-§9 states offets in comprormise ate only available after a license has
been suspended by the District Court (L.e., after the hearing). But, from past
experience, I believe these offers in compromise often arise by agreement of the
licensee and bureau priot to a court hearing, If so, should that be clarified in sub-§9?

§804. Record of proceedings and
transcrpt

TERMINOLOGY: throughout: change “District Coutt Judge” to “District Court™?

§805, Appeal from decision of Disttict

TERMINOLOGY: sub-§§ 1, 4: change “District Court Judge” to “District Court™?
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Court Judge or bureau

CONFLICT: §653(5) and 5 MRSA §10051(Z) provide for appeals of bureau decisions

not to issue new on-premises retatl ficenses (or appeals from bureau refusals to renew or to

transfer on-premises licenses) to District Coutt. By contrast, §805(1) provides for

appeals of the buteaw’s “refisal to issue any Heense applied for” to Superior Court,

o Suggestion: If different processes ate intended for on-premises licenses vs. other
licenses, explicitly limit scope of §805(1) to “any license other than an on-premises
retail license” or “all license applications not coveted by §653.”

CLARITY: Sub-§1 authorizes appeals from District Court decistons suspending or
tevoking licenses. May a licensee appeat from imposition of a fine? Daes it matter
whether the fine is imposed in lieu of a suspension or tevocation (sub-§8)?

OMISSION? Sub-§4: Should this be rewritten to state the Supetrior Court “may
affirm, modify ot reverse the decision of the District Court Judge or #he burear’™?
o  Why? Some appeals under this section ate from burean decisions denying licenses.

CLARITY: What is the intent of the Legislatute when the bureau denies renewal of a

license — can the licensee operate during the appeai?

o  Sub-§2 provides that suspsnsion/ revesation decisions are stayed pending appeal from
District Court to Superior Court. But, sub-§2 is silent on whether non-renewal decisions
are stayed pending appeal from the burean lo the District Court.

= By contrast, §653(5) implies (but does not expressly state} that an on-
premises licensee whose renewal application is denied by the bureau may
continue to opetate pending appeal to the District Court.

o Note: under the APA, 5 MRSA §10002, a license remains in effect until the
agency (i.e., the bureay) decision on a renewal application-but not pending an
appeal of the agency’s decision denying the renewal application. Similarly, under 5
MRSA §11004, an appeal does not automatically stay the denial pending the court
appeal.

§806. Records

Subpart 2: Retail Licenses

Chapter 41: Fees and Eligible
Premises

§1001. Class I licenses

TERMINOLOGY: change “dining cars and passenger cars” to “railroad
corporations” and “vessels” to “vessel corporations” (or “vessel companies,” see
§1077(2)) because the public service cotporation, not the individual vessel or caz, is
what is licensed? §652(6); §1077(5). {Same question for §§1003-1005 below.]
CLARITY: are only hotels zhat soil food eligible for Class I licenses to sell spirits, wine
and malt Hquot for on-premises consumption? Compare §1002 (“hotels which do not
serve food” ate eligible for Class I-A Heenses to sell spirtts, wine and malt liquor for
on-premises consumption, and imposing a higher fee than for Class I-A licenses than
the Class I fee) with §1061(3) {requiting 10% of hotel income to be from food}.

§1002. Class I-A licenses

CONFLICT (?): this section authorizes the bureau to issue licenses to “hotels which
do not setve food”, but §1061(3) requires hotels to have 10% of their income from
food. Compare §2(15)(F) (defining “hotel” as an establishment that “may” serve
“meals” and defining when a hotel is “considered to be serving meals”, but not stating
whether food service is generally tequited, even if that food is not considered 4 meal}.
o (Question: Pethaps all hotels must serve food, but Class T-A licenses are for hotels
that serve food but age not considered to setve meals? (See BABLO application)

§1003. Class II licenses

TERMINOLOGY: change “dining cars and passenger cars” to “railroad
corporations” and “vessels” to “vessel cotporations” (or “vessel companies,” see
§1077(2)) because the public setvice cotporation, not the individual vessel or cat, is
what is licensed. §652(6); §1077(5)? [Same question for §1001, §1004 and § 1005,
CLARITY: are only hotels that rell food eligible for Class II licenses? [See §1001 above]

§1004. Class I1I Yicenses

TERMINOLOGY: change “dining cats and passenger cars” to “railroad
cotporations” and “vessels” to “vessel corporations” (or “vessel companies,” see
§1077(2)) because the public service cotporation, not the individual vessel or cat, is

Office of Policy and Legal Analysis (August 2019)




Analysis of Title 28-A pursuant to Resolve 2019, chapter 15

" what is licensed. §652(6); §1077(5)? [Same question for §1001, §1003 and § 1005.]

CLARITY: ate only hotels that se/f food eligible for Class I licenses? [See §1001 above]

§1005. Class IV licenses

TERMINOLOGY: change “dining cars and passenger cars” to “railroad
cotporations” and “vessels” to “vessel corporations” (or “vessel companies,” see
§1077(2)) because the public setvice corporation, not the individual vessel or car, is
what is licensed. §652(6); §1077(5)? [Same question for §1001, §1003 and § 1004.]

§1006. Class V licenses

§1007. Class VI licenses

Add cross-reference to §1201(6)&(7): qualifying groceries/compatible merchandise?

§1008. Class VI-A licenses

Add cross-reference to §1201(6)&(7): qualifying groceries/compatible merchandise?

81009, Class VII licenses

Add cross-reference to §1201(6)&(7): qualifying groceries/compatible merchandise?

§1010. Class VIL-A licenses

Add cross-reference to §1201(6)&(7): qualifying groceries/compatible merchandise?

§1010-A. Class VIII Lcenses

Add cross-reference to §1201(6)8(7): qualifying groceties/compatible metchandise?
CLARITY: By only providing for one “class” of agency liquor store license to sell all
types of liquor, this section creates an inference that it is not possible for an agency
liquor stote to obtain a censes for the sale of spizits only. Should there be a license
“class” for spitits only? (The spitits-only fees are set forth in §453-B.)
o BABLO only has forms online for Class VIII agency Hquor stores {no other type)
CLARITY: Similatly, by only providing for this one “class” of agency liquor store
license, this section suggests all agency liquor stores are required to stock groceries
and/or compatible merchandise. Is that true? (If so clatify in Chapter 15 or 19.)
o Note: §458(2)(B) lists past sales and inventory of groceries / related items as a
renewal consideration, but not a renewal requirement ot initial license requirement.
CLARITY: Should we clarify that the $700 1s both an initial fee and a yearly renewal

fee, especially given sub-§2(B)’s statement that the §453-B renewal fee (which is
presumable for spirits only) is inapplicable to this class of licenses?

§1011. Class X licenses

§1011-A, Class XTI licenses

TERMINOLOGY: Should “malt” in sub-§1 be “malt liquor™?

§1012. Other retail licenses

CLARITY: Sub-§§1 & 2: should the phrase “as provided in section 1071” be added at
the end of sub-§1 and the phrase “as provided in section 1075 be added to sub-§2 to
match format of sub-§3 and to signal additional license requirements?

CONFLICT: Sub-§2 and §1075(1) differ in the list of licensed premises eligible for
auxiliary licenses. §1012(2) lists Class A restaurants; Class I hotels at ski areas, golf
courses ot disc golf courses; Class I golf clubs; and Class I or V clubs located at golf
courses ot disc golf courses. But, §1075(1) additionally authorizes Class A
testaurants/lounges to obtain auxtliary licenses.

CONFLICT: Sub-§3 and §1052(1) differ in the hst of licensed premises eligible for
additional off-premises catering licenses. §1012(3) lists Class A restaurants; hotels; bed
and breakfasts; and clubs, But, §1052(1) additionally authorizes Class A lounges and
Class A restaurant/lounges to obtain off-premises catering licenses.

CLARITY: Sub-§3: is the phrase “Heensed to sell spirits, wine and malt lquor,” which
is also found in §1052(1), intended to modify only “clubs” or all the types of premises
that may obtainr an off-premises catering license? [same question for §1052(1)]

o Explanation: As written, it is unclear whether hotels, bed and breakfasts, and Class
A restaurants that only have a Class III wine or Class IV malt liquor license may
apply for off-premises cateting licenses or whether these types of entities are
eligible for off-premises catering licenses ondy if their existing Hcenses authorize
sale of @/ types of liquor.

CONFLICT: Sub-§4 and §1075-A(1) differ in the list of licensed premises eligible for
mobile service bar licenses. §1012(4) lists owners of golf courses and disc golf courses.

But, §1075-A(2) additionally authorizes Class A restaurants, Class A restaurant/lounges
and Class I hotels located at golf courses or disc golf courses to obtain mobile service

Office of Policy and Legal Analysis (August 2019)

16

.



Analysis of Title 28-A pursuant to Resolve 2019, chapter 15

bar licenses. (Also, must each of these addifional entities be located at a golf course or
disc golf course, or only Class I hotels? The former seems true, but could clatify.)
TERMINOLOGY: Sub-§6: should “beer” be changed to “malt liquot” (the defined

tetm) in §[C and 1]D (1f not changed minibars may not be stocked with beer but not
hard cider) aad-“distl b hangod : be-definedtes-in 0 and 2?

TERMINOLOGY: Sub-§6(D): Is the wholesale licensee” from whom aicohol must
be purchased for minibars intended to include only Maine wholesalers or also out-of-
state wholesalers with certificates of approval? (See; A;)pendixj Wholesaic licensees)
OMISSION? Sub-§6, 1: What is the civil or criminal penalty for an occupant of a
hotel room with a minibar when a minor occupying or entering the room violates
liquot laws? Or, does “liable” instead refer to civil lawsuit liabality?

Chapter 43: Licenses for the sale of
Liquor To Be Consumed on the
Licensed Premises

Subchapter I: General Conditions

§1051. Licenses generally

TERMINOLOGY: suggested changes/ questions:

o Sub-§8§4 & 5: change “table wine” to “wine” (or, if “table wine” only applies to a
subset of 2ll wine, then the term “table wine” should be defmed)

o 5ub-§6 lead-in, YA & FD: If “wholesale liquor provider” is changed to “wholesale
spirits provider” in §501, make the same change here as well.

o Sub- §8 lead-in & 1{1]L B, Q & R: do the “wholesale licensees” discussed in these
paragraphs include out-of-state wholesalers with certificates of approval? (See
Appendix T: wholesale licensee definition)

o Sub-§8, |l: change “agency liquor store” be “reselling agent’™?

HEADNOTE: Sub-§8: clarify these ate taste-testing events for general public on off-
premises retail licensees premises? (To distinguish from §§460, 1205 and 1207 events)
OMISSIONP Sub-§6: Other taste-testing event statutory provisions (ex: sub-§8)
prohibit serving minots or intoxicated persons, Does the Legislatute intend sitnilar
prohibitions to apply to the spirits taste testing events in sub-§6 (where the only people
being served are retail licensees ot theit agents)? Perhaps the retail licensees and agents
are all over age 21 so minors are not an issue? Bar compare §1504(6) requiring a retail
licensee teceiving a similar product sample to be = 21 years old.

o See-Appendix F: 'Taste-testing and product sampling:

DUPLICATE: sub-§8 lead-in requires a taste-testing event held under this provision
to “be conducted during hours that are authorized by the bureau for the sale of kquor
on the licensed premises.” Sub-§8, 4G states the same requirement.

§1052. Off-premise catering at planned
events or gatherings

CONFLICT: see discussion above with respect to §1012(3), which has a different list
of establishments eligible for these licenses.

TERMINOLOGY: Should it be “off-premise catering” as in section and sub-§1
headnotes and sub-§2 ot “off-premises catering” as in sub-§1 & sub-§4 text?

CLARITY: Sub-§1: is the phrase “licensed to sell spirits, wine and malt Yiquor,” which
is also found in §1012(3), intended te modify only “clubs” or all the types of premises
that may obtain an off-premises catering license? [see same question for §1012(3)]
DUPLICATE: The fee listed in sub-§2 is also listed in §1012(3).

o Suggestion keep in §10712(3) not here as most license fees appear in Chapter 41.
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§1052-D. Taste-testing event license )

Who may be licensed? See sub-§1:

o §1355-A licensee*

¢ Wholesaler with §1401 license

e FEntity with certificate of approval*
e  Supplier of spitits

*  Foreign manufacturer of spirits*

*  Broker (of spirits)

* these entities may sponsor another
manufacturer pursuant to sub-§2

TERMINOLOGY: What is a spirits “suppliet”? Is it the equivalent, for spirits, to an

out-of-state wholesaler of malt Hquot or wine? There is no definition in T.28-A; it may
be wise to add a definition in §2 because the term “supplier” is used, in relation to
spitits, also in: §81(3), §83-C(3), §708(7), §708-C(1}, §1504 and §1651(2}{C).
INCONSISTENCY: Sub-§§1, 6 &7(I) allow a supplier of spirits be licensed for an
event, but sub-§4 & sub-§7(IX) do not list suppliers as possible event licensees, Sub-§4
also fails to mention a foreign manufacturer of spirts as a possible licensed entity.
INCONSISTENCY: Sub-§7(1) (1 sentence) fails to list supplier in the first clause
and broker in the second clause. Both supplier and broker belong in both clauses.
CONFLICT? Sub-§7, §Y A and B appear to conflict. B states that the on-premises
license (if any) for a taste-testing venue is surrendered during the taste-testing event.
Why, then, does the 27 sentence of A state that a fee may be charged for liquot sold
for on-premises consumption under auspices of a separate on-premises retail license?

§1054. Permit for music, dancing or
entertainment

CLARITY: If a municipality requires such a permit and the on-premises licensee fails
to obtain a permit, is this intended to tesult in Chapter 33 penalties or only penalties
imposed by the municipality for failure to obtain the required permit?

CLARITY: Sub-§8 move “if the municipality has sueb-a board of appeals” from the

second sentence of the subsection to the first sentence of the subsection.

INCONSISTENCY: Sub-§§11&12 suggest &/ munictpalities and counties must

requite entertainment permits and have ordinances/regulations regarding the pexmits

as does the headnote of sub-§2, but the text of sub-§2 gives municipalities the option

whether to require this type of permit (A municipality, or . . . county commissioners

may require a licensee. . . to obtain 2 permit. . 7).

o If discretion exists, change the headnote of sub-§2 and add prefatory language to
sub-§11--“If a municipality requires permits under subsection 2. . .” and rewrite
sub-§12. But, if permits must be required, change “may” to “shall” in sub-§2.

§1055. Liguor samples at restaurants

TERMINOLOGY: Is the wholeszle licensee” from whom samples must be
purchased under sub-§1, F intended to include only Maine wholesalers or also out-of-
state wholesalers with certificates of approval? (See Appendix J: wholesale licensees)
TERMINOLOGY: Sub-§1, G: change “state’s contracted wholesalet” to “wholesale
liquor providet” {as that term is defined in §501 — which definidon probably should be
made applicable to all of Title 28-A as is suggested above)?

Subchapter 2: Specific License
Requirements

§1061. Hotels

CONFLICT: Sub-§3's tequirement that “each hotel” derive “at least 10% of [its]
gross annual income” from food conflicts with §1002, which allows Class I-A licenses
to be issued to hotels that do not serve food. The definition in §2(15)(H) adds to the
confusion, by defining “hotel” as an establishment that “may” setve “meals” and
defining when 2 hotel is “considered to be serving meals”, but not stating whether
food service is generally required, even if the food served is not considered a meal.

o Suggestion. clarify which license classes are subject to 10% food sales requirement
CLARYTY: Sub-§2: in calculating the “gross annual income” to determine whether
10% is from the sale of food is income from renting rooms incloded? Compare
§1073(2) (tequiting “10% of the gross annual income” for a bowling alley to be from
food, but excluding “income from the bowling business” from this calculation).
OMISSIONS? The statutes for most other types of establishments with food-sale
income requirements explicitly state:

o An initial-license application may be granted by the bureau if it believes the
applicant “would probably meet” the food-sale-income requirements. See
§1062(4) (restaurant); §1063(3) (Class A restaurant & Class A restaurant/lounge);
§1076(4) (qualified catering service). Should a similar provision appeat for hotels?

o A license-renewal applicant must provide proof that the previous year’s busimess
met the food-sale income requirement. See §1062(3)(A) (restaurant); §1063(4)
{Class A restaurant & Class A restaurant/lounge); §1076(5) {qualified catering
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setvice). Is in intended that a similar requirement be imposed on hotels?

§1061-A. Bed and breakfasts

§1062. Restaurant requirements

DUPLICATE: Sub-§3(B)--requiting income from the bowling alley business not to
be included in the food-income requirement—duplicates the second sentence of

§1073(2). (Sub-§3(B) also uses the undefined term “bowling alley” rathet than the
defined term “bowling center.”) Should probably repeal §1062(3)(B) because it is tn a
section applicable to restaurants, while §1073 is a section applicable to bowling centers.

§1063. Class A restaurants

HEADNOTE: Expand section heading to include Class A restaurants/lounges?
TERMINOLOGY: Change “restaurants” to “Class A restaurants” in sub-§1?

CLARITY: Sub-§3: shouid this be rewritten to state that the burean determines “that

the applicant would probably quatify meet the requirements of subsection 277 (This
would match the format of §1062(4).)

CORRECTION? Sub-§4: “subsection” (used 2x) should probably be “section.”
CLARITY: Sub-§4: the final sentence may fit better if located in sub-§2.

§1063-B. Pool halls

§1064. Establishment located at
fairgrounds

§1065. Licenses for Class A lounges

HEADNOTE: change to “Class A lounges” to match other headnotes?
CLARITY: Sub-§4: clarify that minots may not temain “on the premises of a Hcensed
Class A lounge”?

§1066-A. Taverns

CLARITY: Sub-§2: clarify that minors may not remain “on the premises of a licensed
tavern”?

§1068. Performing arts centers

§1069-A. Auditoriums

§1070. Civic auditoriums

§1071. Incorporated civic organizations

REDUNDANCY: Sub-§6 states “a manufacturer licensed . . . under section 1355-A
[o1] 2 cerdficate of approval holder” but the definition of “certificate of approval
holder” in §2(8) includes all §1355-A licensed Maine manufacturess.

§1072. Clubs

HEADNOTE: Sub-§6 change to: “Sales in ofiginal containers forbidden™?

§1073. Indoor racquet clubs; ice
skating clubs; golf courses; curling
clubs; and bowling centers

CONFLICT: Sub-§1 states curling clubs may be licensed to sell all three types of
liquor, yet they are only listed 2s eligible for Class IIT licenses (wine only) but not Class
1 (all Hiquor), Class 1T (spirits only), or Class IV (malt liquor only) Hcenses.
OMISSION? Should this section apply to disc golf courses? (Otherwise, the general
authotity for the bureau to license disc golf coutses is not in Ch. 43.)

INCONSISTENCY: Sub-§2 requites all of the types of establishments listed in this
section to offer food for sale at all times liquor is for sale, but only the definition of
“golf course” in §2(15){G) requires that food be offered for sale. 1t might make sense
to amend the definitions of racquet clubs, ice skating clubs, curling clubs, bowling
clubs and disc golf courses to be consistent.

OMISSIONS? The statutes for most other types of establishments with food-sale

income requirements explicitly state:

o Aninitial-license application may be granted by the bureau if it believes the
applicant “would probably meet” the food-sale-income requirements. See
§1062{(4) {restautant); §1063(3) (Class A restaurant & Class A restaurant/lounge);

§1076{4) {qualified catering service}. Showld a similar provision appear for these
entities?

o A license-renewal applicant must provide proof that the previous year’s business
met the food-sale income requitement. See §1062(3)(A) (testaurant); §1063(4)
(Class A restaurant & Class A restaurant/lounge); §1076(5) (qualified catering
service). Is in intended that a similat requirement be imposed on these entities?

Office of Policy and Legal Analysis (August 2019)

19



Analysis of Title 28-A pursuant to Resolve 2019, chapter 15

§1074. Outdoor stadiums

TERMINOLOGY: Sub-§3: should the word “liquot™ (at least in the 2nd sentence)
be changed to “malt liquor and wine” (because spitits may not be sold in these
stadiums)?

§1075. Auxiliary licenses at ski areas,
golf courses and disc golf courses

HEADNOTE: Lists some but not all of the entities that may obtain an auxiliary
license; perhaps change the headnote simply to “Auxiliary icenses”?

CONFLICT: §1012(2) and §1075(1) differ in the list of licensed premises eligible for
auxiliary licenses. (See discussion above under §1012(2).)

CONFLICT: Sub-§1 lists eligible underlying licensed premises as: Class A restaurant,
Class A restaurant/lounge, Class I hotel, or various classes of clubs. But, Sub-(1)(A}
also lists a “lounge” as a potential undetlying licensee. Which 1s correct? Also, should
“lounge” be “Class A lounge”?

INCONSISTENCY: this section tequires the auxiliary premises to be licensed by
DHHS, but there 1s no requitement for the undetlying premises to be licensed by
DHIIS. Similarly, no provision of Title 28-A requires licensed restaurants to have
DHHS licenses. The only other DHHS-license requirements in Title 28-A appear in
§2(15)(P) (definition of qualified catering service), §1065 (Class A lounges) and §1080
(common consumption areas). Should it be clarified throughout the Title which
entities must have 2 DHHS license (allows imposition of Ch. 33 penaities)?

§1075-A. Golf course and disc golf
course mobile service bar

CONFLICT: §1012{4) and §1075-A(1) differ ir: the list of licensed premises eligible
for mobile service bar licenses. . (See discussion above under §1012(4).)

HEADNOTE: The headnote of sub-§3 incotrectly suggests it is 2 general penalty for
the section. Perhaps rewtrite as: “Bringing liquor to golf course or disc golf course
prohibited; penalty.”

CLARITY: Sub-§4 is confusing: Is the Legislature’s intent to state that both the mobile
service bar license and the nnderlying other fignor license are subject to penalties under
Chapter 33 for violations occurring at the mobils service bar?

CLARITY: Sub-§5: as written, this subsection cross-references the definition of
public way in 29-A MRSA §2112-A(1)(DD) — but leaves the penalty unstated, making it
uncleat whether the intent of sub-§5 is to make this activity a Class E “transport[ing]”
ctitne under §1 of the Title. Is the intent instead only to signal to golf cart drivers that
they are subject to the penalties in 29-A MRSA §2112-A (traffic infraction) if they
transport an open container of liquot across the public way?

§1076. Qualified catering services

CLARITY: Sub-§2: is the intent that the licensee’s principal place of business and the
location where catering occurs may only be “in municipalities” that vote in favor of
local option questions related to on-premises sales o may catering businesses and
events also be located in unincotporated places where county commissioners vote in
favor of on-premises sales under §122 (which is also located in Chapter 5 of this Title)?
OMISSION? Sub-§3({C}: what is the min. dollar amount of food sales for a part-time
catering service if it operates no more than 3 months in a year in a municipality with
20,601 to 30,000 persons? See Appendix F: Qualified catering sefvice: sale requitements
CLARITY: Sub-§4: should this be rewritten to clanfy that the bureau determines “that
the applicant for a new license would probably gualify meet the requirements of
subsection 3” — fe., food sales requirements, (Would match the format of §1062(4).)

§1077. Public service cotporations:
Vessel, railroad and aitline corporations

TERMINOLOGY:

o Sub-§1 8 2(B)1: suggest changing “boat{s)” (4x) to “vessel(s)” (the defined term)

¢ Sub-§5: suggest changing “passenger cars” to “dining cars or passenger cars” to
match sub-§3 and definition in §2(15)(E) (if that definition is retained).

CLARI'TY: Sub-§2: this section confusingly refers to “licenses for vessels” and “a
vessel licensed to sell liquos.” But, putsuant to sub-§5, it is not the vessels that are
licensed but rather the public service corp. that opetates the vessels. The corp. may
then serve Hquor on all of its qualifying vessels. Should probably rewrite as “vessel
corporations”. (Also should change subsection headnote.)

CONFLICT: Sub-§2(B)(1) requires vessel corporations to obtain approval “frem he
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burean under . . . section 653 for a vessel to sell Hquor for on-board consumption
while in port or docked. But, under §653 provides mumuicipalitios (or county comnsissioners)
approve applications for on-premises sales.

§1079. International air terminals

OMISSION: What is the fee for an international air terminal license? (They are not
Histed as eligible for any of the license classes listed in chapter 41 —is that a mistaker)

§1080. Common consumption ates

Chapter 45: Licenses for the Sale
of Liquot To Bo Consumed off the
Licensed Premises

§1201. Tssuance of licenses; stock of
merchandise

TERMINOLOGY: Sub-§1 headnote: change “table wine” to “wine”?

CLARITY: Due to word otdet, sub-§1 could be tead to mean that the bureau is
tssuing wholesale and/or distributor licenses under this section. Would be helpful to
tewsite as: “The bureau may issue licenses under this section fer-the-sale-and
disteibution-efmaltliquorerwine to off-premise retail licensees, as deﬁned in section
2, subsection 27, paragtaph A, for the sale of malt liquor or wine.’
CROSS-REFERENCE Sub-§3 impropetly lists §1207 as an exception to the rile
that an off premises licensee may not give liquor to a customer for on-premises
consumption. This exception was created in P.L. 2009, Ch. 438, which also created 2
dualliquor Heense in §1207. The dual Equor leense statute was reallocated to §1208
via P.L. 2009, ch. 501, without also correcting the cross-reference in §1201(3). [The
same error in §1051(3) was fixed through P.L. 2019, ch. 281 last session.]

CLARITY: Sub-§3 prohibits sales for on-premises consumption by eensees yet sub-§3-
A prohibits sales to other retailets by feenseer, agents or employees. Is this distinction
intended, or should sub-§3’s text be changed to mirtor sub-§3-A?

CLARITY: The headnote of sub-§3-A suggests that the prohibition on §1201
licensees selling their products to other retaflers applies not only when the purchaser s
an off-premises retailer (ex: grocery store) but also when the purchaser is an on-
premises retaifer (ex: restaurant). If the latter is true, should remove the second use of
the phrase “licensed under this section” from sub-§3-A.

CLARITY: Sub-§4: it may be helpful to add a cross-reference te §122, which states a
ground for county commissioners to deny these off-premises retail licenses.

INCONSISTENCY: Sub-§4: The patenthetical phrase “whete no local option vote is
taken under chapter 57 is confusing, because it suggests some unincorporated places
have Jocal option elections while othets do not. But, under §122(1), “no local option
election may be held in unincorporated places.” Should the parenthetical phrase be
removed from §1201(4)?

CLARITY: sub-§5 and sub-§7: should these qualification requirements be limited to
licenses “under this section” (both for clarity and to match sub-§§3, 3-A & 6)?

CLARITY (3 issues): Sub-§6 categorically states “all off-premises retail licensees
must” stock groceries and/or compatible merchandise:

o §1204 exempts ship chandlers from this requirement. Should the phrase “except
as otherwise provided in §1204” be added?

o Given sub-§1, one could infer the intent of this section is just to addresses off-
premises retailets of malt liquor and wine. But, given the broad language of sub-
§6, all off-premises retaflers, inciuding all agency liquor stores (off-premises
retailers of spifits), are included. Is this intended or, are agency liquor stores only
required to stock groceties/other merchandise if they also sell malt liquor and
wine? Should clarify. (See redated questions under $7010-4)

o Sub-§6, YB refers to “merchandise reasonably compatible with a stock of malt
liquot or wine” yet the definition in sub-§7 is only for “compatible merchandise.”
To remove any potential ambiguity about the difference between compatible and
reasonably compatible merchandise, “reasonably” should be removed.

§1201-A. Transfer of spitits among
cettain licensees

CLARITY: This section involves transfer of spirits between agency liquor stores. But,
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this chapter primatily regulates off-premises retatlers of malt liguor and wine. Should this
section be moved next to §6067

§1202. Payment for sales in off-
premise retailers

* HEADNOTE: it mipht add clarity to change headnote to: “Employment of minors”

§1204. Ship chandlers

e TERMINOLOGY: Sub-§1: should we change “table wine” to “wine”? O, are ship
chandlers only authorized to sell a subset of all wines called “table wine” {definition?)?

§1205. Taste testing of wine

» CLARITY: The final sentence of sub-§1 duplicates §1206. In addition, it is unclear if
this sentence and §1206 are intended to impose a dusy on the retail ficensee not to permit
consumption of alcoholic beverages on the premises, other than at a taste testing
event? Or, is the duty on the iwhiber?

o If the former, need to clatify this intent. Compare §1201(3) (off-premises retailer
cannot self Hquor for on-premises consumption).

o If the latter, what is the penalty? There is no penalty specified for this offense in
cither this section ot 1206, Compare §11(2) (Class E crime to imbibe liquor at a
place under “the common roof” of an off-premises licensee).

8
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o TERMINOLOGY: Is the wholesale Hcensee” {rom whom the wine must be

purchased under sub-§2, K intended to include only Maine wholesalers or also out-

of-state wholesalers with certificates of approval? (See Appendix J:iwholesale licensees)
s  CLARITY: Sub-§2-A(D): the language of this paragraph raises the question that if a
licensed szles representative is not pouting the taste-testing samples, who can be

pouring them? Are only certain folks (eg, retail licensee owner, agent or employee)
authorized? If so, should the list of authorized folks be stated in sub-§2?

§1206. Consumption prohibited on
off-premises retail premises

s  CLARITY: Is the intent of §1206 to subject an off-premises licensee to Ch. 33
administrative penalties for permitting consumption on the premises? (The text does
not appear to accomplish this goal, if it is the goal) O, is the purpose to make it an
offense for the imbiber to consume alcohol on the premises of an off-premises
licensee. If the latter, what is the penalty for the offense? Compare §11(2) (Class E
crime to imbibe liquor at 2 place under “the common roof” of an off-premises
licensee).

§1207. Taste testing of malt liquor

* CLARITY: Is the final sentence of sub-§1 intended to impose a duty on the off-premises
figensee to prevent consumption of alcoholic beverages on the premises, other than at 2
taste testing event, ot is the duty on the imbiber? [See same question for §1205{1)]
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purchased under sub-§2, i< intended to include only Maine wholesalers or also out-
of-state wholesalers with certificates of approval? (Se& Appén; olesale licérisees)

s CLARITY: Sub-§2-A{)}: the language of this paragtaph raises the question thatif a
licensed sales representative is not pouting the taste-testing samples, who can be
pouting them? Are only certain folks (g4, retail licensee owner, agent or employee)
authorized? If so, should the list of authorized folks be stated in sub-§2?

§1208. Dual liquor license

» INCONSISTENCY: Per sub-§1, dual liquor licenses permit off-premises néne retail
licensees also to obtain on-premises wine retail licenses. But, sub-§3 indicates that the
fee is $600 annually “in addition to the license to sell maft figuor or wine for consumption
off the premises.” Should that be changed to “the license to sell wine for consumption
off the premises” or “the off-premises retail Heense”’?

§1209. Sale of privately held wine by
auction

s CROSS-REFERENCE: Sub-§1(A) (“auction permittee” definition} & sub-§3: The
cross-reference to 32 MRSA §285 is not really correct. That section requites persons
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who conduct 2uctions to be licensed, but it does not provide for their licensure.
Probably better to write “an auctioneer licensed under Title 32, chapter 5-B.”

o Relatedly, 32 MRSA §299-A (wine auction permits), also currently states: “A
person licensed undes section 285 .. . Tt probably should be similarly rewritten to
state: “An auctioneer licensed under this chapter ...”

CLARITY: Sub-§4, JA: should substance of the final sentence of this paragraph be
merged with the definition in sub-§1, 1B? (so the definition is not split up)
CONFLICT: Sub-§5 requires an auction permittee to comply with the provisions of
Chapter 65. But, Chapter 65 only requires a “Maine manufacturer or importing
wholesale licensee” to “pay an excise tax of 60¢ per gallon on all wine . . . manafactured
in or imported into the State . . .”" See §1652(2) (Note that the first sentence of §1652(2)
states that an excise tax is imposed for “selling wine” in the State, but the second
sentence, which sets forth the tax rate, does not apply to sales, only to importing or
manufacturing wine) Compare §1652(1) (imposing “an excise tax of 35¢ per gallon on
all malt liquor so/d in the State™).

CROSS REFERENCE: Sub-§6: The beverage containes law is no longer located in
Tide 32, chapter 28; it is now in Title 38, chapter 33. Should fix cross-reference.

OMISSION? If a licensed auctioneer zuctions privately held wine without a permit

from BABLO, the auctioneer is subject to administrative discipline by the Board of

Licensing of Auctioneers for violating 32 MRSA §299-A. In addition, if an auction

permittee fails to pay requited taxes, BABLO may refuse to issue that person a

subsequent auction permit undet sub-§5. Quertion: What is the penalty for an auction

petmittee who violates any of the other requirements of this section (e.g., selling
ptivately held wine without a label or to a minor)?

o TIs the intent that each violation is a Class E crime via §1 (because it 15 a sale of
alcohol in violation of law)? But what about an auction permittee who fails to
notify BABLO of each sale as required by sub-§2(F) or who stores wine on the
same premises as the auction as prohibited by sub-§2(F)? Is that really a sale in
viclation of law so that the Class E penalty in §1 applies?

o Note: Chapter 33 administrative penaltfes are not applicable to non-licensees.

Subpatrt 3: Non-tetail Sales

Chaptet 51: Certificate of Approval
Holdets

Subchapter 1: General Provisions

§1351. Certificate of approval.

CONFLICT: Under §1351 all out-of-state manufacturers must obtain a certificate of
approval, but rest of Title makes it unclear whether out-of-state spitits manufacturers
are included in this requirement. (See Appendix A: Certificate of approval questions)
CONFLICT: Under §1351 and the definition in §2(8) all manufactutets, including in-
state manufacturers, must obtain a certificate of approval. But, under §1355-A, in-state

- manufacturers obtain a “license”. (Manufacturers licensed under §1355-A are

considered “certificate of approval holders” under the definition in §2(8) but there i

no analogous definition of “certificate of approval” that includes licenses.)

o Suggestiom: Rewrite §1351: “License or certificate of approval required. All in-
state manufactarers must obtain a license from the bureau under section 1355-A

to manufacture, offer for sale or sell liquor in the State; and all out-of-state
manufacturers and out-of-state wholesalers must obtain a certificate of approval

from the buteau to sell or offer for sale in this State any liquot of to transpott ot
cause to be transported into the State for resale any liquor” (g §1361)

Subchapter 2: Manufacturers

§1355-A. Manufacturer licenses

CLARITY: Sub-§2 is a bit confusing in its organization (as it evolved over time). It
might be helpful to reorganize it as follows:

o Combine sample provisions in ] A, B, E & F? Also, need to examine the
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relationship between these provisions: when may the manufacturer charge for
samples rather than having them be complimentary? What does it mean to §I to
“ot otherwise comply with . . . D72

o Move JG (applicable only to breweries/small breweries) to sub-§3?

o Separate I (license for on-premises sales} in own sub-section, with headnote?
Move substance of sub-§§3(10); 4(13); & 5(I} to §1052-D, the applicable taste-
testing event sectionr This would be consistent with §1368, 2 taste-testing event
provision that authorizes certain §1355-A licensees to make sales at the events,

*  OMISSION? Other provisions of Title 28-A authorizing public taste testing or
sampling impose restrictions on the amount of liquor served, Should §1355-A(Z)(A, B,
E & F) ot §1355-A(5)(F)? (See. Appendix F: Taste-testing and product sampling)

o CLARITY: Are sub-§2(1D)(2}, sub-§2(I)(2-A) & sub-§3(C}(6) intended to impose dutier
on manufacturers to control consumption of alcoholic beverages on the prermises or are
they duties on the imbibert Should clarify.

o If the former use language similar to Sub-§2(I)(5), which cleatly imposes the duty
on a mannfacturer that also has an on-premises license to ensure liquor sold for off-
premises consumption under sub-§2(D) is not consumed on the licensed
prermises.

o If the latter, should the penalty on the imbiber mirror §11(2) (Class E crime to
imhibe liquor at a place under “the common roof” of an off-presses hicensee)?

s  CONFLICT (or ambiguity): Ambiguities are created given the vadous provisions
authorizing Maine manufacturers to make off-premises retail sales in sub-§2, §C, 1D &
G, sub- §3(C), sub-§4(B){(2) & sub-§5(B)(3). (See Appendix G: Maine manufacturers
and offpremisés sales questions).

s  CLARITY: Sub-§3{C) may benefit from a cross reference to sub-§2(I), which is the
authority to obtain an on-premises retail license at the brewery.

s TERMINOLOGY: should “liquor” be “malt liquor” in sub-§2(G5) & should
“brewery” (3x} be “brewery or small brewery” in sub-§3(C) and its subparagraphs?

s CLARITY: Sub-§5(B){1) states the “small distillery off-premises license” is $100
o Is this really the fee for the small brewery to sell its products for off-premises

consumpton, as is authotized for all types of §1355-A manufacturets by sub-
§2(ID)? If s0, move the fee there and clarify the fee for other manufacturers?
o Or, is this the fee for 2 small distilery to have an “additional location™ off
premises license via sub-§5(B)(3)? If so, move the fee to that provision.
o Or, is this the small distdlery manufacturing license fee (which s also listed i
§1551(33(H))? If so, suggest removing here and leaving in §1551(3)(H).

*  OMISSION? Sub-§5B){3) & (5)((3): thete is no prohibition on small distilleries
selling their products 2 méners for off-premises consumption. (This is a gap in the law
created by §705 above — could £ill the gap in §705 or in this section.) ,

* DUPLICATE (maybe): What is the relationship between sub-§2(T) {all Maine
manufacturers may obtain one Chapter 43 on-premises retail license if same person has

controlling interest in both manufacturer and tetaier) and sub-§5(F) (distilery or small
distillery may obtain one Chapter 43 retail license for a connected establishment owned
by the in-state manufacturer)?

o Are these separate potential licenses (so 2 max per spirits manufacturing license)
or does sub-§5(E) impose additional requirements oa the single license obtained
by a distillery or small distillery under sub-§2(I)? Either way, should clarify.

e CONFLICT: Sub- §5(F) are these requirements for samples intended to apply to borh
complimeniary and purchased sarples given out by both distillerier and small distilleries vnder
sub-§2(A}, (B), (E) & (F)? To the extent purchased samples given out by a small
distillery are intended to be covered, sub-§5(F) conflicts with sub-§5(H), which
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exempts samples sold by @ small distillery for on-prepsises consumplion from being physically

sent through the State distribution system.

CONFLICT (in part): Sub-§5, JF requires a distiltery or smad! distillery that provides

samples to the public first to sell those spirits to the State “in accordance with

paragraph D --which renders the spirits “subject to the listing, pricing and
distrdbution provisions of this Title.” To the extent {I applies to smalt distilleries, it
conflicts with sub-§5, H, which aliows 2 small distillery to sell samples of its spirits to
the public without physically transporting the spirits through the State distibution

system and applies a special discount rate to the small distillery under §606(4-B).

o Suggestiom: eliminate the conflict by stating “except as provided in paragraph H”
sub-§5, JF. This would clarify that samples se/d by the small distillery enjoy the
special ttansportation exemption & discount rate provided in sub-§5, JH.

©  Further suggestion: If this protection s also intended to apply to free samples, strike
“srall distiflery” from sub-§5, Y and clarify in sub-§5, H that this paragraph
apphes not only to spitits “sold for on-premises consumption” (as currently
written) but also to complimentary samples for on-premises consumption,

INCONSISTENCY: Sub-§5, I authorizes a distillery or smad/ distillery to sell spirits
ditectly to customers for off-premises consumption at a taste-testing event under
§1052-D. Sub-§5, Y1 further provides that spitits sold at these events are “subject to
the listing, pdcing and distribution provisions of this Title.” This contrasts with spirits
sold by a small distillery for off-premises consumption in other situations—.e., at the
small distillery, at an off-premises retail location owned by the small distillery, or at a
farmers’ market taste-testing event under §1368)—under sub-§5, §G, spirits sold by
the smalt distilery in these locations are exempt from transportation to the state
distribution system and benefit from the special discount rate under §606{4-B).

o Sugeestion: If want the same treatment for spirits sold by a small distillery for oft-
premises consumption at 2 §1052-D event, rewtite sub-§5(1)(2) as follows: “Spirits
sold by a distilery in accordance with this paragraph are subject to the listing,
pticing and distribution provisions of this Title. Spirits sold by a small distillery in
accordance with this paragraph are subiect to the provistons of paragraph G.”
Compare §1368(3)(F) (sales at farmers’ market taste-testing events).

CLARITY: Sub-§7, last sentence of lead-in ¥, is oddly drafted. It appears to mean

that a tenant winery may produce both traditional wine and hazd cider. (Is that right?)

o Suggestion: Bliminate this sentence and instead amend first sentence of sub-{7 to
state: . . . the holder of a tenant winery license may produce wine and hard cider
at the manufacturing facility of another winery.” (Under current law this phrase
is unnecessary because the definition of “wine” in §2{36) includes hard cider, but
the phrase is necessary if the definition of wine is rewritten to exclude hard cider.)

OMISSION: Sub-§6 & Sub-§7: What ate the license fees fot a tenant brewer and 2
tenant winety? (Lhese fees do not appear in either §1355-A or §1551.) Ate they
requited to pay the regular brewery/small brewezy or winery/small winery license fees?

CLARITY: Sub-§§6 & 7: may tenant brewerles and tenant wineries only operate out
of breweties and wineries (as opposed to small breweries and small wineries)?

§1355-B. Research manufacturer
license

§1356. Illegal manufacture

CLARITY: As written, the first phrase of this section appears to attempt to outlaw
liquor manufacturing in other states by entities not licensed in Maine. Should the
language be clarified to apply only to in-state manufacturing?

Subchapter 3: Malt Liquor and
Wine

§1361. Certificate of approval

CLARITY: Sub-§1, -§2 and -§4 suggest this section tequires in-state manufacturers
of malt liquor or witie, who are already required by §1355-A to obtain manufacturing
licenses, also to obtain certificates of approval under §1361; is this the mtent?

OMISSION? Should this section require out-of-state manufacturers of low-aleobol spirits
to obtain certificates of approval? (Compare §1361(1) with §1365 and see Appendix B:
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Low-alcobol spirits product questions)
OMISSION: What is the penalty for violating sub-§1 (e, if the entity does not have a
cettificate of approval upon which sub-§3 penalties may be imposed)?

o Some activities prohibited in §1361(1) are covered by the Class E crimes set forth
in §1 (Hlegal sale/import/transport), §2073 (llegal intrastate transposrt), §2072
{possess with intent to sell illegally), and §2078 (illegal sale).

o But “offering” for fllegal interstate sale or “causing to transported” into the State
for illegal sale are prohibited in §1361(1) and not covered by other penalty
provisions in Title 28-A. What penalty applies? {Or is §1361(1) relying on the
attermnpt statute in 17-A MRSA §152 for “offeting for sale” and accomplice Liability
under 17-A MRSA §57 for “causing to be transported”?)

DUPLICATE (in part): §1361(2) and §1551(1)(A & B) both list the $1,000 fees for

certificate of approval holders. §1361(2) but not §1551 also lists a reduced $100 fee

for small {<120 gallons/yeat) wine ot malt liquor manufacturers.

o Larger problese: §1551 lsts many non-retail license fees (some, but not all, are
duplicated in other statutes).

o Options: make the list of non-retail fees in §1551 comprehensive or remove those
fees from §1551 and keep/add the fees in the statutes for each type of Hcense.

CLARITY: The authority in sub-§3, YA for the District Coutrt to suspend ot revoke a

certificate of approval for any violation of bureau rules has an unclear relationship with

Chapter 33. Ts the intent to apply the grounds, procedures and penalties for discipline

of Chapter 33 to cerdficate of approval holdets? If so, the existence of sub-§3, JA

undermines this intent by suggesting different rules apply.

¢ Different grounds: Chapter 33 allows discipline also for: violations of State and
federalliquor Iaws or rules (§802(1)); making material false statement in license
application (§802(2)); or failure to maintain requirements for Heensure {§802(3)).
By contrast, §1361(3}(A) only allows discipline for violating bureau rules.

o Different penaities; Chapter 33 penalties include license suspension oz revocation
and warnings (§803(6)); fines (§803(8)); or filing the case (§803(3)(B)). By
contrast, §1361(3)(A) only allows suspension or revocation.

o Note: “Licensee” is defined in §2(14) to include a certificate of approval holder,
suggesting the provisions of Chapter 33 apply to certificate of approval holders
whete the word “licensee” is used. But because “license” is not sitndlarly defined
that tetm could be interpreted to exclude a certificate of approval wherever used
in Chapter 33. [Compare alve §803(9) offer in compromise option expressly
applicable to “certificate of approval holders™.]

o Suggertion: if intend to subject certificate of approval holders to all grounds,
penalties and procedures in Chapter 33, repeal §1361(3) ot amend it to state
Chapter 33 applies to certificate of approval holders AND add definition of
“license” to Title 28-A or add “certificate of approval” throughout Ch. 33.

CLARITY: Sub-§4: It may make sense to separate out the exception in this provision
for small breweries and wineries, rather than using the confusing parenthetical clause.

TERMINOLOGY: Sub-§5: is the phrase “wholesale licensee” as used in this
subsection intended to include only Maine wholesalers or also out-of-state wholesalers
with certificates of approval? (See Appendix J: Wholesale licénsee definition )

§1362. Disposal of fees

AMBIGUITY / POTENTIAL INCONSISTENCY: By specifying that fees for
certificates of approval are credited to the General Fund, this section creates an
ambiguity whether other licensing fees collected under Title 28-A similatly should be
credited to the General Fund.

o  Compare 28-A MRSA §83-B{10), which requites BABLO to deposit “ad/ net
revenues” from licensing and enforcement in the General Fund. Does the interplay
between §83-B(10) and §1362 mean that gross revenues of certificate of approval
fees are sent to the General Fund but only net revenues from all other licensing &
enforcement fees go to General Fund? Bwz ree §803(8) (fines go to General Fund),
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o Swuggestion: if want licensing & certificate of approval fees treated the same, delete
§1362 as unnecessary and allow §83-B(10) 1o apply. Can state in bill summary
that this is got intended to be a change in the law.

o Resrganization Note: If non-retail license fees are all combined in §1551, including
the fees in §1361(2), then §1362 must be moved {(unless it is deleted above).

§1363. Manufacture of malt liquor or
table wine; credit; furnishing materials
and equipment

TERMINOLOGY: Headnote of section and text of sub-§2{A): should we teplace

“table wine” with “wine,” ot is only 2 subset of all wine intended?

CLARITY: Sub-§1 appears intended to prevent any manufacturer from having an

interest in any whotesaler of malt liquor ot wine. If so, the text is ineffective:

0 By stating “holder of 2 manufacture’s certificate of approval” the text suggests
Maine manufacturers, which receive lcenses, are excluded [Note that the phrase
“certificate of approval holder”, used in sub-§1’s headnote, is defined to include
Maine manufacturers, but that phrase is not in the statutory text.]

o By limiting the sub-§1 prohibition to situations where the manufacturer is “any
other corporation” [than the wholesaler] the language exempts from the
ptohibition situations whete the licensed wholesaler and manufacturer are the
same, single corporation. Is this exception intended?

o By stating “corporation which holds 2 wholesale license” the text suggests out-of-
state wholesalers, which receive certificates of approval, are excluded.
= Similarly, sub-§2 prohibits loans from manufacturers to a “wholesale

licensee”—does this include out-of-state wholesalers, who recetve certificates
of approval? (See Appendix J: Wholesale licensee definition)

o Sugmestion: explain what is intended and OPLA will re-draft this subsection

REORGANIZATION: May want to move sub-§1 substance to §707 (see above)

CLARITY: Given the confusing interplay of the “certificate of approval holder” and
“licensee” definitions (which are broader in scope than “certificate of approval” and
“license™) and confusion around definition of “wholesale licensee”, need to ensure that
sub-§2 text matches its intent.

§1364. Invoices and reports

CLARITY: Sub-§1: what invoices ate included: malt liquor and wine sales (1) from
out-of-state manufacturers or wholesalers to Maine wholesalets? (2) from in-state
manufacturers to Maine wholesalers? (As wiitten, both are included.)

CLARITY: should sub-§1 be limited to malt liquor and winer (Cf sub-§3)
CLARITY: Sub-§2: the text is completely silent on the topic of the report

OMISSION: Sub-§4: how do foreign low-alcohol spitits manufacturers obtain
certificates of approval? (Ses §1361 above, which deesn’t cover these entities)

§1365. Low-alcohol spirits product tax

OMISSION: How do low-alcohol spitits manufacturess obiain certificates of
approval? Also, who makes these items? (Ser questions under 82, §1361 & §1364 &
Appendix B: Low-alcohol spirits product questions)

OMSSION?: If 2 manufacturer with a certificate of approval sells low-alcohol spirits

products to a Maine wholesale licensee, the 30¢ per gallon tax from this section applies.

But, as written, if the low-alcohol spitits product is sold to the Maine wholesale

licensee by an out-of-state wholesaler, then this tax is tnapplicable. Is that intended?

o Relatedly: How do out-of-state wholesalers of Iow alcohol spmts products obtain
certificates of approval? (Sce Appendix B: Low-alcohol spitits product questions)

DUPLICATE: The second sentence of §1365 is redundant to §1364(4), although

§1364(4) adds moze detail to the requirement. It might make sense to add this detail to
§1365 and then break each sentence of §1365 into its own subsection.
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§1368. Retail sales and taste testing at
farmers’ markets

Subchapter 4: Special Warehouses

§1371. Special warehouse storage

et : e  CONSISTENCY: Should the fees listed in sub-§2 be moved to §1551 (list of non-
facilities controlled by certificate of retail fees)? - See discussion under §1551 below.
approval holder
Chapter 55: Malt Liquor and Wine
Wholesale Licenses
§1401. Wholesale licenses e CLARITTY: Sub-§1: should this section be limited to licenses for selling and
e distributing malt liquor and wine in Maine? Le., out-of-state wholesalers who obtain
Terminology aote: certificates of approval under §1361 do not also need §1401 licenses, right?
Wi ¢« TERMINOLOGY: Sub-§§1, 9: should we remove “fortified wine” because itis a
§13 alers are _ L
issted certificates of approval type of wine undet the definition in §2(36)?
e OMISSION: May a wholesaler with a license to distribute malt hquor and wine under
e R e this section also distribute low-alcohol spiits? (Sec Apperdix B: Low-alcohol spitits
T product questions)
¢ DUPLICATE: The fees in §1401(2){A) & (B) also appear in §1551(2)(A) & (C).
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ggsﬁon below under §1551 is either to locate all non-retail fees only in §1551 ot
locate them all with the undetlying license provisions.
o [f the fees are all located in §1551, probably should rewrite §1551 to clarify thata

separate $600 fee applies to the wholesaler’s principal place of business and to any
additional warehouse.

¢ CLARITY: Thete are two fees listed under the “wholesale license” category of

§1551—for storage of malt liquor or wine for one month, see §1551(2){B) & (D)-—that

do not appear in §1401. Are these one-month storage fees related to §1401(4Y’s

tempotary permit provisions?

o Ifso, §1401{4) should ptobably be amended to clarify that these permits are
issued in one-month increments and the headnote of §1551 should be changed to
“wholesale licenses and permits”

o But, if the $50 one-month fees ate not related to §14071(4), then: the fee for
§1401(4) permits must be identified (none is cutrently stated) and the bureau’s
authority to issue and the conditions for obtaining these one-month storage
licenses listed in §1551(2)(B) & {D) must be established in §1401.

¢ TERMINOLOGY: Is the phrase “wholesale licensee” in sub-§2(B), sub-§7 and sub-
§8 intended to include out—of—state whole_saiers with certificates of approval? (See

§1402. Taste testing of wine and malt
liquor products

+ TERMINOLOGY:Is §1402 limited to licensed Maine wholesalers or all wholesalers,
including out-of-state wholesalers that have certificates of approval? (See Appendix J:
Wholesale licensee definition)

o TERMINOLOGY: change “taste testing activity” to “taste testing events™? see §1368

s CLARITY: sub-§2: clarify these conditions apply to taste testing events under this
section {not all taste testing under any other section...)

» CLARITY: Other taste-testing statutory provisions {ex: §1051(8)) prohibit serving
intoxicated persons. [s the intent to apply a similar prohibition to the taste testing
events in §1402 (even though only retail licensees or agents can be served)?

o Note: §705(3-A) generally prohibits licensees from serving liquor to visibly
intoxicated persons, but only if the liquor is “to be consumed on the premises
where sold” §705{3-A) thus may not apply to §1402 events.

o Thete is no need for a specific prohibition on serving minors because §705(4)
prohibits licensees from allowing minors “to coasume or possess liquor . . . on the
premise’” & these taste testing events occur on ¢ licensed premises.

§1402-A. Samples of products

Note: as drafted, this section likely only applies to Maine wholesalets because the word
“licensee” is not used. Instead, it states “a person . . . licensed as a wholesaler.” (Foreign
wholesaler are not “Heensed”, they obtain certificates of approval via §1361.) Is that ok?

§1403. Interstate purchase or
transportation

¢  TERMINOLOGY: Is the “wholesale licensee™ referenced throughout this section
lntended to include an out-of-state wholesaler with a certificate of approval? (Sec

e INCONSISTENCY Sub- §1 &2's headnotes suggests lcensed in-state wholesalers of
malt Bquor and wine can purchase malt liquor and wine from all “certificate of
approval holdet[s]”-—a term defined in sub-§2(8) to include licensed in-state
mamafacturers——but the text of sub-§1 & sub-§2 only authorizes wholesalers to
putchase from a subset of these entities. Is the intent to include: all foreign
manufacturers and wholesalers with certificates of approval as well as all Hcensed in-
state marmufacturers of malt liquor ot wine? If so, clatify the language of both sub-§§.

s CLARITY: Sub-§3 makes revocation of 2 wholesale license mandatozy in certain
circumstances; should there be 2 “notwithstanding §803” clause (because under §803
any violation of Hquor laws can result in vatious penalties, not just license revocation)?
o Also, should the first sentence be amended to say: “The District Court Judge shall

revoke the license or certificate of approval of any wholesale licensee”--to more
accurately describe what occurs with an out-of-state wholesaler?

o CLARITY: Sub-§4: should the final word “month” be “calendar month™?
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§1403-A. Direct shipment of

RELOCATION: This section allows manufacturers (not wholesalers) to ship wine
directly to reeail customers. But, it is located in Part 3, Sub-part 2 entitled “non-retail
sales” and Chapter 55 related to “wholesale licenses”, Should this be moved to
Subpatt 2 (retail sales), chapter 45 (off-premises sales)?

CLARITY: Sub-§2 purports to impose a $200 fee on any winery—inside or outside of
Maine—that intends to ship wine ditectly to customers. But, to whom does the license
requitement apply: Maine wineties (that ship anywhere) and out-of state wineties (but
only if they ship to Maine)? Sub-§3 suggests only the latter are included but sub-§2
does not contain any language imposing such a limitation.

CONFLICT? Is the fee for a direct shipper license an amount “not more than $2007
(as in sub-§2) or $100 (as in sub-§3)? Or, are there two separate fees: an “applcation”
fee of not mote than $200 with an additional §100 “registration” fee to be paid before
the first shipment is made to a2 Maine tesident?

CLARITY: Sub-9: provides that sales tax registration {via Title 36, Part 3) is 2
condition for an out of state shipper to obtain a “certificate of approval” — but this
section of statute relates to direct shipping “licenses”.

o Suggestions: If the Title 36 registration is required for the direct shipper Frnse,
§1403-A(9) should be amended accordingly. Alternatively, if the Title 36
registration is required for the shipper’s undetlying certificate of approval, it may
make sense to move this provision to §1401 and rewrtite it to clarify whether 2
certificates of approval for out-of-state manufacturers are conditioned upon Title
36 registration or whether the tequirement applies to certificates of approval but
only for wineries that intend to apply for a direct shipper license.

CLARITY: Sub-§13 authotizes the bureau to suspend/revoke direct shipper licenses

{or to accept offers of fines in compromise). Should this authority be cleatly listed in

Chapter 33 (ex: §801) as an exception to the “exclusive furisdiction” of the District

Court to disciphine licensees for Hguor law violations?

§1404. Unbonded wholesale licensees

TERMINOLOGY: Is §1404 limited to licensed Maine wholesalers or does it apply to
all wholesalers, including out-of-state wholesalers with certificates of approval? (See
Appendix J: Wholesale licensee definition)

CONFLICT: Sub-§1{C) requites 2 wholesale licensee 1o pay the excise taxes on all
malt iquor or wine it orders. But, if the malt liquor or wine 1s produced by a licensed
Maine manufacturer, then §1652(1) & {2) require the Maine manufacturer—not the
wholesaler—to pay the tax.

§1405. Bonded wholesale licensees

TERMINOLOGY: Is §1405 limited to licensed Maine wholesalers or all whol ale.ts
including out-of state wholesalers that have certificates of approval? (§
o 'The language in sub-§1(F) suggests that “foreign wholesalers” are
to be wholesale licensees subject to this provision of law,
CLARITY: Sub-§2: explicitly Hmit section to “malt liquor and wine™? (Cf sub-§4§1, 3)
CLARITY: Sub-§2(B) provides that faiture to pay excise taxes is grounds for
suspension of wholesale license — does this mean revocation of the license or payment
of a fine in compromise {(both allowed in Chapter 33) are not options?
o Saggestion: if only suspension is possible, add “Notwithstanding section 803” to
this provision and clearly state that license revocation or fines in lieu of
suspension are unavailable. If all forms of discipline are available, amend sub-

§2(B) to say “grounds for suspessten-discipline under Chapter 33”.
CLARITY: Under §1652 excise taxes are paid by a Maine manufacturer or importing
wholesaler. This raises a question under §1405(2)(B): if the wholesale licensee is
distributing and selling malt liquor or wine manufactured in Maine, is that wholesaler’s
license subject to suspension because the Maine manufacturer failed to pay the
excise taxes when due as requited by §1652¢ Or, is the wholesaler’s license only
subject to suspension for the manufactutet’s own failure to pay excise taxes on
imported malt liquor and wine?

§1406. Report of changes in wholesale
licensees and certificate of approval

TERMINOLOGY: In sub-§1 headnote, sub-§1{B)(1), sub-§2 (lead in) & sub-§3{A)
& (B) does the phrase “wholesale licensees” include out-of-state wholesalers that have
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oldets to bureau

SCOPE: Sub-§1; shouid the requirement that “each certificate of approval holder”
report its in-State wholesalets to the bureau be limited fo manufacturers or foteign
wholesalers of malt liquot and wine (Z.¢, no need for distilleries or smalt distilleries,
which ate “certificate of approval holders,” to report their wholesaler fo the bureaw)?
Compare sab-§2(A)(1) (converse requirement applies only to malt liquor and wine).

§1407. Exclusive distributors of
certificate of approval holders' products

TERMINOLOGY: Sub-§1: should “liquot”(2x) be changed to “malt liquor or wine”?

CLARITY: Should §14G7 be limited to Maine distribution? (Ex: “the exclusive
disteibutor for specific brands of malt Hauor ot wine i Maing . . .”)

CLARITY: Violations of this provision are considered an unfait trade practice — is
that the only remedy or is Chapter 33 discipline also available?

§1408. Tosting of prices

OMISSION? Sub-§1 refers to “licensed bottlers” — but where is the statutory

authority to license bottlers and what are the qualifications for licensure?

o Nee “Winery” & “small winery” as defined in §2(29-B) & §2(37) include entities
that bottle wine or hard cider, but if they are located in Maine they receive winery
or small winety (not bottler) licenses under §1355-A, making them “certificate of
approval holders” already covered by that phrase in sub-§1. Thus, the phrase
“licensed bottlers” can be removed from §1408 unless the bureau issues distinct,
non-winety bottler-only Hcenses.

o Notz alse: §1551(3)(D) lists a $1,000 fee for an in-State “bottler” license. [f thisisa
type of in-Seate license available under §1355-A, should clarify in §1355-A(1} and
create license qualifications & list powets of bottlers in a new sub-§ of §1355-A.

TERMINOLOGY: Insub-§1 (last phrase), sub-§2(headnote and texf), & sub-§4,

does the phrase “wholesale licensees” include out-of-state wholesalers that have

certificates of approval or only Maine wholesalers? (See Appendix J: Wholesale
licensee definition)

TYPO: Sub-§4: “manufacturer’s” should not be possessive (remove apostrophe)

Chapter 57: Certificate of Approval
Holder and Maine Wholesale
Licensee Agreement Act

Note: There is no confusion about the scope of the phrase “wholesale licensee” in fhis
chapter because the definition in §1451 cleatly includes only licensed in-state wholesalers.

§1451. Definitions

CLARITY: Why is there a “notwithstanding §2(34)” in the definition of “wholesale
licensee™? Deoes this “notwithstanding” iuggest that the definition in $2(34)—which atplies to the
remainder of Title 28-Aincludes out-gf-state wholesalers? See questions under $2(34).
TERMINOLQGY: If change “brewer” and “distifler” to “brewery” and “distillery” in
Section 2 of the Title, should also change those terms in §1451(3).

§1452. No inducement ot coercion

§1453. No dual distdbutorship

CLARI'TY: Sub-§2 the structure of the first sentence suggests that a “bottler” is
“authotized to disttibute products” — if not, this should be clarified.

DUPLICATION (in party: Sub-§2: The requitement for a certificate of approval
holder to list its wholesalers for the burean is also set forth in §1406(1), although the
two provisions have slightly different tequirements.

§1454. Cancellation

§1455. Notice of intent to terminate

HEADNOTE: Sub-§1: change headnote from “written notice” to “wrdtten notices”?
INCONSISTENCY (intentional?): The “good cause” grounds for termination,
amendment, cancellation or nonrenwal of an agreement in §1454(1) do not match the
listed grounds for which notice of an intended termination is not required in §1455(1):
patagraphs D are different. Is the difference in these two lists intentional?

§1456. Assignment, transfer or sale of
business

§1457. Compensation

CLARITY: What is the meaning of the second-to-last sentence of sub-§2? Rewriter
o Opiion 1: If the parties agree to split the arbitrator’s costs 50/50, then no
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ptovisions of the Uniform Arbitration Act govern the arbitration.
o Option 2: The Unifotm Arbitration Act’s provisions generally govern the
arbitration except that the fees ate split 50/50 rather than being allocated in
accordance with the Uniform Act. See 14 MRSA §3936 {Uniform Act provision
stating that the atbitration agreement or arbitration award defines who pays fees).

PR RN ara Alainn - ey g >3
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§1458. Judicial remedies

CLARITY: Is the civil suit remedy (by wholesalers against certificate of approval
holders) the sole remedy for viclatons of this Chapter? Of, may the bureau also
impose licensee sanctions under Chapter 33 for these violations? (If no Chapter 33
penalties are available—e., if 2 lawsuit between the parties is the sole remedy—then
the inapplicability of Chapter 33 probably should be explicitly stated in this section.)

§1459. Price of product

§1460. Retaliatory action prohibited

§1461. Management and personnect of
wholesale licensee

§1462. No waiver; good faith
settlements

§1463. Sale of certificate of approval
holder

§1464. Coverage

CLEANUP: Is this section (act applies from 1979 onward...) still necessary?

§1465. Right of free association

Chapter 59: Sales Representatives

§1501. Lists of officers, partoers and
sales tepresentatives

CLARITY: Does this section apply to all authorized manufacturers, wholesalers and

retailers? (That is how it is currently written) Ot, only a subset of these entities?

o Note that §1551 lists sales representatives fees for a “manufacturer or certificate
of apptoval holder”, which would only include manufacturers and foreign
wholesalers, not in-State wholesalers or on-premises or off-premises retailers.

§1502. License; fee; renewals

CLARITY: This provision is drafted broadly and, tead in concert with §1501, implies
that all individuals who sell liquor—for all manufacturers and wholesalers as well as
any petson selling in any on-premises or off-premises retail establishment—is 2 sales
tepresentative who “shall” apply for a Heense. Ts the requirement for licensed sales
representatives intended to be this broad—a# of these entities? If not, there should be
a definition of “sales representative” hete ot in §2 to add clarity.

CLARITY: Should there be a specific statement that it is a violation of this Title to
sell liquor without a sales representative license (when the license is required)?

o  If so, what would be the penalty? Gptions: impose Chapter 33 penalties on the
employer (manufacturer, wholesaler, etc.) and/or civil or eriminal penalties on the
sales representative/employee who fails to obtain 4 lcense?

§1503. Revocation of license

CLARITY: Is license revocation the only mandatory discipline authorized & is it
mandatory for licensed sales representatives who violate this title or implementing
miles? Le., they can’t instead be issued a warning, fined or have their license

suspended? If so, add “notwithstanding section 803” to this section. If alternative

§1504. Samples of products

forms of discipline are available, then delete §1503 as redundant.

TERMINOLOGY: Lead-in: what is a spirits supplies? (See question: under §1052-D)
DUPLICATION/INCONSISTENCY? Sub-§3-A (with sub-§4} and sub-§6 both
authorize pousing partial-bottle samples for on-premises licensees. The attendant

requitements differ in these subsections (logs of names, tequiting person to be over
age 21, etc.). Should these subsections be combined?

CLARITY: Sub-§7 when would a retail Hicensee be “giving” samples under this

LR A o
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section? The lead-in language to this section indicates that only manufacturers or

suppliers are authorized to give samples to retail Heenses under this section.

o Is the intent instead that the sales representative keep records on samples they
have given out and retajlers keep tecords of samples they have received?

§1505, Participation in tasting events

OMISSIONT? Is the list of taste-testing events—in which licensed sales representative
may patticipate subject to the conditions of this section---set forth in the lead-in to this
section complete? If the list is accuzate, does that mean licensed sales representatives
are prohibited from participating in other taste-testing events or, are they permitted to
participate, but they are exempt from the conditions of this section? The taste-testing
event sections that are not listen in this section currently include:

§1051(6): which explicitly allows spitits sales representatives to conduct taste-testing

events fot on-premises retail licensees.

o §1052-D: special event taste-testing events by manufacturers, certificate of
approval holders, spirits brokers/suppliess, etc. Unlike §1501(6}, this section does
not explicitly require sales representatives to participate but does require the entfity
to list all people whe will be pouring at the event. Ser §1502-D(7)(K) & (L).

o §13648: which allows licensed Maine small breweries, small wineries and small
distilleries to conduct taste-testing events at fatmers’ markets. (Predicate question:
are these entities required to have licensed sales representatives under §15027)

o §1402: which allows wholesale licensees to conduct taste-testing events on their
own premises oz on a retail licensee’s premises (but not for the general public).

CLARITY: The lead-in to §1505 and the provisions it cross-references---§§460,

1051(8), 1205 & 1207-—make participation of a licensed sales representative {and thus

the additdonal requirements of §1505) optional at these taste testing events. What rules

apply if a licensed sales representative does not pagticipate in the taste-testing event?
{(Does the Legislature want to specify?) For example:

©  Who may pour the product? Must it be an agent/employee of the licensee-host?

o Must the person pouring the product have completed an alcohol server education
course? See §§460, 1051(8), 1205, 1207, 1505(5) (all requiting a licensed sales
reptesentative who pouts the products to complete an alcohol segver education
coutse but not mentioning whether such a coutse is required by a pourer who is
not a licensed sales representative).

o May educational presentations be made as in §1505(1)? Compare §§460, 1205,
1207 (no mention educational presentations) with §1051(8)(Q) (discussing
advertising material but not educational presentations).

o May complimentary food or snacks be served as in §1505(2)? Tf yes:

* s there a $200 limit on snacks? Compare §§460, 1205, 1207 (no mention of
stiacks) wizh §1051(8)I) {imposing same $200 snack limit),

= Must records and inveices of food cost be kept as in §1505(3)?

Chapter 61: Nonretail Licenses
and Fees

§1551. Fees fot nontetail licenses

TERMINOLOGY: Change “distiller” in sub-§3{A) and “small distiler” in sub-§3(H)
to “distiflery” and “small distillery” respectively, Ser §1355-A(5).
CLARITY/OMISSION?: Some of the license types with fees listed in this section do
not appear elsewhere in Title 28-A—put differently, no statute authotizes the bureau
to issue these licenses or establishes the license qualifications:

§1551(2)(B) | $50 One-month storage of malt liquor

{unless these are the temnp. permits in §1401(4})

§1551(2)(D) | $50 One-month storage of wine
(unless these ate the temp. permits in §1407(4))

§1551(3)(C) | $1000 | Rectifier (includes bottling)
§1551(3)D) | $1000 | Bottler only
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DUPLICATE (in part): Section 1551 contains some but not all of the non-retail

license fees for Title 28-A, and some, but not all, of the fees in §1551 also appear in

sections of the title describing the undeslying licenses. There ate two options:

o  Option I: List all nonretait fees only in §1551 {remove them from other sections),
adding the following fees that are missing from current §1551:

§1355-A(6) Not stated | Tenant brewery
§1355-A(7) Not stated | Tenant winery
§1355-B(7) $100 Research manufacturer Hcense
§1361(2) $100 Manufacturer/foreign wholesaler certificate of
approval for = 120 gallons malt liquor or wine
$600 Special warehouse storage facility — malt Hquor
§1371(2) $600 Special warehouse storage facility — wine
$600 Special warehouse storage facility — spitits
§1401(2)(B) $600 Additional warehouse for licensed Maine

wholesalet of malt liquor or wine

§1401(4) Not stated | Tempotary storage permits (unless these are the
one-month wine & malt liquor fees in §1551(2))

§1553 $100 Post-secondary educational institution sampling

o  Option 2: List non-retail license fees only in the statutory sections outhning the
qualifications / issuance of the undetlying license. ‘Fhiswwould-leave-only-the-filing
fees-and-label-registration-fees+0-§455% But, this option highlights the need to

create licensing statutes for the license types identified above for which no
licensing statute curtently exists {e g , tectifiers, bottlers, one-month storage)

§1552. Bottle club fees

DUPLICATE: This fee is also set forth in §161(1)}(B) — eliminate?

o Other option: if this fee is kept here to make the list of nonretail fees in Chapter 61
complete, then should the fee for BY.O.B. function permits be added to this
Chapter? Ser §163(2) ($10 per day of the function).

PART 4: TAXES AND ALCOHOL
PREMIUM

Chapter 65: Taxes

§1651. Consumers’ tax

CONFLICT: §1651(1) indicates that “the commission” (the State Liquor and Lottery
Cotmimission) sets the retail price of spitits. But, §83-C(2) states that BABLO sets the
wholesale and retail prices of spirits in Maine without mentioning the commission.
ERROR? §1651(1) states the commission sets “the tetail price at which to sell all
spitits # agency liquor stores” — but spirits are sold to agency liquor stores at the
wholesale price and sold by agency Hquor stores at the retail price. Should this phrase
be rewritten as: “the retail price at which spirits must be sold &y agency liquor stores™?
TERMINOLOGY: Should the word “lxquor” be changed to “spitits” in:

§1652. Excise tax on malt liquor and
wine; deficiency account; credits;
refunds

INCONSISTENCY: The excise tax on malt liquor in sub-§1 only applies to malt
Higuor “sold in the State” while the excise taxes on low-alcohol spirits products in sub-
§1-A and wine in sub-§2 apply when those products are “manufactured in or imported
into the State.” Should the Ianguage of these provisions match? See alw §1209 question.
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LOCATION: Should 30¢ per gallon product tax on low-alcohol spitits manufacturing
in §1365 be combined with or at least relocated next to the $1.24 per gallon excise tax
paid by the Maine manufacturer ot importing wholesaler pursuant to §1652(1-A)?

CLARITY/DUPLICATE TAX: “wine” as defined in §2(36) includes all “fortified
wine” and some “low-aleohol spitits” products. Ate the products that qualify as both
wine and fortified wine and/or low-alcohol spisits subject to bath the wine {sub-§2)
and the fortified wine/low-alcohol spirits product (sub-§1-A) excise taxes?

o Similatly, “hard cider” as defined in §2{12-A} is a subset of “wine” as defined in
§2(36). Do both the wine and the hard cider taxes from sub-§2 apply to hard
cider products? (Compare: Sub-§2 cleatly exempts “sparkling wine” from the
“wine” excise tax, but it does not also cleatly exempt “hard cider.”)

CLARITY: Sub-§2-B: Is license revocation (“take back™ by BABLO (not by the
District Court) the only penalty available for failute to pay excise tax under sub-§2-B?
If so, should state “notwithstanding Chapter 33” in sub-§2-B. Ot if all of the Chapter
33 penalties and process are available, that should be clarified in this subsection.
TERMINOLOGY: Sub-§4: Is the phrase “wholesale licensee” as used in this
subsection intended to include only Maine wholesalers or also out-of-state wholesalers
with certificates of approval? (See Appendix J; wholesale licensee definition) Should
the phrase be rewritten as “importing wholesale licensee” to match sub-§§1, 1-A & 2
CLARITY: Sub-§4, 1B: what is 2 “suppliet”™? Is it different for malt liquor and wine
as compared to a “supplier” of spitits in §1052-D(1)? Does it need a definition?
CLARITY: The first sentence is confusing—does “tesale t0” modify only “an aitline”
or the entire list of items following “resale to”? Perhaps the lead-in should simply say:
“The burean shall grant to the wholesale licensee a credit of all state excise tax paid in
connection with a sale when the wholesale licensee presents proof that the sale was
made under the following conditions.”

INCONSISTENCY: A wholesale licensee who sells malt liquor or wine to a “food
service organization” (unlicensed entity that caters international flights, see §83-B(8))
does pot receive a credit for excise taxes paid in connection with that sale, by contrast,
under §1652(4)([)(3), if the wholesale licensee sells malt liquot or wine to a leensee
tegistered to resell the product to an aitline for international fhights, a credit is given.
TERMINOLOGY: Sub-§4(D)(3): change “table wine” to “wine” or are these credits
only intended to apply to 2 subset of all types of wine?

Chapter 67: Alcoholism
Prevention, Edncation, Treatment
and Research

§1703. Premiums; collection

CLARITY: Sub-§1: does only the bureau sell spirits (see discussion under §455, §606,
§503)7 If not, should this section be amended to require the section 90 contractor
(a’k.a. the wholesale liquor provider) to collect premiums when selling spirits?

PART 5: NONBEVERAGE USE OF
LIQUOR

Chapter 75: Sale of Food products
with a High Alcohol Content

§1901. Restrictions on sale of food
containing liquor

§1902, Penalties

PART 6: PROHIBITED ACTS AND
PENALTIHS

Chaptet 81: Prohibited Acts by
Minors

§2051. Prohibited acts by minots

REORGANIZATION: Shouid the fine amounts be consolidated in sub-§2 rather
than being listed 9 times in sub-§1 (they are all identical)?

CLARITY: Sub-§1{D-2) sets forth the penalty for a minor to furnish a false ID to a
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minot - it is 4 civil violation. What is the penalty for an adult to furnish a false ID to a
minor? (Is it the generally stated Class D crime in §2081(1)(A), ie., “atd[ing] or
assistfing]” a minor in procuting alcohol? Should ID fusnishing be stated more clearly?)

o CLARITY: Sub-§4: is the intent that the prohibition on charging a minor under §2051
and §2052 be limited to “any given instance in which the same set of facts s involved”
as in sub-§37? As written, there is no temporal limitation on the charge prohibition.

e  CONSISTENCY: Sub-§6: the phrase “and the evidence of the violation of this
section is obtained as a result of a person contacting emergency medical services or law
enforcement” is only located in B, but it seems likely intended to apply to JA as well.
Is that true? If so, repeat in A ot move to blocked Y| below. [Same question §2087]

§2052. Illegal transportation by minozs

=  CLARITY: Sub-§4: as with §2051(4), is there intended to be a temporal limitation on
the prohibition on charging 2 minot with both §2051 and §2052 offenses?

§2053. Suspension of minot's
opetator's license for violations

¢  CONFLICT: Despite subsection 4’s protestations to the contrary, a portion of the

license suspension penalties in this section do conflict with Title 15, Part 6 (wf.a the

Maine Juvenile Code) in two ways. Specifically,

o 15 MRSA §3314(3-A) authorizes the juvenile coutt to suspend a juvenile’s {person
under age 18°s} driver’s license for #p 7o ¢ months for a violation of 28-A MRSA
§2052. But, 28-A MRSA §2053(1)(C) imposes a mandatory suspension of aue year
for a 3rd violadon of §2052. If the penalties in §2053 are prefetred, it may make
sense to amend both the Maine Juventle Code and §2053(4) to make that clear.

o 15 MRSA §3314(3-A) does not authorize the juvenile court to suspend the license
of a juvenile found to have violated 28-A MRSA §2051(1)(I?), but 28-A MRSA
§2053{1-A) authozizes the court to suspend the license of a minor found to have
violated §2051(1)(DD). Should probably amend the Maine Juvenile Code for
clarity.

Alternatively, if the Maine Juvenile Code’s license-suspension provisions are intended

to control the penalties imposed on a defendant less than 18 years of age (a “juvenile™)

and §2053 is intended to control the penalties imposed on a defendant aged 18-20, that

bifurcation should be clarified in §2053(4).

§2054. Execution of suspension stayed
duting appeal

e OMISSION? Is the stay on imposition of a dtiver’s license suspension intended to
apply only to §2052 (as currently written) or also to §2051(ID) offenses? See §2053(1-A)

Chapter 83: Prohibited Acts in
General

§2071. Failure to appear before the
bureau

Sub-§1 is 2 tongue twister! (Not necessaty to change it, unless VLA so desires.)

§2072. Illegal deposit or possession
with intent to sell

Note: per ancient caselaw, to “deposit” is to place in a warehouse, store or other location
{as opposed ta having the ifem: in one’s possession),

§2073. Importation and transportation
of iquor within the State

e CLARITY: Sub-§3’s headnote and lead-in indicate sub-§3 poverns when “liquor may
be legally imported into and transported within the State.” But, only the activities in JE
explicitly involve both importation and transpottation in the State. By contrast:

o The activities permitted in YA, B, C-1, ID and F do not explicitly involve
importation of liquor. Should they be rewsitten specifically to authorize
importation (esp. JA)? Alternatively, if importation is not authorized by these
patagraphs, maybe put in a new subsection?

s DUPLICATIONS / CONFLCITS / CLARITY: Some of the activities permitted
in sub-§3 have analogous provisions in §2075 (importation/transportation of spirits)
and §2077 (importation transportation of malt liquot and wine). See Appendéx H:
Transpottation and importation questions.

o Suggertion: reotganize import/transport provisions to add clarity

o  REORGANIZATION: Why is sub-§3(F)—which authotizes hospitals and state
institutions to puzchase spirits from agency liguor stores-—-located in §2073, which is a
secton about importation and transportation of liquor? Move this provision to §6062

§2074. Illegal transportation of liquor
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§2074-A. Illegal storage, purchase or
sale of spitits by an on-premises
licensee; penalty

TERMINOLOGY: Should the phrase “liquor bottles” i the opening paragraph be
“spitits bottles™ or “bottles of spitits”? Section headnote suggests §2074-A is limited
to spitits. Also, malt liquor is allowed to be sold in reusable bottles. See §1355-A(3)(C).
CLARITY: Ate fines in lieu of or in addition to suspension or warnings available for
violations of this section? Ot, are only the specific penalties in sub-§§18:2 available?

§2075. Importation and transportation
of spirits

See Appendix H: Transportation and importation questions.

CONFLICT: §2075(1-A)A) renders illegal importation of < 10 gallons of spirits a

civil violation, but 28-A MRSA §1 provides that importing alcohol “in viclation of

law” is a Class E ctime. Should 28-A MRSA §1 state, “Except as otherwise provided

in this Title” so that more specific penalties—Iike this provision—apply if there is a

conflict with §17 [Same question for §2077(1-A)(A)]

OMISSION: What is the penalty for iflegaily transporting > 4 quarts of spirits in the

state in viclation of §2075(2)?

o Option 1: Does the Legisiature intend to rely on the general Class E penalty in 28-
A MRSA §1? If so, it creates an odd result: illegally #runsporting between 4 quarts
and 10 gaflons of spitits within the State would be a Class E crime but illegally
ingporting that amount would only be a civil violation under §2075(1-A)(A).

o Option 2: Adopt same pemalty structure as for importation of spitits in §2075(1-A).
This mitrors §2077(1-A) & (2) (same prohibitions on malt liquor and wine).

§2076. Illegal delivery of liquor

HEADNOTES: Change section and sub-§1 headnotes from “liquor” to “spirits”?

§2077. Importation and transportation
of malt liguor and wine

See Appendix H: Transportation and importation questions;

ERROR? Sub-§1-A: Why would 2 small brewery or small winery (other than a direct

shipper in §1403-A) be importing malt liquor and wine into the State?

o  If the language allowing small breweries and small wineries to import malt liquor
and is retained, should it be limited to §1355-A licensees?

CLARITY: Sub-§2: What entity has a duty to ensure there is an invoice: licensed seller
ot licensed tecipient? (Should clarify to know who may be penalized via Chapter 33.)

CONFLICT: §2077(1-A){A) renders illegal importation of < 10 gallons of malt liquor
ot wine a civil violation, but 28-A MBSA §1 provides that importing alcohol “in
violation of law” is 2 Class E crime. Should 28-A MRSA §1 state, “Except as
otherwise provided in this Title” so that more specific penalties—like this provision—
apply if there is a conflict with §1? [Same question for §2075(1-A)(A)]
TERMINOLOGY: Is the phrase “wholesale licensee” as used in Sub-§§1-A & 1-B
intended to inchide only Maine wholesalers or also out-of-state wholesalers with
certificates of approval? (See Appendix ]: Wholesale licensee definition)

§2077-B. Interstate shipping of liquor
prohibited

§2078. Illegal sale of liquor

§2079. Aiding children in illegal
possession ot sale

HEADNOTE: The headnote of this section does not appeat to match the text of the
section... Perhaps state: “Involving Adding-children in illegal possession or sale”?

§2081. Furnishing or allowing
consumption of Hquor by certain
persons prohibited

CONFLICT (pattial) & DUPLICATION (pattial): Sub-§1(A)8«(B) This offense
overlaps with but also differs from the Class D endangering the welfare of a child
offense in Title 17-A for “knowingly” selling ot futnishing “to a child under 16 years
of age any intoxicating liquot . . .” See 17-A MRSA §554(1)(B). Are the differences
and duplications intentional? (See’Appendix I: comparing these offenses)
CONFLICT (in part): §2081{1)(D) makes it 2 Class E crime to, among other things,
furnish or sef/ imitation liquor to a minor. Sectzon 2082, by contrast, makes it a civil
violation to “sell ot offer for sale or exchange” imitation liquor to a minor,
0 Note that there is an exception to the offense in §2081{1}(DD) if the furnishing of
liquor occurs in the home of a minor and in the presence of the minor’s parent or
guardian. Maybe those offenses are intended to be civil violations under §2802°
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But, it is likely rare for imitation liquor to be sold in someone’s home

§2082. Sale of imitation liquor

CONFLICT: with §2081(1)(DD) — see above

DUPLICATION: The exception for “heverages containing more than %2 of 1%
alcohol by volume” in §2082(2)(B) is unnecessasily duplicative; “imitation liquor” is
defined in §2(13) as “any product containing ks than /2 of 1% alcohol by volume.”

§2085, False statement by retail
employee

§2086. Sale or furnishing of brewing or
wine-making equipment prohibited

§2087. Refusal to provide proper
identification

TYPOGRAPHICAL ERROR: §2087(1)(A) add a word: “The petson is present on

the licensed premises at a time when minors are not permitted to be on the premises.”

CONSISTENCY: Sub-§6: the phrase “and the evidence of the violation of this
section is obtained as a result of a person contacting emergency medical services or law
enforcement” is only located in §B, but it seems likely intended to apply to JA as well.
Is that true? If so, repeat in JA or move to blocked ¥ below. [Same question §2051]

§2088, Vaporized alcohol

§2089. Powdered alcohol

PART 7: ENFORCEMENT

Chapter 91: Enforcement and
Jurisdictdon

Subchapter I: General

§2201. Jurisdiction of courts

§2202. Bail after failure to comply with
terms of bond

TERMINOLOGY: Change “justice” to “judge or justice”?

§2203. Evidence of ilegal sale

HEADNOTE: Remove “of illegal sale” from headnote to capture both subsections?

Subchapter 2: Officials and Their
Duties

§2211. Power of law enforcement
officers to stop vehicles; zesttictions

HEADNOTE: Remove “testrictions” because no testrictions appear in the section?

Subchapter 3: Search and Seizure

§2221-A. Forfeiture of liquor and
property used in illegal manufacture,
transportation and sale of liquor

CONFUSING STRUCTURE / INCONSISTENCY: Sub-§2 gives jurisdiction
over property subject to forfeiture under sub-§1(A)—ie., non-conveyances—to any
court with jurisdiction over the property or a related criminal proceeding involving the
ptopesty. By contrast, sub-§4(A) gives jurisdiction over property subject to forfeiture
under sub-§1(B}—i.e., conveyances—only to any Superior Court with purisdiction over
the property. Should these provisions be combined in sub-§2-—which is entitled
“jutisdiction—and should they be identical (i.e., allow the coutt hearing the criminal
case to deal with forfeiture of conveyances)? :

HEADNOTE: Sub-§3: should the headnote be rewritten as: “Conveyances not

subject to forfeiture” to more cleatly describe this subsection?

CLARITY: Sub-§4: the headnote to this subsection suggests it outlines the procedures

for all forfeiture proceedings, but sub-§4{A) outlines the process to file 2 petition only

for property subject to fotfetture under sub-§1(B)—i.e., conveyances. Two gquestions:

o Who may file a petition for forfeiture of property described in sub-q1-A—i.e,
non-conveyances? Is it the same as for conveyances? If so, amend sub-§4(A).

o Do the other paragraphs of sub-§4 apply to forfeiture of non-conveyances as well
as conveyances?  (Probably yes, which is why JA’s language is so confusing)

§2223. Dumping of evidence; prima
facie evidence

CLARITY/ERRORP?; §2223(2) makes it 2 crime to violate this section, but
subsection 1 only creates an evidentiary rule and does not actually prohibit any
conduct. Technically, as wiitten §2223(2) makes it a Class E crime for the factfinder
{judge ot jury?) not to follow the evidentiary rule. If the mtent is instead to make the

“pouring out or other destruction of fluids . . . on or about the premises which are
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about to be . . . searched” a Class E crime, then sub-§2 should be rewritten.

§2228. Recovery of liquor and
damages upon final judgment

§2229. Disposal of forfeited liquors

§2230. Abandonment of liquor

CLARITY: §2229(1) states all forfeited “liquot™ must be tutned over to the burean

and disposed of in the same manner as abandoned liquor under §2230.

o Issue k §2230(2)(B) similatly states that abandoned liquor must be transferred to
the burean for disposal. But it does not explain the process for disposal.

o Issue 2: §2229(2) creates a specific process for forfeited gpirits either to be re-sold
by the bureau or poured into the ground by order of the coutt. How does this
process fit with the statement in §2229(1) that all forfeited liquor should be
disposed of “in the same manner” as abandoned liquor under §2230? Does it
mean that the process for disposing of abandoned spirits should be the process in
§2229(2)? Probahly not, because unlike forfeited spirits there is no court involved
with abandoned spirits that can decide whether to restock or destroy the spitits.

Suggest tewtiting these sections to clarify whether all of the same processes (timeline

and final disposal) apply to both §2229 and §22230. In addition, may want to claxify

ptocess for final disposal by bureau of malt liquor or wine.

PART 8: LIQUOR LIABILITY

Chapter 100: Maine Liquor
Liability Act

§2501. Short title

§2502. Purposes

§2503. Definitions

§2504. Plaintiffs

HEADNOTE: §2504(2} only limits the plaintiffs in suits alleging negligence, not
those alleging recklessness. Suggested change: “Persons who may not bring suit based
on negligent conduct”

§2505. Defendants

§2506, Negligent service of liquor;
liability

CLARITY: §2506(2) states a “setver” is Hable for negligent service to an intoxicated
individual. As defined, “server” includes both licensees and their employees and non-
licensees and their employees. But, under §2505(1) & (2), only a “server who is a
licensee or employee or agent of a licensee” can be a defendant in a §2506(2) lawsuit.
Should this restricted scope of “server” be made explicit in §2506{2)?

HEADNOTE: change §2056(3) to “Negligent conduct defined”? (for clatity)

§2507. Reckless service of liquor;
Hability

HEADNOTE: change §2057(3) to “Reckless conduct defined™? (for clarity)

§2508. Damages

§2509. Limit on awards

§2510. Common law defenses

§2511. Exclusive remedy

§2512. Named and retained; several
Lability

OMITTED WORDS? §2512(1) probably should read: “No action against a server

may be maintained unless the minor; ot the intoxicated individual to whom liquor was

served or the estate of such a the minor or intoxicated individual is named as a

defendant in the action. . .” [Le., “#he minot” and “zhe intoxicated individual” sefers to

the individual who was served hiquor and who must be retained as a co-defendant]

o  Could make a similar change in §2512(2): “The intoxicated individual to whom
liquor was served and any setver . . . are each severally liable ... .”

§2513. Notice required

§2514. Statute of limitations

practices

§2515. Evidence of responsible serving

§2516. Privileges
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§2517. Insurance records

§2519-. Approval of alcohol server o CLARITY: §2519(5) cteates a §28 per participant fee for “a burean alcohol server
education courses education course.” Is this course given by the bureau and thus different from the

courses offered by 3td parties that must be approved by the burean under sub-§1?

o I the bureau does offer its own courses: should the bureau’s authority to offer its
own courses be stated in §2519? Must those courses follow the ctiteria in sub-§3
and must those courses have certified instructors under sub-§6 (as written, those
subsections only apply to courses seeking “approval” and “approved” courses)?

o If the bureau does not offer its own courses; is the §28 fee in sub-§5 meant to be
the total fee that an approved course may charge patticipants, even though sub-§5
requires the bureau to retain the entite fee (and not give anything to the course
ptoviders)? If so, how does this $28 fee relate to sub-§7, which creates a §3 per
petson fee to the bureau for approved courses.

o Now BABLO’S Websxte prowdes an on]me course with an $18 fee See

authority to approve an Internet-based course appears in sub-§9 but that
subsection doesn’t provide for 2 different fee for internet-based courses.

§2519-A. Rules

§2520. Liquor service education

Other terminology issues: Subcommittee should pick one, OPLA and ROS can identify necessary changes.

“foreign” versus “out of state” to describe manufacturers, wholesalers, ete.
“instate” versus “in-state” to describe manufacturers, wholesalers, etc.

“off premise retail licensee” versus “off-premises retail licensee” (also “on premises” versus “on premise retail licensee”)
0  The defined terms are “on premise tetail licensee” and “off premise retail Hicensee” in §2(27)(A) & (B) but that
phrasing is stilted and inconsistently used throughout the title. Ser afro §2(27) (on premise and off premise catering).
The preferred terms (per OPLA and ROS) are “on premises” and “off premises.”

Qther drafting standards issues: The following issues appear in scattered sections thronghout Title 28-A (we have a list). Is it
acceptable to the commitiee to make these changes to comply with legislative drafting standards?

Gendered pronouns, for example “his” or “he”, should be gender-neutral per 1 MRSA §7-A(B) (“In ptepating any
legislation which amends a section ot larger division of statutes, the Revisor of Statutes shall be authorized to change any
masculine or feminine gender word to 2 gender-neutral word when it is clear that the state is not exclusively applicable to
members of one sex. The Revisor of Statutes shall not otherwise alter the sense, meaning or effect of any statute.”),

Prohibiting action; “no person may™ The Drafting Manual, pages 101-102, directs that statutory prohibitions should be
written as “A person may not [do X]” rather than “No person may [do X}.”

Fotfeitutes: When a person cominits 2 crime or a civil violation and is ordered to pay a mosnetary penalty, the person is
ordered to pay a “fine” not a “forfeiture” according to the Drafting Manual, page 149.

Provided that: This phrase is not prefetred in statute and should, where possible, be replaced with “as long as” or “i”
according to page 117 of the Drafting Manual.

Others? The Revisor’s Office will likely identify and propose other technical, drafting standards changes during the drafting
process for any “reviston” bill the committee may choose to generate.
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