Convene

RIGHT TO KNOW ADVISORY COMMITTEE

AGENDA
June 22, 2016
10:00 a.m.
Room 438, State House, Augusta

1. Welcome and Introductions

2. Summary of the Right To Know Advisory Committee duties and powers

3. Summary of Second Regular Session, 127th Legislature’s FOAA actions in 2016
A. RTKAC recommendations

LD 1586, An Act To Implement Recommendations of the Right To Know Advisory
Committee Concerning Remote Participation in Public Proceedings
LD 1241, An Act To Increase Government Efficiency

B. Proposed public records exceptions reviewed by Judiciary Committee

LD 466, An Act To Increase Competition and Ensure a Robust Information and
Telecommunications Market

LD 1467, An Act Regarding Maine Spirits

LD 1498, An Act To Clarify Medicaid Managed Care Ombudsman Services
LD 1499, An Act To Increase the Safety of Social Workers

LD 1578, An Act To Update Maine's Solid Waste Management Laws

4. Public records exceptions statutory review schedule for public records exceptions enacted
from 2005- 2012 pursuant to Public Law 2015, chapter 250 (due by 2017)

5. Potential topics and projects for 2016

Judiciary Committee request - review the public records exception enacted in LD
484, which relates to hazardous material transported by railroads. (See letter.)
Judiciary Committee request - develop comprehensive recommendations for the
treatment of personal contact information for professions and occupations regulated
by the State (LD 1499) (See letter.)

Ken Capron request - funding FOAA cases by indigent people and the possibility of
developing a court form for a pro se complainant. (See email.)

Jack Comart (Maine Equal Justice Partners) suggestions — agency time and cost
estimates, fee waiver policies, remedies for requestors. (See email.)

6. Discussion of any additional topics and projects for 2016

7. Discussion of Subcommittees

8. Scheduling of future meetings

Adjourn

Right to Know Advisory Committee Meeting, June 22, 2016
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Eric Stout
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145 State House Station
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Senator David C. Burns
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Whiting, ME 04691

Richard LaHaye
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1019 State Road
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18 West Street
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Summary of Second Regular Session, 127th Legislature’s FOAA actions in 2016

RTKAC recommendations

e LD 1586, An Act To Implement Recommendations of the Right To Know
Advisory Committee Concerning Remote Participation in Public Proceedings

o« LD 1241, An Act To Increase Government Efficiency







127th MAINE LEGISLATURE

SECOND REGULAR SESSION-2016

Legislative Document No. 1586

H.P. 1077 House of Representatives, February 9, 2016

An Act To Implement Recommendations of the Right To Know
Advisory Committee Concerning Remote Participation in Public
Proceedings

Reported by Representative HOBBINS of Saco for the Joint Standing Committee on

Judiciary pursuant to the Maine Revised Statutes, Title 1, section 411, subsection 6, paragraph
G.

Reference to the Committee on Judiciary suggested and ordered printed pursuant to Joint
Rule 218.

At B Yot

ROBERT B. HUNT
Clerk

Printed on recycled paper
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Be it enacted by the People of the State of Maine as follows:
PART A
Sec. A-1. 1 MRSA §403-A is enacted to read:

§403-A. Public proceedings through other means of communication

1. Requirements. A body, except a publicly elected body, subject to this subchapter
may conduct a public proceeding through telephonic, video. electronic or other similar
means of communication only if the following requirements are met:

A. The body has adopted a written policy that authorizes a member of the body who
is not physically present to participate in a public proceeding. The policy must
establish criteria that must be met before a member may participate when not
physically present. The policy may not allow a member who is not physically present
to participate in an executive session;

B. Notice of the public proceeding has been given in accordance with section 406;

C. A quorum of the body is assembled physically at the location identified in the
notice required by section 406, except that a body may convene a public proceeding
by telephonic, video, electronic or other similar means of communication without a

quorum if:

(1) An emergency has been declared in accordance with Title 22, section 802,
subsection 2-A or Title 37-B, section 742;

(2) The public proceeding is necessary to take action to address the emergency:
and

(3) The body otherwise complies with the provisions of this section to the extent
practicable based on the circumstances of the emergency;

D. Each member of the body who is participating in the public proceeding is able to
hear all the other members and speak to all the other members during the public
proceeding, and members of the public attending the public proceeding in the
location identified in the notice required by section 406 are able to hear all members
participating from other locations;

E. Each member of the body who is not physically present and who is participating
through telephonic, video. electronic _or other similar means of communication
identifies the persons present at the location from which the member is participating;

F. All votes taken during the public proceeding are taken by roll call vote; and

G. Each member of the body who is not physically present and who is participating
through telephonic, video, electronic or other similar means of communication has
received prior to the public proceeding any documents or other materials that will be
discussed or presented at the public proceeding, with substantially the same content
as those documents actually discussed or presented. Documents or other materials
made available at the public proceeding may be transmitted to the member not
physically present during the public proceeding if the transmission_technology is
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1 available. Failure to comply with this paragraph does not invalidate the action of a
2 body in a public proceeding.
3 2. Voting; quasi-judicial proceeding. A member of a body who is not physically
4 present and who is participating in a quasi-judicial public proceeding through telephonic,
5 video, electronic or other similar means of communication may not vote on any issue
6 concerning testimony or other evidence provided during the quasi-judicial public
7 proceeding. For the purposes of this subsection, "quasi-judicial proceeding” means a
8 proceeding in which the governing body is obligated to objectively determine facts and
9 draw conclusions from the facts so as to provide the basis of an official action when that
10 action may affect the legal rights, duties or privileges of specific persons.
11 3. Annual meeting. If a body conducts one or more public proceedings pursuant to
12 this section, it shall also hold at least one public proceeding annually during which
13 members of the body in attendance are physically assembled at one location and where no
14 members of the body participate by telephonic, video, electronic or other similar means
15 of communication from a different location.
16 PART B
17 Sec. B-1. 32 MRSA §88, sub-§1, §D, as amended by PL 2007, c. 274, §19, is
18 further amended to read:
19 D. A majority of the members appointed and currently serving constitutes a quorum
20 for all purposes and no decision of the board may be made without a quorum present.
21 A majority vote of those present and voting is required for board action, except that
22 for purposes of either granting a waiver of any of its rules or deciding to pursue the
23 suspension or revocation of a license, the board may take action only if the proposed
24 waiver, suspension or revocation receives a favorable vote from at least 2/3 of the
25 members present and voting and from no less than a majority of the appointed and
26 currently serving members.  The board may use video conferencing and other
27 technologies to conduct its business but is not exemptfromTFitle——chapter13;
28 subehapter 1 subject to the requirements of Title 1, section 403-A. Members of the
29 board, its subcommittees or its staff may participate in a meeting of the board,
30 subcommittees or staff via video conferencing, conference telephone or similar
31 communications equipment by means of which all persons participating in the
32 meeting can hear each other, and participation in a meeting pursuant to this
33 subsection constitutes presence in person at such meeting.
34 Sec. B-2. 39-A MRSA §151, sub-§5, as amended by PL 2003, c. 608, §9, is
35 further amended to read:
36 5. Voting requirements; meetings. The board may take action only by majority
37 vote of its membership. The board may hold sessions at its central office or at any other
38 place within the State and shall establish procedures through which members who are not
39 physically present may participate by telephone or other remote-access technology but is
40 not subject to the requirements of Title 1, section 403-A. Regular meetings may be called
41 by the executive director or by any 4 members of the board, and all members must be
42 given at least 7 days' notice of the time, place and agenda of the meeting. A quorum of
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the board is 4 members, but a smaller number may adjourn until a quorum is present.
Emergency meetings may be called by the executive director when it is necessary to take
action before a regular meeting can be scheduled. The executive director shall make all
reasonable efforts to notify all members as promptly as possible of the time and place of
any emergency meeting and the specific purpose or purposes for which the meeting is
called. For an emergency meeting, the 4 members constituting a quorum must include at
Jeast one board member representing management and at least one board member
representing labor.

SUMMARY

Part A of this bill allows members of a body subject to the Freedom of Access Act to
participate in meetings of the body through telephonic, video, electronic or other similar
means of communication under certain conditions; however, the bill does not allow
members of publicly elected bodies to participate in public proceedings unless physically
present. The body must have adopted a written policy authorizing remote participation
with criteria that must be met before a member may participate remotely, but the policy
may not allow a member to participate remotely in an executive session of the body. The
bill also requires that notice of the proceeding must be given as if no members were
participating remotely, each member of the body must be able to hear and speak to all
other members, members of the public must be able to hear all members of the body, each
member participating remotely must identify anyone else present at the location from
which the member is participating, documents or materials discussed or presented at the
proceeding must have been received by or transmitted to members participating remotely
and all votes must be taken by roll call vote. A member who is not physically present may
not vote in a quasi-judicial proceeding of the body. A quorum of the body must be
physically present unless an emergency has been declared and the proceeding is
necessary to address the emergency. If the body conducts proceedings with members
participating remotely, the body must also hold at least one proceeding annually where no
members participate remotely.

Under current law, the following state agencies are authorized to use remote-access
technology to conduct meetings: the Finance Authority of Maine, the Commission on
Governmenta)] Ethics and Election Practices, the Emergency Medical Services' Board and
the Workers' Compensation Board. Part B provides a specific exemption from the new
requirements for the Emergency Medical Services' Board and the Workers' Compensation
Board and does not affect the existing authority of those agencies or the Finance
Authority of Maine or the Commission on Governmental Ethics and Election Practices to
use remote-access technology to conduct meetings.
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1 L.D. 1586

2 Date: (Filing No. H- )

3 JUDICIARY

4 Reproduced and distributed under the direction of the Clerk of the House.

5 STATE OF MAINE

6 HOUSE OF REPRESENTATIVES

7 127TH LEGISLATURE

8 SECOND REGULAR SESSION

9 COMMITTEE AMENDMENT “__” to H.P. 1077, L.D. 1586, Bill, “An.Act - To
10 Implement Recommendations of the Right To Know Advisory Committee Concerning
11 Remote Participation in Public Proceedings”
12 Amend the bill by striking out everything after the enacting clause and before the
13 summary and inserting the following:
14 'Sec. 1. 1 MRSA §403-A is enacted to read:
15 §403-A. Remote participation in public proceedings
16 1. Written policy required; posted. A body subject to this subchapter mayv conduct
17 a_public proceeding in which one or more members participate remotely through
18 telephonic. video, electronic or other similar means of communication only if the body
19 first adopts a written policy that governs remote participation and that explicitly describes
20 how the policy meets the principles of this subchapter. The body shall make the policy
21 available on its publicly accessible website, if any, and shall post a copy of the policy at
22 the site of the proceeding included in the notice under section 406 in which one or more
23 members participate remotely.
24 2. Policy contents. The policy adopted under subsection 1 must address under what
25 circumstances a member may participate remotely, whether a quorum is required to
26 physically assemble, whether the body may conduct an executive session when a member
27 is participating remotely, the regular, quasi-judicial or other proceedings in which a
28 member participating remotely may vote and how the body will ensure that members of
29 the public in attendance at the site of the proceeding included in the notice under section
30 406 _can hear or see and hear the members who are participating remotely.
31 3. Policy provided to Public Access Ombudsman; review. A body shall submit a
32 copy of the policy adopted under subsection 1 to the Public Access Ombudsman,
33 appointed pursuant to Title 5, section 200-1, subsection 1, who shall make all the policies
34 received available to the public and submit them annually to the advisory committee.'
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COMMITTEE AMENDMENT ¢ ”to H.P. 1077, L.D. 1586

SUMMARY

This amendment is the minority report of the Joint Standing Committee on Judiciary.

This amendment replaces the bill, which restricts which public bodies may conduct
public proceedings when one or more members are participating remotely through
telephonic, video, electronic or other similar means of communication. Instead, this
amendment provides that any body subject to the Freedom of Access Act may conduct a
public proceeding in which one or more members participate remotely through
telephonic, video, electronic or other similar means of communication, but only if the
body first adopts a written policy that governs the remote participation and that explicitly
describes how the policy meets the principles of the Freedom of Access Act. The policy
must address under what circumstances a member may participate remotely, whether the
body may conduct an executive session when a member is participating remotely,
whether a quorum must physically assemble, the proceedings in which a member
participating remotely may vote and how the body will ensure that members of the public
in attendance at the site of the proceeding included in the notice can hear or see and hear
the members who are participating remotely.

A body that adopts a remote participation policy must make the policy available on
the body's publicly accessible website and must post a copy at the location of each
meeting during which one or more members participate remotely.

A body that adopts a remote participation policy must send a copy of the policy to the
Public Access Ombudsman, who will make all the policies received available to the
public and submit them annually to the Right To Know Advisory Committee.

FISCAL NOTE REQUIRED
(See attached)
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APPROVED CHAPTER

APRIL 11, 2016 449
BY GOVERNOR PUBLIC LAW
STATE OF MAINE
IN THE YEAR OF OUR LORD

TWO THOUSAND AND SIXTEEN

S.P. 446 - L.D. 1241

An Act To Increase Government Efficiency

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 4 MRSA §1602, sub-§3, as amended by PL 1997, ¢c. 523, §2, is further
amended to read:

3. Officers; quorum. The authority shall elect from its membership a chair and a
vice-chair. In addition, the authority may have a secretary and a treasurer, who may be
members or nonmembers of the authority. Three members of the authority constitute a
quorum and the vote of 3 members is necessary for any action taken by the authority. A
vacancy in the membership of the authority does not impair the right of a quorum to
exercise all the rights and perform all the duties of the authority.

The authority may meet by telephonic, video, electronic or other similar means of
communication with less than a quorum assembled physically at the location of a public
proceeding identified in the notice required by Title 1, section 406 only if:

A. Each member can hear all other members, speak to all other members and, to the
extent reasonably practicable, see all other members by videoconferencing or other
similar means of communication during the public proceeding, and members of the
public attending the public proceeding at the location identified in the notice required
by Title 1, section 406 are able to hear and, to the extent reasonably practicable, see
all members participating from other locations by videoconferencing or other similar
means of communication;

B. Each member who is not physically present at the location of the public
proceeding and who is participating through telephonic, video, electronic or other
similar means of communication identifies all persons present at the location from
which the member is participating:

C. A member who participates while not physically present at the location of the
public proceeding identified in the notice required by Title 1. section 406 does so
only when the member's attendance is not reasonably practical. The reason that the
member's attendance is not reasonably practical must be stated in the minutes of the
meeting; and
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D. Each member who is not physically present at the location of the public
proceeding and who is participating through telephonic, video, electronic or other
similar means of communication has received prior to the public proceeding all
documents and materials discussed at the public proceeding, with substantially the
same content as those presented at the public proceeding. Documents or other
materials made available at the public proceeding may be transmitted to the member
not physically present during the public proceeding if the transmission technology is
available. Failure to comply with this paragraph does not invalidate an action taken
by the authority at the public proceeding.

Sec. 2. 22 MRSA §2054, sub-§4, as enacted by PL 1971, c. 303, §1, is amended
to read:

4. Powers of anthority. The powers of the authority shall-be are vested in the its
members thereof in-office—fromtime—to—time, and 5 members of the authority shal
constitute a quorum at any meeting of the authority. Ne A vacancy in the membership of
the authority shalt does not impair the right of sueh-mertbers a quorum to exercise all the
rights and perform all the duties of the authority. Asy An action taken by the authority
under this chapter may be authorized by resolution approved by a majority of the
members present at any regular or special meeting, which resolution shati-take takes
effect immediately, or an action taken by the authority may be authorized by a resolution
circularized or sent to each member of the authority, which shatl-take resolution takes
effect at such time as a majority of the members shalt have signed an assent to such
resolution. Resolutions of the authority need not be published or posted. The authority
may delegate by resolution to one or more of its members or its executive director such
powers and duties as it say-dees considers proper.

The authority may meet by telephonic, video, electronic or other similar means of
communication with less than a quorum assembled physically at the location of a public
proceeding jdentified in the notice required by Title 1, section 406 only if:

A. Each member can hear all other members. speak to all other members and. to the
extent reasonably practicable. see all other members by videoconferencing or other
similar means of communication during the public proceeding, and members of the
public attending the public proceeding at the location identified in the notice required
by Title 1, section 406 are able to hear and, to the extent reasonably practicable, see
all members participating from other locations by videoconferencing or other similar
means of communication;

B. FEach member who is not physically present at the location of the public
proceeding and who is participating through telephonic, video, electronic or other
similar means of communication identifies all persons present at the location from
which the member is participating;

C. A member who participates while not physically present at the location of the
public proceeding identified in the notice required by Title 1, section 406 does so
only when the member's attendance is not reasonably practical. The reason that the
member's attendance is not reasonably practical must be stated in the minutes of the

meeting; and
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D. Each member who is not physically present at the location of the public
proceeding and who is participating through telephonic, video, electronic or other
similar means of communication has received prior to the public proceeding all
documents and materials discussed at the public proceeding, with substantially the
same content as those presented at the public proceeding. Documents or other
materials made available at the public proceeding may be transmitted to the member
not physically present during the public proceeding if the transmission technology is
available. Failure to comply with this paragraph does not invalidate an action taken
by the authority at the public proceeding.

Sec. 3. 30-A MRSA §4723, sub-§2, 4B, as amended by PL 2011, c. 560, §1, is
further amended to read:

B. The Maine State Housing Authority, as authorized by Title 5, chapter 379, must
have 10 commissioners, 8 of whom must be appointed by the Governor, subject to
review by the joint standing committee of the Legislature having jurisdiction over
economic development and to confirmation by the Legislature.  The 9th

commissioner is the Treasurer of State who serves as an ex officio voting member.
The Treasurer of State may designate the Deputy Treasurer of State to serve in place
of the Treasurer of State. The 10th commissioner is the director of the Maine State
Housing Authority who serves as an ex officio nonvoting member. At least 3
gubernatorial appointments must include a representative of bankers, a representative
of elderly people and a resident of housing that is subsidized or assisted by programs
of the United States Department of Housing and Urban Development or of the Maine
State Housing Authority. In appointing the resident, the Governor shall give priority
consideration to nominations that may be made by tenant associations established in
the State. Of the 5 remaining gubernatorial appointments, the Governor shall give
priority to a representative involved in the housing business and a representative of
people with disabilities. The powers of the Maine State Housing Authority are vested
in the commissioners. The commissioners may delegate such powers and duties to
the director of the Maine State Housing Authority as they determine appropriate.

The Governor shall appoint the chair of the commissioners from among the 8
gubernatorial appointments. The chair serves as a nonvoting member, except that the
chair may vote only when the chair's vote will affect the result. The commissioners
shall elect a vice-chair of the commissioners from among their number.

Following reasonable notice to each commissioner, 5 commissioners of the Maine
State Housing Authority constitute a quorum for the purpose of conducting its
business, exercising its powers and for all other purposes, notwithstanding the
existence of any vacancies. Action may be taken by the commissioners upon a vote
of a majority of the commissioners present, unless otherwise specified in law or
required by its bylaws.

The Maine State Housing_Authority may meet by telephonic, video, electronic or
other similar means of communication with less than a quorum assembled physically
at the location of a public proceeding identified in the notice required by Title 1,
section 406 only if:
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(1) Each commissioner can hear all other commissioners, speak to all other
commissioners and, to the extent reasonably practicable, see all other
commissioners by videoconferencing or other similar means of communication
during the public proceeding, and members of the public attending the public
proceeding at the location identified in the notice required by Title 1, section 406
are able to hear and, to the extent reasonably practicable, see all commissioners
participating from other locations by videoconferencing or other similar means of
communication;

(2) Each commissioner who is not physically present at the location of the public
proceeding and who is participating through telephonic, video, electronic or other
similar means of communication identifies all persons present at the location

from which the commissioner is participating;

(3) A commissioner who participates while not physically present at the location
of the public proceeding identified in the notice required by Title 1, section 406
does so only when the commissioner's attendance is not reasonably practical.
The reason that the commissioner's attendance is not reasonably practical must be
stated in the minutes of the meeting; and

(4) Each commissioner who is not physically present at the location of the public
proceeding and who is participating through telephonic, video, electronic or other
similar means of communication has received prior to the public proceeding all
documents and materials discussed at the public proceeding, with substantially
the same content as those presented at the public proceeding. Documents or
other materials made available at the public proceeding may be transmitted to the
commissioner not physically present during the public proceeding if the
transmission technology is available. Failure to comply with this subparagraph
does not invalidate an action taken by the Maine State Housing Authority at the

public proceeding.

Sec. 4. 30-A MRSA §5951, sub-§4, as enacted by PL 1987, c. 737, Pt. A, §2 and
Pt. C, §106 and amended by PL 1989, c. 6; c. 9, §2; and c. 104, Pt. C, §§8 and 190, is
further amended to read:

4. Officers of board; exercise of powers. The board of commissioners shall elect
one of its members as ehairman; chair and one as vice-ehaitman vice-chair and shall
appoint an executive director who shat also serve serves as both secretary and treasurer.
The powers of the bank are vested in the commissioners of the bank in office from time
to time. Three commissioners of the bank eenstitutes constitute a quorum at any meeting
of the commissioners. Action may be taken and motions and resolutions adopted by the
bank at any meeting by the affirmative vote of at least 3 commissioners of the bank. A
vacancy in the office of commissioner of the bank does not impair the right of a quorum
of the commissioners to exercise all the powers and perform all the duties of the bank.

The board of commissioners may meet by telephonic, video, electronic or other similar
means of communication with less than a quorum assembled physically at the location of
a public proceeding identified in the notice required by Title 1, section 406 only if:

A. FEach commissioner can hear all other commissioners, speak to all other
commissioners and, to the extent reasonably practicable, see all other commissioners
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by videoconferencing or other similar means of communication during the public
proceeding, and members of the public attending the public proceeding at the location
identified in the notice required by Title 1, section 406 are able to hear and, to the
extent reasonably practicable, see all commissioners participating from other
locations by videoconferencing or other similar means of communication:

B. Fach commissioner who is not physically present at the location of the public
proceeding and who is participating through telephenic, video, electronic or other
similar means of communication identifies all persons present at the location from
which the commissioner is participating;

C. A commissioner who participates while not physically present at the location of
the public proceeding identified in the notice required by Title 1, section 406 does so
only when the commissioner's attendance is not reasonably practical. The reason that
the commissioner's attendance is not reasonably practical must be stated in the
minutes of the meeting; and

D. Each commissioner who is not physically present at the location of the public

proceeding and who is participating through telephonic, video, electronic or other
similar means of communication has received prior to the public proceeding all
documents and materials discussed at the public proceeding, with substantially the
same_content as those presented at the public proceeding. Documents or other
materials made available at the public proceeding may be transmitted to the
commissioner not physically present during the public proceeding if the transmission
technology is available. Failure to comply with this paragraph does not invalidate an
action taken by the bank at the public proceeding.
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APPROVED CHAPTER
APRIL 13, 2016 462

BY GOVERNOR PUBLIC LAW

STATE OF MAINE

IN THE YEAR OF OUR LORD
TWO THOUSAND AND SIXTEEN

H.P. 305 - L.D. 466

An Act To Increase Competition and Ensure a Robust Information and
Telecommunications Market

Be it enacted by the People of the State of Maine as follows:
Sec. 1. 35-A MRSA §7102, sub-§6-A is enacted to read:

6-A. Price cap incumbent local exchange carrier or price cap ILEC. "Price cap
incumbent local exchange carrier” or "price cap ILEC" means an incumbent local
exchange carrier that agreed to accept Connect America Fund Phase II support pursuant
to the Federal Communications Commission's Report and Order released on December
18, 2014, in In the Matter of Connect America Fund, WC Docket No. 10-90, FCC 14-
190, for locations within the State on or before January 1, 2016 and does not receive
funding from a state universal service fund under section 7104.

Sec. 2. 35-A MRSA §7104, sub-§2, as amended by PL 2011, c. 623, Pt. B, §13,
is further amended to read:

2. General availability. The commission shall seek to ensure that provider of last
resort service i available at reasonably comparable rates to consumers throughout all

areas of the State at—reasonably-comparable—sates in which the service is available

pursuant to section 7221.

Sec. 3. 35-A MRSA §7221, sub-§84 to 7 are enacted to read:

4.  Removal of the provider of last resort service obligation in select
municipalities. This subsection governs the removal of the obligation of a price cap
ILEC to provide provider of last resort service in certain municipalities.

A. Thirty days after the effective date of this subsection a price cap ILEC is not
obligated to provide provider of last resort service in the following municipalities:

(1) Portland;
(2) Lewiston;
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(3) Bangor;
(4) South Portland;

(5) Auburn;
(6) Biddeford; and

(7) Sanford.

B. Every 6 months after the effective date of this subsection, the commission shall
examine the service quality reports of a price cap ILEC under section 7225-A for the
immediately preceding 2 consecutive quarters and, if the service quality requirements
of section 7225-A have been met, the commission shall issue a certificate relieving
the price cap ILEC of the obligation to provide provider of last resort service in 5 of
the municipalities listed in this paragraph. The order in which a price cap ILEC may
be relieved of the obligation to provide provider of last resort service in a
municipality under this paragraph is as follows:

(1) Scarborough;

(2) Gorham;
(3) Waterville;

(4) Kennebunk;
(5) Cape Elizabeth;

(6) Old Orchard Beach;

(7) Yarmouth:;

(8) Bath;

(9) Westbrook:
(10) Freeport;

(11) Brewet;

(12) Kittery:;

(13) Windham:
(14) Brunswick; and

(15) Augusta,

C. For one vear from the date a price cap ILEC is relieved of the obligation to
provide provider of last resort service in a municipality in accordance with this
subsection, the price cap ILEC shall continue to offer to each provider of last resort
service customer in that municipality to whom it was providing the service on the
date the obligation ceased a telephone service with the same rates, terms and
conditions as it provides to provider of last resort service customers to whom it is
obligated to provide provider of last resort service.

D. Prior to the removal of the obligation to provide provider of last resort service in
any municipality pursuant to this subsection, the commission shall hold a public
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meeting in the municipality to allow customers of the price cap ILEC to obtain
information about the upcoming changes to service.

E. The price cap ILEC shall give advance notice in its monthly billing statement to
each customer in a municipality listed in this subsection in which the obligation to
provide provider of last resort service will be removed. That notice must include the
following information:

(1)_An existing customer will still be provided service for one vear from the date
on which the obligation to provide provider of last resort service is removed at
the same rates, terms and conditions as the price cap ILEC provides to provider
of last resort service customers to whom the price cap ILEC is obligated to
provide provider of last resort service; and

(2) The date, time and location of the public meeting required under paragraph
D, which will be hosted by the commission in the municipality.

5. Relief of provider of last resort service obligation. After a price cap ILEC has

peen relieved ol the obligation to provide provider of last resort service in all the
municipalities listed in subsection 4, the price cap ILEC may petition the commission
under this subsection to be relieved of its provider of last resort service obligation in one
or more additional municipalities.

A. The commission shall approve the petition if the commission finds:

(1) With respect to a municipality, that, pursuant to the following standards,
there is sufficient competition in that municipality to ensure access to affordable
telephone service by households in the municipality:

(a) In addition to the price cap ILEC, there is at least one wireline-facilities-
based voice network service provider that offers service to at least 95% of the
households in the municipality; and

(b) One or more mobile telecommunications services providers offer, on a
combined basis, mobile telecommunications services to at least 97% of the
households in the municipality: and

(2) _The price cap ILEC prior to filing the petition has met service quality
requirements under section 7225-A in the immediately preceding 2 consecutive

quarters.

B. The commission shall establish by rule the sources of information and a
methodology it will use to reasonably calculate the percentage of households served
by _ wireline-facilities-based voice network service providers and mobile
telecommunications services providers for purposes of making a determination under
paragraph A. The commission may not require wireline-facilities-based voice
network service providers and mobile telecommunications services providers to
provide competitive information to the commission but may rely on other available
sources for this information, including information available from the Federal
Communications Commission. Competitive information about the extent of service
provided by wireline-facilities-based voice network service providers and mobile
telecommunications services providers used to make this determination is
confidential and is not a public record under Title 1, section 402, subsection 3 and
F N N I N
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may not be disclosed to any person outside the commission. In developing the
methodology under this paragraph, the commission may allow for reasonable
adjustments to the information it receives if it is aware that actual availability of
competitive services differs from what is reflected in the information. If the
application of the commission's methodology results in a finding that the standards in
paragraph A, subparagraph (1) have been met, there is a rebuttable presumption of
sufficient competition in_a municipality to ensure access to affordable telephone
service by households in the municipality.

C. Ninety days prior to filing a petition under this subsection, a price cap ILEC shall
notify the commission and the Office of the Public Advocate of the price cap ILEC's
intent to file a petition. The price cap JLEC shall also give advance notice of its
intent to file a petition in its monthly billing statement to each customer in the
municipality in which it will be seeking relief from the obligation to provide provider
of last resort service.

The commission shall hold a public hearing in each affected municipality to allow
customers of the price cap ILEC as well as other residents of the affected
municipality to testify. The price cap ILEC shall give advance notice of the hearing
to each customer in the municipality in its monthly billing statement and publish this
notice in a newspaper of general circulation in that municipality.

D. The commission shall issue an order granting or denying a petition within 180
days of receiving a petition under this subsection, except that the commission, at its
discretion, may extend this period for up to an additional 30 days.

E. For one vear from the date the commission issues an order granting a price cap
ILEC relief from the obligation to provide provider of last resort service in a
municipality, the price cap ILEC shall continue to offer to each provider of last resort
service customer in that municipality to whom it was providing the service on the
date of that order a telephone service with the same rates, terms and conditions as it
provides to provider of last resort service customers to whom it is obligated to
provide provider of last resort service.

For purposes of this subsection, "voice network service provider" has the same meaning
as in section 7104.

6. Abandonment. A price cap ILEC may not discontinue, reduce or impair the
service that it provides in a municipality, or part of a municipality, where it has
previously served as the provider of provider of last resort service unless the commission
approves the discontinuance, reduction or impairment. The commission may approve the
discontinuance, reduction or impairment only if it finds that neither the present nor future
public convenience and necessity will be adversely affected by such discontinuance,
reduction or impairment of service.

In granting its approval under this subsection, the commission may impose such terms,
conditions or requirements as in its judgment are necessary to protect the public interest.
A price cap ILEC abandoning all or part of its plant, property or system or discontinuing
service pursuant to authority granted by the commission under this subsection is deemed
to have waived all objections to the terms, conditions or requirements imposed by the

Page 4 - 127LR1389(04)-1



commission in its approval. A discontinuance approved under this subsection is not
subject to further approval under section 1104.

7. Rules. Rules adopted pursuant to this section are major substantive rules as
defined in Title 5, chapter 375, subchapter 2-A.

Sec. 4. 35-A MRSA §7222-A is enacted to read:
§7222-A. Rates

1. Price cap ILEC rate requirements. The provisions of sections 304 and 307 do
not apply to a price cap ILEC with respect to the rates for provider of last resort service.
A price cap ILEC shall post on its publicly accessible website the rates, terms and
conditions for provider of last resort service. Rates for provider of last resort service
provided by the price cap ILEC are governed by the following:

A. On the effective date of this paragraph, the monthly charge for provider of last '
————————resort-service-offered-by-—a price-eap-ILEC-may not-exeeed-$20-for any-—residential———

customer. A price cap ILEC may, beginning one year after the effective date of this :
paragraph, increase rates for its provider of last resort service by up to 5% annually:
and

B. Low-income customers of a price cap ILEC must receive a monthly discount of
$3.50 in addition to any applicable federal subsidy for voice service for low-income
customers.

For the purposes of this subsection, "low-income customer" means a customer who

qualifies for assistance under the Federal Communications Commission's Lifeline
program, as defined in 47 Code of Federal Regulations, Section 54.401.

Sec. 5. 35-A MRSA §7225-A is enacted to read:

§7225-A. Price cap ILEC service quality requirements

1. Service quality metrics reporting. A price cap ILEC shall report to the
commission quarterly on service quality using the following metrics, using rolling one-
year averages, in areas where provider of last resort service is available:

A. Network trouble rates:

B. The percentage of network troubles not cleared in 48 hours;

C. The percentage of installation appointments not met; and

D. The average delay, in days, for missed installation appointments.

A report submitted under this subsection is confidential and not a public record under
Title 1, section 402, subsection 3 and may not be disclosed to anv person outside the
commission, except as provided in subsection 3.

2. Minimum requirements. A price cap ILEC shall provide service that meets the
following minimum requirements, based on rolling one-year averages, in the areas in
which it serves as provider of provider of last resort service:
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A. Less than 3 network troubles per 100 customers;

B. Less than 20% of network troubles not cleared within 48 hours;

C. Less than 12% of all installation appointments not met; and

D. Less than a 9-day average delay for missed installation appointments.

3. Failure to meet service quality requirements. If a price cap ILEC fails to meet
any service quality requirement in this section for any 2 consecutive quarters, the results
for these service quality requirements for these quarters are no longer confidential and
become public records. The commission shall investigate a failure to meet a service
quality requirement. If the commission concludes after investigation that the failure to
meet a service quality requirement is due to factors within the control of the price cap
ILEC. the commission shall, by order, direct the price cap ILEC to take such steps as the
commission determines necessary to meet the requirement. If the provider fails to comply
with the commission's order, the commission shall impose a penalty in accordance with
section 1508-A, subsection 1, paragraph A in an amount sufficient to ensure compliance
with that order. Nothing in this subsection limits the commission's authority to direct a
price cap ILEC to act to improve service under any other provision of this chapter.

Sec. 6. Rules. The Public Utilities Commission shall provisionally adopt major
substantive rules, as defined in the Maine Revised Statutes, Title 5, chapter 375,
subchapter 2-A, to implement Title 35-A, section 7221, subsections 4 to 6 by January 1,
2017. By January 1, 2017, the commission shall also review its rules adopted pursuant to
Title 35-A, section 7225 and make any necessary amendments to account for changes as
a result of the enactment of Title 35-A, section 7225-A. Notwithstanding Title 35-A,
section 7225, subsection 3, rules adopted pursuant to the commission's review under this
section are routine technical rules as defined in Title 5, chapter 375, subchapter 2-A.

Sec. 7. Commission review of effect of relief of provider of last resort
service obligation. By January 15, 2018 and again by January 15, 2020, the Public
Utilities Commission shall submit to the joint standing committee of the Legislature
having jurisdiction over utilities and energy matters a report related to the removal of the
provider of last resort service obligation for a price cap ILEC under the Maine Revised
Statutes, Title 35-A, section 7221, subsections 4 and 5. A report under this section must
list municipalities in which the obligation to provide provider of last resort service has
ceased pursuant to Title 35-A, section 7221, subsection 4, paragraph B or in which the
commission has approved in accordance with Title 35-A, section 7221, subsection 5 the
removal of a price cap ILEC's obligation to provide provider of last resort service. A
report under this section must also include the effect of the removal on former provider of
last resort service customers, the price cap ILEC's workforce, the maintenance and status
of the copper line network, public safety and the cost, features and availability of
telephone service, including service to the hearing impaired, and broadband service.
Each report may include recommendations for related legislation. The joint standing
committee of the Legislature having jurisdiction over utilities and energy matters may
report out a bill relating to provider of last resort service to the Second Regular Session of
the 128th Legislature and may also report out a bill relating to provider of last resort
service to the Second Regular Session of the 129th Legislature. At least 30 days before
submitting a report to the committee, the commission shall post the report on its publicly
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accessible website and allow persons to submit to the commission written comments on
the report. The commission shall submit to the committee with each report all comments
that it received on the respective report. If the commission in either report makes a
recommendation to repeal or modify Title 35-A, section 7221, subsection 5, it may not,
notwithstanding that subsection, accept a petition submitted in accordance with that
subsection until 90 days after the adjournment of the session to which the report is
submitted.

Sec. 8. Commission legal review; report. The Public Utilities Commission
shall examine all laws and rules of this State relating to provider of last resort service as
they apply to a price cap ILEC, as defined in the Maine Revised Statutes, Title 35-A,
section 7102, subsection 6-A, and determine whether any changes may be needed to
conform those laws and rules to the provisions of this Act. The commission shall submit
a report of its findings, together with any necessary draft legislation to implement its
recommendations, to the joint standing committee of the Legislature having jurisdiction
over utilities and energy matters by December 15, 2016. The committee may report out a

bill-relating to-provider-of-last resort service to-the First Regular Session of the 128th
Legislature.

Sec. 9. Commission's annual report. Through 2022, the Public Utilities
Commission shall include in its annual report pursuant to the Maine Revised Statutes,
Title 35-A, section 120, subsection 7 information on provider of last resort service,
including in which municipalities the obligation to provide provider of last resort service
has ceased pursuant to Title 35-A, section 7221, subsection 4, paragraph B; the
municipalities in which the commission granted approval of a petition in accordance with
Title 35-A, section 7221, subsection 5; the municipalities, if any, in which the
commission approved the discontinuance, reduction or impairment of service under Title
35-A, section 7221, subsection 6; and any complaints the commission may have received
regarding the costs of or a lack of access to reliable basic telephone service in
municipalities from which the provider of last resort service obligation has been removed.
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GOVERNOR'S CHAPTER

VETO
OVERRIDDEN 430
APRIL 5, 2016 PUBLIC LAW
STATE OF MAINE
IN THE YEAR OF OUR LORD

TWO THOUSAND AND SIXTEEN

S.P. 565 - L.D. 1467

An Act Regarding Maine Spirits

Emergency preamble. Whereas, acts and resolves of the Legislature do not
become effective until 90 days after adjournment unless enacted as emergencies; and

Whereas, legislative action is immediately necessary to ensure continued and
efficient administration of the state liquor contract; and

Whereas, in the judgment of the Legislature, these facts create an emergency within
the meaning of the Constitution of Maine and require the following legislation as
immediately necessary for the preservation of the public peace, health and safety; now,
therefore,

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 28-A MRSA §84, sub-§4, as amended by PL 2013, c. 368, Pt. V, §61, is
further amended to read:

4. Confer with commissioner. Confer regularly as necessary or desirable and not
less than once a month with the Commissioner of Administrative and Financial Services
on the operation and administration of the bureau and make available for inspection by
the Commissioner of Administrative and Financial Services, upon request, all books,
records, files and other information and documents of the bureau; and

Sec. 2. 28-A MRSA §84, sub-§5, as amended by PL 2013, c. 588, Pt. B, §1, is
further amended to read:

S. Certification. Certify monthly to the Treasurer of State and the Commissioner of
Administrative and Financial Services a complete statement of revenues and expenses for
liquor sales for the preceding month and submit an annual report that includes a complete
statement of the revenues and expenses for the bureau to the Governor and the
Legislature, together with recommendations for changes in this Title-; and

Sec. 3. 28-A MRSA §84, sub-§6 is enacted to read:
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6. Implement a spirits sales data reporting system. Collect from reselling agents
data on spirits sales made by each reselling agent to establishments licensed to sell spirits

for on-premises consumption. The data must include, but is not limited to, the amount
and date of sale of each product code sold to on-premises licensees by the reselling agent.
For the purposes of this subsection, "product code" has the same meaning as in section
461. For the purposes of collecting on-premises spirits sales data from reselling agents,
the director shall enter into a contract with a trade association representing states that
control and manage the sale of spirits. The contract must require that neither the bureau
nor the trade association may make publicly available any information that would
specifically identify the reselling agent, including, but not limited to, the reseller's name,
the name of the reseller's agency liquor store. the reseller's agency liquor store's address

or the address of any associated storage facility of the reselling agent.
Sec. 4. 28-A MRSA §453-C, sub-§4 is enacted to read:

4. Reporting of spirits sales to on-premises licensees. Beginning October 15,
2016, a licensed reselling agent shall report on a monthly basis all spirits sales made to

establishments licensed to sell spirits for on-premises consumption.

A. A report under this subsection must be made to a trade association contracted by
the bureau to collect spirits sales data from reselling agents as described in section 84,
subsection 6.

B. The bureau shall ensure that reports under this subsection may be made by
electronic transmission through a secure website established by the bureau. A
resellineg agent that is not reasonably able to use the website may submit a report
under this subsection on paper or by using other methods approved by the bureau.

C. The bureau may provide a stipend or reimbursement to reselling agents licensed
and actively selling spirits to on-premises licensees as of July 1, 2016 to mitigate the
costs of compliance with this subsection.

D. The bureau may adopt rules regarding mitigating the costs incurred by reselling
agents in complying with this subsection. Rules adopted pursuant to this paragraph
are routine technical rules as defined by Title 5, chapter 375, subchapter 2-A.

Sec. 5. 28-A MRSA §606, sub-§2, as amended by PL 2011, c. 380, Pt. PPPP, §1
and PL 2013, c. 368, Pt. V, §61, is repealed.

Sec. 6. 28-A MRSA §755, as enacted by PL 1987, c. 45, Pt. A, §4, is amended to
read:

§755. Records confidential

AN Except for on-premises spirits sales data required to be reported by reselling
agents in accordance with section 453-C, subsection 4. all business and financial records
of licensees are confidential.

Sec. 7. Bureau to adopt rules. No later than October 1, 2016, the Department of
Administrative and Financial Services, Bureau of Alcoholic Beverages and Lottery
Operations shall adopt rules to mitigate the costs incurred by reselling agents in
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complying with the reporting requirements of the Maine Revised Statutes, Title 28-A,
section 453-C, subsection 4.

Emergency clause. In view of the emergency cited in the preamble, this
legislation takes effect when approved.
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GOVERNOR'S CHAPTER

VETO
OVERRIDDEN 511
APRIL 29, 2016 PUBLIC LAW

STATE OF MAINE

INTHE YEAR OF OUR LORD
TWO THOUSAND AND SIXTEEN

H.P. 1021 - L.D. 1498

An Act To Clarify Medicaid Ombudsman Services

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 22 MRSA §3174-X, as enacted by PL 1999, c. 681, §1, is repealed and the
following enacted in its place:

§3174-X. Contracted ombudsman services

1. Definitions. As used in this section, unless the context otherwise indicates, the
following terms have the following meanings.

A. "Children's health insurance program" means the state children's health insurance
program under Title XXI of the Social Security Act. "Children's health insurance
program" includes the Cub Care program, which is established in section 3174-T, the
federal Children's Health Insurance Program. or CHIP, and the federal State
Children's Health Insurance Program, or S-CHIP.

B. "Eligible member" means a person who is eligible to participate as a member or
beneficiary of the MaineCare program or the children's health insurance program.

C. "Ombudsman" means the director of the program and persons emploved or
volunteering to perform the work of the program.

D. "Outreach and education" includes, but is not limited to, work site and
community-based training and workshops for members, eligible members and health
care providers, social service providers and health insurance navigators, brokers and
agents; outreach at events such as town fairs, expositions and health fairs:
development of mailings about coverage options, open enrollment periods and other
important updates; information hotline response, including providing information and
referrals to members and eligible members who call; and screening for eligibility for
coverage programs, including programs other than Medicaid programs such as, but
not limited to, prescription assistance programs.

E. "Program" means the ombudsman program established under this section.
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2. Program established. The ombudsman program is established as an independent
program to provide ombudsman services to the Medicaid population regarding Medicaid
services provided by the department and the department's office for family independence
and office of MaineCare services. The program shall consider and promote the best
interests of the Medicaid and children's health insurance program populations, answer
inquiries and investigate, advise and work toward resolution of complaints of
infrincement of the rights of a member or eligible member. The program shall include
outreach and education to eligible members and those who serve eligible members,
including health care providers, social service providers and health insurance navigators,
brokers. agents and other enrollment professionals. The program shall function through
the staff of the program, subcontractors and any volunteers recruited and trained to assist
in the duties of the program. If members or eligible members described in this subsection
are applying for or receiving long-term care home-based and community-based services
or institutional services, ombudsman assistance for those services is provided by the long-
term care ombudsman program established pursuant to section 5106, subsection 11-C.
The program shall coordinate with the long-term care ombudsman program on activities
including but not limited to marketing, outreach and referral services.

3. Contracted services: political activity prohibited. The program shall operate by
contract with a nonprofit oreanization that is best able to provide services on a statewide
basis. The ombudsman may not be actively involved in state-level political party
activities or publicly endorse, solicit funds for or make contributions to political parties
on the state level or candidates for statewide elective office. The ombudsman may not be
a candidate for or hold any statewide elective or appointive public office.

4. Program services. The first priority in the work of the program and the contract
for ombudsman services under subsection 3 must be case-specific advocacy and
enrollment services. In performing services under this section, the program, as it
determines to be appropriate, may create and maintain records and case-specific reports.
The program may:

A. Provide information to the public about the services of the program through a
comprehensive outreach program. The program shall provide information through a
toll-free telephone number or numbers;

B. Answer inquiries, investigate and work toward resolution of complaints regarding
the performance and services of the department and participate in conferences,
meetings and studies that may improve the performance of the department:

C. Provide services to members and eligible members to assist them in protecting
their rights;

D. Inform members and eligible members of the means of obtaining services from
the department;

E. Provide information and referral services:

F. Analyze and provide opinions and recommendations to agencies, the Governor
and the Legislature on state programs, rules, policies and laws;
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G._Determine what types of complaints and inquiries will be accepted for action by
the program and adopt policies and procedures regarding communication with
members and eligible members making inquiries or complaints and the department:

H. Apply for and use grants, gifts and funds for the purpose of performing the duties
of the program; and

L. Collect and analyze records and data relevant to the duties and activities of the
program and make reports as required by law or as the department considers
appropriate.

5. Information for members and eligible members: eligibility. The program., in
consultation with appropriate interested parties, shall provide information about eligibility
requitements and procedures for enrolling in MaineCare to members and eligible
members, including their dependents. The providing of the information under this
subsection does not constitute representation of members and eligible members, Members
and eligible members may seek and receive information regardless of whether they are
represented by legal counsel. The information must be provided free of charee to

members and eligible members.

This subsection does not create new rights or obligations concerning the provision of
legal advice or representation of members and eligible members.

6. Confidentiality of records. Information held by or records or case-specific
reports maintained by the program are confidential. Disclosure may be made only if the
ombudsman determines such disclosure is lawful and in the best interest of the member or
eligible member.

7. Liability. Any person who in good faith submits a complaint or inquiry to the
program pursuant to this section is immune from any civil or criminal liability arising
from that complaint or inquiry. For the purpose of any civil or criminal proceedings,
there is a rebuttable presumption that any person acting pursuant to this section did so in
good faith. The ombudsman and employees and volunteers of the program are emplovees
of the State for the purposes of the Maine Tort Claims Act.

8. Information. Information about the services of the program must be given to all
members and eligible members who receive or are eligible to receive services from the
department and from persons and entities contracting with the department for the
provision of Medicaid services.

9. Report. The program shall report to the department according to the requirements
of the program contract under subsection 3. The program shall also report annually by
January 1st to the joint standing committee of the Legislature having jurisdiction over
health and human services matters on the activities and services of the program., priorities
that may have been set by the program among types of inquiries and complaints, waiting
lists for services and the provision of outreach services and recommendations for changes
in statute, rules or policy to improve the provision of services.

10. Funding. The department shall contract for ombudsman services under this
section as long as nonstate funding is available.
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GOVERNOR'S CHAPTER

VETO
OVERRIDDEN 476
APRIL 15, 2016 PUBLIC LAW
STATE OF MAINE
IN THE YEAR OF OUR LORD

TWO THOUSAND AND SIXTEEN

H.P. 1022 - L.D. 1499

An Act To Increase the Safety of Social Workers

Beit enacted by the People of the State of Maine as follows:
Sec. 1. 32 MRSA §7032 is enacted to read:

§7032. Addresses confidential

The address and telephone number of an applicant for licensure or a person licensed
under this chapter that are in the possession of the board are confidential. Nothing in this
section prohibits the board and its staff from using and disclosing the address and
telephone number of an applicant or licensee as necessary to perform the duties and
functions of the board.
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1 L.D. 1578

2 Date: (Filing No. S- )

3 ENVIRONMENT AND NATURAL RESOURCES

4 Reproduced and distributed under the direction of the Secretary of the Senate.

5 STATE OF MAINE

6 SENATE

7 127TH LEGISLATURE

8 SECOND REGULAR SESSION

9 COMMITTEE AMENDMENT “ ™ to S.P. 626, L.D. 1578, Bill, “An Act To
10 Update Maine's Solid Waste Management Laws”
11 Amend the bill by striking out everything after the enacting clause and before the
12 summary and inserting the following:
13 'Sec. 1. 38 MRSA §1611 is enacted to read:
14 8§1611. Stewardship program for batteries
15 1. Definitions. As used in this section, unless the context otherwise indicates, the
16 following terms have the following meanings.
17 A. "Approved product" means:
18 (1) A covered battery or a covered battery-containing product for which its
19 producer. individually or through a covered battery stewardship organization, has
20 submitted a covered battery stewardship plan approved by the commissioner and
21 the plan has been implemented to collect and recycle covered batteries in
22 accordance with the plan; or
23 (2) A covered battery-containing product that has been listed in accordance with
24 subsection 9 as the product of a participant in a covered battery stewardship
25 program.
26 B. "Brand" means a trademark, including both a registered and an unregistered
27 trademark, a logo, a name, a symbol. a word, an identifier or a traceable mark that
28 identifies a covered battery or covered battery-containing product and identifies as
29 the producer of the battery or product the owner or licensee of the brand.
30 C. "Covered battery" means a new or unused primary battery or a new or unused
31 rechargeable battery.
32 D. "Covered battery-containing product” means a new or unused product that
33 contains or is packaged with a primary battery or a rechargeable battery. "Covered
34 battery-containing product" does not include:
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COMMITTEE AMENDMENT “ > to S.P. 626, L.D. 1578

(1) A product from which the primary battery or rechargeable battery is not

easily removed or is not intended or designed to be removed from the product by
a consumer;

(2) A medical device. as described in the Federal Food, Drug and Cosmetic Act,
21 United States Code, Section 321(h) (2009). if, when the device or battery
within the device is discarded. it must be treated as biomedical waste or if

changing the supplier of the battery contained in the medical device would trigger
the need for premarket review of the device with the United States Food and

Drug_Administration pursuant to the Federal Food, Drug and Cosmetic Act, 21
United States Code, Section 360 (2012). unless such device is listed as an exempt
device under the Federal Food, Drug and Cosmetic Act, 21 United States Code,
Section 360(m) (2012) or other applicable provision of law; or

(3) A device related to the physical or ancillary operation or use of a motor
vehicle that is distributed through a new vehicle dealer franchised by the original
manufacturer of the motor vehicle. As used in this subparagraph, "motor

vehicle" has the same meaning as in Title 29-A, section 101, subsection 42 and

"new vehicle dealer" has the same meaning as in Title 29-A, section 851,
subsection 9.

E. "Covered battery stewardship organization" or "organization" means an
organization appointed by more than one producer to design, submit a plan for.

implement and administer a covered battery stewardship program in accordance with
this section and that has accepted that appointment.

F. "Covered battery stewardship plan" or "plan" means a plan submitted to the
commissioner in accordance with subsection 3 by a producer or a covered battery

stewardship organization.

G.  "Covered battery stewardship program" or "program" means a system
implemented for the collection, transportation, recycling and disposal of covered
batteries in accordance with a covered battery stewardship plan approved under
subsection 4. :

H. "Discarded covered battery" means a covered battery that a user discarded,
abandoned or sent for recycling.

I._"Operator" means a producer or covered battery stewardship organization that
implements and administers a covered battery stewardship program.

J. "Participant" means a producer that establishes or participates in a covered battery
stewardship program individually or by appointing and having that appointment
accepted by a covered battery stewardship organization to operate the program on the
producer's behalf,

K. "Primary battery" means a nonrechargeable battery that weighs 2 kilograms or
less. including, but not limited to, nonrechargeable alkaline, carbon-zinc and lithium
metal batteries.

L. "Producer" means, with respect to a covered battery or covered battery-containing
product that is sold, offered for sale or distributed for sale in the State, the following:
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COMMITTEE AMENDMENT “  ”to S.P. 626, L.D. 1578

Y1 14. Proprietary information. Proprietary information submitted to the department
2 in a covered battery stewardship plan, in an amendment to a plan or pursuant to the
3 reporting requirements of this section that is identified by the submittor as proprietary
4 information is confidential and must be handled by the department in the same manner as
5 confidential information is handled under section 1310-B.

6 As used in this subsection, "proprietary information" means information that is a trade
7 secret or production, commercial or financial information the disclosure of which would
8 impair the competitive position of the submittor and would make available information
9 not otherwise publicly available.
10 15. Administration and enforcement; rules. The department shall administer and
11 enforce this section and may adopt rules consistent with this section as necessary for the
12 purposes of implementing, administering and enforcing this section. Rules adopted
13 pursuant to this subsection are routine technical rules as defined in Title 5, chapter 375.
14 subchapter 2-A.
15 AT The department shall charge a reasomnable fee to be paid by an applicant Tor
16 review and approval of a covered battery stewardship plan. A fee assessed under this
17 paragraph must be based on the actual costs to the department of reviewing and
18 approving a covered battery stewardship plan and may not exceed $25.000.
19 B. The department may establish a reasonable annual fee. to be paid by the operator
20 of each covered battery stewardship program. to cover the department's costs for
21 annual report review, oversight, administration and enforcement of the program. A
22 fee assessed under this paragraph must be based on the actual costs to the department
23 of annual report review, oversight, administration and enforcement of the operator's
24 program and may not exceed $25.000 per vear.
25 C. The commissioner may not initiate an enforcement action under this section
26 against a manufacturer, distributor, wholesaler or retailer:
27 (1) Concerning the sale of covered batteries that are not approved products if the
28 sale occurred prior to October 1, 2018:
29 (2) Concerning the sale of covered battery-containing products that are not
30 approved products if the sale occurred prior to October 1, 2019:
31 (3) Concerning the sale of covered batteries manufactured prior to July 1, 2018 if
32 the sale occurred prior to October 1. 2018;
33 (4) _Concerning the sale of covered battery-containing products manufactured
34 prior to July 1, 2018 if the sale occurred prior to October 1. 2019: or
35 (5) Concerning the sale of medical devices manufactured prior to July 1, 2019 if
36 the sale occurred prior to October 1. 2020.
37 D. The commissioner may not initiate an enforcement action under this section
38 against a manufacturer, distributor, wholesaler or retailer:
39 (1) For selling or offering for sale a covered battery or covered battery-
40 containing product if that entity, within 90 days of discovering that the battery or
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COMMITTEE AMENDMENT “  ”to S.P. 626, L.D. 1578

product is not in compliance with this section, removes the battery or product
from sale; or

(2) For purchasing a covered battery or covered battery-containing product after
the effective date of this section that is verified to be an approved product at the
time of purchase but that is no longer an approved product at the time it is sold by

that entity.

16. Limited private right of action. Except as provided in paragraph F. a producer
or organization that has submitted a plan for the establishment of a covered battery
stewardship program that has been approved by the commissioner and that has been
implemented to collect, transport and recycle discarded covered batteries in the State may
maintain a civil action in Superior Court against a producer or organization not
participating in its program to recover a portion of its costs and additional sums, as set
forth in this subsection.

A. Damages recoverable under this subsection include a fair share of the actual costs
incurred by a plaintiff producer or organization in collecting covered batteries of a
defendant producer or organization discarded in the State for which the defendant
was_required under this section to submit and implement a covered battery
stewardship plan or join an existing covered battery stewardship program, as well as
the plaintiff's costs incurred in handling', transporting and recycling or properly
disposing of the defendant's batteries. Additional amounts recoverable under this
subsection include an award of reasonable attorney's fees and court costs, including
expert witness fees.

B. In an action by a plaintiff producer or organization against a defendant producer
or organization that did not operate or participate in a covered battery stewardship

program_established under this section during the time period in which discarded
covered batteries of the defendant were collected, transported and recycled by the
plaintiff, the plaintiff may establish the defendant's fair share of the plaintiff's actual
costs by:
(1) Providing the court with market share data that the court finds reasonably
represent the percentage of sales of covered batteries by the defendant in the
State;

(2) Providing the court with data generated from discarded covered battery sorts
involving a minimum of 500 pounds of discarded covered batteries collected at
each of 3 or more collection locations in the State that are found by the court to
have been collected in an unbiased manner and to be reasonably representative of
the population of the State: or

(3) Through any other method that the court finds reliable in establishing the
defendant's fair share of the plaintiff's actual costs.

C. In an action by a plaintiff producer or organization against a defendant producer
or organization that operated or participated in a covered battery stewardship program
established under this section during the time period in which discarded covered
batteries of the defendant were collected, transported and recycled by the plaintiff,
the plaintiff may establish the defendant's fair share of the plaintiff's actual costs by
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VICTORIA P. KORNFIELD, BANGOR, CHAIR

MATTHEA ELISABETH LARSON DAUGHTRY,
BRUNSWICK

BRIAN L. HUBBELL, BAR HARBOR

RICHARD R. FARNSWORTH, PORTLAND

RYAN D. TIPPING-SPITZ, OrRONO

TERESA S. PIERCE, FALMOUTH

JOYCE A. MAKER, CALAIS

MICHAEL D. MCCLELLAN, RAYMOND

MATTHEW G. POULIOT, AUGUSTA

PAUL A. STEARNS, GUILFORD

PHILLIP MCCARTHY, LEGISLATIVE ANALYST
CRAIG NALE, LEGISLATIVE ANALYST
JAYNE DENEEN, COMMITTEE CLERK

STATE OF MAINE
ONE HUNDRED AND TWENTY-SEVENTH LEGISLATURE
COMMITTEE ON EDUCATION AND CULTURAL AFFAIRS

March 1, 2016
Sen. David C. Burns, Chair

Right to Know Advisory Committee
127th Maine Legislature
Second Regular Session

RE: Review of Public Records Exception Affecting the Department of Education

Dear Sen. Burns:

By letter dated January 6, 2016, the Right to Know Advisory Committee requested that the
Education and Cultural Affairs Committee review a public records exception affecting the ability
of the Department of Education to share certain education certification information with other
states. We reviewed the exception at 20-A MRSA §13004(2-A)(A)&(B), and determined that no
amendment to statute is necessary at this time.

We agree with the Right to Know Advisory Committee that section 13004 does prohibit the
disclosure of information that is designated confidential under Title 20-A, sections 6101 and
6103. However, when the Department of Education provided further information regarding the
interstate exchange in which it participates, we concluded that the prohibitions in section 13004
are not currently affecting the Department’s ability to participate in that exchange. The exchange
— the National Association of State Directors of Teacher Education and Certification — relies on
information derived from final determinations in certification actions (i.e. certification denial,
revocation or suspension). In Maine, this information is within the definition of a “public record”

under Title 20-A, section 6101(2)(C) and section 13004(2-A)(D), and can therefore be shared
freely.

The Department has indicated that it may seek an amendment to section 13004 to clarify its
language, and we welcome a proposal in the future.

Thank you for your thorough review and for bringing this potential issue to our attention.
s

(e Dot

Victoria P. Kornfield, Hous Chair

cc: Members, Joint Standing Committee on Education and Cultural Affairs






Potential topics and projects for 2016

e Judiciary Committee request - review the public records exception enacted

in LD 484, which relates to hazardous material transported by railroads.
(See letter.)

e Judiciary Committee request - develop comprehensive recommendations
for the treatment of personal contact information for professions and
occupations regulated by the State (LD 1499) (See letter.)

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, _Ken Capron request - funding FOAA cases by indigent people and the

possibility of developing a court form for a pro se complainant. (See
email.)

e Jack Comart (Maine Equal Justice Partners) suggestions — agency time and
cost estimates, fee waiver policies, remedies for requestors. (See email.)
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HENRY D. FOUTS, LEGISLATIVE ANALYST
SUSAN M. PINETTE, COMMITTEE CLERK

HOUSE

BARRY J. HOBBINS, SACO. CHAIR
KIMBERLY J. MONAGHAN, CAPE ELIZABETH
MATTHEW W. MOONEN, poRTLAND
JOYCE MCCREIGHT, HARPSWELL
CHARLOTTE WARREN, HALLOWELL
STACEY K. GUERIN, GLENBURN

ROGER L. SHERMAN, HonGpon

PHYLLIS A. GINZLER, srineTON

LLYOD C. HERRICK, raris

JEFFREY EVANGELOS, rrignDsHIP

THEODORE BEAR MITCHELL 1, PENOBSCOTNATION

STATE OF MAINE
ONE HUNDRED AND TWENTY-SEVENTH LEGISLATURE
COMMITTEE ON JUDICIARY

February 24, 2016

Senator David C. Burns, Chair

Representative Kimberly J. Monaghan, Co-Chair
Members
Right to Know Advisory Committee

Re:  Railroad cargo public records exception

Dear Right to Know Advisory Committee Members:

During the First Regular Session of the 127th Legislature, the Judiciary Committee heard,
worked and reported out LD 484, An Act Regarding the Confidentiality of Railroad Carrier
Cargo, sponsored by Representative Shaw. The bill originally proposed a public records |
exception for records describing “commodities transported by a railroad” in the possession of
law enforcement, fire departments or other first responders or emergency management entities.

The testimony at the public hearing indicated that railroads wanted to provide
information to emergency entities and first responders, but were concerned that all the
information would become public which could cause business consequences or result in
heightened security concerns. Representative Shaw, Pan Am Railways and St. Lawrence and
Atlantic Railroad testified in favor of the bill. No other individuals, organizations or entities
provided testimony or participated in the public hearing or work sessions.

The Judiciary Committee ended up reporting out the bill with a narrowed public records
exception, limited to hazardous material, as defined by the federal Department of Transportation,
reported by a railroad company to state or local emergency management entity or law
enforcement agency, a fire department or other first responder. The public records exception
covers the routes of hazardous materials shipments and the frequency of hazardous materials
operations on those routes. The Judiciary Committee discussed the confidentiality and public
interest issues in the proposed bill and the amendment they finally approved, which they always
do when considering public records exceptions. Members of the Committee were concerned that
information about hazardous materials could be used in the furtherance of terrorism and

100 STATE HOUSE STATION, AUGUSTA, MAINE 04333-0100 TELEPHONE 207-287-1327




Right to Know Advisory Committee
February 24, 2016
Page 2

supported the confidentiality provision in the interest of public safety. The bill was enacted by
the Legislature, vetoed by the Governor, and the veto was overridden Itis now Public Law
2015, chapter 161, codified as Title 1, section 402, subsection 3, paragraph U,

Recent publications have indicated that the new public records exception has caused
problems for citizens trying to know whether crude oil is being transported through the State.
The Judiciary Committee did not receive any information about public concerns in this area, and
we would like to ensure that the public has an additional opportunity to comment and
recommend changes, if necessary. The Judiciary Committee therefore requests that the Right to
Know Advisory Committee include in its continuing review of existing public records exceptions
Title 1, section 402, subsection 3, paragraph U. The Judiciary Committee will be happy to share
all files and correspondence.

Please feel free to contact us or our committee analyst if you have any questions.

Thank you.

Representative Barry J. Hobbins
Senator Chair House Chair




GOVERNOR'S CHAPTER

VETO
OVERRIDDEN 1 6 1
JUNE 12, 2015 PUBLIC LAW
STATE OF MAINE
IN THE YEAR OF OUR LORD

TWO THOUSAND AND FIFTEEN

H.P. 323 - L.D. 484

An Act Regarding the Confidentiality of Railroad Carrier Cargo

Be'it enacted by the People of the State of Maine as follows:

Sec. 1. 1 MRSA §402, sub-§3, 9S, as amended by PL 2013, ¢. 518, §2, is further
amended to read:

S. E-mail addresses obtained by a political subdivision of the State for the sole
purpose of disseminating noninteractive notifications, updates and cancellations that
are issued from the political subdivision or its elected officers to an individual or
individuals that request or regularly accept these noninteractive communications; and

Sec. 2. 1 MRSA §402, sub-§3, §T, as enacted by PL 2013, c. 518, §3, is
amended to read:

T. Records describing research for the development of processing techniques for
fisheries, aquaculture and seafood processing or the design and operation of a
depuration plant in the possession of the Department of Marine Resources-; and

Sec. 3. 1 MRSA §402, sub-§3, U is enacted to read:

U.__Records provided by a railroad company describing hazardous materials
transported by the railroad company in this State, the routes of hazardous materials
shipments and the frequency of hazardous materials operations on those routes that
are_in the possession of a state or local emergency management entity or law
enforcement agency, a fire department or other first responder. For the purposes of
this paragraph, "hazardous material" has the same meaning as set forth in 49 Code of
Federal Regulations. Section 105.5.

Page 1 - 127LR1598(03)-1
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[ 4 n AT Fo IS
DULIAOLI LA VIO " DULTES U ildil

Representative Kimberly J. Monaghan, Co-Chair
Members , |
Right to Know Advisory Committee .

Re: ~ State regulation of professions and occupations: personal contact information

Dear Right to "Kknow Advisory Cdmmitit“ée': Members:

Durlng the Second Regular Sess1on of the 127th Legislature, the Judlclary Comnnttee
heard, worked and reported out LD 1499, An Act to Increase the Safety of Social Workers,
sponsoted by Representative Goode. The bill originally proposed to designate as confidential the
home address of licensed social workers held by the State Board of Social Worker Licensure.
The purpose is to ensure that social workers and their families cannot be tracked down and
endangered at home by emotionally distraught clients or others the social workers come into
contact with professionally. The Judiciary Committee has sympathy for those concerns.

The Judiciary Committee also recognizes that the State regulates professions and
occupations in the interest of public safety and welfare. Professional and Financial Regulation
Commissioner Anne Head provided the following testimony.

State regulation of a profession or occupation is a public process. Licensing board

meetings are open to the public, adjudicatory hearing proceedings are open to the public,

and information submitted by applicants seeking state licenses is in the public domain. A

license application and information contained within an application — with one exception

—is considered a “public record” under Title 1, section 402. The only item of

information required on a license application that is confidential is an applicant’s social

security number pursuant to Title 1, section 402(3)(N).

The notice to applicants on every application form includes the sentence, “Names, license
numbers and mailing addresses listed on or submitted as part of this application will be available
to the public and may be posted on our website.”
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A few licensing entities other than those boards that are part of the Department of
Professional and Financial Regulation do provide confidentiality for personal contact
information of their licensees, including the Emergency Medical Services Board, the Board of
Licensure in Medicine, the Board of Osteopathic Licensure, the State Board of Nursing and the
Department of Public Safety as it licenses professional investigators.

The Judiciary Committee ended up reporting out the bill as amended, replacing the
proposed text with language designating the address and telephone number of an applicant as
well as a licensee under the Social Worker chapter as confidential when in the possession of the
licensing board. It specifically provides that the board and its staff may use and disclose the
address and telephone number as necessary to perform the duties and functions of the board.

The Judiciary Committee would like to see a uniform policy for the treatment of personal
contact information for professions and occupations regulated by the State. We are therefore
requesting that the Right to Know Advisory Committee take up this topic and try to develop

_ comprehensive recommendations that can be applied to all professions and occupations,
balancing the protection of privacy with the public interest in an open and transparent regulatory
process, a regulatory process whose underlying purpose is the protection of the health, safety and
welfare of the public. In the case of social workers, their privacy interest includes the need to
manage their risk in a profession that can present danger because of the nature of their work; this
is a concern that may apply in several professions and occupations. Commissioner Head has
agreed to work with the Advisory Committee to provide the Department’s input in discussions
and formulations of appropriate requirements. The Judiciary Committee will be happy to share
all files and correspondence on this bill. . :

Please feel free to contact us or our committee analyst if you have any questions.

Thahk you.

Senator David C. Burns Representative Barry J. Hobbins
Senator Chair House Chair

s

Attachment: Committee Amendment to LD 1499

¢:  Commissioner Anne Head, DPFR
Lori Gramlich, NASW Maine Chapter



Fouts, Henry

From: WatchDog [mailto:watchdog@maine.rr.com]
Sent: Wednesday, February 17, 2016 6:19 PM

To: Reinsch, Margaret

Subject: LD 1586 - proposed committee amendment

Hi Peggy,
Glad to see FOAA is catching up with the 21st Century.

Now —how about the RTK Committee find a way to fund FOAA cases by indigent people. The cheapest
retainer | have found is $7,500 — $10,000. That’s just the retainer. We have to make the appeals process

cheaper, slicker and perhaps easier for Pro Se filers.

Can the Ombudsperson develop a Court ‘form’ that could get a Pro Se complainant through the door?

As | often say, it does no good to have laws on the books that an average person cannot afford to enforce.

Ken Capron

From: Reinsch, Margaret

Sent: Wednesday, February 17, 2016 12:11 PM

To: jud-ip@lists.legislature.maine.gov

Subject: [jud-ip] LD 1586 - proposed committee amendment

Attached please find a proposed committee amendment that Senator Johnson will offer for consideration at the public
hearing on LD 1586, An Act to Implement the Recommendations of the Right to Know Advisory Committee Concerning
Remote Participation in Public Proceedings.

The public hearing is scheduled for Wednesday, February 24, 2016, at 10:00 a.m. in Room 438 of the State House.

Audio of the public hearing can be streamed live: http://legislature.maine.gov/calendar/#Committees/JUD

Please let me know if you have any questions.

Thank you
Peggy




==== About This List ====
To unsubscribe from this list:

Use this link: https://lists.legislature.maine.gov/sympa/auto signoff/jud-ip/watchdog%40maine.rr.com

Or send mail to the mail server:

mailto:listserv@lists.legislature.maine.gov?subiect=unsubscribe%20iud—ip%ZOwatchdog%40maine.rr.com

Archives:
http:// https://lists.legislature.maine.gov/sympa/arc/jud-ip

This list is provided through the assistance of the Maine Legislative Information Technology office, should you
have any questions or problems regarding this list, please contact them at helpdesk@mainelegislature.org or
call 287-1625.




Fouts, Henry

From: Jack Comart [mailto:jcomart@mejp.org]
Sent: Tuesday, April 26, 2016 2:26 PM

To: Reinsch, Margaret

Cc: Kielty, Brenda

Subject: Right to Know Advisory Committee

Dear Peggy,

After some recent unsatisfactory experiences with using the FOAA, | had some suggestions for changes to the current
law that | hope the Advisory Committee might have an interest in pursuing. Here are my suggestions:

1.

Section 408-A (9) should be amended to require the agency to provide the estimate of time and cost for each
separate component of any request for information. (In one of our FOAA requests, we had 6 separate requests
for data. The agency imposed a fee on the entire request which we could not pay. We believe that some or
most of the data requested could have been provided quickly and at little or no cost.)

Section 408-A (11) should be amended to require the agency to publically post and otherwise make available
their fee waiver policy. (In one of our cases, we submitted a fee waiver request. We were then asked to provide
additional information to support the request. Ultimately, we were told that no fee waiver would be granted
because the agency (DHHS) does not grant fee waiver requests.)

Section 408-A (11) should be amended to require the agency to grant fee waiver requests based upon
reasonable standards. (As noted above, the policy at DHHS is to never grant a fee waiver request. If FOAA is
going to be a meaningful tool to ensure that public records are available for inspection and copying, then
agencies must provide reasonable access.)

Section 408-A(9) should be clarified to state when the estimate of time and cost is provided. Is it provided
within the five (5) response time? (In our case, the agency (DHHS) provides a boilerplate response within 5 days
that contains no estimate of time and simply states that “if the estimate exceeds $30” that DHHS will not
proceed without payment of the estimated cost if the estimate exceeds $100. Besides being virtually
incomprehensible to the ordinary person, it fails to reasonably inform the person of the estimated time or

cost. On the other hand, it does seem burdensome to require the agency to provide the estimation of cost and
time within 5 days. However, at some point, perhaps within 14 days of the request, there should be a good faith
estimate of the time and cost for each component of the FOAA request. The law should then provide for some
process whereby the requester and the agency can agree to some less costly, less burdensome request.

Finally, there appears to be no recourse for agency action which may be arbitrary or capricious. For example, if
agencies provide bad faith estimates of cost or time to discourage use of FOAA or to provide access only to the
politically favored, then people and businesses in Maine should have the right to some administrative and/or
court process to challenge these sorts of acts. (For example, in one of our cases with DHHS, they provided a
response in 5 days that granted our request, but provided no estimate of costs or time, and which then took

months to respond to, even though most of the data was easily retrievable. At some point, agencies should be
held accountable.)

Thanks for considering this request.

Jack



Jack Comart

Maine Equal Justice Partners, Inc.
126 Sewall Street

Augusta, ME 04330

(207) 626-7058, ext. 202

(207) 621-8148 (fax)
jcomart@mejp.org

Save the Date for MIEIP’s 20" Anniversary Celebration!
Thursday, June 2" 5 to 7:30 p.m. at Maple Hill Farm, Halloweil
Registration details are on our website: www.mejp.org



RIGHT TO KNOW ADVISORY COMMITTEE

AGENDA
July 20,2016
1:00 p.m.
Room 438, State House, Augusta
Convene

1. Welcome and Introductions

2. Review of public records exception enacted in LD 484 (Public Law 2015, chapter 161)
relating to hazardous material transported by railroads

3. Review and potentially develop recommendations for treatment of personal contact
information for professions and occupations licensed by the State

4. Update on meeting between Sen. Burns and Rep. Monaghan and presiding officers relating
to Freedom of Access requests made to Maine Warden Service; Advisory Committee
request to Colin Woodard and Sigmund Schutz for input and suggestions for changes in
policy or law or for the development of best practices

5. Review subcommittee recommendations relating to existing public records exceptions

6. Potential topic for future discussion- Consider legislation requiring local boards and
committees to record their executive sessions and to preserve these records so that they may
be legally discoverable if there is a later dispute about either the content or propriety of the
discussion held during these sessions

7. Potential topic for future discussion - Review of 10 factors for estimating time to respond to
a request under the Freedom of Access Act suggested by Eric Stout

8. Other items?

Adjourn

Right to Know Advisory Committee Meeting, July 20, 2016






Right to Know Advisory Commiittee, July 20, 2016

BACKGROUND INFORMATION:

Public records exception for records relating to hazardous materials transported by railroads

G.

H.

Letter to RTKAC from Judiciary Committee outlining request to consider issue

Public Law 2015, chapter 161

Governor’s veto letter (veto overridden)

Original bill and Committee amendment

Written testimony submitted at public hearing

Media publications raising issue related to availability of information to the public about
crude oil transported in Maine, Center for Public Interest Reporting, February and March
2016

Current law definition of “public record”, 1 MRSA §402, sub-§3

Checklist based on 1 MRSA §432, sub-§2

T Respatse 1o Queshivnnaice S tled by DEP, vecd Tlitfiw

Prepared by RTKAC Staff for Review
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STATE OF MAINE
ONE HUNDRED AND TWENTY-SEVENTH LEGISLATURE
COMMITTEE ON JUDICIARY

February 24, 2016

Senator David C. Burns, Chair

Representative Kimberly J. Monaghan, Co-Chair
Members

‘Right to Know Advisory Committee

Re:  Railroad cargo public records exception

Dear Right to Know Advisory Committee Members:

During the First Regular Session of the 127¢th Legislature, the Judiciary Committee heard
worked and reported out LD 484, An Act Regarding the Confidentiality of Railroad Carrier
Cargo, sponsored by Representative Shaw. The bill originally proposed a public records
exception for records describing “commodities transported by a railroad” in the possession of-
law enforcement, fire departments or other first responders or emergency management entities.

>

The testimony at the public hearing indicated that railroads wanted to provide
information to emergency entities and first responders, but were concerned that all the
information would become public which could cause business consequences or result in
heightened security concerns. Representative Shaw, Pan Am Railways and St. Lawrence and
Atlantic Railroad testified in favor of the bill. No other individuals, organizations or entities
provided testimony or participated in the public hearing or work sessions.

The Judiciary Committee ended up reporting out the bill with a narrowed public records
exception, limited to hazardous material, as defined by the federal Department of Transportation,
reported by a railroad company to state or local emergency management entity or law
enforcement agency, a fire department or other first responder. The public records exception
covers the routes of hazardous materials shipments and the frequency of hazardous materials
operations on those routes. The Judiciary Committee discussed the confidentiality and public
interest issues in the proposed bill and the amendment they finally approved, which they always
do when considering public records exceptions. Members of the Committee were concerned that
information about hazardous materials could be used in the furtherance of terrorism and
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Right to Know Advisory Committee
February 24, 2016
Page2

supported the confidentiality provision in the interest of public safety. The bill was enacted by
the Legislature, vetoed by the Governor, and the veto was overridden It is now Public Law
2015, chapter 161, codified as Title 1, section 402, subsection 3, paragraph U.

Recent publications have indicated that the new public records exception has caused
problems for citizens trying to know whether crude oil is being transported through the State.
The Judiciary Committee did not receive any information about public concerns in this area, and
we would like to ensure that the public has an additional opportunity to comment and |
recommend changes, if necessary. The Judiciary Committee therefore requests that the Right to |
Know Advisory Committee include in its continuing review of existing public records exceptions :
Title 1, section 402, subsection 3, paragraph U. The Judiciary Committee will be happy to share
all files and correspondence.

Please feel free to contact us or our committee analyst if you have any questions.

Thank you.

Senator Chair House Chair

Ao



GOVERNOR'S CHAPTER

VETO
OVERRIDDEN 1 6 1
JUNE 12, 2015 PUBLIC LAW
STATE OF MAINE
INTHE YEAR OF OUR LORD

TWO THOUSAND AND FIFTEEN

H.P. 323 - L.D. 484
An Act Regarding the Confidentiality of Railroad Carrier Cargo

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 1 MRSA §402, sub-§3, 4[S, as amended by PL 2013, c. 518, §2, is further
amended to read:

S. E-mail addresses obtained by a political subdivision of the State for the sole
purpose of disseminating noninteractive notifications, updates and cancellations that
are issued from the political subdivision or its elected officers to an individual or
individuals that request or regularly accept these noninteractive communications; and

Sec. 2. 1 MRSA §402, sub-§3, 4T, as enacted by PL 2013, c. 518, §3, is
amended to read:

T. Records describing research for the development of processing techniques for
fisheries, aquaculture and seafood processing or the design and operation of a
depuration plant in the possession of the Department of Marine Resources=; and

Sec. 3. 1 MRSA §402, sub-§3, qU is enacted to read:

U. Records provided by a railroad company describing hazardous materials
transported by the railroad company in this State, the routes of hazardous materials
shipments and the frequency of hazardous materials operations on those routes that
are in the possession of a state or Jocal emergency management entity or law
enforcement agency, a fire department or other first responder. For the purposes of
this paragraph, "hazardous material" has the same meaning as set forth in 49 Code of
Federal Regulations. Section 105.5.

Page 1 - 127LR1598(03)-1
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HOUSE ADVANCE JOURNAL AND CALENDAR - Thursday, Jumne 11, 2015 Page 3

COMMUNICATIONS
(2-1) The Following Communication: (H.C. 213)
and accompanying veto, item (2-2)

STATE OF MAINE
OFFICE OF THE GOVERNOR
1 STATE HOUSE STATION
AUGUSTA, MAINE 04333-0001

June 10, 2015

The 127th Legislature of the State of Maine
State House
Augusta, Maine

Dear Honorable Members of the 127th Legislature:

Under the authority vested in me by Article IV, Part Third, Section 2 of the Constitution of the State of
Maine, I am hereby vetoing LD 484, "An Act Regarding the Confidentiality of Railroad Carrier Cargo."

This bill adds an additional public records exception to the Freedom of Access Act to cover records
describing hazardous materials transported by a railroad in this State when those records are in the
possession of law enforcement, fire departments or other first responders or emergency management
entities. In essence, railroad corpanies want these records shielded from public view when they are in
the possession of first responders and emergency management entities.

One of the hallmarks of my administration has been transparency in government; another has been the
protection of Maine citizens. I cannot support a bill that is inconsistent with these goals. When
information about hazardous cargo traveling through this State is in the possession of first responders
and/or emergency management entities, it is highly possible that one reason these entities have this
information in the first place is that something has gone wrong. I am not at all comfortable shielding this
information from the Maine citizens that may be placed in harm's way by these transports. If trains are
carrying hazardous materials through our State and this information is shared with our first responders
and emergency management entities, then this information needs to be available to our citizens.

For these reasons, I return LD 484 unsigned and vetoed. I strongly urge the Legislature to sustain it.
Sincerely,

S/Paul R. LePage
Governor

(2-2) The accompanying item An Act Regarding the Confidentiality of Railroad Carrier Cargo
(H.P. 323) (.D. 484)
(C. "A" H-181)







127th MAINE LEGISLATURE

FIRST REGULAR SESSION-2015

Legislative Document No. 484

H.P. 323 House of Representatives, February 24, 2015

An Act Regarding the Confidentiality of Railroad Carrier Cargo

Reference to the Committee on Judiciary suggested and ordered printed.

L+ B Yot

ROBERT B. HUNT
Clerk

Presented by Representative SHAW of Standish.

Printed on recycled paper



1 Be it enacted by the People of the State of Maine as follows:
2 Sec. 1. 1 MRSA §402, sub-§3, S, as amended by PL 2013, c. 518, §2, is further
3 amended to read:
4 S. E-mail addresses obtained by a political subdivision of the State for the sole
5 purpose of disseminating noninteractive notifications, updates and cancellations that
6 are issued from the political subdivision or its elected officers to an individual or
7 individuals that request or regularly accept these noninteractive communications; ane
8 Sec. 2. 1 MRSA §402, sub-§3, 9T, as enacted by PL 2013, c. 518, §3, is
9 amended to read:
10 T. Records describing research for the development of processing techniques for
11 fisheries, aquaculture and seafood processing or the design and operation of a
12 depuration plant in the possession of the Department of Marine Resources:; and
13 Sec. 3. 1 MRSA §402, sub-§3, §JU is enacted to read:
14 U. Records describing commodities transported by a railroad in this State in the
15 possession of law enforcement., fire departments or other first responders or
16 emergency management entities.
17 SUMMARY
18 This bill adds an additional public records exception to the Freedom of Access Act to
19 cover records describing commodities transported by a railroad in this State when those
20 records are in the possession of law enforcement, fire departments or other first
21 responders or emergency management entities.

Page 1 - 127LR1598(01)-1
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L.D. 484
Date: (Filing No. H- )

JUDICIARY

Reproduced and distributed under the direction of the Clerk of the House.

STATE OF MAINE
HOUSE OF REPRESENTATIVES
127TH LEGISLATURE
FIRST REGULAR SESSION

COMMITTEE AMENDMENT “ ” to HP. 323, L.D. 484, Bill, “An Act
Regarding the Confidentiality of Railroad Carrier Cargo”

Amend the bill in section 3 by striking out all of paragraph U (page 1, lines 14 to 16
in L.D.) and inserting the following:

"UJ. Records provided by a railroad company describing hazardous materials
transported by the railroad company in this State. the routes of hazardous materials
shipments and the frequency of hazardous materials operations on those routes that
are in the possession of a state or local emercency management entity or law
enforcement agency, a fire department or other first responder. For the purposes of
this paragraph, "hazardous material" has the same meaning as set forth in 49 Code of
Federal Regulations, Section 105.5.'

SUMMARY

This amendment clarifies that the exception to the definition of "public record"
proposed in the bill is limited to records provided by a railroad company that describe
hazardous materials that are transported by the railroad company, the routes of the
hazardous materials shipments and the frequency of the hazardous materials operations .
on those routes when those records are in the possession of state or local emergency
management entities or law enforcement agencies, fire departments or other first
responders. The amendment also provides that "hazardous material® has the same
definition as in 49 Code of Federal Regulations, Section 105.5.

Page 1 - 127LR1598(02)-1
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HOUSE OF REPRESENTATIVES
2 STATE HOUSE STATION
AUGUSTA, MAINE 04333-0002

(207) 287-1400
TTY: (207)287-4469

Michael A. Shaw

5 Perimeter Avenue
Standish, ME 04084
Residence: (207) 787-4352
Fax: (207) 787-4352
Mike.Shaw@legislature.maine.gov

TESTIMONY OF REP. MICHAEL SHAW
BEFORE THE JOINT STANDING COMMITTEE ON JUDICIARY
LD 484: An Act Regarding the Confidentiality of Railroad Carrier Cargo

April 1, 2015

Senator Burns, Representative Hobbins and members for the Judiciary Committee, I am
Representative Mike Shaw of House District 23, which includes part of Standish. I am here
today as the sponsor of LD 484: An Act Regarding the Confidentiality of Railroad Carrier Cargo.

This bill proposes a narrow and specific exemption to the current public records exemptions to
the state’s Freedom of Access Act. Specifically, as drafted, the bill adds an additional public
records exception to the Freedom of Access Act to cover records describing commodities
transported by a railroad in this state when those records are in the possession of law
enforcement, fire departments or other first responders or emergency management entities. I
would ask that this be expanded to a general exemption to ensure any state or local agency that
wants the information can access it without need for disclosure.

This is a proposal to increase safety. As you know, our railroads transport many items, some of
them dangerous. Everything from crude oil to chemicals used to make paper travel our rail lines
on a daily basis and the more information our local first responders can have the better. While
we all hope that information is not needed, having it available in the event of an accident or other
crisis can be critical.

While railroads want those officials to have that information, they are leery to provide it in a way
that can be made public. The simple fact is there is a great deal of competition in the shipping
business and disclosing publicly what, how much and how often you are transporting a product
can be a serious competitive disadvantage.

This exemption seeks to allow our railroads to share this important information with ousdfirsts... .
responders without the fear that information will be used to cut into their business.

This narrow exemption will ensure that information is available to those who need it without
damaging the intent or spirt of the state’s “right to know” law. Iurge you to support the bill and
I am happy to answer any questions you may have.

District 23 Standish (part)

Printed on recycled paper
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PAN AM RAILWAYS

IronN Horse PARK
No. BiLLerica, MA 01862

TESTIMONY OF CYNTHIA SCARANO
Executive Vice President Pan Am Railways

Before the Joint Standing Committee on Judiciar)g:;!;Q;_,484: ~An act regarding the Confidentiality

of Railroad Carrier Cargo

Senator Burns, Representative Hobbins and members of the judiciary Committee, | am Cynthia
Scarano, Executive Vice President Pan Am Railways. Pan Am Railways is in favor of LD 484

~ An Act regarding the confidentiality of Railroad Carrier Cargo.

Pan Am has historically tried to work with various emergency response agencies in Maine and
other States by providing fraining in preparation for a rail reléted incident. Where we gét to an
impasse is sharing specific information in wﬁting. Emergency responders have been requesﬁ;\g
more specific information relating to the co m.modities and their quantities being shipped through
Maine by Pan Am. While Pan Am sees the benefit of sharing thls information, unfortunately any
information shared would become a public document under current Freedom of Access

laws. That is why the proposed amendment to the FOA laws is being presented {oday, so that
Pan Am may more freely share information that will benefit emergency responders and the
residents of Maine, without the risk of the information being publicly dissemina;ced. We have
'h‘i,storically tried to work with various emergency response agencies in Maine and other States

The risks associated with public kéowledge of this information include heightened security



concerns and protection of information that might otherwise be confidential between Pan Am

and shippers.

f urge you to support the bill and | am happy to answer any questions you may have.






Legislature sidestepped records law to end public access to oil train data | Pine Tree Watc... Page 1 of 5

Pine Tree Watchdog (https://pinetreewatchdog.org/legislature-sidestepped-records-law-to-end-public-access-to-
oil-train-data/)

A Categories More

Legislature sidestepped records law
to end public access to oil train data

By: DAVE SHERWOOD ©OMAINE CENTER FOR PUBLIC INTEREST REPORTING | February 10, 2016

After a runaway oil train killed 47 people in Lac-Mégantic, Quebec, just miles from the Maine border in 2013, the Maine
public demanded to know more about the railways here.

How much oil was moving through Maine? Which companies shipped it and along what routes? Was the government
doing enough to keep communities safe?

At about the same time, the rail industry began its own campaign to keep much of that information secret

. , according
to interviews and correspondence with regulators.

Those efforts paid off last year when state officials — who for years had reported the volumes of monthly crude oil
shipments — abruptly stopped providing them to the public in October.

The new law that gagged them not only blocked the public's right to know what dangers lurked on the train tracks, but
its passage followed a haphazard process in which lawmakers repeatedly ignored red flags and safeguards designed to
prioritize the public’s right-to-know over private business interests.

The bill, An Act Regarding the Confidentiality of Railroad Carrier Cargo
http://legislature.maine.gov/legis/bills /bills 127th/chapters/PUBLIC161.asp) ,
passed into law with no debate and over a forceful veto from Gov. LePage.

Its sponsor, former Rep. Mike Shaw, D-Standish, had sold it as a
commonsense compromise: If state officials promised to make
confidential shipments of hazardous materials, he said, then railroads

— who had argued such details could be used by competitors to undercut
their business — would volunteer to share them.

“I thought it would facilitate communication between first responders and
the railroads,” Shaw said, four months after the bill took effect.

But the spare. 80-word exemption
(https://www.documentcloud.org/documents/2703429-Maine-127-HP-323-
Item-3.html#document/p1/a275240) did not require railroads to share
information with local first responders. Instead, it simply forced the state
to keep those details secret from the public.

Contributed photo 7Bangor Daily News
Former Rep. Mike Shaw,
D-Standish, wanted rail carriers to
provide information about hazardous
materials to first responders.

“When people are aware of what's coming through their community, they
pay attention,” said Bob Klotz, a spokesman for 350 Maine, an activist
group that has protested oil-by-rail cargoes in the state. “To take that
information away is very concerning.”

http://pinetreewatchdog.org/legislature-sidestepped-records-law-to-end-public-access-to-oi... 7/13/201



Legislature sidestepped records law to end public access to oil train data | Pine Tree Watc... Page 2 of 5

Flawed Process

Shaw’s legislation marked the 460th exception (hitps://www.documenteloud.org/documents/2701522-Public-Records-
Exceptions-Database-for-RTK.html) to Maine’s 40-vear old Freedom of Access Act
(https://www.documentcloud.org/documents/2705743-Public-:Access-Ombudsman-Report-2015-
FINAL.btml#document/p3/a276230) .

The act requires any effort to hide government information from the public to conform with a series of minimum
requirements (https: //www.documentcloud.org/documents/2699934-FOAA-Statute.html#document/p26 /a274192) . But the
normal legislative process, which includes reviewing a 12-point checklist

(https://www.documentcloud.org/documents/2700218-Matrix-Blank-for-127th.html) to ensure each requirement is met, was
not followed in this case, according to an examination by the Maine Center for Public Interest Reporting.

“I don’t have that piece of paper and can’t document that we actually did it,” said Peggy Reinsch, the legislative analyst
who worked on the bill, referring to the checklist.

Among the problems the Center identified:

+ Private business interests must “substantially outweigh (https://www.documentcloud.org/documents/2699934-FOAA-
Statute html#document/p27/a274576) ” the public’s right-to-know in order for lawmakers to amend the state’s open
records act. Yet legislators failed to seek out opposing views, relying instead on industry lobbyvists

https://www.documentcloud.org/documents/2701520-AAR-EmailtoReinsch.html#document/p1/a274526) , railroad
companies (https: //www.documentcloud.org/documents/2701521-PanAmTestimony.html) and Shaw’s own testimony
(https: //www.documentcloud.org/documents/2698135-Testimony24382.html) , committee records show. First
Amendment experts, environmentalists and state and federal railroad regulators were never consulted, leaving
lawmakers with only half the story.

« Shaw’s written testimony (hitps://www.documenteloud.org/documents/2698135-Testimonv24382.html) implied secrecy
was the only way to ensure railroads provided first responders with details about hazardous materials. But federal
regulators already required railroads report large shipments

(https://www.fra.dot.gov/eLib/details/L.o5223#p9 z5 gD IPR) of crude oil — among the most controversial of
hazardous materials — and top U.S. Dept. of Transportation officials had encouraged states to disclose that

information (https://www.fra.dot.gov/eLib/Details/1.16747) . In an interview after the bill took effect, Shaw
acknowledged: “I didn’t really know any of those details when I went into this.”

» Shaw pitched his bill as a proposal to “increase safety,” (https://www.documenteloud.org/documents/2698135-

Testimony24382 html#document/p1/a274180) but federal regulators, including the Department of Homeland Security

https://www.documentcloud.org/documents/2698142-Federal-Register-Oct2014.htmi#document/p2/a275766) , had already
vetted the risks and were unconvinced. “The Department finds no basis to conclude that the public disclosure of the
information is detrimental to transportation safety,” stated a notice published in the Federal Register in October
2014. (hitps://www.documentcloud.org/documents/2698142-Federal-Register-Oct2014.html#document/p2/a273288)
Lawmakers in Maine never discussed the notice, the culmination of a two-year-long national discussion of railroad
safety. (hitp://www.phmsa.dot.gov/hazmat/osd/chronology)

+ Shaw said disclosing information about trains carrying hazardous materials like crude oil put railroads at a “serious
competitive disadvantage (https://www.documentcloud.org/documents/2698135-
Testimony24382.html#document/p1/a274180) ,” a claim reiterated by industry lobbyists
(https: //www.documentcloud.org/documents/2698142-Federal-Register-Qct2014 html#document/p2/a274522) but
unsupported by evidence (https://www.documentcloud.org/documents/2698142-Federal-Register-

Oct2014. html#document/p2 /a274523) , according to federal regulators and the courts

https: . : um-Opinion.html) . The U.S. Department of
Transportation had already determined (https://www.documentcloud.org/documents/2698142-Federal-Register-

Oct2014 html#document/p2 /a274122) information about oil shipments was not “commercially-sensitive.”

www.documentcloud.org/documents/2703441-CSX~v-MDE-Memorandum-
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« Shaw is a conductor for the passenger railroad Amtrak, according to income disclosure filings
(https:/ /www.documenteloud.org/documents /2678427-RepMikeShaw-Disclosurez 013 html#document /p2 /a270490) . While

ethics laws in Maine (hitps://www.documentcloud.org/documents/2701342-TitletMRSACh25-GovernmentalEthies12-
2015 himl#document/p13/a274472) would not have stopped Shaw from presenting the bill, the co-chairman of the
Judiciary Committee reviewing the bill expressed reservations about Shaw’s closeness to the industry. “I sensed a
little bit of conflict of interest there,” said Sen. David Burns, R-Whiting.

* The final check and balance in the law-making process was lost amid the most contentious legislative session in
recent memory. Gov. LePage, who vetoed the bill alongside more than 100 others
(https://www.documentcloud.org/documents /2678915-1.d-484-Veto-Message.html) , warned lawmakers: “If trains are

carrying hazardous materials through our State ...then this information needs to be available to our citizens.”

As Maine goes...

Though not an oil producer, Maine had been among the
largest exporting states in the nation. It’s a transit point
between the oil fields of western North America and the
300,000-barrel-per-day Irving oil refinery in
neighboring Saint John, New Brunswick, one of New
England’s largest suppliers of gasoline.

As shipments spiked nationally
(https://www.aar.org/Pages/Crude-Qil-Rail-Traffic.aspx) ,
citizens demanded more information but railroads
increasingly lobbied to give them less

(hitps: //www.documentcloud.org/documents/2698142-

Federal-Register-Oct2014.html#document /p1/a273287) ,
citing security risks and the need to keep the

information from competitors.

Though the Maine Department of Environmental
Protection had made public summary information
https://www.documenteloud.org/documents /2704491~
Regform.html) on many hazardous materials shipped by
rail (http://www.pressherald.com/2013/08/06 /hazardous-
materials-common-on-maine-railroads/) — all of it now off-
limits to the public — oil dominated the railroad’s
agenda.

Just 12 days after the 2013 Lac-Mégantic accident,
while fires still smoldered in the city’s flattened
downtown, Pan Am Railways sent a letter to the DEP
Jeff Pouland Photography requesting the state keep records of crude shipments
confidential

(https: //www.documentcloud.org/documents/2703188-

Maine-Letter-of-

Rail tracks through Jackman

Confidentiality.html#document/p1/a275139) .

Two weeks later, Melanie Loyzim, then-director of the state DEP’s Bureau of Remediation and Waste Management, told

Pan Am vice president Cynthia Scarano that Maine’s attorney general found no basis for hiding the information from
the public.
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“Therefore, it appears that legislative action would be required to make such information confidential based on security
concerns,” Loyzi

Confidentiality. htrnl#document 2275140) .

The next year, Shaw said a public safety officer from Pan Am approached him at work and raised the issue of keeping
some records confidential. '

By then, oil shipments through Maine had dropped off sharply, a result of market forces
://pi i and Pan Am was the nly railway movmg small amounts

hiatus/) .

“I't went under the radar and all of a sudden, it was
passed” — David Madore, DEP spokesman

Shaw, who understood the ins and outs of the rail business, liked the idea and submitted a bill.

At a public hearing, Pan Am’s Scarano told the legislature’s Judiciary Committee
(https://www.documentcloud.org /documents/2701521-PanAmTestimony.html#document/p1/a274527) that state emergency
workers were increasingly asking for more details (https://www.documentcloud.org/documents/2701521-

PanAmTestimony. html#document/p1/a275768) about shipments of hazardous materials and reiterated her point that
secrecy would allow her company to “freely share information that will benefit emergency responders and the people of
Maine.”

The committee’s research staff sought the advice of the Association of American Railroads
(https: ([www documentcloud org[documents[zzmszo -AAR-EmailtoReinsch.html) , a Washington, D. C—based 1obby group,

but state and federal regulators were never consulted.

“It went under the radar and all of a sudden, it was passed,” said David Madore, a Department of Environmental
Protection (DEP) spokesman in December. “It was not something we were involved in.”

The legislation’s only real opposition came from Gov.

LePage, who. at the time was issuing vetoes at a record pace

and chiding lawmakers
https://www.documentcloud.org/documents/2704511-LD-1

Veto-Message html#document/p1/a275771) for “hastily passing
bills they haven’t even read.”

Yet LePage’s veto of Shaw’s bill

(https://www.documentcloud.org/documents/2678915-1.d-484-
Veto-Message html) differed from the others.

If first responders have information about hazardous cargo

moving in Maine, LePage reasoned, it suggests, at least, the
possibility of danger. He added, “I am not at all comfortable
shielding this information from the Maine citizens that may
be placed in harm’s way by these transports.”

LePage’s veto was overridden in both the House (146-1) and
the Senate (31-4). Photograph: Jeff Pouland

Gov. Paul LePage vetoed the bill. "I am not at all

Right to know?
& comfortable shielding this information from...

Maine citizens.
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Contributed photo

State Sen. David Burns, R-Whiting, co-
chairman of the Judiciary Committee

Today, Maine residents can no longer know for sure if train cars laden with volatile crude oil are passing through their
communities or standing on nearby sidetracks for hours and days at a time.

“Without some information about what railroads are actually doing, how can the public judge whether regulations are
protective of human health and the environment?” said Sigmund Schutz, a First Amendment attorney from Portland.
“Ultimately, this type of thing undermines people’s confidence in government.”

Some lawmakers and legislative staff, in retrospect, agree the process was flawed.

Sen. Burns, the Judiciary committee co-chairman, acknowledged
lawmakers may not have had all the information they needed. “We saw
this as a safety issue, more than an effort to hide things,” said Burns. “If
we need to put a change in, we can do that.”

Rep. Barry Hobbins (D-Saco), the committee’s other co-chairman, did
not respond to repeated requests for comment.

For his part, Rep. Shaw, who resigned from the legislature in August for
personal reasons, says he would encourage his former colleagues to put
in “some tweaks” so that some information, like total volumes of crude
oil passing through Maine, once again would be made public.

“Keeping them confidential was really never my intention,” said Shaw.

Dave Sherwood is a contributing writer to the Maine Center for Public
Interest Reporting, a nonpartisan, non-profit news service based in
Augusta. Email: pinetreewatchdog@gmail.com. Web:
www.pinetreewatchdog.org (http://www.pinetreewatchdog.org) .
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Pine Tree Watchdog (https://pinetreewatchdog.org/dep-to-make-oil-train-data-public-again/)
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DEP to make oil train data pUinc
again

By: DAVE SHERWOOD ©MAINE CENTER FOR PUBLIC INTEREST REPORTING | March 2, 2016

AUGUSTA — After nearly five months of silence on the subject, state environmental officials will resume releasing
information about the passage of oil trains through Maine.

The change in policy follows consultations with the Attorney General’s office on a controversial law

materials through Maine.

Before the law took effect, the Department of
Environmental Protection had provided summary
data on crude oil shipments to the public.
Environmental, health and safety advocates
supported government transparency, claiming that
public awareness of the shipments would enable
comumunities to prepare for or respond to

catastrophic events such as the runaway train

i -4

Phoo cortesy f oy Luck. éed under the Creative Coons
people in 2013.But the railway industry had Attribution 2.0 Generic license. / Wikimedia

argue d in Maine and nati onallv The DEP will resu‘me relec%smg data ‘on 01l.and other
hazardous materials moving on Maine rails.

explosion at Lac-Mégantic, Quebec that killed 47

(https: //www.documentcloud.org/documents/2698142-Federal-Register-

Oct2014.html#document/p1/ a273287) that information about oil and other hazardous materials they

carried should be confidential, citing concerns that it could be used to undercut their business or to carry out acts of
terrorismi.

In February, the Maine Center for Public Interest Reporting filed a request under Maine’s open records act to examine
the oil data. In response, DEP spokesman David Madore said the Attorney General’s office concluded that the law does
not prevent his agency from releasing summaries of the monthly crude oil volumes traveling by rail and the companies
that transported it.

“We had decided to stop reporting the data until we had a better idea about what was permitted under the new law,”
Madore said. “We didn’t want to go against its spirit or intent.”

“It’s not surprising they aren’t currently shipping crude by
rail through Maine. But even if the current amount is zero,

http://pinetreewatchdog.org/dep-to-make-oil-train-data-public-again/ 7/13/2016
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the public has the right to be informed.” — Michelle
Fournier of 350Maine

The newly disclosed data shows that no crude oil has passed through Maine in the months since the law went into effect.
Irving Oil, which operates Canada’s largest oil refinery in Saint John, New Brunswick, last vear said

http; -no-more-oil-trains-in-maine/) eurrent market conditions favor receiving oil by tanker
from overseas rather than by rail.

inetreewatchdog.org/irvin,

But environmentalists and open government advocates say market conditions could change anytime.

“It’s not surprising they aren’t currently shipping crude by rail through Maine,” said Michelle Fournier of 350Maine, a
climate change advocacy group that has protested oil cargoes in Maine. “But even if the current amount is zero, the
public has the right to be informed.”

HAPHAZARD LAWMAKING

The DEP’s decision to release the data also follows an investigation by the Center (hitp://pinetreewatchdog. org/legislature-
-to-ojl-train-data/) that showed lawmakers who approved the bill repeatedly

bypassed safeguards designed to prioritize the public’s right-to-know over private business interests
https://www.documentcloud.org/documents/26 -FOAA-Statute html#document/p27/a2 6) .

Former Rep. Mike Shaw, D-Standish, a railroad conductor by trade, had initially
argued (https://www.documentcloud.org/documents/2698135-Testimony24282 html) the
legislation was needed to ensure railroads provided emergency officials with details
about hazardous material shipments through Maine.

But the 80-word bill that emerged last year did nothing to make railroads provide
information to local first responders. Instead, it only forced the state to keep those
details secret from the public when railroads volunteered the data.

The legislation, which created the 460% exception to Maine’s Freedom of Access Act

(bttps://www.documentcloud.org/documents/2701522-Public-Records-Exceptions-
Database-for-RTR.html) , also contradicted the findings of federal regulators. A year

earlier, they had determined that information about oil train shipments was “neither
security-sensitive nor commercially-sensitive,” according to a notice published in the

Contributed photo / Bangor Daily

News Federal Register (https://www.documentcloud.org/documents/ 2698142-Federal-Register-
Former Rep. Mike Shaw, Oct2014.html#document/p2/a274129) .
D-Standish, sponsored a ‘

The bill nonetheless became law in June 2015 over a sharply worded veto from Gov.

Paul LePage (hitps://www.documentcloud.org/documents/2678915-Ld-484-Veto-
Message.html) .

2015 bill that shielded .
hazardous rail shipments
from the public's right to
know. When presented with these findings in an interview in January, former Rep. Shaw,

who resigned from the legislature in August for personal reasons, said he was willing
to encourage lawmakers to amend the bill to allow officials to disclose volumes of crude oil moving through Maine.

“Keeping them confidential was really never my intention,” said Shaw.
AGENCY CONFUSION

State environmental officials, rail regulators and the Attorney General’s office all expressed reservations about the bill
just days before a public hearing for the legislation, according to emails obtained under the state’s open record act.

But the documents show no action was taken.

http://pinetreewatchdog.org/dep-to-make-oil-train-data-public-again/
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Just one day before the public hearing for the bill in April, Erle Townsend, a DEP energy regulation specialist, drafted a
letter to lawmakers (hitps://www.documentcloud.org/documents /271 -ErleTownsendEmail html#document a2 6
warning of the need to balance the public’s right-to-know with security concerns.

“We trust the members of this Committee will consider both of these issues as they evaluate the merits of this
legislation,” Townsend wrote.

But the letter was never submitted, legislative records show (https: //www.documentcloud.org/documents/2701541-
Committee-File-1.D484.html) .

Then in May, days before the final vote in the House and Senate, Mary Sauer, an assistant attorney general, once again
warned environmental officials (https: //www.documentcloud.org/documents/2719560-

MarySauerAG.himl#document/p1/a279597) to seek “clarification from the legislative committee ... to avoid legal arguments
and litigation down the road.”

Yet regulators never consulted with lawmakers, nor did lawmakers seek out their opinion — a flawed process that the
governor, some lawmakers and transparency experts now say needs a second look.

Sigmund Schutz, a First Amendment attorney from Portland, called the reversal good
news but said more clarification was needed.

“It’s encouraging that they said ‘Gee, this slipped through the cracks’ and then, ‘we have
to fix this’,” said Schutz. “But we need to be sure there’s no ambiguity going forward. It
seems there’s a real need to amend the legislation to remove any lingering doubt.”

Dave Sherwood is a contributing writer to the Maine Center for Public Interest
Reporting, a nonpartisan, non-profit news service based in Augusta. See his previous
story on Maine's oil trains here ://pinetreewatchdog.org/legislature-sidestepped-
records-law-to-end-public-access-to-oil-train-data/} . Email:

pinetreewatchdog@gmail.com. Web: www.pinetreewatchdog.org.

Sigmund Schutz
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Maine Revised Statutes

Title 1: GENERAL PROVISIONS
Chapter 13: PUBLIC RECORDS AND PROCEEDINGS

§402. DEFINITIONS

1. Conditional approval. Approval of an application or granting of a license, certificate or any other
type of permit upon conditions not otherwise specifically required by the statute, ordinance or regulation
pursuant to which the approval or granting is issued.

[ 1975, c. 758, (NEW) .]

1-A. Legislative subcommittee. "Legislative subcommittee" means 3 or more Legislators from a
legislative committee appointed for the purpose of conducting legislative business on behalf of the committee.

[ 1991, <c. 773, §1 (NEW) .]

2. Public proceedings. The term "public proceedings” as used in this subchapter means the transactions
of any functions affecting any or all citizens of the State by any of the following:

A. The Legislature of Maine and its committees and subcommittees; [1875, c. 758, (NEW).]

B. Any board or commission of any state agency or authority, the Board of Trustees of the University
of Maine System and any of its committees and subcommittees, the Board of Trustees of the Maine
Maritime Academy and any of its committees and subcommittees, the Board of Trustees of the Maine
Community College System and any of its committees and subcommittees; [1989, <. 358, 81
(AMD) ; 1989, c. 443, 81 (AMD); 1989, c. 878, Pt. A, §1 (RPR); 2003,
c. 20, Pt. 00, 82 (AMD); 2003, c. 20, Pt. 00, §4 (AFF).]

C. Any board, commission, agency or authority of any county, municipality, school district or any
regional or other political or administrative subdivision; [1991, c¢. 848, §1 (AMD).]

D. The full membership meetings of any association, the membership of which is composed exclusively
of counties, municipalities, school administrative units or other political or administrative subdivisions;

of boards, commissions, agencies or authorities of any such subdivisions; or of any combination of any

of these entities; [1995, c¢. 608, §1 (AMD).]

E. The board of directors of a nonprofit, nonstock private corporation that provides statewide
noncommercial public broadcasting services and any of its committees and subcommittees; [2009,
c. 334, §1 (AMD).]

F. Any advisory organization, including any authority, board, commission, committee, council, task
force or similar organization of an advisory nature, established, authorized or organized by law or
resolve or by Executive Order issued by the Governor and not otherwise covered by this subsection,
unless the law, resolve or Executive Order establishing, authorizing or organizing the advisory
organization specifically exempts the organization from the application of this subchapter; and [2009,
c. 334, §2 (AMD).]

G. The committee meetings, subcommittee meetings and full membership meetings of any association
that:

(1) Promotes, organizes or regulates statewide interscholastic activities in public schools or in both
public and private schools; and

(2) Receives its funding from the public and private school members, either through membership
dues or fees collected from those schools based on the number of participants of those schools in
interscholastic activities.
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MRS Title 1 §402. DEFINITIONS

This paragraph applies to only those meetings pertaining to interscholastic sports and does not apply to
any meeting or any portion of any meeting the subject of which is limited to personnel issues, allegations
of interscholastic athletic rule violations by member schools, administrators, coaches or student athletes
or the eligibility of an individual student athlete or coach. [2009, c. 334, §3 (NEW).]

[ 2009, c. 334, §§1-3 (AMD) .]

3. Public records. The term "public records" means any written, printed or graphic matter or any
mechanical or electronic data compilation from which information can be obtained, directly or after
translation into a form susceptible of visual or aural comprehension, that is in the possession or custody of an
agency or public official of this State or any of its political subdivisions, or is in the possession or custody of
an association, the membership of which is composed exclusively of one or more of any of these entities, and
has been received or prepared for use in connection with the transaction of public or governmental business or
contains information relating to the transaction of public or governmental business, except:

A. Records that have been designated confidential by statute; [1875, c. 758, (NEW).]

B. Records that would be within the scope of a privilege against discovery or use as evidence recognized
by the courts of this State in civil or criminal trials if the records or inspection thereof were sought in the
course of a court proceeding; [1975, <. 758, (NEW).]

C. Legislative papers and reports until signed and publicly distributed in accordance with legislative
rules, and records, working papers, drafts and interoffice and intraoffice memoranda used or maintained
by any Legislator, legislative agency or legislative employee to prepare proposed Senate or House papers
or reports for consideration by the Legislature or any of its committees during the legislative session

or sessions in which the papers or reports are prepared or considered or to which the paper or report is
carried over; [1991, c. 773, §2 (AMD).]

C-1. Information contained in a communication between a constituent and an elected official if the
information:

(1) Is of a personal nature, consisting of:

(2) An individual's medical information of any kind, including information pertaining to
diagnosis or treatment of mental or emotional disorders;

(b) Credit or financial information;

(c) Information pertaining to the personal history, general character or conduct of the
constituent or any member of the constituent's immediate family;

(d) Complaints, charges of misconduct, replies to complaints or charges of misconduct or
memoranda or other materials pertaining to disciplinary action; or

(e) An individual's social security number; or

(2) Would be confidential if it were in the possession of another public agency or official; [2011,
c. 264, §1 (NEW).]

D. Material prepared for and used specifically and exclusively in preparation for negotiations, including
the development of bargaining proposals to be made and the analysis of proposals received, by a public
employer in collective bargaining with its employees and their designated representatives; [1989, c.
358, §4 (AMD).]

E. Records, working papers, interoffice and intraoffice memoranda used by or prepared for faculty and
administrative committees of the Maine Maritime Academy, the Maine Community College System and
the University of Maine System. The provisions of this paragraph do not apply to the boards of trustees
and the committees and subcommittees of those boards, which are referred to in subsection 2, paragraph
B; [1989, c. 358, §4 (AMD); 1989, c. 443, §2 (aMD) ; 1989, c. 878,

Pt. A, §2 (RPR); 2003, c. 20, Pt. 00, §2 (AMD); 2003, c. 20, Pt. OO,
§4 (AFF).]
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F. Records that would be confidential if they were in the possession or custody of an agency or public
official of the State or any of its political or administrative subdivisions are confidential if those records
are in the possession of an association, the membership of which is composed exclusively of one or more
political or administrative subdivisions of the State; of boards, commissions, agencies or authorities

of any such subdivisions; or of any combination of any of these entities; [1991, <. 448, §1
(AMD) . ]

G. Materials related to the development of positions on legislation or materials that are related to
insurance or insurance-like protection or services which are in the possession of an association, the
membership of which is composed exclusively of one or more political or administrative subdivisions
of the State; of boards, commissions, agencies or authorities of any such subdivisions; or of any
combination of any of these entities; [1991, c. 448, §1 (AMD).]

H. Medical records and reports of municipal ambulance and rescue units and other emergency medical
service units, except that such records and reports must be available upon request to law enforcement
officers investigating criminal conduct; [1995, c. 608, §4 (AMD).]

L Juvenile records and reports of municipal fire departments regarding the investigation and family
background of a juvenile fire setter; [1999, c. 96, §1 (AMD).]

J. Working papers, including records, drafts and interoffice and intraoffice memoranda, used or
maintained by any advisory organization covered by subsection 2, paragraph F, or any member or staff
of that organization during the existence of the advisory organization. Working papers are public records
if distributed by a member or in a public meeting of the advisory organization; [2001, c. 675,

§1 (AMD).]

K. Personally identifying information concerning minors that is obtained or maintained by a municipality
in providing recreational or nonmandatory educational programs or services, if the municipality has
enacted an ordinance that specifies the circumstances in which the information will be withheld from
disclosure. This paragraph does not apply to records governed by Title 20-A, section 6001 and does not
supersede Title 20-A, section 6001-A; [2003, <. 392, §1 (AMD).]

L. Records describing security plans, security procedures or risk assessments prepared specifically

for the purpose of preventing or preparing for acts of terrorism, but only to the extent that release of
information contained in the record could reasonably be expected to jeopardize the physical safety of
government personnel or the public. Information contained in records covered by this paragraph may
be disclosed to the Legislature or, in the case of a political or administrative subdivision, to municipal
officials or board members under conditions that protect the information from further disclosure. For
purposes of this paragraph, "terrorism" means conduct that is designed to cause serious bodily injury or
substantial risk of bodily injury to multiple persons, substantial damage to multiple structures whether
occupied or unoccupied or substantial physical damage sufficient to disrupt the normal functioning of a
critical infrastructure; {2003, c. 614, §1 (AMD).]

M. Records or information describing the architecture, design, access authentication, encryption or
security of information technology infrastructure, systems and software. Records or information covered
by this paragraph may be disclosed to the Legislature or, in the case of a political or administrative
subdivision, to municipal officials or board members under conditions that protect the information from
further disclosure; [2011, <. 662, §2 (AMD).]

N. Social security numbers; {2011, ¢. 320, Pt. E, 81 (AMD).]

O. Personal contact information concerning public employees, except when that information is public
pursuant to other law. For the purposes of this paragraph:

(1) "Personal contact information" means home address, home telephone number, home facsimile

number, home e-mail address and personal cellular telephone number and personal pager number;
and '

(2) "Public employee" means an employee as defined in Title 14, section 8102, subsection 1, except
that "public employee" does not include elected officials; [2009, c. 1, 81 (COR).]
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P. Geographic information regarding recreational trails that are located on private land that are
authorized voluntarily as such by the landowner with no public deed or guaranteed right of public access,
unless the landowner authorizes the release of the information; [2011, <. 149, §1 (AMD).]

(Paragraph P as enacted by PL 2009, c. 339, 83 is REALLOCATED TO TITLE 1, SECTION 402,
SUBSECTION 3, PARAGRAPH Q) .

Q. REALLOCATED FROMT. 1, §402, sub-§3, §P) Security plans, staffing plans, security procedures,
architectural drawings or risk assessments prepared for emergency events that are prepared for or

by or kept in the custody of the Department of Corrections or a county jail if there is a reasonable
possibility that public release or inspection of the records would endanger the life or physical safety

of any individual or disclose security plans and procedures not generally known by the general public.
Information contained in records covered by this paragraph may be disclosed to state and county officials
if necessary to carry out the duties of the officials or the Department of Corrections under conditions that
protect the information from further disclosure; [2015, <. 335, §1 (AMD) .1

R. Social security numbers in the possession of the Secretary of State; [2013, <. 518, §1
(AMD) . ]

S. E-mail addresses obtained by a political subdivision of the State for the sole purpose of disseminating
noninteractive notifications, updates and cancellations that are issued from the political subdivision or
its elected officers to an individual or individuals that request or regularly accept these noninteractive
communications; [2015, c¢. 161, §1 (AMD).]

T. Records describing research for the development of processing techniques for fisheries, aquaculture
and seafood processing or the design and operation of a depuration plant in the possession of the
Department of Marine Resources; and [2015, c. 161, §2 (AMD).]

U. Records provided by a railroad company describing hazardous materials transported by the railroad
company in this State, the routes of hazardous materials shipments and the frequency of hazardous
materials operations on those routes that are in the possession of a state or local emergency management
entity or law enforcement agency, a fire department or other first responder. For the purposes of this
paragraph, "hazardous material" has the same meaning as set forth in 49 Code of Federal Regulations,
Section 105.5. [2015, c. 161, §3 (NEW).]

[ 2015, c. 161, §§1-3 (AMD); 2015, c. 335, §1 (aMD) .]

3-A. Public records further defined. "Public records" also includes the following criminal justice
agency records:

A. Records relating to prisoner furloughs to the extent they pertain to a prisoner's identity, public
criminal history record information, as defined in Title 16, section 703, subsection 8, address of furlough
and dates of furlough; [2013, c. 267, Pt. B, §1 (aMD).]

B. Records relating to out-of-state adult probationer or parolee supervision to the extent they pertain to
a probationer's or parolee's identity, public criminal history record information, as defined in Title 16,
section 703, subsection 8, address of residence and dates of supervision; and [2013, c. 267, Pt.
B, §1 (AMD).]

C. Records to the extent they pertain to a prisoner's, adult probationer's or parolee's identity, public
criminal history record information, as defined in Title 16, section 703, subsection 8, and current address
or location, unless the Commissioner of Corrections determines that it would be detrimental to the
welfare of a client to disclose the information. [2013, c. 267, Pt. B, §1 (AMD).]

[ 2013, c. 267, Pt. B, §1 (AMD) .]

i 4 Generated
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MRS Title 1 §402. DEFINITIONS

4. Public records of interscholastic athletic organizations. Any records or minutes of meetings under
subsection 2, paragraph G are public records.

[ 2009, c. 334, 8§84 (NEW) .]

5. Public access officer. "Public access officer" means the person designated pursuant to section 413,
subsection 1.

[ 2011, c. 662, §3 (NEW) .]

6. Reasonable office hours. "Reasonable office hours" includes all regular office hours of an agency or
official.

[ 2011, c. 662, §3 (NEW) .]

SECTION HISTORY

1973, c. 433, 81 (AMD). 1975, c. 243, (RPR). 1975, c. 483, §2 (AMD).
1875, <. 758, (RPR). 18977, c. 164, §§1,2 (AMD). 1977, c. 696, 8§89 (AMD).
1985, <. 695, §81,2 (AMD). 1985, c¢. 779, §§1,2 (AMD). 1987, c. 20, 8§81
(AMD) . 1987, c. 402, §Al (AMD). 1987, <. 477, §1 (AMD). 1989, c. 358,
§8§1-4 (AMD). 1989, c. 443, §§1,2 (AMD). 1989, c¢. 878, §8Al,2 (AMD).
1991, <. 448, §81,2 (AMD). 1991, c. 773, §8§1,2 (AMD). 1991, c. 848, §1
(AMD) . 1995, c. 608, §§1-5 (AMD). 1997, c. 714, §1 (AMD). 1999, c. 96,
§81-3 (AMD). 2001, c. 477, §1 (AMD). 2001, c. 675, §§1-3 (AMD). 2003,
c. 20, 8002 (AMD). 2003, c. 20, §0O0O4 (AFF). 2003, c. 392, §8§1-3 (AMD).
2003, c. 614, §§1-3 (AMD). 2005, c. 381, §§1-3 (AMD). 2007, c. 597, §1
(AMD) . RR 2009, c. 1, §8§1-3 (COR). 2009, c. 176, §81-3 (AMD). 2009, c.
334, §§81-4 (AMD). 2009, c. 339, §81-3 (aMD). 2011, c¢. 149, §81-3 (AMD).
2011, c. 264, §1 (AMD). 2011, c. 320, Pt. E, §1 (AMD). 2011, c. 662,
§82, 3 (aMD). 2013, c. 267, Pt. B, §1 (AMD). 2013, ¢. 339, §81-3 (AMD).
2013, c. 518, §8§1-3 (AMD). 2015, c. 161, §8§1-3 (AMD). 2015, c. 335, §1
(AMD) .
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PUBLIC RECORDS EXCEPTION REVIEW CHECKLIST

Revised 2/13/12

A. Whether the record protected needs to be collected (Conclusion of committee of
jurisdiction?)

B. The value to the agency or official or to the public in maintaining the record
(Conclusion of committee of jurisdiction?)

C. Whether federal law requires the record to be confidential

Does the proposed exception meet one or more of the following (D, E, F, G or I)

D. Whether the proposed exception protects an individual’s privacy interest
and, if so, whether that interest substantially outweighs the public interest in
disclosure

E. Whether public disclosure puts a business at a competitive disadvantage
and, if so, whether that business’s interest substantially outweighs the public
interest in the disclosure of records

F. Whether public disclosure compromises the position of a public body in
negotiations and, if so, whether that public body's interest substantially
outweighs the public interest in the disclosure of records

G. Whether public disclosure jeopardizes the safety of a member of the
public or the public in general and, if so, whether that safety interest
substantially outweighs the public interest in the disclosure of records

1. Any other criteria that assist the review committee in determining the
value of the proposed exception as compared to the public's interest in the
record protected by the proposed exception

H. Whether the proposed exception is as narrowly tailored as possible

If the proposed exception creates broad confidentiality for an entity: 2-A.
Accountability review of agency or official. In evaluating each proposed public
records exception, the review committee shall, in addition to applying the criteria of
subsection 2, determine whether there is a publicly accountable entity that has
authority to review the agency or official that collects, maintains or uses the record
subject to the exception in order to ensure that information collection, maintenance
and use are consistent with the purpose of the exception and that public access to
public records is not hindered.

2-B. Accessibility of public records. In reviewing and evaluating whether a
proposal may affect the accessibility of a public record, the review committee may
consider any factors that affect the accessibility of public records, including but not
limited to fees, request procedures and timeliness of responses.

GACOMMITTEESUUD\FOA Exception review\127th\matrix blank for 127th.docx‘ (1/15/2015 9:30:00 AM)
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RTKAC REVIEW RE: LD 484 A C

STATUTE: 1 MRSA §402, sub-§3, U

AGENCY: Dept. of Environmental Protection

QUESTIONS

1. Please describe your agency’s experience in administering or applying this public records exception.
Please include a description of the records subject to the exception, an estimate of the frequency of its
application, and an estimate of how frequently the exception is cited in denying a request for production
of records (whether the denial occurs in response to an FOA request or in administrative or other
litigation).

Soon after the exemption was passed into law the Department began receiving inquires, estimated at
roughly a dozen information requests, from local and national media services. Due to a lack of
clarity in the final language of the exemption the DEP’s initial response was to exempt the
information requested by those entities. During that time the Department consulted with the
Attorney General’s Office to seek their assistance in clarifying what information was exempted
under the new law. A determination was made by the Attorney General’s Office which the
Department used to response to a FOA request for information on January 4th, 2016. The request
was made by David Sherwood, Maine Center for Public Interest Reporting, for information detailing
total volumes, by month and carrier, of crude and other petroleum products traversing Maine’s
railroads during the months of October, November and December of 2015. It was determined that
the requested information did not meet the requirements of the exemption because it was after the
date of transport, therefore the information was provided to the reporter.

2. Please state whether your agency supports or opposes continuation of this exception, and explain the
reasons for that position.

The Department would support reducing the scope of the exemptions to reflect the original intent of
the bill, which according to testimony provided by Representative Shaw, was to increase safety. The
current exemption references a list of hazardous materials defined by 49 CFR 172.101. This
exemption represents over 200 pages of Hazardous materials. The additional burden reviewing this
list to see which materials are exempt and the limited information that is provided to the Department
prior to transport provides no increase in safety for the citizens of Maine. The Department also seeks
to clarify the exact information that is exempted by the law.

Right to Know Advisory Committee
13 State House Station, Augusta, Maine 04333
www.maine.gov/legis/opla/righttoknow



RTKAC REVIEW RE: LD 484

Please identify any problems that have occurred in the application of this exception. Is it clear that the
records described are intended to be confidential under the FOA statutes? Is the language of the
exception sufficiently clear in describing the records that are covered?

s Some of the information provided to the Department is used to calculate fees for the transportation
of petroleum products. A summary report, attached to this document, is provided each month but
contains only limited information which the Department in consultation with the Attorney General’s
Office deemed not covered by the exemption. The current language lacks clarity on many issues
such as which agencies are included in the exemption, how long the information is protected and is
information collected for other purposes included in the exemption (DEP spill reports).

Does your agency recommend changes to this exception?

e The Department would recommend reviewing the exemption as currently written. The initial
concern was with the transportation of crude oil because of the incident in LLac-Megantic, Canada
(No crude oil has been transported by rail in Maine since February 2015). It appears that the current
law has gone well beyond that. The Department would also like to have clarified exactly what
information is covered by the exemption and how the information may be provided in a summary
format that does not provide information about routes and frequency. The Department needs
clarification on whether information collected by DEP from a railroad as a result of a discharge of
oil or hazardous materials is covered by the exemption.

Please identify stakeholders whose input should be considered in the evaluation of this exception, with
contact information if that is available.

e Railroads, environmental groups and media outlets.

Please provide any further information that you believe is relevant to the Advisory Committee’s review.

e The Department is concerned that the exemption may give citizens the misconception that rail cargo
information is readily available to the Department, which it is not. As currently written the law states
that information “in the possession of a state or local emergency management entity or law
enforcement agency, fire department or first responder. There is some question as to whether the
Department of Environmental Protection is included in this list and if so does the exemption include
information that our first responders collect.

Right to Know Advisory Committee
13 State House Station, Augusta, Maine 04333
www.maine.gov/legis/opla/righttoknow
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Right to Know Advisory Committee, July 20, 2016

BACKGROUND INFORMATION:
TREATMENT OF PERSONAL CONTACT INFORMATION FOR PROFESSIONS AND
OCCUPATIONS LICENSED BY THE STATE

LD 1499 materials:

Letter to RTKAC from Judiciary Committee outlining request to consider issue
Public Law 2015, chapter 476 (effective 7/29/16);

Governor’s veto letter (veto overridden 4/15/16);

Original bill and Committee amendment; and

Written testimony submitted at public hearing

Professions and Occupations Licensed by the State of Maine:

Outline of professions and occupations licensed/registered
Sample license application—contact information requested (social worker; nursing)
Frequently Asked Questions document provided to applicants and licensees

Maine Laws Providing for Confidentiality of Personal Contact Information for
Applicants or Professional Licenses:

Emergency medical services (32 MRSA §§ 90-B & 91-B)

Nursing (32 MRSA §2109)

Osteopathic medicine (32 MRSA §2600-A)

Medicine (32 MRSA §3300-A)

Social workers (32 MRSA §7032)

Professional investigators (32 MRSA §8124)

Securities (32 MRSA §16607 designating residential addresses and telephone numbers used as
business addresses or telephone numbers as “not public records™)

*Also 32 MRSA §9418 related to private security guards which seems to designate information
related to a private security guard collected by the Commissioner of Public Safety as confidential
but also allows for the Commissioner to provide a list of names and current addresses of security
guards employed by licensed companies upon specific request.

Prepared by RTKAC Staff for Review
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STATE OF MAINE
" ONE HUNDRED AND TWENTY-SEVENTH LEGISLATURE
COMMITTEE ON JUDICIARY

April 15,2016

Senator David C. Burns, Chair

Representative Kimberly J. Monaghan, Co- Chair
Members ‘

Right to Know Advisory Committee

Re:  State regulation of professions and Q‘cciipa‘tibns: personal contact information

Dear Right to,“KnoW Advisory Cdmi'nit"téé} Members:

Durmg the Second Regular Sess1on of the 127th Legislature, the Judlc1ary Commlttee
heard, worked and reported out LD 1499, An Act to Increase the Safety of Social Workers,
sponsored by Representative Goode. The bill originally proposed to designate as confidential the
home address of licensed social workers held by the State Board of Social Worker Licensure.
The purpose is to ensure that social workers and their families cannot be tracked down and
endangered at home by emotxonally distraught clients or others the social workers come into
contact with professionally. The Judiciary Committee has sympathy for those concerns.

The Judiciary Committee also recognizes that the State regulates professions and
occupations in the interest of public safety and welfare. Professional and Financial Regulation
Commissioner Anne Head provided the following testimony.

State regulation of a profession or occupation is a public process. Licensing board

meetings are open to the public, adjudicatory hearing proceedings are open to the public,

and information submitted by applicants seeking state licenses is in the public domain. A

license application and information contained within an application — with one exception

—is considered a “public record” under Title 1, section 402. The only item of

information required on a license application that is confidential is an applicant’s social

security number pursuant to Title 1, section 402(3)(N).

The notice to applicants on every application form includes the sentence, “Names, license

numbers and mailing addresses listed on or submitted as part of this application will be available
to the public and may be posted on our website.”

100 STATE BOUSE STATION, AUGUSTA, MAINE (04333-0G100 TELEPHONE 207-287-1327



A few licensing entities other than those boards that are part of the Department of
Professional and Financial Regulation do provide confidentiality for personal contact
information of their licensees, including the Emergency Medical Services Board, the Board of
Licensure in Medicine, the Board of Osteopathic Licensure, the State Board of Nursing and the.
Department of Public Safety as it licenses professional investigators.

The Judiciary Committee ended up reporting out the bill as amended, replacing the
proposed text with language designating the address and telephone number of an applicant as
well as a licensee under the Social Worker chapter as confidential when in the possession of the
licensing board. It specifically provides that the board and its staff may use and disclose the
address and telephone number as necessary to perform the duties and functions of the board.

The Judiciary Committee would like to see a uniform policy for the treatment of personal
contact information for professions and occupations regulated by the State. We are therefore
requesting that the Right to Know Advisory Committee take up this topic and try to develop

. comprehensive recommendations that can be applied to all professions and occupations,
balancing the protection of privacy with the public interest in an open and transparent regulatory
process, a regulatory process whose undetlying purpose is the protection of the health, safety and
welfare of the public. In the case of social workers, their privacy interest includes the need to
manage their risk in a profession that can present danger. because of the nature of their work; this
is a concern that may apply in several professions and occupations. Commissioner Head has
agreed to work with the Advisory Committee to provide the Department’s input in discussions
and formulations of appropriate requirements. The Judiciary Committee will be happy to share
all files and correspondence on this bill.

Please feel free to contact us.or our committee analyst if you have any questions.

Thank you.

Senator David C. Burns Representative Barry J. Hobbins
Senator Chair House Chair

Attachment: Committee Amendment to LD 1499

¢:  Commissioner Anne Head, DPFR
Lori Gramlich, NASW Maine Chapter

Ao



© GOVERNOR'S - CHAPTER

VETO
OVERRIDDEN : 47 6
- APRIL 15,2016 PUBLIC LAW
STATE OF MAINE
IN THE YEAR OF OUR LORD

TWO THOUSAND AND‘SIXTEEN

H.P. 1022 - L.D. 1499
~ An Act To Increase the Safety of Social Workers

Be it enacted by the People of the State of Maine as follows:
Sec. 1. 32 MRSA §7032 is enacted to read:

§7032. Addresses confidential

The address and telephone number of an applicant for licensure or a person licensed
under this chapter that are in the possession of the board are confidential. Nothing in this
section prohibits the board and its staff from using and disclosing the address and
telephone number of an applicant or licensee as necessary to perform the duties and -
functions of the board.

Page 1 - 127LR2422(03)-1
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12 April 2016

The 127% Legislature of the State of Maine
State House
Augusta, ME

Dear Honorable Members of the 127" Legislature:

Under the authority vested inme by Article IV, Part Third, Section 2 of the Constitution
of the State of Maine, I am hereby vetoing 1D 1499, “An Act To Increase the Safety of Social
Workers.”

This bill would remove from the public record the addresses and phone numbers of
licensed social workers in Maine. It would carve out a special exemption, leaving dozens of
other professions and oceupations licensed under Title 32 without this consideration.

The original purpose of making licensee contact information public was to support the
role of the state and the licensing boards in ensuring that licensees are accountable to the public.
if a social worker fears for his or hier safety, he or she may provide a Post Office box number to
- the Department of Professional and Financial Regulation or take advantage of the Secretary of
State’s alternative address program.

The purpose of publicizing contact information is not to ensure that anybody may glean a
social worker’s home address, but that the public is able to contact that social worker or other
licensee directly with complaints, requests or other relevant communications. There are countless
legitimate reasons members of the public may have for trying to contact a licensed social worker.
They should not be deprived of that ability lightly or unnecessarily.

Furthermore, if somebody really wants to find a licensee in the internet age, they will do
s0. Making previously public information confidential for the purposes of a state website will
only make legitimate contact more difficult while serving merely as a speed bump to anyone
with 11l intent.

For these reasons, I return LD 1499 mnsigned and vetoed. I strongly urge the Legislature
to sustain it.

Sincerely,

Paul R. LePage
Govemor

TTY USERE CALL 711 Faxo {367
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127th MAINE LEGISLATURE

SECOND REGULAR SESSION-2016

Legislative Document No. 1499

H.P. 1022 House of Representatives, December 23, 2015

An Act To Increase the Safety of Social Workers

Approved for introduction by a majority of the Legislative Council pursuant to Joint Rule
203.

Received by the Clerk of the House on December 21, 2015. Referred to the Committee on
Judiciary pursuant to Joint Rule 308.2 and ordered printed pursuant to Joint Rule 401.

At B Yot

ROBERT B. HUNT
Clerk

Presented by Representative GOODE of Bangor.

Cosponsored by Senator KATZ of Kennebec and

Representatives: BEEBE-CENTER of Rockland, CHENETTE of Saco, GATTINE of
Westbrook, GIDEON of Freeport, HOBBINS of Saco, McCREIGHT of Harpswell, WARREN
of Hallowell, Senator: PATRICK of Oxford.

Printed on recycled paper



10
11

Be it enacted by the People of the State of Maine as follows:
Sec. 1. 32 MRSA §7032 is enacted to read:

§7032. Addresses confidential

The home address of a person licensed under this chapter that is in the possession of
the board is confidential and not open to public inspection and does not constitute a
public record as defined in Title 1. section 402, subsection 3.

SUMMARY

This bill provides that the home address of a social worker that is in the possession of
the Department of Professional and Financial Regulation, State Board of Social Worker
Licensure is confidential and not subject to public disclosure under the freedom of access
laws.

Page 1 - 127LR2422(01)-1
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L.D. 1499

Date: 3/ a 5// Q (Filing No. H-bOS)
JUDICIARY
Reproduced and distributed under the direction of the Clerk of the House.
STATE OF MAINE
HOUSE OF REPRESENTATIVES

127TH LEGISLATURE
SECOND REGULAR SESSION

COMMITTEE AMENDMENT “A ¥ to HP. 1022, L.D. 1499, Bill, “An Act To
Increase the Safety of Social Workers”

Amend the bill by striking out everything after the enacting clause and before the
summary and inserting the following:

'Sec. 1. 32 MRSA §7032 is enacted to read:
§7032. Addresses confidential

The address and telephone number of an applicant for licensure or a person licensed
under this chapter that are in the possession of the board are confidential. Nothing in this
section prohibits the board and its staff from using and disclosing the address and

telephone number of an applicant or licensee as necessary to perform the duties and
functions of the board.'

SUMMARY

This amendment replaces the bill. This amendment specifies that the addresses and
telephone numbers of applicants for licensure as well as of licensed social workers are
confidential; the bill provides that only the home addresses of licensed social workers are
confidential. ~ The amendment also revises the language in the bill regarding
confidentiality to be consistent with other references to confidential information in the
Maine Revised Statutes. The amendment specifies that the confidentiality provision does
not prohibit the Department of Professional and Financial Regulation, State Board of
Social Worker Licensure from using and disclosing the addresses and telephone numbers
of applicants or licensees as necessary to perform the duties and functions of the board.

FISCAL NOTE REQUIRED
(Ses Attached)

Page 1 - 127LR2422(02)-1
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Approved: 03/17/16  Zzzc
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127th MAINE LEGISLATURE
LD 1499 LR 2422(02)

An Act To Increase the Safety of Social Workers

Committee: Judiciary

Fiscal Note for Bill as Amended by Committee Amendment '/‘[IJ ( H— (90 5
Fiscal Note Required: Yes ‘ '

Fiscal Note

Minor cost increase - Other Special Revenue Funds

Fiscal Detail and Notes v
Additional costs to the State Board of Social Worker Licensure, Office of Professional and Occupation Regulation,
- Department of Professional and Financial Regulation toimplement the requirements of this legislation can be
absorbed within existing budgeted resources.

LR2422(02) - Fiscal Note - Page 1 of 1 D i



HOUSE OF REPRESENTATIVES
2 STATE HOUSE STATION
AUGUSTA, MAINE 04333-0002

(207) 287-1400
TTY: (207) 287-4469

Adam A. Goode

P. O. Box 2681
Bangor, ME 04402
Cell Phone: (207) 991-7000
State House E-Mail:
RepAdam.Goode@legislature.maine.gov

February 16, 2016
Testimony of Rep. Adam Goode

LD 1499, An Act to Increase the Safety of Social Workers
Before the Joint Standing Committee on Judiciary

Good afternoon Senator Burns, Representative Hobbins and members of the Judiciary
Committee. I am Adam Goode and I represent House District 127. I am proud to present LD
1499, An Act to Increase the Safety of Social Workers.

This bill seeks to improve the safety and privacy of social workers who hold a license from the
Department of Professional and Financial Regulation. The statute changes in this legislation seek
to ensure that the home address of a social worker is confidential and not open to the public.

The National Association of Social Workers has issued guidelines noting that the clients’ social
workers serve may pose safety threats. It is unfortunate, but true, that social workers practice in
settings that are increasingly unpredictable or unsafe. This had led to some social workers
becoming permanently injured or losing their lives. This concern for safety is brought into the
community and poses challenges-to the:personal lives of social workers if their home addresses
are made available over the internet.

The goal of this legislation is to minimiZeithe Jikelihood of social workers being exposed to
harassment from former clients. Having héme addresses of social workers accessible on the
licensing board’s website makes it easier to invite harassment, intimidation, loss of privacy and
assault from an individual who may be emotionally unstable.

An additional concern related to this legislation relates to FOIA policy in this area. Suppressing
personal street addresses or contact information on the internet would serve as a positive step
forward. That alone does not prevent a person from requesting specific information from the
social work licensing board. Changes in FOIA policy could help address such requests.

If the committee is interested in tackling this problem, I would recommend exploring the
possibility of having an opt-in or opt-out component of the application for licensure.

There is an interest in keeping social workers safe. I submitted this legislation because keeping
personal information of professional social workers private, if chosen, can be a tool to increase
safety and better sefve the public. I look forward to your work on the bill and encourage you to
vote “ought to pass”.

District 15 Bangor (part)

Printed on recycled paper
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N A S WMQ}HG Chapter ...the power of soéid[ work

National Association of Social Workers

February 16, 2016
TO: Joint Standing Committee on Judiciary
FROM: Lori K. Gramlich, LMSW, Executive Director Maine Chapter National Association of Social Workers

REGARDING: LD 1499 An Act Increase the Safety of Social Workers

Good Afternoon, Sen. Burns, Rep. Hobbins and esteemed members of the Judiciary Committee.

My name is Lori Gramlich, and | am the Executive Director of the Maine Chapter of the National Association of
Social Workers. Founded in 1955 the National Association of Social Workers (NASW) is the largest organization of
professional social workers in the world, with over 150,000 members in fifty-six chapters nationwide and
internationally. Our Maine Chapter has approximately 1,000 members and is the major professional social work
organization in the state. We are committed to advancing professional social work practice and to promoting
human rights, social and economic justice, and unimpeded access to services for everyone. Part of NASW's
mission is to promote, develop, and protect the practice of social work and social workers.

} am here today in support of LD 1499.

Every day social workers across this country and.certainly in the State of Maine provide a wide range of services in
increasingly complex environments including community mental health centers, family service agencies, private
practice, child welfare services, K-12 schools, universities, hospitals, homeless shelters, nursing homes, domestic
violence shelters, rape crisis centers, courts, prisons, and in a variety of other public and private agencies.
Professional social workers address an array of societal issues including but not limited to mental itlness,
substance abuse, and other issues relating to social injustice. We are in fact the largest group of mental health
service providers.

Presently there are at approximately 175 licensed social workers employed by the Department of Health and
Human Services. Many of these professionals provide services in some of our most contentious situations, namely
child protective services. There are hundreds more Licensed Clinical Social Warkers who provide behavioral health
services either in mental health organizations or in their own private practice.

Safety is a concern in most if not all of these settings. Social workers are often engaging in risky situations on
behalf of their clients. Unfortunately, too many social workers have been the targets of verbal and physical
assaults and some have even tragically lost their lives while performing their job responsibilities.

Concerns related to the safety of social workers are brought to the attention of the public each time social worker
is killed “in the line of duty.” Sadly, this was the case this past August, for a social worker in Vermont, who lost

P.O. Box 5065, Augusta, ME 04332-5065
(207) 622-7592 = Fax {207) 5122255 * www.naswmaine.org - 9/-
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her life after a contested child protective custody issue. This is a critical issue to the National Association of Social
Workers and its 55 chapters.

NASW regularly receives calls from social workers expressing alarm about being harassed by former clients or
sometimes the abusive spouse or parent of a client. Recently, a social worker expressed a feeling of real danger
because a violent, abusive parent of a client was threatening her and stalking her home.

In recognition of these concerns, states which have previously made social workers’ home addresses public are
reversing themselves. For instance, in West Virginia and Missouri, their social work licensing board changed their
policy following reports of health care workers who were attacked by patients who became aware of their home
addresses. Additionally, 14 State Boards of Social Work Licensure, (Louisiana, West Virginia, California, Wisconsin,
ldaho, Oregon Texas, lowa, Tennessee, Wyoming, North Carolina, Massachusetts and Montana) as a matter of
pract;ce DO NOT publish the home addresses of social workers on their public web page. Many other states are
exploring this issue as well.

The goal of this legislation is to minimize the likelihood of social workers being exposed to harassment and
potential life threatening abuse from current or former clients. Having home addresses of social workers
accessible on the licensing board’s website makes it easier to invite harassment, intimidation, loss of privacy and
assault from an individual who may be emotionally unstable.

Currently, when searching if an individual is licensed to practice social work in the state of Maine, a list of all
licensed social workers can be accesses - this list contains over 5,500 individuals. One can simply click on the

hyperlink of that individual's name and their private information, including home address and phone number
appear on the web page.

In conversations with the Department of Professiona} and Fmancnal Regulation, Commissioner Anne Head
informed me that the Department would be willing to suppress the home addresses of social workers form their
public accessible web page. While this seems reasonable in the Certified Nursing Assistants, for example do not
have their private information listed, we see this as a good first step.

With regard to the FOIA aspect of this legisiation, and as Representative Goode identified, we would be very
interested in exploring an option whereby social workers could opt out of having their private information shared
under the Freedom of Information Act,

We loak forward to our continued working relationship with the Department of Professional and Financial
Regulation and the Social Work Licensing Board.

I would be happy to try to answer any questions for you and will make myself available for the work session.
Thank you for your time and consideration.
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AN Maine

Natianal Afliance on Mental liiness

Position in Support of LD 1499

“An Act to Increase the Safety of Social Workers”
Individuals who elect to build a career in human or mental health services are often required to
hold a license issued by the State of Maine. As licensed professionals, their home addresses are
often publically available in connection to the licensure information. Mental health and human
service professions have higher percentages of women than men; with the social work profession
estimated to be about 70-80% female. Given the high number of women in the field, and their
work with challenging populations, the public accessibility of home addresses creates an
unnecessary safety risk. NAMI Maine strongly supports enhancing the protections afforded to
individuals licensed in the field of mental health and human services as outlined in LD 1499. The

safety of individuals who choose to serve in these honorable professions is paramount.

The vast majority of individuals who utilize mental health or human service professionals
present no risk to those who provide the service. However, it is cuirently too easy for an
unhappy parent in a child welfare case or a counseling client with inappropriate transference to
find the home address of the professional involved. The state should not be facilitating access to
this level of personal information and increasing the vulnerability of mental health and human
service professionals. If there is a need to list a method of contact, an email address is a

significantly safer option.

While NAMI Maine strongly supports the intent of this bill, we cannot support it as drafted.
Without an amendment that recognizes the need to protect the home addresses of not only LSWs,
LCSWs, and LMSWs, but also professionals such as: licensed clinical professional counselors
(LCPC); LCPC (conditional); licensed marriage and family counselors; licensed drug and
alcohol counselors; and psychologists, NAMI Maine would need to oppose the legislation as it
only serves to protect a percentage of those delivering services. While social workers have a very
strong trade association (NASW), the protection afforded to social workers should be extended

to all licensed individuals involved in the delivery of mental health or human services.

Jenna Mehnert, MSW, Executive Director
jenna@namimaine.org | (800) 464-5767 ext. 2313

NAMI Maine is the state’s largest grassroots, mental health advocacy organization. Sustained by seven affiliates and
thousands of supporlers across the staie, NAMI Maine is an active voice for the families, individuals and professionals
whose daily lives are impacted by mental iliness. For more information about our programs, visit www.namimaine.org.
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Loren Andrews
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313 Main Street, §. 203
Rockland, ME 04841

PHONE/TEXT
207/236-7007
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LA.LCSW@me.com

WEB
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@LorenAndrews
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Testimony before the
Joint Standing Committee on Judiciary
of the 127 Legislature

L.D. 1499, An Act To Increase the Safety of Social Workers

Loren Andrews, MA, MSW, LCSW
National Association of Social Workers, Maine Chapter
February 16, 2016

Senator Burns, Representative Hobbins, and members of the
Committee on Judiciary, good afternoon. My name is Loren
Andrews, I am a Licensed Clinical Social Worker in private
practice in Rockland, and T am Chair of the Legislative Action
Committee for the Maine Chapter of National Association of
Social Workers. Thank you for accepting my testimony in favor
of L.D. 1499, An Act To Increase the Safety of Social Workers.

Social workers have many roles and many different jobs in our
state, from child protection, to working intensively with families, to
case management, to psychotherapy. In every instance, there are
measures of risks involved. One never knows from one hour to the
next if a client might be angry or even violent. It's a reality of our
clinical world, and we take it on strongly and confidently.

But in this professional context, we need to know that our
homes are safe environments. We need to know that possibly
violent clients cannot track us down there, cannot call us there, and
cannot stop by. This is especially true when we have spouses,
partners, and children involved. Let me restate this: this level of
safety is especially true when we have spouses, partners, and
children involved. The very thought that my professional role could
bring harm to my family brings pause to me every time.

This bill represents a simple change to law governing social
work licensure and the public listing of our home address. It simply
takes away the ability for the licensing board to list our home
address. But it provides us an enormous degree of safety and
comfort to know that our home environments are safe, and that we

DISCOVERING PURPOSE & CONNECTION
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have sanctuary for sometimes difficult and challenging client
populations.

Please know that it is rare for a social worker to feel in danger by
a client or insecure of their safety. But in those rare moments when
it happens, this simple change will provide generations of caring,
competent, and dedicated social workers a measure of safety they
certainly deserve.

In closing, I urge you to give your full support to L.D. 1499, An
Act To Increase the Safety of Social Workers. Your support will not
only create a sense of safety for hundreds of dedicated professionals
in our state, it may literally save lives. Thank you for your
consideration of this important legislation.
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Good Afternoon Senator Burns, Representative Hobbins and Honorable Members of the

Judiciary Committee.

My name is April Turner and I am from Freedom, ME. I am a senior at the University of Maine,
in the Social Work Program. I am a member of the Nation Association of Social Workers. In
addition to being a social work student and a NASW member, [ am a mother by birth, adoption,
and foster care. 1 work as a Youth and Family Counselor at a children’s Crisis Unit and as a

Visitation Supervision Worker for families with children in foster care.

I am here today to testify in support of LD 1499 An Act To Increase the safety of Social

Workers. For Safety and privacy reasons it is important that the home addresses of social

workers not be made public.

As a mother I am concerned that my family could be placed in danger because a client that [
work with could obtain my home address. As a foster parent that cbncem grows even greater
since [ am expected to provide a safe home for a child that has already experienced trauma.
Publishing my address will not only put me at risk, it also puts my husband and four children in

my home at nisk.

Today I am choosing to share my concerns with you because [ am setting an example for my
children. 1lecture and preach to them, to ensure that they are being safe with their identities and
information. How could I sit back and not protect my own? 1have accepted that once 1 become a

social worker there is a possibility of harm and harassment when 1 am at my workplace or in the



field. And, I wear no blinders when it comes to the expectations for the work ahead of me. An

NASW report, Guidelines for Social Worker Safety in the Workplace states, “Unfortunately, the

number and variety of people to whom social workers provide services and the variety of settings
in which these services are provided have contributed to an increasingly unpredictable, and often
unsafe, environment for social work practice. Social workers have been the targets of {client]
verbal and physical assaults . . . . Tragically, some social workers have also been permanently
injured or have lost their lives . . . .” These concerns can carry over into the community if the

home addresses of social workers are made available.

According to the National Bureau of Labor and Statistics Maine has 4,050 Social Workers. As 1
previously mentioned I am from Freedom- putting 4,050 social workers at risk is the same as
putting all of the residents of Freedom, Knox, Montville, Thorndike, and Jackson at risk. This is
far beyond what I know you want to do. [ ask that you don’t put Maine’s Social Workers at risk.
Allowing our home addresses to be published serves no benefit to our clients and only puts social

workers at risk.

Thank you. I would be happy to answer any questions that any of you might wish to ask me.

References:

Anastas, J. W, PhD, LMSW, Clark, E. J., PhD, ACSW, MPH, Domingo, B., Hickman, S. A.,
ACSW, LCSW, Munch, S., PhD, LCSW, Newhill, C. E., LCSW, . .. Omari, K., LMSW-C&M,
ACSW. (2013). Guidelines for Social Worker Safety in the Workplace. Retrieved February 15,
2015, from https://www .socialworkers.org/practice/naswstandards/safetystandards2013.pdf
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STATE OF MAINE
DEPARTMENT OF PROFESSIONAL
AND FINANCIAL REGULATION
35 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0035
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Paul R, LePage Commissioner
Governor

TESTIMONY OF ANNE L. HEAD
COMMISSIONER, DEPARTMENT OF PROFESSIONAL AND FINANCIAL REGULATION
NEITHER FOR NOR AGAINST

LD 1499
“An Act To Increase the Safety of Social Workers”
Sponsored by Representative Adam Goode
BEFORE THE JOINT STANDING COMMITTEE ON JUDICIARY

Public Hearing: February 16, 2016

Senator Burns, Representative Hobbins and members of the Committee, my name is Anne Head. [serve
as Commissioner of the Department of Professional and Financial Regulation and Director of its Office of
Professional and Occupational Regulation. The Department takes no position on this bill but wishes to
provide information about the professional licensing application process that may be helpful during
committee deliberations on this matter.

Office of Professional and Occupational Regulation

The Office of Professional and Occupational Regulation is responsible for administering thirty-seven
individual state licensing programs and serves over 110,000 licensees. LD 1499 provides that the “home
address” of one group of licensees--licensed social workers-- in the possession of the Office should be
designated confidential by law and not accessible by the public.

State regulation of a profession or occupation is a public process. Licensing board meetings are open to
the public, adjudicatory hearing proceedings are open to the public, and information submitted by
applicants seeking state licenses is in the public domain. A license application and the information |
contained within an application--with one exception--is considered a “public record” under Title 1§ 402.
The only item of information required on a license application that is confidential is an applicant’s social
security number pursuant to Title 1, sec. 402 (3)(N). The following notice to applicants is on every
application form;

PUBLIC RECORD: This application is a public record for purposes of the Maine Freedom of Access Law (1
MRSA §401 et seq). Public records must be made available to any person upon request. This application for
licensure is a public record and information supplied as part of the application (other than social security
number and credit card information) is public information. Other licensing records to which this information
may later be transferred will also be considered public records. Names, license numbers and mailing
addresses listed on or submitted as part of this application will be available to the public and may be posted
on our website.

OFFICES LOCATED AT: 76 NORTHERN AVENUE, GARDINER. MAINE

PHONE: (207)624-8511 (VOiCE) TTY users: calt Maine Relay 711 FAX: (207)624-8595
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Purpose of Collecting Licensee Address

License application forms used by the Office of Professional and Occupational Regulation require
applicants to provide a mailing address. A mailing address may be a professional or business address, a
post office box, a home address or any address where the applicant or licensee can receive
communications from the Department about a licensing matter. We do not inquire of an applicant what
type of address the applicant has submitted. The mailing address simply provides a mechanism by which
the Department can contact a licensee by mail in the event that such contact is necessary. The
Department does not ask for a home address or a residential address, nor does it ever identify an address
supplied by a licensee as a home address. I've attached a document called “Frequently Asked Questions”
that consistently refers to a “contact” address to be supplied by licensees.

Use of Available Technology

Public policy underlying the aspect of this public process is the use of information technology to
maximize public access to public records. Title 1 § 414 entitled PUBLIC RECORDS; INFORMATION

TECHNOLOGY provides:

An agency shall consider, in the purchasé of and contracting for computer software and other information
technology resources, the extent to which the software or technology will:

1. Maximize public access, Maximize public access to public records; and

2. Maximize exportability; protect confidential information. Maximize the exportability of public records
while protecting confidential information that may be part of public records.

The Office of Professional and Occupational Regulation has complied with this provision by using
technology to inform the public about all non-confidential aspects of the licensing process through its
technology resources. The Office receives many requests each year for rosters of licensee names and
addresses for use by professional and trade associations, and other governmental agencies within and
outside the state for valid business purposes. In order to make use of available technology, businesses
and members of the public can access and download those rosters at no cost. For example, organizations
that sponsor or offer continuing education courses and programs frequently use this on-line feature to
publicize their offerings. This information is also accessed for many valid business purposes. Making
addresses of any type confidential by law would preclude this use of public information.

Issues that require the balancing of the public’s right to know with an individual’s right to privacy are
always difficult and require careful deliberation. The Department stands ready to work with the bill’s
proponents and the Committee if the Committee intends to make changes in this area of state law.

Thank you for the opportunity to comment. I’d be happy to answer questions now or at the work session.

Attachment—TFrequently Asked Questions about Professional Licensing Process
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For RTKAC Review, July 20, 2016

Outline of Professions and Occupations Licensed/Registered in Maine

State Agency

Profession/Occupation

Department of
Professional and
Financial Regulation,
Office of Professional
and Occupational
Regulation

OLOR administers 37 licensing programs—29 are overseen by independent
licensing boards; 8 are administered directly by OLOR

Accountants, Acupuncturists, Alcohol and Drug Counselors, Architects, Athletic
Trainers, Auctioneers, Audiologists, Barbers, Boiler Inspectors, Boiler
Operators, Charitable Solicitations, Chiropractors, Complementary Health Care
Providers, Cosmetologists, Counselors, Dietetic Technicians, Dietitians, Elevator
Inspectors and Mechanics, Foresters, Funeral Practitioners, Geologists, Hearing
Aid Dealers and Fitters, Interior Designers, Interpreters for the Deaf, Land
Surveyors, Landscape Architects, Manufactured Housing Professionals, Massage
Therapists, Naturopathic Doctors, Nursing Home Administrators, Occupational
Therapy Assistants, Occupational Therapists, Physical Therapists, Plumbers,
Podiatrists, Propane & Natural Gas Technicians, Professional Solicitors,
Psychologists, Radiologic Technologists, Real Estate Appraisers, Real Estate
Professionals, Respiratory Care Practitioners, Social Workers, Soil Scientists,
Speech-Language Pathologists, Stationary Steam Engineers

DPFR, Office of
Securities

Broker-dealers, investment advisers and investment adviser representatives

DPFR, Bureau of
Insurance

Insurance producers {agents), consultants, adjusters

Board of Licensure in
Medicine

Physicians (MDs), physician assistants

Board of Dental
Examiners

Dentists, dental hygienists, dental assistants, denturists, dental radiographers

Board of Osteopathic
Licensure

Osteopathic physicians (DOs)

State Board of

Professional registered nurses, practical nurses, advanced practice registered

Nursing nurses, nurse practitioners
State Board of Optometrists
Optometry

State Board of
Registration for
Professional
Engineers

Professional engineers

Department of Public
Safety

Private investigators, private security guards, polygraph examiners

Department of
Health and Human
Services

Certified nursing assistants, direct care workers (Direct Care Worker Registry),
radon service providers
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STATE OF MAINE

BOARD OF SOCIAL WORKER LICENSURE

APPLICATION FOR
LICENSED SOCIAL WORKER (LS)

Department of Professional and Financial Regulation
Office of Licensing and Registration
35 State House Station
Augusta, ME 04333-0035

Office Telephone: (207) 624-8674
Office Facsimile: (207) 624-8637
TTY/HEARING IMPAIRED (888) 577-6690
E Internet: www.maine.gov/professionallicensing

Office located at: 76 Northern Avenue, Gardiner, Maine

Revised 2/2011



APPLICANT INFORMATION GUIDE

The application material you have requested from the Board of Social Worker Licensure is
enclosed. It contains all the relevant materials you need to complete your application for
licensure as a Social Worker in the State of Maine. Please read all the information carefully. If

you have any questions after reading this packet, please call or e-mail our office.

FURNISHED TO APPLICANT

« Application Guide for Licensure as a Social Worker
¢ Individual License Application
e Verification of Consultation Form

e Verification of Licensure Form

ADDITIONAL RESOURCES

e ASWB Social Work Licensing Examination Candidate Handbook
Available: hitp://www.aswb.org/handbook.pdf or call (207) 624-8674

e Licensing Law for Social Workers

Please read carefully and review periodically for changes. You are responsible for

knowing and complying with all Maine Laws throughout your licensure.

Available: http://www.maineleqislature.org/legis/statutes/32/title32ch83sec0.html or

call (207) 624-8674

e Licensing Rules for Social Workers

Please read carefully and review periodically for changes. You are responsible for

knowing and complying with all Board Rules throughout your licensure.

Available: http://www.maine.gov/sos/cec/rules/02/chaps02.htm#416 or call (207) 624-8674

« National Association of Social Workers (NASW) Code of Ethics
Available: http://www.naswdc.org/pubs/code/ or call 1-800-638-8799 ext. 238

e Statutory Authority, Titles 5 & 10

Available: hitp://www.maineleqislature.org/leqgis/statutes/10/title10ch901sec0.html

http://www.maineleqgislature.org/legis/statutes/5/title5ch341sec0.html
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APPLICATION PROCEDURE:

> Please submit your application materials by mail or hand delivery to our offices. Fax
submissions will not be accepted. If the application you submit to us is complete, it will be
reviewed and processed in the order it was received.

» If there are deficiencies with your application, you will be notified by mail. Please note:
Candidates whose applications have been incomplete for more than one (1) year will be
required to submit new applications if they still wish to be considered for licensure.

> Please do not call our office regarding the status of your application. Information about the
status of applications may be found at the Office of Licensing & Registration’s website:
http://www.maine.gov/professionallicensing/license search.htm. We appreciate your
thoughtful attention to this request.

CONTINUING EDUCATION

Continuing education is required for the renewal of a license. A minimum of twenty-five (25)
contact hours of continuing education must be completed within the two-year licensing cycle.
Four (4) of the twenty-five (25) hours must be related to social work ethics. LSW-Conditional
licensees licensed on or after January 1, 2004 must complete six (6) hours of ethics and six (6)
hours of psychosocial assessment. Please be sure to review the Rules, Chapter 14 for more
information or for possibie changes to continuing education requirements.

DESCRIPTION:

A “Licensed Social Worker” (LSW) is a person who has received a license as a Social Worker
from the Board. A LSW may:

e Conduct basic data gathering of records and specific life issues of individuals,
groups, couples and families;
e Assess the above data, formulate and implement a plan to achieve specific goals
related to specific life issues;
e Serve as an advocate for clients or groups of clients for the purpose of achieving
specific goals relating to specific life issues;
Refer clients to other professional services;
Plan, manage, direct or coordinate social services;
Participate in the training and education of social work students; and
Supervise other LSWs, other professionals practicing related professions and
paraprofessionals engaged in related activities.

LSWs cannot engage in private/independent social work practice.



If applying for LSW Licensure and you have é Bachelor of Social Work (BSW) or Social

Welfare degree from a Council on Social Work Education (CSWE) accredited program,

vou must submit:

d
O

a
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A completed and signed Application;

Official Transcript of an earned Bachelor of Social Work (BSW) degree from a Council on
Social Work Education (CSWE) accredited program;

Request for Examination (Bachelors) or Official documentation of successful passage of
the required examination (Bachelors);

Three (3) current (dated within the past year) letters of professional recommendation, two
(2) of which must be from licensed social workers (at any level of licensure from any state);

A completed Agreement to Provide Consultation Form;
Payment of a non-refundable $25.00 Application fee;
Payment of a Licensure fee of $70.00; and

Payment of a non-refundable Criminal History Check fee of $21.00.

Note: All fees can be in one payment.

For applicants currently licensed in another state:

If you are currently licensed in another state and are applying for licensure in Maine, you must
submit the following in addition to the items mentioned above:

0
0
0

A copy of the state laws and rules under which the applicant is licensed,;
A copy of the applicant’s social work license; and

A completed Verification of Licensure Form.



If applying for LSW Licensure and you are currently licensed as a LSW Conditional and
you have completed 96 hours of consultation concurrent with 3200 hours of social work
employment occurring in not less than two (2) nor more than four (4) vears you must
submit:

O Completed and signed Application;

O A completed Verification of Consultation Form documenting completion of 96 hours of
consultation concurrent with 3200 hours of social work employment occurring in not less
than two (2) nor more than four (4) years;

O Request for Examination (Basic/Bachelors) or Official documentation of successful
passage of the required examination (Basic/Bachelors)

a

Official Transcript if not already on file with the Board;

a

Three (3) current (dated within the past year) letters of professional recommendation, two
(2) of which must be from licensed social workers (at any level of licensure from any state);

Agreement to Provide Consultation Form;
Payment of a non-refundable $25.00 Application fee;

Payment of a Licensure fee of $70.00; and

oo au

Payment of a non-refundable Criminal History Check fee of $21.00.

Note: All fees can be in one payment.

STATE OF MAINE DEPARTMENT OF PROFESSIONAL & FINANCIAL REGULATION - OFFICE OF LICENSING & REGISTRATION
Mailing Address: 35 State House Station, Augusta, Maine 04333 Courier/Delivery address: 76 Northern Avenue, Gardiner, Maine 04345
Phone: (207) 624-8603 Fax: (207) 624-8637 Hearing Impaired: (888) 577-6690 Web: www.maine.gov/professionallicensing




Frequently Asked Questions:

« Where do | send my application? Our mailing address is 35 State House Station, Augusta, Maine
04333-0035.

o Where are you located? 76 Northern Avenue, Gardiner, Maine.

e What hours are you open? 8:00 a.m. to 5:00 p.m. weekdays.

o Can | come to Gardiner to drop off my application? Yes. You will not leave with a license, though.
o Canl come to Gardiner to pick up my license? No. Your license will be mailed to you.

« How can | check the status of my application? You can check our website:
www.maine.gov/professionallicensing/license _search.htm.

« How far back do | go answering the criminal conviction question? Any conviction, ever.

« Canlfax my application? No.

NOTICES

BACKGROUND CHECK: Pursuant o 5 M.R.S.A. §5301 - 5303, the State of Maine is granted the authority to take into consideration an
applicant's criminal history record. The Office of Licensing and Registration requires a criminal history records check as part of the
application process for all applicants.

PUBLIC RECORD: This application is a public record for purposes of the Maine Freedom of Access Law (1 MRSA §401 et seq). Public
records must be made available to any person upon request. This application for licensure is a public record and information supplied
as part of the application (other than social security number and credit card information) is public information. Other licensing records to
which this information may later be transferred will also be considered public records. Names, license numbers and mailing addresses
listed on or submitted as part of this application will be available to the public and may be posted on our website.

SOCIAL SECURITY NUMBER: The following statement is made pursuant io the Privacy Act of 1974 (§7(B)). Disclosure of your Social
Security Number Is mandatory. Solicitation of your Social Security Number is solely for tax administration purposes, pursuant to 35
MRSA §175 as authorized by the Tax Reform Act of 1975 (42 USC §405(C)(2)(C)(1)). Your Social Security Number will be disclosed to
the State Tax Assessor or an authorized agent for use in determining filing obligations and tax liability pursuant to Title 36 of the Maine
Revised Statutes. No further use will be made of your Social Security Number and it shall be treated as confidential tax information
pursuant to 36 MRSA §191.

Before you seal the envelope, did you:

> Complete every item on the application including the criminal background disclosure question.

» Sign and date your application.

> Include the required fee(s). Make checks payable to “Maine State Treasurer” or complete the
credit card section on the application. DO NOT SEND CASH.

> Make a copy of your application to keep for your records.

)



STATE OF MAINE »
DEPARTMENT OF PROFESSIONAL
AND FINANCIAL REGULATION
OFFICE OF LICENSING AND REGISTRATION

INDIVIDUAL LICENSE APPLICATION

APPLICANT INFORMATION (please print)

FULL LEGAL NAME

ANY OTHER NAMES EVER USED

DATE OF BIRTH I SOCIAL SECURITY NUMBER

MAILING ADDRESS

CITY STATE ZIP CODE COUNTY

PHONE () FAX () E-MAIL

CRIMINAL BACKGROUND DISCLOSURE
NOTE: Failure to disclose criminal convictions may result in denial, fines, suspension and/or revocation of a license.

1. Have you ever been convicted by any court of any crime? (circle one) NO YES
If yes, enclose a detailed description of what happened (including dates) and a copy of the court judgment.

2. Has any jurisdiction taken disciplinary action against any professional license you hoid or have held,
or denied your application for licensure? (circle one) NO YES

If yes, enclose a detailed explanation and copies of all documents.

By my signature, | hereby certify that the information provided on this application is true and accurate to the best of my knowledge and
belief. By submitting this application, 1 affirm that the Office of Licensing and Registration will rely upon this information for issuance of
my license and that this information is truthful and factual. | also understand that sanctions may be imposed including denial, fines,
suspension or revocation of my license if this information is found to be false.

SIGNATURE DATE
Board of Somal Worker Llcensure | Office Use Only: |
: _ _ © 1421-$70.00
Please Select License Type: 1446 - $25.00
O Licensed Social Worker (LS1421) 2619 - $21.00
Office Use Only:
Check #
Required Fee: $116 Amount;
(includes Criminal History Records Check Fee) Cash#
Lic. #
Rev. 2/2011
PAYMENT OPTIONS:

Make checks payable to “Maine State Treasurer” - If you wish to pay by Mastercard or Visa, fill out the following:
NAME OF CARDHOLDER (please print) _ »

| authorize the Dept. of Professional and Financial Regulation, Office of Licensing and Registration to charge my
[ VISA O MASTERCARD the following amount: $

‘Card number: L Expiration Date /

SIGNATURE - DATE

T .5-1



. Undergraduate Education

Name‘of Academic Ihstitutibn:

Mailing Address:

City: State: Zip Code:

Major: Degree Granted: Date Conferred:

' Credentialing History =~ _

Have you ever held a professional license/certification/registration in this or [ TYES [ INO
any other state/country?

If yes:

Profession License # State/Country Date Issued Expiration Date
Have you ever taken a social work examination? [ TYES [ INO
If yes:

Which Exam & Level? Where? Date Taken:

.7+ Disciplinary History =
1. Do you have pending against you any complaints from a regulatory YES NO
board or professional organization? If yes, please enclose a detailed [] []
explanation.
2. Have you ever been or are you currently a defendant in a civil
[ TYES [ INO

proceeding related to your professional activities? If yes, please
enclose a detailed explanation.

T Affirmation

By my signature, | hereby certify that the information provided on this application is true and accurate
to the best of my knowledge and belief. By submitting this application, | affirm that the Office of
Licensing and Registration will rely upon this information for issuance of my license and that this
information is truthful and factual. | also understand that sanctions may be imposed including denial,
fines, suspension or revocation of my license if this information is found to be false.

SIGNATURE: DATE:




STATE BoAe P ofF
NULS NG~ AP (AR on

PUBLIC RECORD: This application is a public record for purposes of the Maine
Freedom of Access Law (1 MRSA §401 et seq). Public records must be made
available to any person upon request. This application for licensure is a public
record and information supplied as part of the application (other than social
security number and credit card information) is public information. Other licensing
records to which this information may later be transferred will also be considered
public records. Names, license numbers and mailing addresses listed on or
submitted as part of this application will be available to the public and may be
posted on our website. The mailing address is considered your public contact
address.




MAINE STATE BOARD OF NURSING
161 Capitol Street « 158 State House Station
Augusta, Maine 04333-0158 |
(207) 287-1133

APPLICATION FOR EXAMINATION AND LICENSE AS A REGISTERED PROFESSIONAL NURSE

DO NOT WRITE IN THIS SPACE
’ Application Approved by Board of Nursing:
Appilication Received

Fee: D cc l:] Cash D Check [:l MO

Examination Date

Chair

Re-examination Date(s)

Executive Director

LICENSE NUMBER License Date
Date
INSTRUCTIONS An applicant must submit to the Board of Nursing office the following:
1 application form completed in ink or typewritten and properly notarized with signature in applicant’s handwriting,
© and

2. fee of $75 in the form of Visa/Mastercard, U.S. check or money order in U.S. funds, made payable to the Treasurer
of State of Maine, and

3. recent passport type photograph (2x2 and not more than two years old), signed and dated, and enclosed with the
application form and

4. ftranscripts (for out of state programs only)

It is imperative that you supply us with your entire name, including any and all previously used names. If you do not have
middle, maiden, or previous names, then you must write NONE in the appropriate space.

THE APPLICATION FEE IS NOT REFUNDABLE

SECTIONI.  PROFILE INFORMATION

Print legal name

(first) (full middle) (maiden) (last)
List any other names used previously
Mailing address* (street)
*This is considered your public
contact address. .
(city) (county) (state and zip code)

Residential address (if different from above)

Telephone Number(s)

(home) (mobile) (business)
Email address Social Security #:
Birthptace Date of Birth
(city/state) (month/day/year)
High School '
(name and location)
Date of Graduation G.ED. D YES D NO Date of G.E.D Diploma

I B~



SECTION II. BASIC NURSING EDUCATION

School of Professional Nursing

(name)

(address)

Date of Entrance Date of Graduation Length of Program*

*If program is less than 2 years, please give details on a separate piece of paper (i.e. if you have a previous degree)

Diploma D Associate D Baccalaureate D Masters I:I Doctoral D Certificate

Have you ever been licensed as a practical nurse? D YES D NO

If YES, indicate state(s), date(s), of licensure and license number(s).

SECTIONI. TO BE COMPLETED BY ADMINISTRATIVE OFFICER OF SCHOOL OF NURSING
I hereby certify that has successfully completed the prescribed
(applicant’s name)
nursing education program on and wilt graduate on
(month/day/year) (month/day/year)
(signature)
SCHOOL SEAL
(title)
SECTION IV. EXAMINATION HISTORY

Have you ever taken an examination for registered nurse licensure?

[ ] ves If YES, indicate state(s) and date(s). [ ]no

SECTION V. DISCIPLINARY INFORMATION

A. Has any licensing authority refused to issue you a license or ever revoked, annulled, cancelled, accepted surrender of,
suspended, placed on probation, refused to renew a professional license, certificate or muiti-state privilege held by you D YES D NO
now or previously, or ever fined, censured, reprimanded or otherwise disciplined you?

B. Is there any complaint pending against your license in any state or jurisdiction? ]:] YES |:| NO
C. Have you ever been disciplined for problems resutting from a physical illness or condition? E] YES D NO
D. Have you ever been disciplined for problems resulting from mental iIlngss? D YES |:| NO
E.  Within the past five (5) years have you been addicted to and/or treated for the use of alcohol or any other drug? [:l YES D NO



[ Jyes [ ]no

F. Have you ever been disciplined for problems resulting from chemical dependency?
G. For any criminal offense, including those pending appeal, have you: (please circle below all that apply) D YES D NO
a. Been convi;;ted of a misdemeanor? A
b. Been convicted of a felony?
c. Pled nolo contendere, no contest, or guilty?
d. Received deferred adjudication?
e. Been place on community supervision or court-ordered probation, whether or not adjudicated guilty?
f  Been sentenced to serve jail or prison time? court ordered confinement?
g. Been granted pre-trial diversion?
h. Been arrested or have any pending criminal charges?
i.  Been cited or charge with any violation of the law? (other than parking tickets and/or other traffic violations)
j.  Been subject of a court-martial; Article 15 violation; or received any form of military judgment/punishment/action?
H. Are you currently the target or subject of a grand jury or governmental agency investigation? D YES D NO

NOTE: If you answered “YES” to questions A-G listed above, attach a letter of explanation that is dated and signed indicating the circumstance you are
reporting to the Board. If you answered “YES” to questions G or H, you must also attach the document(s) showing the disposition of the case(s).

SECTION VI, DECLARATION OF LEGAL RESIDENCE
A. | declare that the State of is my
primary state of residence as of (date) and that

such constitutes my permanent and principal home for legal purposes.
(“Primary state of residence” is defined as the state of a person’s
declared fixed permanent and principal home for legal purposes;
domicile.)

Upon ficensure in Maine, in which state(s) do you intend to practice?

Are you currently employed in the U.S. Military (Active Duty) or the U.S.

Federal Government? [l ves [Ino

TAPE TOP ONLY

one recent photograph
Sign back of photo and indicate year taken
Photo must be:
Full face view
Passport type

«2x2only >

Clear and recognizable likeness

1, the undersigned, being duly sworn, say that | am the person referred to in this application for licensure in the State of Maine, that the statements
contained herein and on all attachments-are true and correct in every respect, that | have complied with all requirements of the law, and that | have read
and understand this affidavit.

Signature of Applicant

Sworn to before me this day of

Notary Public

(SEAL)

My commission expires

in and for the State of

T 8->
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Professional and Financial Regulation

Home — Professional Licensing — OPOR Applicant/Licensee FAQ's

OPOR Applicant/Licensee FAQs

1. Application Disclosure/Process
2. Online Renewals
3. Other Questions

Application Disclosure/Process:

Why do I need to provide my social security number?

Solicitation of your Social Security Number is solely for tax administration purposes,
pursuant to 36 MRS §175 as authorized by the Tax Reform Act of 1975 (42 USC §405
(C)(2)(C)(1)). Your social security number will be disclosed to the State Tax Assessor
or an authorized agent for use in determining filing obligations and tax liability and
shall be treated as confidential tax information pursuant to 36 MRS §191.

Is my application confidential?

No. This application is a public record for purposes of the Maine Freedom of Access
Law (1 MRS §401 et seq.). Public records must be made available to any person upon
request. This application for licensure is a public record and information supplied as

part of the application, other than social security number and credit card information,
is public information.

Why is a background check (criminal history records check) done?
Pursuant to 5 MRS §5301-5303, the State of Maine has authority to consider an

- applicant’s criminal history record in determining eligibility for licensure. The Office
of Professional and Occupational Regulation requires a Maine State Bureau of
Identification criminal history record check as part of the application process for all
applicants.

Do I need to let the Office know that I have a new address and name?

10 MRS §8003-G, applicants and licensees are required to report in writing to the
Board the following information no later than ten (10) days after the change or event,
as the case may be:

1. Change of name or address of the licensee;

2. A criminal conviction of the licensee or anyone listed on this application as
having an ownership interest in the licensee;

3. Arevocation, suspension, or other disciplinary action taken in this or any other
jurisdiction against any occupational or professional license held by the

T.C -

http://www.maine.gov/pfr/professionallicensing/licensee_faq.html 7/13/2016



Maine PFR - OPOR Licenseer FAQ's Page 2 of 5

applicant/licensee or anyone listed on this application as having an ownership
interest in the licensee; or

4. Any material change in the conditions or qualifications set forth in the original
application for licensure submitted to the Board.

How long does the application process take?

Applications are processed in the order in which they are received. Processing times
do vary depending on the volume of applications being received and the type of license
for which you are applying. You may check the status of your application by clicking
on the link listed below:

Check Application Status

If I personally deliver my application and required fee to the Office, can
you review and act on my application while I wait?
No. Your application will be reviewed and acted on in the order received.

When will I receive my new license?

Once your license has been approved and activated your license will be emailed to you.
You may practice as soon as your license has been approved and activated. You may
check the status of your license by clicking on the link listed below:

Check Application Status

Can I pick up my license once issued?
No, your license will be emailed to you.

What address should I use for a courier package delivery service, such as
FedEx or UPS Overnight?

All courier delivery packages should be sent to the physical location of the office. The
physical address is:

Office of Professional and Occupational Regulation

76 Northern Avenue

Gardiner, ME 04345

I do not want to overnight my packet. ’'m going to send my application
packet using the United States Postal Service (USPS). What address
should I use?

The mailing address for the office is:

Office of Professional and Occupational Regulation

35 State House Station

Augusta, ME 04333

Online Renewal:

When am I eligible to renew my license?
All licenses may be renewed sixty (60) days prior to the expiration date. For example,

o.C-2
http://www.maine.gov/pfr/professionallicensing/licensee faq.htmi 7/13/2016



Maine PFR - OPOR Licenseer FAQ's Page 3 of 5

a license that expires on March 31st may be renewed on or after January 31st and a
license that expires on June 18th may be renewed on or after April 20th.

Can I renew my license over the phone?
No. The office is not authorized to take any payment information over the phone. Also,

renewal applications contain questions which must be answered at the time of
renewal.

How do I get to the online renewal site?
Please click on the link below and follow the instructions:
www.maine.gov/online/pfrrenewal

Why can’t I get the system to work?
First verify that you have chosen the correct regulator (licensing program). Then verify

that you are entering your full license number, including the 2-3 letter prefix, and that
you are using the correct access code.

Iforgot my access code, what can I do?
Please click the link below and follow the instructions:
www.maine.gov/online/pfrrenewal

I think someone may have stolen my access code. How can I get a new
code?

Please click on the link below to send an email to board staff to request a new access
code be issued:

OPOR Email list

When will I receive my new license?

Once your license has been approved and activated your license will be emailed to you.
You may practice as soon as your license has been approved and activated. You may
check the status of your license by clicking on the link listed below:

Check Application Status

Why do I keep getting an error message saying the website cannot be
found?

Please type the website address (www.maine.gov/online/pfrrenewal) directly in the
address line.

Please note going through a search engine, such as Google, Yahoo or MSN Search, will
return no results or re-direct you to a different website not affiliated with the agency

Other Questions:

Can I update my contact information online?
Contact addresses, phone numbers and email addresses can be updated on-line. Name
changes must be submitted in writing to the office. Please click on the link below and

.3
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follow instructions to update contact information other than a name change:
Update Contact Information

How do I submit a name change to the Office?

Please click on the link below to contact the board for instructions on how to update
your name.

Board email addresses

How can I get a verification of my Maine license?
Licensees can download a pdf verification of licensure, free of charge, on our website.
Verify a License

 You may also send a letter/request including your name, license number, mailing
address, and payment of $25.00 for a manually produced license verification. The
difference between the free online license verification and the manually prepared
verification is an embossed State seal. Please send the request to:
Office of Professional and Occupational Regulation
35 State House Station
Augusta, ME 04333
Please note: Checks/money orders may be made payable to “Treasurer, State of
Maine” or you may submit a credit card authorization form.

How do I get to the Office of Professional and Occupational Regulation
("OPOR")?

Please click on link below for directions:
http://www.maine.gov/pfr/professionallicensing/directions.html

‘What are the hours of operation?
The office is open from 8:00 a.m. to 5:00 p.m. Monday through Friday. The office is
closed on bank holiday(s); for a complete listing of holiday closures please click on the

link below
http://www.maine.gov/bhr/employee_center/holiday.htm

How do I find other Maine state offices on the web?
Please visit the website listed below for a full listing of other state agencies:
http://www.maine.gov/portal/government/agencies.html

Can't find the answer to your question(s)? Click
prof.lic@maine.gov to send us an email.

T c-¢
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Maine Revised Statutes

Title 32: PROFESSIONS AND OCCUPATIONS
Chapter 2-B: MAINE EMERGENCY MEDICAL SERVICES ACT OF 1982

§90-B. ADDRESS OF APPLICANT

Beginning on January 1, 2012, an applicant for a license or renewal of a license under this chapter shall
provide the board with: {2011, c. 271, §18 (NEW).]

1. Public record address. A contact address, telephone number and e-mail address that the applicant is
willing to have treated as a public record, such as a business address, business telephone number and business
e-mail address; and

[ 2011, c. 271, §18 (NEW) .]

2. Personal address. The applicant's personal residence address, personal telephone number and
personal e-mail address.

[ 2011, c. 271, §18 (NEW) .I

If the applicant is willing to have the applicant's personal residence address and telephone number and
personal e-mail address treated as public records, the applicant shall indicate that in the application and is not
required to submit a different address under subsection 1. [2011, <. 271, 8§18 (NEW).]

SECTION HISTORY
2011, c. 271, 8§18 (NEW).

The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we require that you include the
following disclaimer in your publication:

All copyrighis and other rights to statutory text are reserved by the State of Maine. The text included in this publication reflects changes
made through the First Regular Session of the 127th Maine Legislature and is current through October 15, 2015. The text is subject to
change without notice. It is a version that has not been officially certified by the Secretary of State. Refer to the Maine Revised Statutes
Annotated and supplements for certified text.

The Office of the Revisor of Statutes also requests that you send us one copy of any statutory publication you may produce. Our goal
is not to restrict publishing activity, but to keep track of who is publishing what, to identify any needless duplication and to preserve
the State's copyright rights.

PLEASE NOTE: The Revisor's Office cannot perform research for or provide legal advice or interpretation of Maine law o the public.
If you need legal assistance, please contact a qualified atforney.
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Maine Revised Statutes

Title 32: PROFESSIONS AND OCCUPATIONS
Chapter 2-B: MAINE EMERGENCY MEDICAL SERVICES ACT OF 1982

§91-B. CONFIDENTIALITY EXCEPTIONS

1. Confidentiality. Except as otherwise provided in this chapter, all proceedings and records of
proceedings concerning the quality assurance activities of an emergency medical services quality assurance
committee approved by the board and all reports, information and records provided to the committee are
confidential and may not be disclosed or obtained by discovery from the committee, the board or its staff.
Quality assurance information may be disclosed to a licensee as part of any board-approved educational or
corrective process. All complaints and investigative records of the board or any committee or subcommittee
of the board are confidentjal during the pendency of an investigation and may not be disclosed by the
committee, the board or its staff. Information or records that identify or permit identification of any patient
that appears in any reports, information or records provided to the board or department for the purposes of
investigation are confidential and may not be disclosed by the committee, the board or its staff.

A. A personal residence address, personal telephone number or personal e-mail address submitted to
the board as part of any application under this chapter is confidential and may not be disclosed except
as permitted under this section or as otherwise required by law unless the applicant who submitted

the information indicated pursuant to section 90-B that the applicant is willing to have the applicant's
personal residence address, personal telephone number or personal e-mail address treated as a public
record. Personal health information submitted to the board as part of any application under this chapter
is confidential and may not be disclosed except as otherwise permitted under this section or otherwise
required by law.

The board and its committees and staff may disclose personal health information about and the personal
residence address and personal telephone number of a licensee or an applicant for a license under this
chapter to a government licensing or disciplinary authority or to a health care provider located within or
outside this State that requests the information for the purposes of granting, limiting or denying a license
or employment to the applicant or licensee. [2011, c. 271, §19 (NEW).]

B. Any materials or information submitted to the board in support of an application that are designated
as confidential by any other provision of law remain confidential in the possession of the board.
Information in any report or record provided to the board pursuant to this chapter that permits
identification of a person receiving emergency medical treatment is confidential. [2011, c. 271,
§19 (NEW).]

C. Information provided to the board under section 87-B is confidential if the information identifies or
permits the identification of a trauma patient or a member of that patient's family. {2011, c. 271,
§19 (NEW).]

D. Exarnination questions used by the board to fulfill the cognitive testing requirements of this chapter
are confidential. [2011, c. 271, 8§19 (NEW).]

[ 2011, c. 271, 8§19 (NEW) .]

2. Exceptions. Information designated confidential under subsection 1 becomes a public record or may
be released as provided in this subsection.

A. Confidential information may be released in an adjudicatory hearing or informal conference before

the board or in any subsequent formal proceeding to which the confidential information is relevant.
[2011, c. 271, §19 (NEW).]

Generated I 1
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MRS Title 32 §91-B. CONFIDENTIALITY EXCEPTIONS

B. Confidential information may be released in a consent agreement or other written settlement when the
confidential information constitutes or pertains to the basis of board action. [2011, c. 271, §19
(NEW) . ]

C. Investigative records and complaints become public records upon the conclusion of an investigation
unless confidentiality is required by some other provision of law. For purposes of this paragraph, an
investigation is concluded when:

(1) Notice of an adjudicatory proceeding, as defined under Title 5, chapter 375, subchapter 1, has
been issued;

(2) A consent agreement has been executed; or

(3) A letter of dismissal has been issued or the investigation has otherwise been closed. [2011,
c. 271, 8§18 (NEW).)

D. During the pendency of an investigation, a complaint or investigative record may be disclosed:
(1) To Maine Emergency Medical Services employees designated by the director;
(2) To designated complaint officers of the board;

(3) By a Maine Emergency Medical Services employee or complaint officer designated by the
board to the extent considered necessary to facilitate the investigation;

(4) To other state or federal agencies when the files contain evidence of possible violations of laws
enforced by those agencies;

(5) By the director, to the extent the director determines such disclosure necessary to avoid

imminent and serious harm. The authority of the director to make such a disclosure may not be
delegated;

(6) When it is determined, in accordance with rules adopted by the department, that confidentiality
is no longer warranted due to general public knowledge of the circumstances surrounding the
complaint or investigation and when the investigation would not be prejudiced by the disclosure; or

(7) To the person investigated on request of that person. The director may refuse to disclose part
or all of any investigative information, including the fact of an investigation, when thie director
determines that disclosure would prejudice the investigation. The authority of the director to make
such a determination may not be delegated. [2011, c. 271, §19 (NEW).]

E. Data collected by Maine Emergency Medical Services that allows identification of persons receiving
emergency medical treatment may be released for purposes of research, public health surveillance and
linkage with patient electronic medical records if the release is approved by the board, the Medical
Direction and Practices Board and the director. Information that specifically identifies individuals

must be removed from the information disclosed pursuant to this paragraph, unless the board, the
Medical Direction and Practices Board and the director determine that the release of such information is

necessary for the purposes of the research, public health surveillance or linkage with patient electronic
medical records. [2015, c. 82, §8 (AMD).]

F. Confidential information may be released in accordance with an order issued on a finding of good
cause by a court of competent jurisdiction. [2011, c. 271, §19 (NEW).]

G. Confidential information may be released to the Office of the Chief Medical Examiner within the
Office of the Attorney General. [2011, c. 271, §19 (NEW).]

[ 2015, c. 82, §8 (AMD) .]

‘ 2 Generated
12.11.2015

L. A-3




MRS Title 32 §91-B. CONFIDENTIALITY EXCEPTIONS

3. Violation. A person who intentionally violates this section commits a civil violation for which a fine
of not more than $1,000 may be adjudged.

{ 2011, c. 271, §19 (NEW) .]

SECTION HISTORY
2011, c. 271, §19 (NEW). 2015, c. 82, §8 (AMD).

The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we require that you include the
following disclaimer in your publication:

All copyrights and other vights to statutory text are reserved by the State of Maire. The text included in this publication reflects changes
made through the First Regular Session of the 127th Maine Legislature and is current through October 15, 2015. The text is subject to
charnge without notice. It is a version that has not been officially certified by the Secretary of State. Refer to the Maine Revised Statutes
Arnotated and supplements for certified text. ‘

The Office of the Revisor of Statutes also requests that you send us one copy of any statutory publication you may produce. Our goal
is not o restrict publishing activity, but to keep track of who is publishing what, to identify any needless duplication and to preserve
the State's copyright rights.

PLEASE NOTE: The Revisor's Office cannot perform research for or provide legal advice or interpretation of Maine law to the public.
Tf you need legal assistance, please contact a qualified attorney.
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Maine Revised Statutes

Title 32: PROFESSIONS AND OCCUPATIONS
Chapter 31: NURSES AND NURSING

§2109. CONFIDENTIALITY OF PERSONAL INFORMATION OF APPLICANT OR
LICENSEE

For applications for licensure and for renewal of licensure submitted on or after July 1, 2004, an
applicant or licensee shall provide the board with a current professional address and telephone number, which
is the public contact address, and a personal residence address and telephone number. An applicant's or
licensee's personal residence address and telephone number, and e-mail address if provided by the applicant,
are confidential information and may not be disclosed except as permitted by this section or as required
by law unless the personal residence address, telephone number and e-mail address have been provided as
the public contact address. Personal health information submitted as part of any application is confidential
information and may not be disclosed except as permitted or required by law. [2003, <. 64, §1

(NEW) . ]

SECTION HISTORY
2003, c. 64, §1 (NEW).

The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we require that you include the
following disclaimer in your publication:

All copyrights and other rights fo statutory text are reserved by the State of Maine. The text included inthis publication reflects changes
made through the First Regular Session of the 127th Maine Legislature and is current through October 15, 2015, The text is subject to
change without vnotice. It is a version that has not been officially certified by the Secretary of State. Refer to the Maine Revised Statutes
Arnotated and supplemenis for certified text.

The Office of the Revisor of Statutes also requests that you send us one copy of any statutory publication you may produce. Our goal
is not to restrict publishing activity, but to keep track of who is publishing what, to identify any needless duplication and to preserve
the State's copyright rights.

PLEASE NOTE: The Revisor's Office cannot perform research for or provide legal advice or interpretation of Maine law to the public.
If you need legal assistance, please contact a qualified attorney.
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Maine Revised Statutes

Title 32: PROFESSIONS AND OCCUPATIONS
Chapter 36: OSTEOPATHIC PHYSICIANS

§2600-A. CONFIDENTIALITY OF PERSONAL INFORMATION OF APPLICANT
OR LICENSEE

An applicant or licensee shall provide the board with a current professional address and telephone
number, which will be their public contact address, and a personal residence address and telephone number.
An applicant's or licensee's personal residence address and telephone number is confidential information and
may not be disclosed except as permitted by this section or as required by law, unless the personal residence
address and telephone number have been provided as the public contact address. Personal health information
submitted as part of any application is confidential information and may not be disclosed except as permitted
by this section or as required by law. The personal health information and personal residence address and
telephone number may be provided to other governmental licensing or disciplinary authorities or to any health
care providers located within or outside this State that are concerned with granting, limiting or denying a
physician's employment or privileges. [2001, c. 214, §1 (NEW).]

SECTION HISTORY
2001, c. 214, §1 (NEW).

The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we require that you include the
following disclaimer in your publication:

All copyrights and other rights to statutory text are reserved by the State of Maine. The text included in s publication reflects changes
made through the First Regular Session of the 127th Maine Legislature and is curvent through October 15, 2015. The text is subject to
change without notice. It is a version that has not been officially certified by the Secretary of State. Refer to the Maine Revised Statutes
Annotated and supplements for certified text.

The Office of the Revisor of Statutes also requests that you send us one copy of any statutory publication you may produce. Our goal
is not to restrict publishing activity, but fo keep track of who is publishing what, to identify any needless duplication and to preserve
the State's copyright rights.

PLEASE NOTE: The Revisor's Office cannot perform research for or provide legal advice or interpretation of Maine law to the public.
If you need legal assistance, please contact a qualified attorney.
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Maine Revised Statutes

Title 32: PROFESSIONS AND OCCUPATIONS

Chapter 48: BOARD OF LICENSURE IN MEDICINE
HEADING: PL 1993, c. 600, Pt. A, §197 (rpr)

§3300-A. CONFIDENTIALITY OF PERSONAL INFORMATION OF APPLICANT
OR LICENSEE

An applicant or licensee shall provide the board with a current professional address and telephone
number, which will be their public contact address, and a personal residence address and telephone number.
An applicant's or licensee's personal residence address and telephone number is confidential information and
may not be disclosed except as permitted by this section or as required by law, unless the personal residence
address and telephone number have been provided as the public contact address. Personal health information
submitted as part of any application is confidential information and may not be disclosed except as permitted
by this section or as required by law. The personal health information and personal residence address and
telephone number may be provided to other governmental licensing or disciplinary authorities or to any health
care providers ocated within or outside this State that are concerned with granting, limiting or denying a
physician's employment or privileges. [2001, c. 214, §2 (NEW).]

- SECTION HISTORY
2001, c. 214, §2 (NEW).
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GOVERNOR'S " CHAPTER
VETO
OVERRIDDEN 476
. APRIL 15, 2016 PUBLIC LAW
STATE OF MAINE
IN THE YEAR OF OUR LORD

TWO THOUSAND AND-SIXTEEN

H.P. 1022 - L.D. 1499
~ An Act To Increase the Safety of Social Workers

Be it enacted by the People of the State of Maine as follows:
Sec. 1. 32 MRSA §7032 is enacted to read:

§7032. Addresses confidential

The address and telephone number of an applicant for licensure or a person licensed
under this chapter that are in the possession of the board are confidential. Nothing in this
section prohibits the board and its staff from using and disclosing the address and
telephone number of an applicant or licensee as necessary to perform the duties and -
functions of the board.
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Maine Revised Statutes

Title 32: PROFESSIONS AND OCCUPATIONS
Chapter 89: PROFESSIONAL INVESTIGATORS

§8124. CONFIDENTIAL INFORMATION

The home address and home telephone number of a professional investigator or investigative assistant
obtained by the State under this chapter are confidential and may not be disclosed by the board except
by written consent of the subject of the information, by court order, for criminal justice purposes or for

permitting purposes by law enforcement agencies or permitting authorities. [2015, <. 295, §1
(NEW) .1

SECTION HISTORY
2015, <. 295, §1 (NEW).
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Maine Revised Statutes

Title 32: PROFESSIONS AND OCCUPATIONS

Chapter 135: MAINE UNIFORM SECURITIES
ACT HEADING: PL 2005, c. 65, Pt. A, §2 (new)

§16607. PUBLIC RECORDS; CONFIDENTIALITY

1. Presumption of public records. Except as otherwise provided in subsection 2, records obtained
by the administrator or filed under this chapter, including a record contained in or filed with a registration
statement, application, notice filing or report, are public records and are available for public examination in
accordance with Title 1, chapter 13, subchapter 1.

[ 2005, c. 65, Pt. A, §2 (NEW) .]

2. Nonpublic records. The following records are not public records and are not available for public
examination under subsection 1:

A.. A record obtained by the administrator in connection with an audit or inspection under section 16411,
subsection 4 or an investigation under section 16602; [2005, c. 65, Pt. A, §2 (NEW).]

B. A part of a record filed in connection with a registration statement under section 16301 and sections
16303 to 16305 or a record under section 16411, subsection 4 that contains trade secrets or confidential
information if the person filing the registration statement or report has asserted a claim of confidentiality
or privilege that is authorized by law; [2005, c. &5, Pt. A, §2 (NEW).]

C. A record that is not required to be provided to the administrator or filed under this chapter and
is provided to the administrator only on the condition that the record will not be subject to public
examination or disclosure; [2005, c. 65, Pt. A, §2 (NEW).]

D. A record received from a person specified in section 16608, subsection 1 that has been designated as
confidential by the agency furnishing the record; [2005, <. 65, Pt. A, 82 (NEW).]

E. Any social security number, residential address unless used as a business address and residential
telephone number unless used as a business telephone number contained in a record that is filed,
[2005, c. 65, Pt. A, §2 (NEW).]

F. A record obtained by the administrator through a designee of the administrator that, pursuant to a
routine technical rule, as defined in Title 5, chapter 375, subchapter 2-A, or an order under this chapter,
has been:

(1) Expunged from the administrator's records by the designee; or

(2) Determined to be nonpublic or nondisclosable by that designee if the administrator finds the
determination to be in the public interest and for the protection of investors; [2005, c. 65,
Pt. A, §2 (NEW).]

G. Records to the extent that they relate solely to the administrator's internal personnel rules and
practices, including, but not limited to, protocols, guidelines, manuals and memoranda of procedure for
employees of the Office of Securities; [2005, c. 65, Pt. A, §2 (NEW).]

H. Interagency or intra-agency memoranda or letters, including generally records that reflect discussions
between or consideration by the administrator and employees of the Office of Securities of any action
taken or proposed to be taken by the administrator or employees of the Office of Securities, including,

but not limited 10, reports, sumimaties, analyses, conclusions or other work product of the administrator
or employees of the Office of Securities, except those that by law would routinely be discoverable in
litigation; and [2003, c. 65, Pt. A, §2 (NEW).]
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MRS Title 32 §16607. PUBLIC RECORDS; CONFIDENTIALITY

I. Records to the extent that disclosure could reasonably be expected to constitute an unwarranted
invasion of personal privacy. [2005, <. 65, Pt. A, §2 (NEW).]

[ 2005, c. 65, Pt. A, 8§82 (NEW) .]

3. Administrator discretion to disclose. If disclosure is for the purpose of a civil, administrative
or criminal investigation, action or proceeding or to a person specified in section 16608, subsection 1, the
administrator may disclose a record obtained in connection with an audit or inspection under section 16411,
- subsection 4 or a record obtained in connection with an investigation under section 16602. Prior to disclosure
to a person specified in section 16608, subsection 1, the administrator may require the requesting agency to
certify that under applicable law reasonable protections exist to preserve the integrity, confidentiality and
security of the information comparable to the protections existing under the laws of this State.

[ 2005, c. 65, Pt. A, §2 (NEW) .]

4. Public disclosure for enforcement purposes. The administrator may disclose to the public any
information obtained in connection with an investigation that would otherwise be nonpublic information, but
only if the administrator determines that disclosure is necessary for the protection of investors or the public.

[ 2005, c. 65, Pt. A, 82 (NEW) .}

SECTION HISTORY
2005, c. 65, §A2 (NEW).
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Maine Revised Statutes

Title 32: PROFESSIONS AND OCCUPATIONS
Chapter 93: PRIVATE SECURITY GUARDS

§9418. CONFIDENTIALITY OF APPLICATION AND INFORMATION
COLLECTED BY THE COMMISSIONER

Notwithstanding Title 1, chapter 13, subchapter 1, all applications for a license to be a contract security
company and any documents made a part of the application, refusals and any information of record collected
by the commissioner during the process of ascertaining whether an applicant is of good moral character and
meets the additional requirements of sections 9405 and 9411-A, and all information of record collected by the
commissioner during the process of ascertaining whether a natural person meets the requirements of section
9410-A,, are confidential and may not be'made available for public inspection or copying. The applicant or
natural person may waive this confidentiality by written notice to the commissioner. All proceedings relating
to the issuance of a license to be a contract security company are not public proceedings under Title 1, chapter
13, unless otherwise requested by the applicant. [2011, c. 662, §20 (AMD).]

The commissioner or his designee shall make a permanent record of each license to be a contract security
company in a suitable book or file kept for that purpose. The record shall include a copy of the license and
shall be available for public inspection. Upon a specific request, the commissioner or his designee shall
provide a list of names and current addresses of security guards employed by licensed contract security
companies. [1387, c. 170, §19 (NEW).]

SECTION HISTORY
1987, c. 170, §19 (NEW). 2011, c. 662, §20 (AMD) .

The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we require that you include the
following disclaimer in your publication:

All copyrights and other rights to statutory text are reserved by the State of Maine. The text included in this publication reflects charnges
made through the First Regular Session of the 127th Maine Legislature and is current through October 15, 2015. The text is subject to
change without notice. It is a version that has not been officially certified by the Secretary of State. Refer to the Maine Revised Statutes
Arnotated and supplements for certified text.

The Office of the Revisor of Statites also requests that you send us one copy of any statutory publication you may produce. Our goal
is not to restrict publishing activity, but to keep track of who is publishing what, to identify any needless duplication and to preserve
the State's copyright rights.

PLEASE NOTE: The Revisor's Office cannot perform research for or provide legal advice or interpretation of Maine law to the public.
Ifyou need legal assistance, please contact a qualified attorney.

Generated . ! 1

T #-|




Portiand, ME
Augusta, ME
Concord, NH

Sigmund D. Schutz
sschutz@prefi.com

Direct Dial; 207.791.3247 Washington, DC

Tuly 18,2016
VIA EMAIL AND FIRST-CLASS MAIL

Sen. David C. Burns, Chair

Right to Know Advisory Committee
Maine State Senate

3 State House Station

Augusta, ME 04333

Rep. Kimberly J. Monaghan

Right to Know Advisory Committee
Maine House of Representatives

2 State House Station

Augusta, ME 04333

RE:  Your Letter of June 24,2016

Dear Sen. Burns and Rep. Monaghan:

I am responding on behalf of the Portland Press Herald/Maine Sunday Telegram to your

letter of June 24, 2016 concerning the upcoming meeting of the Right to Know Advisory
Committee.

Your letter suggests that the Committee will not be holding a public hearing regarding the
conduct of the Maine Warden Service in response to the Press Herald’s November 2, 2015
request for communications between members of the Warden Service and personnel with the
North Woods Law television program, Nonetheless, I previously copied the Committee on the
Press Herald’s July 1, 2016 letter to the Warden Service. That letter outlines the Press Herald’s
position that the Warden Service did not provide a complete or timely response, at reasonable

cost, to a straightforward request for public correspondence between state employees and an
entertainment company.

Your letter asks the Press Herald to suggest changes to improve the public records law
based on its recent experience with the Warden Service. As a news organization, the Press
Herald does not engage in lobbying. If the Committee focuses only on changes in the law,
however, it may overlook related but no less important issues of compliance and enforcement.
Are state agencies complying with the law now on the books? Is the law adequately enforced?
The newspaper’s fundamental concern is simple: it wants public records to be public, and it
wants them promptly when asked for.

Preti Flaherty
Beliveau & Pachios LLP
Attormeys at Law

One City Centey, Portland, ME 04101

PO Box 9546, Portland, ME 04112-9546 | Tel207.791.3000 | www.pretlcom
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PRETI FLAHERTY

Sen. David C. Burns, Chair
Rep. Kimberly J. Monaghan
July 18, 2016

Page 2

Although we appreciate your request and acknowledge that the Committee is charged
with considering changes in the law, it would be unwise for the newspaper to start to engage in
legislative advocacy now, Thank you for contacting us about this important matter.

o Y P
£ Sigmund D. Schutz
SDS:jac
cc: Henry Fouts (via email)

Craig Nale (via email)

Colleen McCarthy Reid (via email)
CIiff Schectman (via email)

Steve Greenlee (via email)

Colin Woodard (via email)
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STATE OF MAINE
DEPARTMENT OF
INTLAND FISHERIES & WILDLIFE
284 STATE STREET
41 STATE HQUSE STATION
AUGUSTA, ME 04333-0041
PAUL R. LEPAGE TEI: 207-287-8000 CHANDLER E. WOODCOCK

GOVERNOR COMMISSIONER

July 15, 2016

Sigmund D. Schutz, Esg.

Preti, Flaherty, Beliveau and Pachios, LLP
One City Center

P.0. Box 9546

Portland, Maine 04112-9546

Dear Attorney Schutz:

This is in response to your July 1, 2016 letter to Denise M. Brann, AAG Mark Randlett and AAG Brenda
Kielty regarding the Department of Inland Fisheries and Wildlife's {“IFW”) response to the FOAA request from the
Portland Press Herald/Maine Sunday Telegram (“PPH”) for records relating to correspondence between members
of the Warden Service and the production company for Northwoods Law. Your letter contains numerous
inaccuracies and IFW disagrees with your assertions that it has been untimely and incomplete in its response. To
the contrary, IFW believes it has worked diligently and in good faith to provide every public record requested in a
timely manner. Without addressing each point in your letter, much of which we have discussed with you before,
we feel it necessary to set the record straight on several issues.

Upon receipt of the initial request IFW immediately responded by having Corporal john MacDonald of the
Warden Service search his records. Corporal MacDonald is the Northwoods Law project manager and all significant
communications having to do with the production of the show anywhere in the State of Maine would have
involved him. Because of the Corporal’s high tevel of involvement with the show, IFW thought this approach was
reasonable and adequate to capture all of the responsive documents and, after providing his records, IFW believed
the request had been fully satisfied. However, as later communications with you and your client revealed that
modifications to the parameters of the search were necessary, we attempted to work with you to develop an
approach, including the use of more specific search terms, that would satisfy your client’s demands. I1FW also
consulted with AAGs in the Attorney General's Office and, ultimately, enlisted the assistance of the Maine Office of
Information Technology {"OIT").

Since the start of OIT’s involvement in mid-March, more than 250 additional documents {e-mails) have
been produced, which we believe comprises 95 to 100% of the responsive records. Eric Stout from OIT devised a
comprehensive search protocol and worked personally with every IFW staff person determined to be a possible
repository for records relating to the FOAA request. Several factors contributed to the time and expense invoived
in responding to the request, such as a high volume of “raw hits” found during the computer searches (2,949 e-
mails) that needed to be reviewed. Of these, most were either duplicative or non-responsive {relating to matters
outside the scope of the request). Based on our consultation with OIT, IFW believes the search process used was

appropriate because it involved a consistent method that was designed to produce complete results in the most
time-efficient manner.

The charges for IFW’s response to your client’s request, which has been modified on more than one
occasion, are reasonable and directly related to the time required to search for, compile, review, redact and
produce responsive documents. IFW has provided your client with good faith estimates of these costs at every
step. In fact, IFW conducted some searches at no cost to your client and did not charge for many hours that were
actually required to conduct others. Further, IFW looked for ways to reduce the time and cost of responding to
your client’s request, For example, IFW believed the call sheets (mentioned in your fetter) had limited informative
value and, at our request, AAG’s Randlett and Kielty contacted you to determine whether your client really wanted

FISH AND WILDLIFE ON THE WEB! E-MAIL ADDRESS:
www.raaine. gov/ifw ifw.webmastes@maine.gov




STATE OF MAINE
DEPARTMENT OF
INLAND FISHERIES & WILDLIFE
284 STATE STREET
41 STATE HOUSE STATION
AUGUSTA, ME 04333-0041

PAUL R. LEPAGE TEL: 207-287-8000 CHANDLER E. WOODCOCK
GOVERNOR COMMISSIONER

us to go to the time and expense of producing them. What your letter doesn’t disclose is that, after reviewing a
number of sample call sheets we provided, at your request, your client decided that, in fact, it did not want them.

Your claim that IFW “intends to charge thousands of dollars to provide the requested correspondence”
has no grounds. This appears to be related to your client’s demand that IFW’s search include the personal e-mail
addresses of all of the relevant Northwoods Law production company personnel as search terms. You and your
client were provided with a document prepared by Mr. Stout, dated June 22, 2016, that shows the estimated time
and cost for searching for these emails under four alternative scenarios — the most expensive alternative being
$345 for approximately 23 hours of anticipated work time.

Also incorrect is your assertion that responsive documents have been withheld for no good reason. Every
public record that has been located to date has been produced. IFW has only redacted or withheld documents to
the extent they contain information that is confidential by law. Further, the search methodology used by IFW and
OIT was not designed to exclude responsive documents. Your belief in this regard appears to be related to search
instructions from Mr. Stout dated April 6, 2016. However, during searches Mr. Stout observed that some
Northwoods Law crew members included in group communications were listed by their personal e-mails and Mr.
Stout modified his instructions to account for this. Such e-mails were not “culled” from the documents as you
claim, but were included with the records produced. IFW believed, based on its discussions with Mr. Stout, that
the global search terms that were used captured mast, if not all of the relevant e-mails. However, recognizing that
there might be outliers — e-mails where a crew member communicated with an FW employee using personal e-
mail that wasn't captured in a group e-mail — IFW is willing to refine the search to look for those documents. On
June 22, 2016 IFW provided an estimate for that search, as discussed above.

In conclusion, IFW takes its FOAA responsibilities seriously and has made a reasonable and good faith

effort to meet your client’s requests. It will continue to do so.

Sincerely;

Chandler £. Woodcock - Commissioner
Maine Department of Inland Fisheries & Wiidlife

CC; Craig Nale, Henry Fouts, & Colleen McCarthy-Reid
Office of Policy and Legal Analysis

FISH AND WILDLIFE ON THE WEB! E-MAIL ADDRESS:
www.maine.gov/ifw ifw.webmaster@maine.gov



Portland, ME

Augusta, ME
Concord, NH
Sigm . Schutz
Sigrmund D f)k’utz Boston, MA
sschutz@preti.com
Direct Dial; 207.791.3247 Washington, DC

Tuly 1, 2016
VIA EMAIL & U.S. MAIL
Denise M. Brann Mark Randlett, Esq.
Maine Warden Service Assistant Attorney General
284 State Street Office of the Attorney General
41 State House Station 6 State House Station
Augusta, ME 04333-0041 Augusta, ME 04333-0006
Brenda Kielty, Esq.

Public Access Ombudsman
Office of the Attorney General
6 State House Station
Augusta, Maine 04333

Re:  November 2. 2015 Public Records Request re. North Woods Law

Dear. Ms. Brann, Mr, Randlett, and Ms. Kielty:

The Maine Warden Service (“MWS”) has failed to provide a timely and complete
response to a public records request by the Porfland Press Herald / Maine Sunday Telegram for
correspondence between wardens and the production company responsible for the North Woods
Law television show. The request is now eight months old and the response remains far from
complete. The MWS has now indicated that it intends to charge thousands of dollars to provide
the requested correspondence, far in excess of what Maine law allows for this sort of
straightforward request.

T have reviewed the MWS invoice of June 27, 2016, in the amount of $397.50. I have
also reviewed the June 29 invoice for another $15.00. My client, the Press Herald, disputes both
invoices, requests a waiver of all further fees, and will not pay any further invoices issued by
MWS without advance written approval.

I will explain the background and the basis for our position.
1. Background

The MWS allowed the producers of the North Woods Law television program, Engel
Entertainment, to film its activities in Maine over the past few years, including activities in
Aroostook County.

On November 2, 2015, about eight months ago, Press Ierald staff writer Colin Woodard
made a routine public records request to the MWS for the following:

Preti Flaherty
Heliveau & Pachios LLP
Attorneys at Law One City Center, Portland, ME 04107 PO Box 9546, Portland, ME 04112-9546 © Tel 207.791.3000
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PRETI FLAHERTY

Denise M. Brann
Mark Randlett, Esq.
Brenda Kielty

July 1, 2016

Page 2

Copies of all correspondence — including emails and letters — between personnel
at the Maine Warden Service and Engel Entertainment, its agents and subsidiaries
in regards to potential or actual filming and/or production in Aroostook County.
We request only records created between 1 January 2012 and 1 August 2015.

The Press Herald later narrowed the date range of the request to August 1, 2013 to
August 1, 2015. A number of wardens communicated in writing with Engel personnel on a
frequent basis, so numerous responsive documents exist.

Responding to this request should have been a simple task for the MWS. When the

MWS worked with Engel staff to pair film crews and producers with wardens engaged in law
enforcement activity, the MWS circulated “call sheets,” including a detailed daily log showing
exactly who at Engel was working with the MWS, where and when they were working, and with
which members of the MWS. A sample call sheet is attached as Exhibit A. The call sheets list
the names and email addresses of all Engel personnel involved in filming at any point in time
and describe their movements and locations in Aroostook County and elsewhere. To respond to
the Press Herald’s public records request, the MWS simply had to look at the call sheets to see
which wardens were working with which Engel personnel on the relevant dates, and then gather
and turn over communications between those wardens and Engel. The Press Herald was in the
dark, until recently, about the existence of the detailed information contained in the call sheets.

When the Press Herald made its request for all correspondence between the MWS and
Engel personnel related to filming and production in Aroostook County, the MWS knew exactly
which wardens would have created responsive documents, because wardens who interacted with
Engel in Aroostook County are all listed on the call sheets. The MWS could easily have
complied with the Press Herald'’s request — and Maine’s public record law — by instructing its
personnel identified on the call sheets to produce all emails sent to or from the addresses of
Engel representatives. Identifying the relevant MWS employees would have been a simple task,
given that interactions between the MWS and Engel had been precisely documented on the call
sheets.

IL Initial Response Limited to 1 Warden and 29 Emails

For months after receiving the Press Herald’s request, the MWS inexplicably confined
its search to the emails of just one employee, Col. John MacDonald. To make matters worse, the
MWS chose to search only for documents with the word “Aroostook” or “county” in them. This
obviously ineffectual methodology produced just 29 emails.

10701228.2
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Denise M. Brann
Mark Randlett, Esq.
Brenda Kielty

July 1, 2016

Page 3

III.  The Press Herald Protests and Discovers that Many More Wardens
Communicated with Engel

Because the response by the MWS was incomplete and untimely, I filed a complaint on
behalf of the Press Herald with the ombudsman on January 20. I later filed two more
complaints, The MWS eventually revealed that a dozen or so other MWS employees had
regularly corresponded with Engel personnel. The MWS suggested, however, that it was
incapable of identifying who those Engel personnel were, despite having compiled and circulated
call sheets and other materials to an email list of precisely those personnel.

When the Press Herald pointed out the obvious — that many Engel personnel used email
addresses ending in “@engelentertainment.com,” and that the MWS could simply have searched
for those email addresses —the MWS, in consultation with the Ombudsman and then Office of
Information Technology (“OIT”), conferred privately and developed a complicated system for
conducting those searches, one requiring each warden to travel to a state broadband connection,
interact with remote servers at OIT, and move emails to remote folders. It was not clear then and
remains unclear why wardens could not simply find their own e-mail responsive to the public
records request. The Press Herald questioned the necessity and efficacy of such a complex and
time-consuming process from the outset.

IV.  Responsive Documents Are Withheld for No Good Reason

As part of the search process, OIT provided detailed instructions to the wardens to collect
emails from a specific list of Engel personnel — a list they presumably received from senior
MWS leadership — and then to cull many of the documents responsive to the Press Herald’s
request simply because they were not sent from emails ending in “@engelentertainment.com.”
In other words, the process the MWS set up features an extra step designed to remove responsive
documents that would otherwise have been made public.

Soon after the Press Herald received the OIT instructions it also received from Mr.
Randlett sample call sheets — the same documents described above — that list names and e-mail
addresses for Engel personnel. Most of their e-mail addresses are not
“@engelentertainment.com.” Ithen received a call from Ms. Kielty and Mr. Randlett asking

- whether the Press Herald actually does want what it had asked for eight months ago: that is, all
communications. I responded that it does.

V. Less than Halfway Complete After Eight Months and a $400 Charge to
Search for a Single E-mail Address.

It has now become apparent that the MWS intends to charge thousands of dollars to redo
its search to correct the errors it made the first time around. This is unacceptable.

10701228.2
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Mark Randlett, Esq.
Brenda Kielty
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The June 26 invoice for $400 reflects a search for correspondence between MWS
personnel and a single Engel staff member’s “@gmail.com” address. The Press Herald had no
idea that the charge would be this substantial to find communications with a single e-mail
address. Based on that charge, [ infer that MWS intends to charge thousands of dollars to search
for the dozen or so additional e-mail addresses listed on the call sheets. In addition to the fact
that these searches should have been done right the first time, the charges are out of proportion to
the actual cost of typing an email address into a database and hitting the enter key. An excessive
charge constitutes a de facto denial of access to public records.

ViI. Conclusion

Either the Maine Warden Service is prepared to make its correspondence with persons
involved with the North Woods Law television show public, or it is not. The issuc now is not
what the requested correspondence shows about the conduct of the MWS. Instead, it is the
agency’s unwillingness to provide a timely and complete response to the Press Herald’s public
records request.

The Press Herald disputes the two invoices mentioned above, and requests that further
charges be waived because public disclosure of the requested records would contribute to the
public understanding of MWS activities, The Legislature’s interest in the agency’s response to
the Press Herald’s public records request supports a waiver. Whether or not a waiver is granted,
the two invoices are excessive and unreasonable, and the Press Herald is not willing to pay
them, or any additional amounts beyond what it has alrcady paid to get access to the requested
public records.

The Press Herald simply wants public records to be public, and wants them promptly
when it asks for them.

Very truly yours,
7 Sigmund D. Schutz
SDS:jac
Enclosure
cc: Cliff Schectman, Executive Editor, Portland Press Herald (via email)

Steve Greenlee, Managing Editor, Portland Press Herald (via email)
Colin Woodard, State & National Affairs Writer Portland Press Herald (via email)
Maine Right to Know Advisory Committee (via email)
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engelentertainment

evarything but the everyday

CALL SHEET: TEAM 1 SOUTH |
Weather Forecast (5/30/14)

Cloudy with a few showers. High around 60F.
Winds ENE at 5 — 10 mph. Chance of rain 30%.

‘NORTH WOODS LAW” l Saturday, May 31, 2014
Weather Forecast (06/01/14)

Sunny, along with a few afternoon clouds. High 67F.
Winds ESE at 5 to 10 mph.

QUNITSCHEDULE: ]

END OF DAY SUMMARY Saturday 5/31 = Sgt. Sphar and Crpl. Mike Joy continue to work on an
OGT complaint about a man possessing illegal wild game. Warden
Cody Lounder preps for the Academy. Warden Pete Herring reflects on
and wraps up the search for Jaden.

FIVE DAY SCHEDULE SUMMARY

Sunday 6/1 — Sgt. Spahr & Crpl. Joy OGT complaint investigation
Monday 6/2 ~ Wrapping out for the week down / Travel

Tuesday 6/3- Off

Wednesday 6/4- Off

Thursday 6/5 - Off

ENGEL ENTERTAINMENT 212-413-9200 OFFICE 212-413-9201 FAX 5358 Ave, 7" fl, New York, NY 10018
Jen Egan Line Producer 212-413-9205 0 516-807-4729 ¢ jegan@engelentertainment.com

Molly Corbally Production Coord. 917-344-7222 o 717-468-2531 ¢ ~ mcorbally@engelentertainment.com
Jon Goodman Head of Production 212-413-9207 o 646-239-0222 ¢ jgoodman@engelentertainment.com
FIELD CREW

Andy Seestedt Supervising Producer 917-301-4180 ¢ Aseestedt@gmail.com

Neil Ray Sommerlatte

" TEAM 1/SOUTH

281-216-4891 ¢

Nsommerlatte@yahoo.com

Justin Fitzpatrick bP TEAM 1/SOUTH 832-746-8234 ¢ justinkfitz@yahoo.com

Abbey Wells AP TEAM 1/SOUTH 860-639-9659 ¢ wells.abbey@gmail.com

Jay King AP TEAM 1/SOUTH 917-324-8883 ¢ ‘jaychristopherking@gmail.com‘
Jimmy Collins MM/PA TEAM 1/SOUTH 207-749-3489 ¢ jimmycfims@gmail.com

Brad Moore FP ) TEAM 2/IWEST 603-545-8500 ¢ bdmoore15@comcast.net
Ronnie Hernandez bp TEAM 2/WEST 646-526-5157 ¢ __ rehpictures@earthlink.net
Evan Olmsted AP TEAM 2/WEST 207-671-5418 ¢ eolmsted35@gmail.com
Jimmy Wright MM/PA TEAM 2/\WEST 716-572-3760 ¢ Jwright8887@gmail.com

CAR INFO: AVIS (Sedan) & ENTERPRISE (SUV)

Portland International Jetport [PWM]
Office: 207-875-7500 (AVIS)
Office: 207-615-0030 (ENTERPRISE)

1001 Westbrook St Portland, ME 04101
HRS: Sun-Sat 6AM-12:15AM (AVIS)
HRS: Mon-Sun 6AM-11:59PM (ENT.)

ROADSIDE ASSISTANCE: AAA
1-800-AAA-HELP

TEAM 1
Homewood Suites
200 Southborough Dr

CREW MEMBERS ROOM NUMBERS
Neil Sommerlatte Local

Justin Fitzpatrick Room 203

Abbey Wells Room 229

Jay King Room 124

Jimmy Collins Local

Scarborough, ME 04074
207-775-2700







Hon. David C. Burmns, Chair Christopher Parr
Hon. Kimberly Monaghan

Linda Pistner
Suzanne Goucher Harry Pringle
A. J. Higgins Helen Rankin
Richard LaHaye Luke Rossignol
Mary Ann Lynch William Shorey
Judy Meyer Eric Stout
Kelly Morgan

STATE OF MAINE
RIGHT TO KNOW ADVISORY COMMITTEE
June 24, 2016

Sigmund D. Schutz, Esq.
Preti Flaherty

One City Center
Portland, Maine 04101

Colin S. Woodard

Portland Press Herald/Maine Sunday Telegram
Mainetoday.com

One City Center, 5th Floor

Portland, Maine 04101

VIA E-MAIL AND USPS MAIL
Dear Mr. Schutz and Mr. Woodard,

The Right to Know Advisory Committee has been asked to hold a public meeting regarding the
conduct of the Maine Warden Service in response to requests for public records made by the
Portland Press Herald/Maine Sunday Telegram pursuant to Maine’s Freedom of Access Act
(FOAA). The primary role of the Right to Know Advisory Committee is to serve as a resource
to ensure compliance with FOAA and to uphold the integrity of the purposes underlying FOAA.
See 1 MRSA §411, sub-§ 1. The Advisory Committee is not a fact-finding body or an arbiter of
a dispute between a government entity and an individual making a request for public records, but
may obtain information about, discuss and consider solutions to problems concerning access to
public records. The Advisory Committee also has the authority to make recommendations for

statutory changes or best practices in providing the public access to records. See 1 MRSA § 411,
sub-§6, 49 G and 1.

On behalf of the Advisory Committee, we are writing to ask for your input and any suggestions
you may have for changes in policy or law or for the development of best practices based on
your recent experience with the Maine Warden Service. To date, the Advisory Committee has
not been made aware of any specific suggestions for revisions to the FOAA or changes in
practices that might improve the process for those seeking access to public records in the future.
We are seeking more information about suggested improvements or revisions to existing law.




Without that necessary input, the Advisory Committee is not able to have any meaningful
discussion.

The next meeting of the Advisory Committee is scheduled for Wednesday, July 20, 2016. Please
submit any input and suggestions you may have in writing before then. If you have any
questions, contact Advisory Committee staff, Craig Nale, Henry Fouts or Colleen McCarthy
Reid, in the Office of Policy and Legal Analysis.

Thank you for your consideration.

Sincerely,

Qb-rof2— Crtety Mo

Sen. David C. Burns, Chair Rep. Kimberly J. Monaghan
Right to Know Advisory Committee Right to Know Advisory Committee

cc:  Right to Know Advisory Committee
Brenda L. Kielty, Esq., Public Access Ombudsman




Nale, Craic.;

From: Robert E. Garland <rgariand7@roadrunner.com>

Sent: Monday, July 18, 2016 3:18 PM

To: Nale, Craig

Cc: Hubbell, Brian

Subject: Discussion item for RTKAC meeting, Wednesday, July 20, 2016
Hi Craig,

Thank you for taking my call. This request, for the Right to Know Advisory Committee to undertake discussion relative to
considering legislation requiring local boards and committees to record their executive session meetings held in
consideration of personnel matters, came about as a result of my participation in a series of Bar Harbor Town Council
executive session meetings leading to the eventual dismissal of the Bar Harbor Police Chief by the Town Manager. | was
a member of the Bar Harbor Town Council at the time, and | attended all of the sessions which were held (I believe there
were a total of 13 - 14 meetings) except one.

As is well known, the upshot of all of these executive sessions, including a Police Chief requested public “hearing” by the
Town Councit on Feb 26, 2014, was that the Town Council voted five to two to uphold the Town Manager’s decision to
dismiss the Police Chief. My principal concern in the aftermath of this affair, after the Police Chief sued the Town
Manager for inappropriate dismissal, (which lawsuit is still ongoing) was that the large role the Town Council played in
this matter was essentially “off limits”; things said in executive session meetings and the contribution they may or may
not have had in the final outcome were protected by executive session privilege. It seemed to me then, and even more
so now that it has been disclosed (in depositions taken by the Police Chief’s Attorney, Greg Frame) that either the Town
Council Chairperson or myself has a very inaccurate recall of what transpired during those meetings, that a record of
what was said, by whom, and what the manner of delivery was, could very well become extremely important if legal
proceedings develop in personnel matters such as this.

As is much less well known, since no legal proceedings ultimately developed and therefore no depositions were taken,
(but which might have been an option had records of the executive sessions existed), was the nature of the Bar Harbor
Town Council executive sessions relative to the dismissal (oops, “resignation”) of the Town Manager by the Bar Harbor
Town Council which followed immediately on the heels of the Police Chief’s dismissal. Simply put, there ought to be an
avenue of investigation available when such life-changing decisions are under consideration by municipal Councils or
Selectmen. “Executive Session” ought not to be an opportunity for mischief, especially when people’s lives and
livelihoods are at stake. Also, just knowing that such records are available for investigation in the event legal

considerations do ultimately arise, might be sufficient to maintain greater civility and adherence to better protocol
during executive session meetings.

FYl, although | was one of the two Councilors to vote not to approve the Town Manager’s dismissal of the Police Chief,
that vote by me was based solely on consideration of the facts presented to us. | have no relationship whatsoever with
the dismissed Police Chief beyond a friendly greeting when we meet on the street.

Thank you, Craig, and | hope some of this proves helpful. | do not know the nature of the RTKAC meetings, but if putting
a face to this e-mail would be helpful, | would be willing to come to Augusta to appear before the Committee.

Respectfully,

Robert Garland, former Councilor, Town of Bar Harbor







Freedom of Access Act (FOAA) Email Searches
10 Factors for Estimating Time — variables described in sample chart
Eric.Stout@maine.gov, 624-9981
IT Member on Right to Know Advisory Committee
June 10, 2016

This document is based on 7 years of experience assisting with email searches on hundreds of Freedom of Access Act (FOAA)
requests. The factors described below are the variables that result in wide-ranging estimates on FOAA requests, even with the best of

good-faith intentions.

Factors Affecting Time/ Cost and Accuracy/ Completeness of Email Searches

Most FOAA requests are unique. Some are very narrow and specific, but others are broad and vague. Obviously, it is easier and
quicker to respond to FOAA requests that ask for email and documents from a small # of people for a limited/ recent period of time.
It’s much harder to respond to requests for “anyone in the agency that has information about a certain topic for the past several years.”
The chart below attempts to break down 10 factors that affect the ease or difficulty in responding to FOAA requests, focusing on the
challenges with email and email archive files.

As a general rule of thumb, I would say that a simple FOAA request of 3 search terms should take a person with medium-level skills
about 1 hour to find and assemble the resulting emails. The 10 factors listed below and in the chart explain how estimates can vary

greatly.

In addition to finding and assembling emails, there may be a need to review emails to redact FOAA-exempt information, such as
personally identifiable information (PII). See long list of FOAA statutory exemptions at:
http://www.maine.gov/foaa/law/exceptions.htm. If the redaction step is needed (especially for certain agencies with sensitive or
exempt information), it is hard to estimate the amount of time required, because it requires a careful review, sometimes by attorneys.
The amount of time for redaction (if needed) depends on the volume of results found. See #8 below and in the chart.

There are a lot of “ifs” in this general estimate (1 hour for 1 person of medium skill to find and assemble emails using 3 search terms).



The 10 factors I’ve observed that affect how long a FOAA request will take, and also affect the varying quality of the results are:
1. Skill of the person searching
2. # of people searching
3. Current staff v. former staff
4. Recent (current year) v. past (prior years)
5. Scope of request (broad v. narrow)
6. Search terms (specific v. vague, and # of terms/ topics)
7. Volume of results (10’s, 100’s, or 1,000°s)
8. Amount of review and redaction time needed (for sensitive data, personally identifiable information, exempt by statute, etc.)
9. Attachments requested in the response (or only email)?
10. Delivery of results — paper v. electronic

For the chart below, I use an example of 3 search terms going back 3 years. If the FOAA request is asking for email from prior years,
this usually triggers the need to search the person’s email archive files, beyond their current mailbox, which has a limit of 2 gigabytes
of storage. Mail above that limit of the mailbox size must be archived to separate database files known as Personal STorage (PST)
archive files that are stored outside the mailbox, either on the PC hard drive (C drive) or the user’s network drive. When the mailbox
is close to full, the user is prompted by Outlook to archive emails to a separate archive file that is outside of the regular mailbox.

See chart on next pages.



Example: Assuming a FOAA search with 3

search terms, going back 3 years

Results — Quality/ Completeness

Time to Search and Assemble Results
(assuming 3 search terms going back 3
years)

Poor - won’t know how to search archive
files, so results incomplete

Variable time (hard to estimate) —
depending on if they search by “browsing”
through their email and trying to remember
what they may have that’s relevant.

Fair — may know how to search archive
files, but results likely incomplete

1 hour average (but results likely
incomplete).

Good - likely to be complete results, but
may miss some older archive files if not
actively “attached” to Outlook

1 hour average (results likely good).

Quality depends on the skill of the person,
unless assisted by someone with more
skill.

Fairly easy to search, assemble, and forward
to the agency FOAA Coordinator.

Requires assembling multiple results.

The more people involved, the more their
results have to be assembled and then
reviewed by the FOAA coordinator.

Even current staff may not know where
their older email archive files are stored.
They may either miss searching them, or
need help from OIT to locate and attach
the archive files

Before an older email archive file can be
searched, it has to be “attached” to their
Outlook. Then it takes several hours for
Outlook to “index” the newly attached
archive file, before it is search-ready.

Factors Affecting Continuum
Search Time and
Quality of Results
1. Skill of person Low skill
searching (skill
with email
searches of
multiple folders, | Medium skill
including
archive files) High skill
2. # of people 1 person
searching
Few people
Many people
3. Currentstaff v. | current
former staff
former

Email archives of former staff may not be
available, especially back several years

If former staff’s files are to be accessed,
they first have to be found, and given to
someone else to do the searches. This may
require help from OIT to locate the files,
and copy for supervisor or someone else to
search.




Factors Affecting Continuum Results — Quality/ Completeness Time to Search and Assemble Results
Search Time and (assuming 3 search terms going back 3
Quality of Results years)

4. Recent (current | recent Typically in active mailbox. Current
year) v. past mailbox folders are easier to search, but
(prior years) even here, people with low/ medium skill

typically don’t realize that when they
activate the search bar, Outlook is only
searching “Current folder”... In order to
search all folders, they have to change the
option to search “All Items” (people with
low/ medium skill typically don’t realize
this).
past Uncertain based on availability or archive | Longer time to find, load and search email
files. archive files.

5. Scope of request | broad If the FOAA request is overly broad (all There is no ability with our current email
(broad v. emails from all agency staff on a certain system (Microsoft Outlook) to search across
narrow) subject), it is almost impossible to comply | multiple people at one pass. Generally these

because the email search has to be person- | broad FOAA requests would require an
by-person, for each email account. There | extensive amount of time. At $15 per hour,
is no ability to “Google it” to get at email | the requestor generally can’t afford what
across multiple people’s accounts. they are asking for. So there should be a
discussion about what is a reasonable
request that the requestor can afford, and is
not overly burdensome to the agency.
narrow FOAA requests that are very specific are

easier to comply with. Remember that
email searches have to be done person-by-
person, for each individual account.




Factors Affecting
Search Time and
Quality of Results

Continuum

Results — Quality/ Completeness

Time to Search and Assemble Results
(assuming 3 search terms going back 3
years)

6. Search terms
(specific v.
vague, and #)

Specific

Specific search terms are best in terms of
ability to use Outlook’s search function
(versus the person’s memory). This leads
to a better quality and more complete
results.

As a general rule of thumb, I would say that
a simple FOAA request of 3 search terms
should take a person with medium-level
skills about 1 hour to find and assemble the
resulting emails. There are a lot of “ifs” in
this general estimate, depending on the 10
factors described in this chart.

Vague

FOAA requests that ask for responses on a
general topic are harder to comply with,
because what would the person search
for? If too vague/ broad, the results could
be in the thousands, and not be affordable
to the requestor @ $15 per hour search
time.

7. Volume of
results (10°s,
100’s, 1,0600’s)

For any FOAA
request, it’s hard to
know at the start
what the resulting
volume will be,
especially if doing
a computer search
using defined
search terms. It
depends mostly on
the scope, # of
people, and how
specific or vague
the request is.

The times above are for searching/ finding
relevant emails. If only 10°s are found, it is
faster to review and produce them. But if
1,000’s are found, then that takes much
longer. Sometimes it is best to do some
initial searches to get an idea of volume, and
then discuss with the requestor whether they
want to make the request more specific or
scope it back, in order to be affordable @
$15 per hour search time.




Factors Affecting Continuum Results — Quality/ Completeness Time to Search and Assemble Results

Search Time and (assuming 3 search terms going back 3

Quality of Results years)

8. Amount of See comments Some agencies have sensitive data that Often the review and redaction time can be
review and above. This cannot be released under FOAA, and is much greater than the actual search time.

redaction time

depends largely on
the scope of the
request, which
results in variable
volume of results.

statutorily exempt from being a public
record. See:
http://www.maine.gov/foaa/law/exception

s.htm

This is hard to predict, not knowing from
the beginning what the volume of results
will be. If there is a large volume, then it
may be best to discuss with the FOAA
requestor to consider scoping back on the
request in order to reduce the volume and
therefore the cost @ $15 per hour.

9. Attachments
requested (or

Some email results
have a large

If the attachments are to be included in the
response, then the agency FOAA

only email)? number of Coordinator has to review those documents
attachments. for possible redaction/ exemption. If those
are agreed to be bypassed, then the FOAA
response will be less costly.
10. Delivery of Paper The FOAA requestor can request what If paper copies, then the time to make those
results - paper v format they want the responses to be copies is included in the cost.
electronic delivered.
Electronic Some FOAA requestors prefer electronic | If electronic files, they can be delivered on a

files, so that they are more easily
searchable on their computers.

thumb drive, or even forwarded via email.




of Northern New England

To members of the Right to Know Advisory Committee:

Planned Parenthood of Northern New England (PPNNE) would like to provide some information
as it relates to Agenda item #3 - Review and potentially develop recommendations for

treatment of personal contact information for professions and occupations licensed by the
State.

As a health care provider, we employ a number of licensed medical professionals, who provide
health care to 10,000 patients in Maine. We go to great lengths to hire highly qualified
professional physicians, physician assistants, nurse midwives, nurse practitioners and nurses
and are proud of the services they offer the community.

Unfortunately, our organization and our medical practitioners can find themselves the target of
harassment by individuals willing to go to extremes to threaten and intimidate them. Over the
course of the past year, we have experienced a nine-fold increase in violence and harassment
of our health care providers and as a result, we are deeply committed to protecting the safety
of our employees and patients.

In recent years, we have found that unknown individuals are exploiting public right to know
laws to harass and intimidate our employees. In Maine, anonymous emails have submitted
FOAA requests seeking all information available for a number of our medical practitioners. On
one occasion in the fall of 2012, the entire nursing licensing file of an employee was made
public to unidentified entities and subsequently posted in hostile contexts on the internet.
Information that was released included: home address and telephone numbers, the licensee’s
social security number, and a photograph of the licensee’s face provided at the time of original
application as well as other sensitive information, which caused a legitimate concern for the
personal safety of our employee.

Following this incident, safety concerns were raised to the Maine State Board of Nursing and
the Attorney General’s office. During those conversations, we received conflicting answers
regarding what information is protected, what is considered public and how these requests
should be satisfied. At the conclusion of the conversations, we were told that social security
numbers would be redacted, and nurses would be notified when the state receives these
requests prior to the release of information to provide the impacted person an.opportunity to
take action if they chose.

Last year, another series of anonymous emails were submitted for our practitioners. The nurses
received no notification aside from a copy of the letter indicating that their licensing file had
been released to guptro2@hushmail.com. While no social security numbers were released this
time, the information still included addresses, school transcripts, photos and other personal
information collected for a license application. The release of this information was incredibly
upsetting for our employees and posed legitimate security risks for our organization.




While these requests impacted our employees, the safety risks that exist are not unique to us.
Any licensed professional could find themselves a victim of harassment or worse as a result of
the information released through these types of FOAA requests.

Recognizing the need for safety precautions, the legislature has enacted laws that provide
added protections for certain licensed professionals including private investigators, social
workers and members of the Maine Gaming Board. In these cases, a variety of personal
information is protected from public disclosure.

Further highlighting the need for legislation is the fact that we have found that licensing boards
respond to these FOAA requests differently as there is no uniform response laid out in the law
that fairly balances the rights of the public with the safety concerns of the private citizen.

We ask the Right to Know Advisory Committee to consider developing legislation that creates a
consistent approach to FOAA requests that provides appropriate protections for licensed
individuals.

Thank you for your time and attention.

Sincerely,

Nicole Clegg

Vice President of Public Policy

Planned Parenthood of Northern New England



RIGHT TO KNOW ADVISORY COMMITTEE

AGENDA
August 17,2016
1:00 p.m.
Room 438, State House, Augusta
Convene
1. Welcome and Introductions
2. Review of draft letter to Judiciary Committee regarding public records exception enacted in LD
484 (Public Law 2015, chapter 161) relating to hazardous material transported by railroads
3. Discussion regarding public access to personal contact information for professions and
occupations licensed by the State
4. Public Access Ombudsman update & recap of Public Access Officer training
e Brenda Kielty, Public Access Ombudsman
5. Discussion regarding potential Right to Know Advisory Committee public hearing
6. Review subcommittee recommendations relating to existing public records exceptions
7. Discussion regarding Criminal History Record Information Act (CHRIA) and the Judicial Branch
8. Discussion regarding proposal to require local boards and committees to record executive
sessions and preserve these records so that they may be legally discoverable in case of a dispute
about the content or propriety of the discussion held during these sessions
9.

Discussion regarding anonymous FOAA requests and the extent to which an agency can ask the
purpose of a FOAA request

10. Other issues or questions

Adjourn

Right to Know Advisory Committee Meeting, August 17, 2016







Hon. David C. Burns, Chair Kelly Morgan
Hon. Kimberly Monaghan Christopher Parr
Suzanne Goucher Linda Pistner
Stephanie Grinnell Harry Pringle
A.J. Higgins Helen Rankin
Richard LaHaye Luke Rossignol
Mary Ann Lynch William Shorey
Judy Meyer Eric Stout
STATE OF MAINE
RIGHT TO KNOW ADVISORY COMMITTEE
{date}

Sen. David C. Burns, Senate Chair
Rep. Barry J. Hobbins, House Chair
Joint Standing Committee on Judiciary
100 State House Station

Augusta, Maine 04333-0100

Dear Sen. Burns and Rep. Hobbins,

At the Judiciary Committee’s request, the Right to Know Advisory Committee reviewed the
public records exception in current law that protects as confidential records provided by a
railroad company describing hazardous materials transported by the railroad company that are in
the possession of a state or local emergency management agency or law enforcement agency, a
fire department or other first responder. See 1 MRSA §402, sub-§3, JU. We understand that your
request was prompted by media articles following enactment of the exception indicating that the
public’s access to information about the transportation of crude oil through the State may be
limited and your interest in ensuring that the public have an additional opportunity to comment
and, if necessary, to recommend changes to current law.

The Advisory Committee discussed the public records exception and agreed that the exception
may benefit from additional consideration. Although the Advisory Committee offers these
comments, we recommend that the Judiciary Committee consider submitting a committee bill to
the First Regular Session of the 128™ Legislature so that the current exception may be fully
vetted by the Legislature in a manner that allows the most meaningful participation by
stakeholders, state and local government entities and other members of the public.

The Advisory Committee believes that the current exception is not intended to prevent public
access to summary or aggregate information about the transportation of hazardous materials by
rail in the State, particularly crude oil, or to prohibit disclosure of information about spills or
discharges of hazardous materials. The Advisory Committee expressed the following concerns
about the current exception as written.

e Does public disclosure jeopardize the safety of the public and if so, does that safety
interest substantially outweigh the public interest in disclosure of the records?



e Does public disclosure disadvantage a business or financial interest and, if so, does that
interest substantially outweigh the public interest in disclosure of the records?

e Is the language of the current exception too broad? Is the proposed exception as narrowly
tailored as possible? The current law references records describing hazardous materials
transported by rail as defined in 49 Code of Federal Regulations 172.101 and represents a
table of more than 200 pages identifying hazardous materials subject to the exception.

e Does the current language need to be clarified? Does the exception apply to records
possessed by the Department of Environmental Protection that relate only to its function
as a “first responder”? Are records held by the DEP that are collected from railroad
companies for other purposes subject to the exception?

o Is the exception intended to limit the release of information on a retrospective basis? How

long should information be kept confidential?.

We are hopeful that we’ve provided enough information to assist you in further evaluating this
public records exception. Please feel free to contact us or our committee staff if you have any
questions or would like additional input.

Thank you for your consideration.

Sincerely,

Sen. David C. Burns, Chair
Right to Know Advisory Committee

cc: Right to Know Advisory Committee
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STATE OF MAINE
HOUSE OF REPRESENTATIVES
127TH LEGISLATURE
FIRST REGULAR SESSION

COMMITTEE AMENDMENT “  ” to H.P. 802, L.D. 1171, Bill, “An Act To
Protect Certain Information under the Maine Human Rights Act”

Amend the bill in section 1 in paragraph B in the 8th line (page 1, line 11 in L.D.) by

inserting after the following: "investigation." the following: 'The commission may direct
that information designated confidential under subsection 5 be redacted from records and

documents before those records and documents are provided to the commission.'

Amend the bill by striking out ali of section 2 and inserting the following;

'Sec. 2. 5 MRSA §4612, sub-§5, as amended by PL 2011, c. 613, §20 and
affected by §29, is repealed vand the following enacted in its place:

5. Confidentiality. The Legislature finds that a person who participates in the

commission's investigative process as a_complainant, a respondent or otherwise has a
right to privacy in certain information the person provides to the commission. This

subsection governs the confidentiality of certain information.

A. The following information is confidential and may not be disclosed:

(1) The identity of a person who is not a party to a complaint;

(2) Medical, counseling, psychiatric and other records revealing a person's
medical or mental health condition or disability:

(3) The identity of a minor, including a minor who is a party to a complaint:

(4) Personnel records. including payroll records:

(5) Social security numbers, personal telephone numbers and home addresses.
unless a home address is a material fact at issue in an investigation;

(6) Banking and financial information, including credit checks, unless such
information is directly related to an undue burden defense or other material fact
at issue in an investieation:

(7) Criminal history record information that is not otherwise made public by law:
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(8) Evidence of conduct or statements made in compromise settlement
negotiations, offers of settlement and any final agreements made prior to the
conclusion of an investigative process. unless the parties otherwise agree in

writing; and

(9) The identity of a complainant or a 3rd-party witness who has established a
compelling and immediate need to proceed with or participate in an investigation

with anonymity or a pseudonym. This need must be determined necessary by the
commission or its executive director to avoid imminent and serious harm.,

B. Information designated as confidential in paragraph A may not be released
without the written authorization of the person who is the subject of the information,

except that during an investigation conducted pursuant to subsection 1, if the case
relates to the complainant's medical diagnosis or disability, the respondent is entitled
to receive unredacted copies of the complainant's medical records, medical diagnoses,
medical information and information regarding any disability experienced by _the

complainant. Information under this paragraph may be released by the commission
to the respondent only if:

(1) _The complainant authorizes that disclosure to the respondent by signing a
medical release form provided by the commission; and

(2) The respondent signs a nondisclosure agreement provided by the commission
and agrees to keep all medical. counseling, psychiatric or other records that
reveal that person's medical or mental health condition or disability confidential
during the pendency of the investigation and after the investigation has
concluded.

C. Nothing in this subsection may be construed to limit the ability of the commission

during the pendency of an investigation or during its deliberations in a complaint at a
public hearing to consider or discuss information designated confidential under this
subsection, if that information is relevant to consideration of and deliberation in the

complaint,

D. At the close of the investigation, the signed report of the investigator is a public
record. Drafts of the report of the investigator are not public records except that if the
final recommendation to_the commission has been changed during the editing
process, the final draft containing the earlier recommendation is a public record.

E. Nothing in this subsection may be construed to limit the ability of a person to
provide written authorization to disclose information about that person that is
designated confidential by this section.'

SUMMARY.

This amendment is the majority report of the committee. It replaces section 2 of the
bill but, like the bill, it revises the confidentiality provisions of the Maine Human Rights
Act. This amendment protects from public disclosure information in the records of the
Maine Human Rights Commission that identifies a minor, a person's medical condition or
disability, the identity of a person not a party to a complaint at the commission, personnel
records, social security numbers, residential addresses and personal phone numbers,
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COMMITTEE AMENDMENT

W



N U b

COMMITTEE AMENDMENT “  ”to HP. 802, L.D. 1171

banking and financial information, criminal history information not otherwise made
public by law and the identity of a person who has established a compelling and
immediate need to proceed with or participate in a commission investigation with
anonymity. :

FISCAL NOTE REQUIRED
(See attached)
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1 Be it enacted by the People of the State of Maine as follows:

2 Sec. 1. 5 MRSA §4612, sub-§1, 9B, as amended by PL 2009, c. 235, §2, is
3 further amended to read: '
4 B. The commission or its delegated commissioner or investigator shall conduct such
5 preliminary investigation as it determines necessary to determine whether there are
6 reasonable grounds to believe that unlawful discrimination has occurred. In
7 conducting an investigation, the commission, or its designated representative, must
8 have access at all reasonable times to premises, records, documents, individuals and
9 other evidence or possible sources of evidence and may examine, record and copy
10 those materials and take and record the testimony or statements of such persons as are
11 : reasonably necessary for the furtherance of the investigation. The commission may
12 issue subpoenas to compel access to or production of those materials or the
13 appearance of those persons, subject to section 4566, subsections 4-A and 4-B, and
14 may serve interrogatories on a respondent to the same extent as interrogatories served
15 in aid of a civil action in the Superior Court. The commission may administer oaths.
16 The complaint and evidence collected during the investigation of the complaint, other
17 than data identifying-persens—not—parties—to—the-complaint designated confidential
18 under subsection 5, is a matter of public record at the conclusion of the investigation
19 of the complaint prior to a determination by the commission. An investigation is
20 concluded upon issuance of a letter of dismissal or upon listing of the complaint on a
21 published commission meeting agenda, whichever first occurs. Priot to the
22 conclusion of an investigation, all information possessed by the commission relating
23 to the investigation is confidential and may not be disclosed, except that the
24 commission and its employees have discretion to disclose such information as is
25 reasonably necessary to further the investigation. Notwithstanding any other
26 provision of this section, the complaint and evidence collected during the
27 investigation of the complaint may be used as evidence in any subsequent
28 proceeding, civil or criminal. The commission must conclude an investigation under
29 this paragraph within 2 years after the complaint is filed with the commission.
30 Sec. 2. 5 MRSA 84612, sub-§5, as amended by PL 2011, c. 613, §20 and affected
31 by §29, is repealed and the following enacted in its place:
32 5. Confidentiality.  This subsection governs the confidentiality of certain
33 " information, ‘
34 A. Records of the commission that are open to the public under Title 1. chapter 13
35 must be kept in such a manner as to ensure that:
36 (1)_Information identifying a person who is not a party to a complaint under this
37 chapter as a complainant or a respondent is not reflected in the record; and
38 (2)_Medical records, medical diagnoses, medical information and information
39 regarding a complainant's disability is not reflected in the record.
40 B. Information identifying a minor is confidential and records of the commission that
41 are open to the public under Title 1, chapter 13 must be kept in such a manner as to
42 ensure that information identifying a minor is not reflected in the record.
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C. Medical records, medical diagnoses, medical information and information
regarding an individual’s disability are confidential and may not be released without
the written authorization of the individual who is the subject of the medical records,
medical diagnoses. medical information and information regarding the disability,
except that:
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(1) During an investigation conducted pursuant to subsection 1. the commission
or its delegated commissioner or investigator may request and is entitled to
receive access to the complainant’s medical records, medical diagnoses, medical
information and _information regarding any disability experienced by the
complainant;

(2) During an investigation conducted pursuant to subsection 1. medical records.
medical diagnoses, medical information and information regarding an
individual’s disability that are used by an investigator must be provided to the
commission or its delegated commissioner or investigator with the names
redacted of individuals who are not parties to the complaint, except that, upon
request, the commission or its delegated commaissioner or investigator and the
complainant may receive unredacted records;

(3) During an investigation conducted pursuant to subsection 1, if the case

relates to the complainant’s medical diagnoses or disability, the respondent is
entitled to receive unredacted copies of the complainant’s medical records,
medical diagposes, medical information and information regarding any disability
experienced by the complainant, if:

(a) The complainant authorizes that disclosure to the respondent by signing
the medical release form provided by the commission; and

(b) _The respondent signs the nondisclosure agreement provided by the
commission;

(4) Nothing in this paragraph may be construed to limit the ability of the
commission during the pendency of an investigation or during its deliberations on
a complaint at a public hearing to consider or discuss a complainant’s medical
records. medical diagnoses, medical information and information regarding any
disability experienced by the complainant if that information is relevant to
consideration of and deliberation on the complaint; and

(5) The commission may provide to the parties to a complaint and their counsel
an unredacted copy of an investigator’s report concerning that complaint.

Nothing in this paragraph may be construed to limit the ability of a complainant or

other individual to provide written authorization to disclose the complainant's or the

individual's own medical records, medical diagnoses, medical information and

information regarding the complainant's or the individual's disability.

SUMMARY

This bill protects from public disclosure information in the records of the Maine
Human Rights Commission that identifies minors. It also designates as confidential
medical records, medical diagnoses, medical information and information regaxdiﬁg an
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individual’s disability contained in the commission's records. The bill specifies that
medical records, medical diagnoses, medical information and information regarding an
individual’s disability may not be disclosed without the written authorization of the
individual who is the subject of the medical records or medical diagnoses and provides
specific exceptions designed to authorize disclosure necessary to further investigation of
and deliberation on complaints.
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Testimony in Support of
LD 1171, An Act to Protect Certain Information under the Maine Human Rights Act

Senator Burns, Representative Hobbins and Fellow Members of the Judiciary Committee, | am pleased to present to you,
LD 1171, An Act to Protect Certain Information under the Maine Human Rights Act.

The Maine Human Rights Act was enacted to prevent discrimination based on race, color, sex, sexual orientation,
physical or mentat disability, religion, ancestry or national origin, age and familial status. The Act invests the Maine
Human Rights Commission, an investigative agency, with the power to investigate all forms of discrimination in order to
promote the full enjoyment of human rights by our citizens. In doing so, the Commission has the power to conduct
hearings, request and subpoena records, and do everything reasonably necessary to perform its duties. '

The Commission’s ability to investigate complaints and collect all relevant information to the complaint is necessaril
g8 y

fairly vast, and often may involve the collection of otherwise highly confidential records, including medical records, for
example.

I have spansored LD 1171 because under current law, the only information collected in the course of an investigation
that is designated as confidential at the conclusion of the investigation is “data identifying persons not parties to the

complaint.” All other information collected during the course of an investigation is specifically designated as “a matter of
" public record at the conclusion of the investigation of the complaint prior to a determination by the commission.”

The effect of current law is that otherwise confidential, highly sensitive records that are collected in the course of an
investigation automatically become a matter of public record at the conclusion of an investigation. If, for example, a
parent or guardian files a complaint on behalf of a child, the identity of that child is automatically a matter of public
record at the conclusion of an investigation. if someone files a complaint alleging disability discrimination, and the
Commission receives highly sensitive medical records during the course of the investigation, all of these otherwise
confidential medical records automatically become a matter of public record at the conclusion of the investigation.
There are no exceptions, except for the identity of third parties. This is not right. A person should not have to choose

between asserting their rights and keeping highly sensitive, otherwise confidential records private. LD 1171 reasonably
and fairly addresses this problem.

LD 1171 designates as confidential, and protects from public disclosure, certain records that are otherwise confidential
and it also protects from public disclosure the identification of minors. The bill also retains the current provision
allowing for conﬁdentialit\} for third parties. While LD 1171 ensures protection of certain records, it aliows for the
individual who is the subject of the records to provide written authorization for disclosure. The bill also anticipates and
allows exceptions for disclosures necessary to investigate complaints, or deliberation on complaints, at public hearing.

LD 1171 simply proiects from public disclosure records that are otherwise confidential, and by daing so ensures that the
Commission can do its work investigating complaints while at the same time ensuring that sensitive medical information

will not automatically become public record at the conclusion of an investigation. | urge you to support this important
legislation.

District 84 Hallowell, Manchester and West Gardiner
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Maine Human Rights Commission
# 51 State House Station, Augusta, ME 04333-0051

Physical location: 19 Union Street, Augusta, ME 04330
Phone (207) 624-6290 ® Fax (207) 624-8729 = TTY: Maine Relay 711

www.maine.gov/mhrc
Amy M. Sneirson Barbara Archer Hirsch

EXECUTIVE DIRECTOR . COMMISSION COUNSEL
April 28, 2015 :

The Honorable David Burns, Senate Chair
The Honorable Barry Hobbins, House Chair
Joint Standing Committee on Judiciary
100 State House Station

Augusta, ME 04333

Re: LD 1171, “An Act to Protect Certain Identifying Information under the Maine Human Rights Act”
Dear Senator Burns, Representative Hobbins, and members of the Joint Standing Committee on Judiciary:

. The Maine Human Rights Commission - the State agency charged with enforcing the Maine Human
Rights Act, 5 M.R.S, §§ 4551, et seq. ("MHRA”) - has the duty of investigating, conciliating, and at times
litigating discrimination cases under the MHRA. It is also charged with promulgating rules and regulations to
effectuate the MHRA and with making recommendations for further legislation or executive action
concerning infringements on human rights or personal dignity in Maine. 5 M.R.S. § 4566(7), {11). To that.

end, the Commission is pleased to provide this testimony in support of LD 1171.

The MHRA - which makes it unlawful to discriminate in employment, housing, education, public
accommodations, and extension of credit - declares it to be the State’s policy to prevent discrimination
against a person with a physical or mental disability, race/color, sex, sexual orientation, age, religion, and
ancestry/national origin®. 5 M.R.S. §§ 4552 and 4572.

Records related to medical conditions or disabilities

To take advantage of the remedies offered under the MHRA, a person must file a claim with the
Maine Human Rights Commission (“Commission”) and understand that his/her complaint will be sent to the
" party about whom they are complaining. If a claim relates to disability, the complainant must filea release
~ allowing the respondent to share medical records and discuss them with the Commission so the Commission
can consider the disability-related issues at hand. This means that complainants must allow their current and
former employers, housing providers, restaurants, hotels, doctors, etc., to consider highly personal medical
or disability-related information as part of the Commission’s process. While our investigative process is
pending, the Commission has a statutory obligation to maintain confidentiality of records here — we cannot

2 The MHRA also prohibits discrimination in employment because of a previous assertion of a workers’ compensation
claim or actions protected under the Whistleblowers’ Protection Act, and in housing because of familial status and
source of income. 5 M.R.S. § 4572,
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even confirm that a particular complaint has been filed here. See 5 M.R.S. § 4612(1)(B)(“Prior to the
conclusion of an investigation, all information possessed by the commission relating to the investigation is
confidential and may not be disclosed, except that the commission and its employees have discretion to
disclose such information as is reasonably necessary to further the investigation.”). The parties each sign a
non-disclosure agreement as well, agreeing to keep anything that they learn through our process
confidential. This offers complainants some measure of confidentiality for their medlcal or disability-related
records durmg our process.

However, this measure of confidentiality ends when a case is dismissed, withdrawn, or completed via
investigation here. At that point, under the MHRA, everything in a case file becomes subject to the Freedom
of Access Act (1 M.R.S. §§ 400 et seq.). The MHRA specifically provides that “[t]he complaint and evidence
collected during the investigation of the complaint, other than data identifying persons not parties to the
complaint, is a matter of public record at the conclusion of the investigation of the complaint prior to a
determination by the commission.” 5 M.R.S. § 4612(1)(B) (also providing that “[a]n investigation is concluded
upon issuance of a letter of dismissal or upon listing of the complaint on a published commission meeting
agenda, whichever first occurs.”) There are only two exceptions provided under the MHRA to the FOAA
mandate: information related to the identities of third-party witnesses (anyone who is not the complainant
or respondent) and information related to settlement. That means that a complainant’s medical or disability-
related information filed here to support his or her case becomes available to the public and medla when a
case is finished, no matter how private it may be.

This serves as a strong disincentive for people with disabilities to file complaints with the Commission,
and leaves people with disabilities with an unacceptable choice to make in order to assert the rights the
MHRA guarantees them. They can seek to enforce their rights under the MHRA, but only if they totally give
up any right to privacy about the disabiiity and/or medical records related to their assertion of rights. In this
digital age of social media and records that live on the Internet forever, anyone can make a request under
FOAA and review anyone else’s disability or medical records on file here and put them on the Internet for
anyone to read. This should not be the price a person has to pay'to claim rights under the MHRA.

This is not a theoretical situation — it happens in our office and around Maine every single day.

2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Complaints/year 628 700 718 819 B49 666 772 643 654 656
Allegations/year ‘ ) 509 1014 1097 1399 1132 1191 1337 . 1272 1266 1567
Disability allegations per year 281 308 346 467 450 438 450 445 448 581

There is another important benefit to the proposal in LD 1171 related to medical information, and
that is to protect the medical information about any persons who are not parties but who are involved in our
investigations, whether as witnesses or even counsel for parties. The MHRA specifically states that the
identities of third parties must be kept confidential even under FOAA (5 M.R.S. § 4612(1)(B )), so when we are
responding to FOAA requests we must redact voluminous records to remove the names of third parties.
However, this does nothing to remove from public disclosure medical or disability information in our files
related to those third parties (albeit without a person’s name on it, which we redact). Often, we have
counsel who request accommodations related to their own medical conditions during our process, and we
have no way to keep that information confidential. Similarly, if a respondent raises a defense that involves
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comparing a complainant to other persons with medical conditions or disabilities, the comparator’s medical
conditions become part of the public record (with name redacted #) when our investigation is closed. In this
day and age, it is often not difficuit for members of the public to put clues together and to figure out the
comparator’s or lawyer’s name and put it together with the medical information. This cannot be what the
drafters of the MHRA intended.

We have considered this issue to see if there is any other avenue for claiming that individuals’ medical
records and disability-related information might be protected from FOAA disclosure, and do not see any
approach other than whatis presented in LD 1171. Although there are many, many existing exceptions to’
FOAA already, none of them seem to apply in this scenario. For example, 22 M.R.S. §1711-C protects health
care information but that statute is directed at disclosures by a health care practitioner or facility. Similarly,
the federal Health Insurance Portability and Accountability Act (“HIPAA”) establishes national standards to
~ protect individuals’ medical records and other personal health information, but it applies to health plans,
health care clearinghouses, and those health care providers that conduct certain health care transactions
electronically. |

The proposals in LD 1171 are carefully tailored to ensure that respondents have a full opportunity to
argue the medical or disability concerns at issue throughout our investigation process and at a Commission
hearing, and to ensure that our Commissioners have the opportunity to consider the medical/disability
details in deciding whether discrimination happened in a particular case. Representative Warren's proposal
takes care to outline provisions allowing Commission staff, Commissioners, and parties full access to medical
information (after appropriate releases are signed) and full opportunity to utilize those during the
investigative and hearing processes at the Commission, and then properly makes the records confidential
unless the person whose records are at issue consents in writing to their publication. Her bill also specifies
that when a respondent provides the Commission with information about a witness’s or other individual’s

“medical conditions as part of its defense, the respondent must redact the name of the witness/individual
before providing the information to the Commission; currently, we spend enormous amounts of staff time
redacting the names of third party witnesses or other comparator individuals from respondents’ documents
when answermg a FOAA request.

LD 1171’s proposals regarding shielding medlcal/d;sablhty records that are part of Commission
investigative files from FOAA should be enacted.

Records related to identities of minor children

The second proposal in LD 1171 is to allow the Commission to protect the identities of minor children
involved in Commission complaints or cases. Just as described above with respect to medical/disability
records; the identities of minor children whose parents bring complaints on behalf of their children must
become public and subject to FOAA when their cases end here. Although we can utilize pseudonyms for the
minors while the case is pending at the Commission, we cannot shield the identity information of the minor

3 We do also redact a few other types of personally identifiable information that other statutes or FOAA already exempt
from public disclosure, such as residential addresses and Social Security numbers.
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or parents once the investigation ends and the case records are subject to FOAA. In this day and age of social
media, a parent’s choice to bring a complaint on behalf of his or her child would go viral instantly and would
live on the internet forever, following that child for a lifetime. This can be a strong disincentive for parents to
assert the rights of their children, as can the unfortunate possibility that that families and students could put
themselves at risk if they make claims against their schools and that becomes public information.

This, too, is not a theoretical situation. In 2015 so far, we have received 16 complaints that parents
filed on behalf of their minor children. That number is not unusual, given that in prior years we received an
average of 18 such complaints per year (2014=9; 2013=12; 2012=17; 2011=14; and 2010=21).

We currently have no mechanism at all to shield the names of minor children from the public under
FOAA. LD 1171 would allow us to do that, and we urge you to adopt this portion of the bill as well.

Conclusion
Thank you for the opportunity to provide this testimony reflecting our strong support of LD 1171. The

Maine Human Rights Commission will be glad to discuss this matter at your convenience and/or be present at
the work session for further deliberation.

Sincerely,

Amy M. Sneirson
Executive Director

Cc: Maine Human Rights Commission



Dl

‘

SABILITY

April 28, 2015

Senator David Burns, Chair
Representative Barry Hobbins, Chair
Committee on Judiciary

c/o Legislative Information

100 State House Station

Augusta, ME 04333

Re: LD 1171, An Act to Protect Certain Information under the Maine Human Rights Act
Dear Chairman Bums, Chairman Hobbins and Members of the Judiciary Committee,

I appear today to offer tesimony on behalf of the Disability Rights Maine (DRM), Maine’s
Protection and Advocacy agency for people with disabilities, on LD 1171, An Act to Protect

* Certain Information under the Maine Human Rights Act. For the following reasons, we urge the

Committee to vote onght to pass this important and long overdue legislation.

" Through its operation of multiple federal and state funded programs, DRM advocates for

individuals with disabilities whose rights have been violated, who are at risk of abuse or neglect,
or who have faced discrimination on the basis of their disability. DRM séeks redress where rights
concerns arise related housing, education, physical access, rehabilitation, health care, community
supports, and employment. Additionally, DRM works toward public policy reform through
training, outreach and systemic advocacy.

As a Managing Attorney at Disability Rights Maine, I regularly represent individuals at the
Maine Human Rights Commission (“the Commission™), as I have done over the course of more
than fifteen years. In addition, I served as a Commissioner at the Maine Human Rights
Commission from 2005-2007. Further, in 2007, I was appointed by this Committee on Judiciary
to work with my colleagues who represent the business community to propose language for a
new definition of disability under the Maine Human Rights Act. As some of you may recall, the
new definition of disability that we proposed was voted ought to pass by this Committee and was
subsequently enacted by the Maine Legislature on June 21, 2007, '

Over my many years of representing complainants, working with investigators and other
Commission staff] assisting individuals in fact finding and Commission hearings, as well as
.presiding over Commission meetings with my fellow commissioners, I have become very
familiar with the workings of the Maine Human Rights Act, including what works well in the

24 Stone Street, Suite 204, Augusta, ME 04330
207.626.2774 « 1.800.452.1948 « Fax: 207.621.1419 - drme.org

MAINE’S PROTECTION AND ADVOCACY AGENCY FOR PEOPLE WITH DISABILITIES



law and what could be improved. I firmly believe that LD 1171 is long overdue and will
significantly improve the workings of the Commission by (1) ensuring that investigators will
have the freedom to fully and fairly investigate claims of discrimination and (2) sensitive

medical records and identities of minors will be protected from becoming public record at the
close of an investigation.

As you know, the Maine Human Rights Act specifically designates the Maine Human Rights
Commission as the agency to investigate discrimination complaints based on disability, sex,
religion or any other class designated as protected under the Act, 5 M.R.S.A. §4552. In order to
carry out the purposes of the Act, the Commission must investigate all forms of discrimination
and make recommended findings with regard to whether discrimination occurred. 5 MLR.S.A.
§4566. In the course of its work, the Commission often must, by necessity, receive otherwise
confidential records, it may subpoena records and compel parties to produce information. 5
M.R.S.A. §4566. The problem with the current statute is that almost everything in the
investigator’s file becomes public once an investigation is completed, no matter how sensitive or
otherwise confidential a record is.

In fact, the only information collected in the course of an investi gation that is designated as
confidential at the conclusion of the investi gation is “data identifying persons not parties to the
complaint.” 5 MLR.S.A. 4612(1)(B). All other information automatically becomes “a matter of
public record at the conclusion of the investigation.” 5 M.R.S.A. 4612(1)(B). This is particularly

and most obviously difficult and problematic for complainants who have alleged disability
discrimination.

All parties, in order to prove or avoid liability, are required to meet their burden of proofin
bringing or defending a claim of discrimination at the Commission. For disability discrimination
complainants, this often means having to disclose otherwise confidential medical records in
order to show that they have a qualifying disability, For example, this might include records
which prove that the complainant has a physical or mental impairment that substantially limits
one or more major life activities. Individuals also are required to sign releases of information for
the Commission in order to allow the investigator to obtain records from employers which may
contain sensitive medical information, Commonly this may also include a detailed letter from a
physician recommending reasonable accommodation based on an “invisible” disability such asg
bipolar disorder or HIV which has not been publicly disclosed. In instances such as these, the
complainant would have fo provide sensitive, otherwise confidential medical records to the
investigator in order to meet their burden of proof. Under current statnte, there is nothing

preventing these records from automatically becoming public at the close of an investigation, LD
1171 is an effective solution to this proble

LD 1171 protects some of the most sensitive, often otherwise confidential records from public
disclosure, including identity of minors and medical records, diagnoses, medical information and
other information regarding disability, Yet it strikes a reasonable balance which will allow
mndividuals who are the subject of the records the ability to disclose the records with written
authorization. In addition, LD 1171 provides specific exceptions to authorize disclosure when
necessary to further the investigation and during deliberation of the complaint,



LD 1171 strikes an appropriate and fair balance between allowing free and unfettered
investigation and assures that certain highly sensitive records will not automatically become
public record. We respectfully urge this Committes to vote ought to pass on this important
legislation. -

Thank you.

Sincerely,

»‘ /u{a(k/v'_‘i (7(/0&/@

Kristin L. Aiello

Managing Attorney
DISABILITY RIGHTS MAINE
kaiello@drme.org
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Maine Revised Statutes
Title 5: ADMINISTRATIVE PROCEDURES AND SERVICES
Chapter 337: HUMAN RIGHTS ACT

§4612. PROCEDURE ON COMPLAINTS

1. Predetermination resolution; investigation. Upon receipt of such a complaint, the commission or
its delegated single commissioner or investigator shall take the following actions.

A. The commission or its delegated single commissioner or investigator shall provide an opportunity for
the complainant and respondent to resolve the matter by settlement agreement prior to a determination of
whether there are reasonable grounds to believe that unlawful discrimination has occurred. Evidence of
conduct or statements made in compromise settlement negotiations, offers of settlement and any final
agreement are confidential and may not be disclosed without the written consent of the parties to the
proceeding nor used as evidence in any subsequent proceeding, civil or criminal, except in a civil action
alleging a breach of agreement filed by the commission or a party. Notwithstanding this paragraph, the
commission and its employees have discretion to disclose such information to a party as is reasonably
necessary to facilitate settlement. The commission may adopt rules providing for a 3rd-party neutral
mediation program. The rules may permit one or more parties to a proceeding to agree to pay the costs of
mediation. The commission may receive funds from any source for the purposes of implementing a 3rd-
party neutral mediation program. [2007, c¢. 243, §5 (AMD).]

B. The commission or its delegated commissioner or investigator shall conduct such preliminary
investigation as it determines necessary to determine whether there are reasonable grounds to believe
that unlawful discrimination has occurred. In conducting an investigation, the commission, or its
designated representative, must have access at all reasonable times to premises, records, documents,
individuals and other evidence or possible sources of evidence and may examine, record and copy those
materials and take and record the testimony or statements of such persons as are reasonably necessary for
the furtherance of the investigation. The commission may issue subpoenas to compel access to or
production of those materials or the appearance of those persons, subject to section 4566, subsections 4-
A and 4-B, and may serve interrogatories on a respondent to the same extent as interrogatories served in
aid of a civil action in the Superior Court. The commission may administer caths. The complaint and
evidence collected during the investigation of the complaint, other than data identifying persons not
parties to the complaint, is a matter of public record at the conclusion of the investigation of the
complaint prior to a determination by the commission. An investigation is concluded upon issuance of a
letter of dismissal or upon listing of the complaint on a published commission meeting agenda,
whichever first occurs. Prior to the conclusion of an investigation, all information possessed by the
commission relating to the investigation is confidential and may not be disclosed, except that the
commission and its employees have discretion to disclose such information as is reasonably necessary to
further the investigation. Notwithstanding any other provision of this section, the complaint and evidence
collected during the investigation of the complaint may be used as evidence in any subsequent
proceeding, civil or criminal. The commission must conclude an investigation under this paragraph
within 2 years after the complaint is filed with the commission. [2009, c¢. 235, §2 (AMD).]

[ 2009, c. 235, §2 (AMD) .]

2. Order of dismissal. If the commission does not find reasonable grounds to believe that unlawful
discrimination has occurred, it shall enter an order so finding, and dismiss the proceeding.

[ 1871, <. 501, §1 (NEW) .]

3. Informal methods, conciliation. If the commission finds reasonable grounds to believe that unlawful
discrimination has occurred, but finds no emergency of the sort contemplated in subsection 4, paragraph B, it
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MRS Title 5 §4612. PROCEDURE ON COMPLAINTS

shall endeavor to eliminate such discrimination by informal means such as conference, conciliation and
persuasion. Everything said or done as part of such endeavors is confidential and may not be disclosed
without the written consent of the parties to the proceeding, nor used as evidence in any subsequent
proceeding, civil or criminal, except in a civil action alleging a breach of agreement filed by the commission
or a party. Notwithstanding this subsection, the commission and its employees have discretion to disclose
such information to a party as is reasonably necessary to facilitate conciliation. If the case is disposed of by
such informal means in a manner satisfactory to a majority of the commission, it shall dismiss the proceeding.

[2007, c. 243, §7 (AMD) -]

4. Civil action by commission.

A. If the commission finds reasonable grounds to believe that unlawful discrimination has occurred, and
further believes that irreparable injury or great inconvenience will be caused the victim of such
discrimination or to members of a racial, color, sex, sexual orientation, physical or mental disability,
religious or nationality group or age group if relief is not immediately granted, or if conciliation efforts
under subsection 3 have not succeeded, the commission may file in the Superior Court a civil action
seeking such relief as is appropriate, including temporary restraining orders. In a complaint investigated
pursuant to a memorandum of understanding between the commission and the United States Department
of Housing and Urban Development that results in a reasonable grounds determination, the commission
shall file a civil action for the use of complainant if conciliation efforts under subsection 3 are
unsuccessful. [2011, c. 613, §19 (AMD); 2011, c. 613, §29 (AFF).]

B. Grounds for the filing of such an action before atternpting conciliation include, but are not limited to:

(1) In unlawful housing discrimination, that the housing accommodation sought is likely to be sold
or rented to another during the pendency of proceedings, or that an unlawful eviction is about to
occut; '

(2) In unlawful employment discrimination, that the victim of the discrimination has lost or is
threatened with the loss of job and income as a result of such discrimination;

'(3) In unlawful public accommodations discrimination, that such discrimination is causing
inconvenience to many persons;

(4) In any unlawful discrimination, that the victim of the discrimination is suffering or is in danger
of suffering severe financial loss in relation to circumstances, severe hardship or personal danger as
a result of such discrimination. [1991, c. 99, §30 (AMD).]

[ 2011, c. 613, §19 (AMD); 2011, c. 613, §2% (AFF) .]

5. Confidentiality of 3rd-party records. The Legislature finds that persons who are not parties to a
complaint under this chapter as a complainant or a respondent have a right to privacy. Any records of the
commission that are open to the public under Title 1, chapter 13, must be kept in such a manner as to ensure
that data identifying these 3rd parties is not reflected in the record. Only data reflecting the identity of these
persons may be kept confidential.

[ 2011, c. 613, §20 (AMD); 2011, c. 613, §295 (AFF) .]

6. Right to sue. If, within 180 days of a complaint being filed with the commission, the commission has
not filed a civil action in the case or has not entered into a conciliation agreement in the case, the complainant
may request a right-to-sue letter, and, if a letter is given, the commission shall end its investigation.

[ 1985, c. 462, Pt. A, §7 (AMD) .]

SECTION HISTORY

1871, c¢. 501, §1 (NEW). 18973, c. 347, $13 (AMD). 1973, c. 415, §2
(AMD) . 1973, c¢. 625, §37 (AMD). 1973, c. 705, §11 (AMD). 1973, c. 788,
§28 (AMD). 1975, c. 358, §15 (AMD). 1977, c. 648, §2 (AMD). 1981, c.
6, (AMD). 1983, c¢. 281, §§1,2 (AMD). 1885, c. 585, §§81,2 (AMD). 1991,
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Maine Revised Statutes

Title 1: GENERAL PROVISIONS
Chapter 13: PUBLIC RECORDS AND PROCEEDINGS

§403. MEETINGS TO BE OPEN TO PUBLIC; RECORD OF MEETINGS

1. Proceedings open to public. Except as otherwise provided by statute or by section 405, all public
proceedings must be open to the public and any person must be permitted to attend a public proceeding.

[ 2011, c. 320, Pt. C, §1 (NEW) .]

2. Record of public proceedings. Unless otherwise provided by law, a record of each public proceeding
for which notice is required under section 406 must be made within a reasonable period of time after the
proceeding and must be open to public inspection. At a minimum, the record must include:

A. The date, time and place of the public proceeding; [2011, c. 320, Pt. C, §1 (NEW).]

B. The members of the body holding the public proceeding recorded as either present or absent; and
[2011, c. 320, Pt. C, §1 (NEW).]

C. All motions and votes taken, by individual member, if there is aroli call. [2011, c¢. 320, Pt.
C, §1 (NEW).]

[ 2011, <. 320, Pt. C, §1 (NEW) .]

3. Audio or video recording. An audio, video or other electronic recording of a public proceeding
satisfies the requirements of subsection 2.

[ 2011, c. 320, Pt. C, §1 (NEW) .]

4. Maintenance of record. Record management requirements and retention schedules adopted under
Title 5, chapter 6 apply to records required under this section.

[ 2011, ¢. 320, Pt. C, §1 (NEW) .]

5. Validity of action. The validity of any action taken in a public proceeding is not affected by the
failure to make or maintain a record as required by this section.

[ 2011, c. 320, Pt. C, §1 (NEW) .]

6. Advisory bodies exempt from record requirements. Subsection 2 does not apply to advisory bodies
that make recommendations but have no decision-making authority.

[ 2011, ¢. 320, Pt. C, §1 (NEW) .}

SECTION HISTORY
1969, c¢. 293, (AMD). 1975, c. 422, §1 (AMD). 1975, c. 758, (RPR).
2009, c¢. 240, §1 (AMD). 2011, c. 320, Pt. C, §1 (RPR).

The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we require that you include the
following disclaimer in your publication:

All copyrights and other rights to statutory text are reserved by the State of Maine. The text included in this publication reflects changes
made through the First Regular Session of the 127th Maine Legislature and is current through October 15, 2015. The text is subject to
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Maine Revised Statutes

Title 1: GENERAL PROVISIONS
Chapter 13: PUBLIC RECORDS AND PROCEEDINGS

§405. EXECUTIVE SESSIONS

Those bodies or agencies falling within this subchapter may hold executive sessions subject to the
following conditions. [1975, c. 758, (NEW).]

1. Not to defeat purposes of subchapter. An executive session may not be used to defeat the purposes
of this subchapter as stated in section 401.

[ 2009, c. 240, §2 (AMD) .]

2. Final approval of certain items prohibited. An ordinance, order, rule, resolution, regulation,
contract, appointment or other official action may not be finally approved at an executive session.

[ 2009, c. 240, §2 (AMD) .}

3. Procedure for calling of executive session. An executive session may be called only by a public,
recorded vote of 3/5 of the members, present and voting, of such bodies or agencies.

[ 2009, c. 240, §2 (AMD) .]

4. Motion contents. A motion to go into executive session must indicate the precise nature of the
business of the executive session and include a citation of one or more sources of statutory or other authority
that permits an executive session for that business. Failure to state all authorities justifying the executive
session does not constitute a violation of this subchapter if one or more of the authorities are accurately cited
in the motion. An inaccurate citation of authority for an executive session does not violate this subchapter
if valid authority that permits the executive session exists and the failure to cite the valid authority was
inadvertent.

[ 2003, c. 709, §1 (AMD) .]

5. Matters not contained in meotion prehibited. Matters other than those identified in the motion to go
into executive session may not be considered in that particular executive session.

[ 2009, c. 240, §2 (AMD) .1}

6. Permitted deliberation. Deliberations on only the following matters may be conducted during an
executive session:

A. Discussion or consideration of the employment, appointment, assignment, duties, promotion,
demotion, compensation, evaluation, disciplining, resignation or dismissal of an individual or group of
public officials, appointees or employees of the body or agency or the investigation or hearing of charges
or complaints against a person or persons subject to the following conditions:

(1) An executive session may be held only if public discussion could be reasonably expected to
cause damage to the individual's reputation or the individual's right to privacy would be violated;

(2) Any person charged or investigated must be permitted to be present at an executive session if
that person so desires;
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MRS Title 1 §405. EXECUTIVE SESSIONS

(3) Any person charged or investigated may request in writing that the investigation or hearing of
charges or complaints against that person be conducted in open session. A request, if made to the
agency, must be honored; and

(4) Any person bringing charges, complaints or allegations of misconduct against the individual
under discussion must be permitted to be present.

This paragraph does not apply to discussion of a budget or budget proposal; [2009, c. 240, §2
(AMD) . ] '

B. Discussion or consideration by a school board of suspension or expulsion of a public school student or
a student at a private school, the cost of whose education is paid from public funds, as long as:

(1) The student and legal counsel and, if the student is a minor, the student's parents or legal
guardians are permitted to be present at an executive session if the student, parents or guardians so
desire; [2009, c. 240, §2 (AMD).]

C. Discussion or consideration of the condition, acquisition or the use of real or personal property
permanently attached to real property or interests therein or disposition of publicly held property or
economic development only if premature disclosures of the information would prejudice the competitive
or bargaining position of the body or agency; [1987, c. 477, §3 (AMD).]

D. Discussion of labor contracts and proposals and meetings between a public agency and its negotiators.
The parties must be named before the body or agency may go into executive session. Negotiations
between the representatives of a public employer and public employees may be open to the public if both
parties agree to conduct negotiations in open sessions; [1999, c. 144, §1 (RPR).]

E. Consultations between a body or agency and its attorney concerning the legal rights and duties of
the body or agency, pending or contemplated litigation, settlement offers and matters where the duties
of the public body's or agency's counsel to the attorney's client pursuant to the code of professional
responsibility clearly conflict with this subchapter or where premature general public knowledge would
clearly place the State, municipality or other public agency or person at a substantial disadvantage;
[2009, c. 240, §2 (AMD).]

F. Discussions of information contained in records made, maintained or received by a body or agency
when access by the general public to those records is prohibited by statute; [1999, c. 180, S§I
(AMD) . ]

G. Discussion or approval of the content of examinations administered by a body or agency for licensing,
permitting or employment purposes; consultation between a body or agency and any entity that provides
examination services to that body or agency regarding the content of an examination; and review of
examinations with the person examined; and [1999, c. 180, $2 (AMD).]

H. Consultations between municipal officers and a code enforcement officer representing the
municipality pursuant to Title 30-A, section 4452, subsection 1, paragraph C in the prosecution of an
enforcement matter pending in District Court when the consultation relates to that pending enforcement
matter. [1999, c. 180, §3 (NEW).]

[ 2009, c. 240, §2 (aMD) .]

SECTION HISTORY

1975, c. 758, (RPR). 1979, c. 541, SA3 (AMD). 1987, c. 477, §§2,3
(AMD) . 1987, c. 769, SAl (AMD). 1999, c. 40, §§1,2 (AMD). 1999, c.
144, §1 (AMD). 1999, c. 180, §§1-3 (AMD). 2003, c. 709, Sl (AMD).
2009, c. 240, §2 (AMD).
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Maine Revised Statutes

Title 1: GENERAL PROVISIONS
Chapter 13: PUBLIC RECORDS AND PROCEEDINGS

§407. DECISIONS

1. Conditional approval or denial. Every agency shall make a written record of every decision
involving the conditional approval or denial of an application, license, certificate or any other type of permit.
The agency shall set forth in the record the reason or reasons for its decision and make finding of the fact,
in writing, sufficient to appraise the applicant and any interested member of the public of the basis for the
decision. A written record or a copy thereof shall be kept by the agency and made available to any interested
member of the public who may wish to review it.

[ 1975, c. 758, (NEW) .]

2. Dismissal or refusal to renew contract. Every agency shall make a written record of every decision
involving the dismissal or the refusal to renew the contract of any public official, employee or appointee.
The agency shall, except in case of probationary employees, set forth in the record the reason or reasons
for its decision and make findings of fact, in writing, sufficient to apprise the individual concerned and any
interested member of the public of the basis for the decision. A written record or a copy thereof must be kept
by the agency and made available to any interested member of the public who may wish to review it.

[ 2008, c. 240, §3 (AMD) .]

SECTION HISTORY
1975, c. 758, (NEW). 2009, c. 240, §3 (AMD).

The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we require that you include the
following disclaimer in your publication:

All copyrights and other rights to statutory text are reserved by the State of Maine. The text included in this publication reflects changes
made through the First Regular Session of the 127th Maine Legislature and is current through October 15, 2015. The text is subject to
change without notice. It is a version that has not been officially certified by the Secretary of State. Refer to the Maine Revised Statutes
Annotated and supplements for certified text.

The Office of the Revisor of Statutes also requests that you send us one copy of any statutory publication you may produce. Our goal
is not to restrict publishing activity, but to keep track of who is publishing what, to identify any needless duplication and to preserve
the State's copyright rights.

PLEASE NOTE: The Revisor's Office cannot perform research for or provide legal advice or interpretation of Maine law to the public.
If you need legal assistance, please contact a qualified attorney.
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Maine Revised Statutes

Title 1: GENERAL PROVISIONS
Chapter 13: PUBLIC RECORDS AND PROCEEDINGS

§409. APPEALS

1. Reecords. Any person aggrieved by a refusal or denial to inspect or copy a record or the failure to
allow the inspection or copying of a record under section 408-A may appeal the refusal, denial or failure
within 30 calendar days of the receipt of the written notice of refusal, denial or failure to the Superior Court
within the State for the county where the person resides or the agency has its principal office. The agency or
official shall file a statement of position explaining the basis for denial within 14 calendar days of service of
the appeal. If a court, after a review, with taking of testimony and other evidence as determined necessary,
determines such refusal, denial or failure was not for just and proper cause, the court shall enter an order
for disclosure. Appeals may be advanced on the docket and receive priority over other cases when the court
determines that the interests of justice so require.

[ 2015, c. 249, §2 (AMD) .]

2. Actions. If any body or agency approves any ordinances, orders, rules, resolutions, regulations,
contracts, appointments or other official action in an executive session, this action is illegal and the officials
responsible are subject to the penalties hereinafter provided. Upon leaming of any such action, any person
may appeal to any Superior Court in the State. If a court, after a trial de novo, determines this action was
taken illegally in an executive session, it shall enter an order providing for the action to be null and void.
Appeals may be advanced on the docket and receive priority over other cases when the court determines that
the interests of justice so require.

[ 2011, ¢. 558, Pt. A, §2 (AMD) .]

3. Proceedings not exclusive. The proceedings authorized by this section are not exclusive of any other
civil remedy provided by law.

[ 2009, c. 240, §6 (AMD) .]

4. Attorney’s fees. In an appeal under subsection 1 or 2, the court may award reasonable attorney’s fees
and litigation expenses to the substantially prevailing plaintiff who appealed the refusal under subsection 1 or
the illegal action under subsection 2 if the court determines that the refusal or illegal action was committed in
bad faith. Attorney’s fees and litigation costs may not be awarded to or against a federally recognized Indian
tribe.

This subsection applies to appeals under subsection 1 or 2 filed on or after January 1, 2010.
[ 2009, c. 423, §1 (NEW) .]

SECTION HISTORY

1975, <. 758, (NEW). 1987, c. 477, §5 (AMD). 2007, c. 695, Pt. C, §1
(AMD) . 2009, c. 240, §§5, 6 (AMD). 2009, c. 423, §1 (AMD). 2011, c.
559, Pt. A, §81, 2 (AMD). 2011, c. 662, §6 (AMD). 2013, c. 350, §3
(AMD) . 2015, c. 249, §2 (AMD).
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Maine Revised Statutes
Title 1: GENERAL PROVISIONS
Chapter 13: PUBLIC RECORDS AND PROCEEDINGS

§408-A. PUBLIC RECORDS AVAILABLE FOR INSPECTION AND COPYING

Except as otherwise provided by statute, a person has the right to inspect and copy any public record
in accordance with this section within a reasonable time of making the request to inspect or copy the public
record. [2011, c. 662, §5 (NEW).]

1. Inspect. A person may inspect any public record during reasonable office hours. An agency or
official may not charge a fee for inspection unless the public record cannot be inspected without being
converted or compiled, in which case the agency or official may charge a fee as provided in subsection 8.

[ 2011, c. 662, §5 (NEW) .]

2. Copy. A person may copy a public record in the office of the agency or official having custody of the
public record during reasonable office hours or may request that the agency or official having custody of the
record provide a copy. The agency or official may charge a fee for copies as provided in subsection 8.

A. A request need not be made in person or in writing. [2011, c. 662, 85 (NEW).]
B. The agency or official shall mail the copy upon request. [2011, c. 662, §5 (NEW).]

[ 2011, c. 662, §5 (NEW) .]

3. Acknowledgment; clarification; time estimate; cost estimate. The agency or official having
custody or control of a public record shall acknowledge receipt of a request made according to this section
within 5 working days of receiving the request and may request clarification concerning which public record
or public records are being requested. Within a reasonable time of receiving the request, the agency or official
Shall provide a good faith, nonbinding estimate of the time within which the agency or official will comply
with the request, as well as a cost estimate as provided in subsection 9. The agency or official shall make a
good faith effort to fully respond to the request within the estimated time. For purposes of this subsection,
the date a request is received is the date a sufficient description of the public record is received by the agency
or official at the office responsible for maintaining the public record. An agency or official that receives a
request for a public record that is maintained by that agency but is not maintained by the office that received
the request shall forward the request to the office of the agency or official that maintains the record, without
willful delay, and shall notify the requester that the request has been forwarded and that the office to which
the request has been forwarded will acknowledge receipt within 5 working days of receiving the request.

[ 2015, c¢. 317, §1 (AMD) .]

4. (CONFLICT: Text as amended by PL 2015, c. 248, §1) Refusals; denials. If a body or an agency
or official having custody or control of any public record refuses permission to inspect or copy or abstract
a public record, the body or agency or official shall provide written notice of the denial, stating the reason
for the denial, within 5 working days of the receipt of the request for inspection or copying. A request for
inspection or copying may be denied, in whole or in part, on the basis that the request is unduly burdensome
or oppressive if the procedures established in subsection 4-A are followed. Failure to comply with this

subsection is considered failure to allow inspection or copying and is subject to appeal as provided in section
409.

[ 2015, c. 248, §1 (AMD) .]

Generated ‘ 1
12.10.2015



MRS Title 1 §408-A. PUBLIC RECORDS AVAILABLE FOR INSPECTION AND COPYING

4. (CONFLICT: Text as amended by PL 2015, c. 249, §1) Refusals; denials. If a body or an agency
or official having custody or control of any public record refuses permission to inspect or copy or abstract a
public record, the body or agency or official shall provide, within 5 working days of the receipt of the request
for inspection or copying, written notice of the denial, stating the reason for the denial or the expectation
that the request will be denied in full or in part following a review. Failure to comply with this subsection is
considered failure to allow inspection or copying and is subject to appeal as provided in section 409.

[ 2015, c. 249, 81 (AMD) .]

4-A. Action for protection. A body, an agency or official may seek protection from a request for
inspection or copying that is unduly burdensome or oppressive by filing an action for an order of protection
in the Superior Court for the county where the request for records was made within 30 days of receipt of the
request.

A. The following information must be included in the complaint if available or provided to the parties
and filed with the court no more than 14 days from the filing of the complaint or such other period as the
court may order:

(1) The terms of the request and any modifications agreed to by the requesting party;

(2) A statement of the facts that demonstrate the burdensome or oppressive nature of the request,
with a good faith estimate of the time required to search for, retrieve, redact if necessary and
compile the records responsive to the request and the resulting costs calculated in accordance with
subsection §;

(3) A description of the efforts made by the body, agency or official to inform the requesting party
of the good faith estimate of costs and to discuss possible modifications of the request that would
reduce the burden of production; and

(4) Proof that the body, agency or official has submitted a notice of intent to file an action under this
subsection to the party requesting the records, dated at least 10 days prior to filing the complaint for
an order of protection under this subsection. [2015, <. 248, §2 (NEW).]

B. Any appeal that may be filed by the requesting party under section 409 may be consolidated with an
action under this subsection. [2015, c. 248, §2 (NEW).]

C. An action for protection may be advanced on the docket and receive priority over other cases when
the court determines that the interests of justice so require upon the request of any party. [2015, c.
248, §2 (NEW).]

D. If the court finds that the body, agency or official has demonstrated good cause to limit or deny the
request, the court shall enter an order making such findings and establishing the terms upon which
production, if any, must be made. If the court finds that the body, agency or official has not demonstrated
good cause to limit or deny the request, the court shall establish a date by which the records must be
provided to the requesting party. [2015, <. 248, §2 (NEW).]

[ 2015, c. 248, §2 (NEW) .]

5. Schedule. Inspection, conversion pursuant to subsection 7 and copying of a public record subject to a
request under this section may be scheduled to occur at a time that will not delay or inconvenience the regular
activities of the agency or official having custody or control of the public record requested. If the agency or
official does not have regular office hours, the name and telephone number of a contact person authorized to
provide access to the agency's or official's records must be posted in a conspicuous public place and at the
office of the agency or official, if an office exists.

[ 2011, <. 662, §5 (NEW) .]
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MRS Title 1 §408-A. PUBLIC RECORDS AVAILABLE FOR INSPECTION AND COPYING

6. No requirement to create new record. An agency or official is not required to create a record that
does not exist.

[ 2011, c. 662, §5 (NEW) .]

7. Electronically stored public records. An agency or official having custody or control of a public
record subject to a request under this section shall provide access to an electronically stored public record
either as a printed document of the public record or in the medium in which the record is stored, at the
requester's option, except that the agency or official is not required to provide access to an electronically
stored public record as a computer file if the agency or official does not have the ability to separate or prevent
the disclosure of confidential information contained in or associated with that file.

A. If in order to provide access to an electronically stored public record the agency or official converts
the record into a form susceptible of visual or aural comprehension or into a usable format for inspection
or copying, the agency or official may charge a fee to cover the cost of conversion as provided in
subsection §. [2011, c. 662, §5 (NEW).]

B. This subsection does not require an agency or official to provide a requester with access to a computer
terminal. [2011, <. 662, §5 (NEW).]

[ 2011, c. 662, 8§85 (NEW) .]

8. Payment of costs. Except as otherwise specifically provided by law or court order, an agency or
official having custody of a public record may charge fees for public records as follows.

A. The agency or official may charge a reasonable fee to cover the cost of copying. [2011, c.
662, §5 (NEW).]

B. The agency or official may charge a fee to cover the actual cost of searching for, retrieving and
compiling the requested public record of not more than $15 per hour after the first hour of staff time

per request. Compiling the public record includes reviewing and redacting confidential information.
[2011, c. 662, §5 (NEW).]

C. The agency or official may charge for the actual cost to convert a public record into a form
susceptible of visual or aural comprehension or into a usable format. [2011, c. 662, §5
(NEW) .]

D. An agency or official may not charge for inspection unless the public record cannot be inspected
without being compiled or converted, in which case paragraph B or C applies. [2011, c¢. 662, §5
(NEW) .1

E. The agency or official may charge for the actual mailing costs to mail a copy of arecord. [2011,
c. 662, §5 (NEW).]

[ 2011, c. 662, §5 (NEW) .]

9. Estimate. The agency or official having custody or control of a public record subject to a request
under this section shall provide to the requester an estimate of the time necessary to complete the request and
of the total cost as provided by subsection 8. If the estimate of the total cost is greater than $30, the agency
or official shall inform the requester before proceeding. If the estimate of the total cost is greater than $100,
subsection 10 applies.

[ 2011, c. 662, §5 (NEW) .]

10. Payment in advance. The agency or official having custody or control of a public record subject to
a request under this section may require a requester to pay all or a portion of the estimated costs to complete
the request prior to the search, retrieval, compiling, conversion and copying of the public record if:

A. The estimated total cost exceeds $100; or [2011, <. 662, 85 (NEW).]
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MRS Title 1 §408-A. PUBLIC RECORDS AVAILABLE FOR INSPECTION AND COPYING

B. The requester has previously failed to pay a properly assessed fee under this chapter in a timely
manner. [2011, c. 662, §5 (NEW).]

[ 2011, c. 662, §5 (NEW) .l

11. Waivers. The agency or official having custody or control of a public record subject to a request
under this section may waive part or all of the total fee charged pursuant to subsection 8 if:

A. The requester is indigent; or [2011, c. 662, §5 (NEW).]

B. The agency or official considers release of the public record requested to be in the public interest

because doing so is likely to contribute significantly to public understanding of the operations or

l/ activities of government and is not primarily in the commercial interest of the requester. [2011, c.
662, §5 (NEW).]

[ 2011, c. 662, §5 (NEW) .]

SECTION HISTORY
2011, c¢. 662, §5 (NEW). 2013, c. 350, §81, 2 (AMD). 2015, c. 248, 8§81,
2 (AMD). 2015, c. 249, §1 (AMD). 2015, c. 317, §1 (AMD).
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Right to Know Advisory Committee August 17,2016

State public record laws:
Distinctions based on requestor tvpe or purpose

e Maine
o An agency may request clarification concerning which public record or public
records are being requested. | MRSA §408-A(3)
o An agency may waive fees if the requestor is indigent or the agency considers
release of the records to be in the public interest and not primarily in the
commercial interest of the requestor. 1 MRSA §408-A(11)

e Arizona

o When a requestor requests public records for a commercial purpose, they must
submit a statement setting forth the commercial purpose for which the records
will be used. If the request is determined to be a misuse of public records, the
custodian of records may apply to the Governor requesting that the Governor by
executive order prohibit the furnishing of the requested records.

o If a person obtains a public record for a commercial purpose without indicating
the actual commercial purpose, or obtains a public record for a noncommercial
purpose and uses it or allows someone else to use the record for a commercial
purpose, the person may be liable to the agency for damages in the amount of
three times the amount of actual damages, if it can be shown that the public record
would not have been provided had the commercial purpose of actual use been
stated at the time of obtaining the record.

e District of Columbia
o The fee schedules that may be adopted by a public body vary depending on the
purpose of the request (e.g. commercial) and the identity of the requester (e.g.,

news media).

e [llinois
o For commercial requests, the public body may charge up to $10 for each hour
spent by personnel in searching for and retrieving a requested record or examining
the record for necessary redactions, if in excess of 8 hours.
o Documents must be furnished without charge or at a reduced charge if the person
requesting the documents states the specific purpose for the request and indicates
that a waiver or reduction of the fee is in the public interest.

e Kentucky

o The public records custodian may require a written application, signed by the
applicant and with his or her name printed legibly on the application, describing
the records to be inspected/copied.

o The public agency may not require a person requesting records for a
noncommercial purpose to state their exact purpose for requesting the records

o When a person requests public records for a commercial purpose, the public
agency may require a certified statement stating the commercial purpose for
which the records shall be used and may charge a special fee

Office of Policy and Legal Analysis 1
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o Itis unlawful to obtain a public record for a commercial purpose without
indicating the commercial purpose (if required by agency), using the record for a
different commercial purpose than stated, or obtaining a record for a
noncommercial purpose and then allowing it to be used for a commercial purpose

o A requestor who misuses public records (per above) may be liable for damages to
the public agency for three times the amount that would have been charged for the
public record if the actual commercial purpose for which it was obtained or used
had been stated, costs, reasonable attorney's fees and any other penalty established
by law

e New York
o The release of lists of names may be denied if such lists are to be used for
commercial or fundraising purposes.

e Ohio
o The Bureau of Motor Vehicles is permitted to charge additional fees for
responding to commercial requests that seek 1) copies of a record or information
in a format other than the format already available, or information that cannot be
extracted without examining all items in a database or class of records and 2) the
requester intends to use or forward the copies for surveys, marketing, solicitation
or resale for commercial purposes.

e Oklahoma
o Ifapublic records request is made solely for a commercial purpose, the agency
can charge a reasonable fee to recover the direct cost of the document search.

e Oregon
o The identity and motive of the person requesting a public record may be relevant
when the record is subject to a conditional public records exemption, which
requires a determination of the public interest in disclosure of the record (e.g.,
trade secrets, records pertaining to pending litigation, etc.).

¢ South Carolina

o A person requesting records relating to the registration and licensing of motor
vehicles must submit his or her name and address, state the reason for the request,
and must certify that the requested information will not be used for a purpose
related to telephone marketing or solicitation

o A person requesting records related to state-collected personal information may
be required to state their intended use of the records because state-collected
personal information is prohibited from being used for commercial solicitation

o A person who uses personal information obtained from a public records request
for commercial solicitation commits a misdemeanor and may be fined an amount
not to exceed five hundred dollars or imprisoned for a term not to exceed one year

Office of Policy and Legal Analysis 2
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e Texas

o A public agency is specifically prohibited from making any inquiry of a requestor
other than 1) to establish the requestor’s proper identification, 2) to clarify a
request if the governmental body is unclear and 3) to discuss the request with the
requestor if the scope of the request could be narrowed if a large amount of
information has been requested.

o An agency does not need to comply with requests from individuals who are
incarcerated or their agents (other than the individual’s attorney)

e Virginia
o Agency may require the requestor to provide their name and legal address
o Incarcerated people are prohibited from requesting records

e Washington
o Agencies are prohibited from selling or providing lists of individuals for
commercial purposes
= Applies to requests from commercial entities, but not to those from
governmental entities
= Lists of professional licensees and applicants must be made available to
those professional associations or educational organizations recognized by
their professional licensing or examination board
o Anincarcerated person may be enjoined from obtaining records if it is determined
that the request was made to harass or intimidate a public agency or employee,

would assist criminal activity, or if the request would threaten the security of a
correctional facility or any person.

e Wisconsin
o Requestor may be required to confirm identity if requesting a record that has
personally identifiable information pertaining to the requestor
o Incarcerated persons or persons involuntarily committed to a mental institution
are generally prohibited from requesting records (unless the record contains

specific references to the individual or the individual’s minor child over whom the
individual has not been denied rights)

Office of Policy and Legal Analysis 3






NOTICE OF PUBLIC HEARING

The Right to Know Advisory Committee will hold a public hearing at the following time
and place:

September 14, 2016, 10:00 am
Room 438, State House
Augusta, ME 04333

The purpose of the hearing is to take comments and suggestions about how the Freedom
of Access Act is working and how it might be improved, consistent with its goals of giving
citizens adequate access to records and meetings of decision making bodies of government.

Maine’s Right to Know Advisory Committee serves as a resource for ensuring
compliance with the law and responsibility for a broad range of activities to advance the
purposes and principles underlying Maine’s Freedom of Access Act. The Freedom of Access
Act, which can be found at Title 1, chapter 13 of the Maine Revised Statutes, states the
Legislature’s intent that public proceedings exist to aid in the conduct of the people's business,
that government actions be taken openly, and that the records of government actions be open to
public inspection and deliberations be conducted openly. The law provides the public with the
right to inspect and copy public records and imposes requirements on government bodies who
have received such a request, as well as requiring that bodies of government conduct their
meetings in public. The law also provides specific exceptions that allow State and local
government bodies to keep certain records or information confidential, or to have executive
sessions that are not open to the public during meetings that are otherwise public.

The Advisory Committee requests testimony on the following topic:

Considering the sensitive nature of certain information held by
government entities, how could public access to government meetings
and records be improved?

Written comments may be submitted to:

Craig T. Nale
Office of Policy and Legal Analysis
Cross Office Building, Room 215
13 State House Station
Augusta, ME 04333
craig.nale@legislature.maine.gov

If you plan to testify at the public hearing or to submit comments, the Right to Know
Advisory Committee requests that your testimony or comments relate to the following general
questions:




e How did you learn about the rights provided in the Freedom of Access Act?

e Did you have questions about how to make a request for a public record, and if so, how
did you get answers to them?

What were you surprised to learn when you made a request for a public record?

e If an issue arose that affected your ability to obtain a public record, how did you attempt
to resolve that issue?

e Ifyou are a member of a government body, how does your understanding of the
requirements of the Freedom of Access Act differ from the expectations of those making
public records requests?

o If you are a member of a government body, do the requirements of the Freedom of
Access Act allow you to accomplish your government duties and comply with existing
public access requirements and procedures?

This hearing is not a forum for the resolution of specific complaints about meetings or
records. The Right to Know Advisory Committee asks that your testimony and comments do not
question the motives of others or seek resolution of a particular dispute. Depending upon
attendance, the Advisory Committee may limit testimony to a certain duration.
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To: Members of the Maine Right to Know Advisory Committee:
From: Nicole Clegg, VP Public Policy
Date: August 16,2016 '

Re: Protections for the personal information of licensed practitioners

Thank you for the opportunity to provide additional information regarding freedom of
information requests of licensed practitioners and the security risks they present PPNNE
practitioners.

~ In conversations with our security personnel for Planned Parenthood Federation of America
(PPFA) and its affiliates, | learned that the security risks our Maine health care practitioners face
are not unique. In fact, the use of freedom of information requests to collect personal
information that can be used to harass or intimidate health care providers is pervasive with
thousands of records having been released to unknown entities. This information is often
posted in hostile contexts online. An example, http://abortiondocs.org/search-
results/?state=ME, includes mutltiple license files of Maine medical practitioners that were
released through freedom of information requests.

State courts have also had to weigh in on this issue including recent cases in New Hampshire,
Maryland and Washington, where the courts determined that the risks were great enough to
protect the information.

in a statement to the court in Washington (attached), Ellen Gertzog, PPFA’s National Director of
Affiliate Security outlined those risks: '

Planned Parenthood employees also experience invasion of their privacy and threats to their
sense of safety by having personal information posted online. There are many websites
where anti-abortion activists not only post photographs of staff members, but also of their
cars and homes, sometimes with addresses, license plate numbers, and private phone
numbers, leaving these employees vulnerable to harassment in their homes and
neighborhoods. These websites implicitly encourage activism against these providers and
cause employees to be afraid for their own safety and that of their families.

While | did not look at all fifty states in my research | found that when personal information is
protected by a state, it is generally done in one of four ways: (1) statutes limiting the
information licensing boards can share; (2) address confidentiality program; (3) exempting
information from the information required for disclosure under the state’s public information
act; and (4) prohibiting publication of personal information of certain persons on the internet.



Of the examples, in my opinion, Maryland’s law provides the best example of providing
protections for licensed professionals while still making appropriate information public
(attached).

Maryland has a provision in its Public Information Act requiring custodians to deny inspection of
the portions of public records that contain information about “the licensing of an individual in
an occupation or a profession,” but requires allowing access to specified information, including
the name of the licensee, the business address or home address if the business address is
unavailable (after redacting any information that identifies the location as the home address),
the educational and occupational background of the licensee, the professional qualifications of
the licensee, any orders and findings that result from formal disciplinary actions, and “any
evidence that has been provided to the custodian to meet the requirements of a statute as to
financial responsibility.”* Record custodians may allow inspection of other information about a
licensee if “the custodian finds a compelling public purpose” and “the rules or regulations of
the official custodian allow the inspection.”? Inspection is also required by a “person in
interest,” which in most circumstances is the person who is the subject of the public record.?
For physicians and nurses, the effect of this law is to prohibit members of the public from
accessing licensing records except for the specified information, unless the board of medicine
or board of nursing promulgates rules to permit inspection of other records.

If the Maine legislature were to pursue a similar policy, | would suggest in the interest of
efficiency and consistency, a public disclosure form be developed that could be provided when
a freedom of information request is made. The form would be completed by the license
applicant and would include the information the legislature has determined is public. When
public disclosure requests are made, this form could be provided rather than redacting fifty or
more pages in a license file, which has proven problematic.

California has approached the issue differently with a program that allows reproductive health
care providers, patients, and volunteers to use a state-designated address in nearly all public
records as a means of concealing their personal addresses from the public.” This law is an
extension of a similar program for victims of certain crimes such as domestic violence, stalking,
and trafficking that allows victims to keep their personal addresses out of public records. Thirty-
five states have some form of address confidentiality program for victims of such crimes.”
California extends the protection to reproductive health care providers.

Under the program, the California Secretary of State (SOS) provides participants with an
address that they can use for official purposes.® Participants can request that state and local
agencies use the SOS address for them when creating or modifying a public record, except it
cannot be used to modify a birth, fetal death, death, or marriage record.” State and local

1 Md. Gen. Provis. § 4-333.

z]d

3 Md. Gen. Provis § 4-101(g).

4 See Cal. Gov't Code § 6215 et seq.

5 Missouri Secretary of State, Address Confidentiality Programs by State, available at
http://www.sos.mo.gov/business/SafeAtHome/AddressConfidentialityProgramsByState.

6 Cal. Gov't Code § 6215.2(1).

7 Cal. Gov't Code § 6215.5(a), (b).



agencies are required to accept the SOS address when creating or modifying a public record,
unless the SOS determines (1) the agency is required by statute or reguiation to use the
confidential address and (2) the address will only be used for those statutory/regulatory
purposes and won't be publically disseminated.® The SOS is required to forward all first-class
mail and all mail sent by a government agency to par’cicipants.9

Another way that states can protect the personal information of individuals is to include
exemptions for that information in their public information laws. For example, several states
include exemptions for the personal information of law enforcement officers and/or elected
officials in their freedom of information laws.'® This typically includes at least their address and
telephone number, but in some cases includes photographs™ and/or the names of family
members.*? A few states have exemptions for the personal information about emergency
medical technicians® and information contained in gun permit records and/or applications for
gun pernﬁits.14

| would be happy to discuss these options at the next meeting.

8 Id.

9 Cal. Gov't Code § 6215.5(e).

10 See, e.g., Idaho Code Ann. § 74-106; Tex. Gov't Code § 552.117; Fla. Stat. Ann. §
119.071(4)(d)(2)(a)(1); Mich. Comp. Laws Ann. § 15.243(1)(s); Or. Rev. Stat. Ann. § 192.501(31); W.
Va. Code Ann. § 29B-1-4(a)(21).

11 See, e.g., Fla. Stat. Ann. § 119.071(4)(d)(2)(a)(I)-

12 See, e.g., Mich. Comp. Laws Ann. § 15.243(1)(s).

13 See, e.g., Fla. Stat. Ann. § (0)(exempting from disclosure “the home addresses, telephone numbers,
dates of birth, and photographs of current or former emergency medical technicians or

paramedics certified under [Florida law]; the names, home addresses, telephone numbers, dates of
birth, and places of employment of the spouses and children of such emergency medical technicians
or paramedics; and the names and locations of schools and day care facilities attended by the
children of such emergency medical technicians or paramedics” if the emergency medical
technicians or paramedics have “made reasonable efforts to protect such information from being
accessible through other means available to the public.”

% see Kelsey M. Swanson, The Right to Know: An Approach to Gun
Licenses and Public Access to Government Records, 56 UCLA L.

Rev. 1579, 1628 (2009).
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

, FOR KING COUNTY
JANE AND JOHN DOES 1 - 10, No.
individually and on behalf of others
similarly situated, DECLARATION OF ELLEN GERTZOG
Plaintiffs,
v.

UNIVERSITY OF WASHINGTON, a
Washington public corporation; DAVID
DALEIDEN, an individual; and ZACHARY
FREEMAN, an individual;

Defendants.

I, ELLEN GERTZOG, state and declare as follows:

1. I am the National Director for Affiliate Security at Planned Parenthood Federation
of America (“PPFA”). I make this declaration based on personal knowledge, and if called and
sworn as a witness, I could and would testify as set forth below.

2. I have worked for Planned Parenthood siﬁce 1990. T first worked at a local
affiliate in Rochester, New York, where I was responsible for security at that location. In 1997, 1
began to work for PPFA on the affiliate security team. Ihave held the position of National
Director for Affiliate Security since 2008.

3. Through my work and from a review of relevant literature, I know that there has

been a long history of violence against abortion providers and abortion-providing facilities.
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According to the National Abortion Federation (“NAF?), “[slince 1977 there have been 11

_murders, 26 attempted murders, 42 bombings, 185 arsons, and thousands of ncidents of criminal

activities directed at abortion providers.” National Abortion Federation, 2015 Violence and
Disruption Statistics, at 1 (Apr. 2016), available at http://prochoice.org/wp-
content/uploads/2015-NAF-Violence-Disruption-Stats.pdf (hereafter, NAF Report).

4. In my time at PPFA, I have seen a steady escalation of tactics designed to
intimidate individuals associated with Planned Parenthood. In general, there is a growing
understanding among law enforcement and other security analysts that the kind of language and
rhetoric used to discuss contréversial subjects such as abortion can incite violence. Individuals
who are inspired by anti-abortion rhetoric can even commit deadly acts of violence. For
éxample, in November 2015, a man who shot and killed three people and injured nine at a
Planned Parenthood health center in Colorado Springs, Colorado speciﬁcally indicated that he
was inspired by rhetoric surrounding fetal tissue donation and other anti-abortion rhetoric. See
Fred Barbash and Yanan Wang, “The twisted ‘dream’ of accused Planned Parenthood killer
Robert Dear Jr.,” Washington Post (April 12, 2016), attached as Exhibit A.

5. Planned Parenthood employees have been harassed in their homes, in their
workplaces, over the phone, and through any online presence they may have, such as on social
media, all due to the nature of their employment and their association with abortion. This creates
a dynamic in which no part of these Planned Parenthood employees’ lives are their own to live
free from harassment. Even if these employees have not experienced direct violence, this
environment of constant harassrﬁent because of their jobs creates fear and intimidation, along
with the knowledge that they could experience violence at any time.

6. Planned Parenthood employees also experience invasion of their privacy and
threats to their sense of safety by having personal information posted online. There are many

websites where anti-abortion activists not only post photographs of staff members, but also of
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their cars and homes, sometimes with addresses, license plate numbers, and private phone
numbers, leaving these employees vulnerable to harassment in their homes and neighborhoods.
These websites implicitly encourage activism against these providers and cause employees to be
afraid for their own safety and that of their families.

7. Planned Parenthood employees have reported being harassed in their homes and
neighborhoods. Employees have reported that anti-abortion activists often sent graphic postcards
to employees” home addresses, distributed leaflets in employees’ neighbofhoods to “warn”
neighbors that someone associated with abortion lived nearby, and picketed employees’ homes.
These activities have been perpetrated most often against Planned Parenthood physicians, but
staff in other roles and even vendors who provide Planned Parenthood with supplies have also
been targeted.

8. Since July 2015, when an anti-abortion group called the Center for Medical
Progress (“CMP”) released covertly recorded videos showing Planned Parenthood employees
discussing fetal tissue donation, there has been a sharp increase in threats, harassment,
vandalism, and violence against Planned Parenthood affiliates, staff members, and patients. As a
recent NAF report explains, the “2015 statistics reflect a dramatic increase in hate speech and
internet harassment, death threats, attempted murder, and murder, which coincided with the
release of heavily-edited, misleading, and inflammatory videos beginning in July.” NAF Report
at 1.

9. In addition to the Colorado Springs shooting, in July and Augus"t of 2015,
immediately following the release of the CMP videos, Planned Parenthood affiliates reported
849 incidents of violence, harassment, and vandalism at health centers around the country. This
number is more than triple the average number of incidents that Planned Parenthood affiliates
reported in July and August of 2014. These incidents included threats and 'suspicious calls,

trespassing, disruptive persons, persons attempting to bring weapons into the clinic, and -
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vandalism. Harassment was the most common security incident. Increased numbers of security
incidents have continued since that time to the present day.

10. In the immediate aftermath of the CMP video release, Planned Parenthood
employees were subjected to increased threats and harassment. In one case, a man offered a
bounty of $10,000 to murder one Planned Parenthood physician, who was filmed without her
knowledge or consent and featured .in the CMP videos. While that particular perpetrator has
been identified by law enforcement, other employees have also received abhorrent, graphic
communications that rise to the level of actionable threats.

11. One medical director of a Planned Parenthood clinic has relocated her family
twice in the last year in order to protect herself and her preschool-aged children. She left her
first home because picketers came to her home and behaved aggressively toward her and her
family. After she moved, picketers came to her new home, forcing her once again to move.in
order to be able to live and raise her family free of harassment.

12.  Acts of arson and vandalism are also a serious concern for Planned Parenthood
affiliated clinics. In September of 2015, the level of animus not only against abortion providers,
but against Planned Parenthood in general was revealed when an arsonist set fire to a Planned
Parenthood health center in Pullman, Washington, forcing it to close for six months. This arson
was committed in a similar manner to other arsons of Planhed Parenthood health centers across
the country at the time: arsonists smashed windows and threw fire accelerants and flaming
materials through the broken windows. |

13. Other forms of vandalism and harassment have increased’ as well since the release
of the CMP videos. In Washington State, the number of reported incidents of vandalism of
Planned Parenthood health centers doubled, from nine in 2014 to 18 in 2015. During that time
period, Washington health centers also saw an increase in reported incidents of physical

obstruction, from zero to seven, and in harassment, from 33 incidents to 44.
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14.  Planned Parenthood erﬁployees experience harassment due to their employment,
both at their workplaces and in their homes and neighborhoods. As the National Director for
Affiliate Security, I routinely assess the risk to personal safety for Planned Parenthood
employees. Based on my expertise With security risks, I believe that if personally identifying
information for people associated with fetal tissue donation and research and the Birth Defects
Research Lab at the University of Washington is publicly released, those persons will be at

particular risk due to the nature of their work and the publicity surrounding the fetal tissue

donation.

DECLARATION OF ELLEN GERTZOG - 5

STOEL RIVES 1Lp

o ATTORNEYS
87272869.1 0099880-01061 600 Um“““%f,‘;;,?;f};%%62‘2’;,_353}}};% WA 98101



o e =3

10
11
12
13
14
15
16
17
18

19

20
21
22
23
24
25
26

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

SIGNED this 2nd day of August 2016, at

, New York.

ELLEN GERTZOG
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‘West's Annotated Code of Maryland
General Provisions (Refs & Annos)
Title 4. Public Information Act (Refs & Annos)
Subtitle 3. Denials of Inspection (Refs & Annos) :
Part IIL. Required Denials for Specific Information (Refs & Annos) -

MD Code, General Provisions, § 4-333
Formerly cited as MD CODE, SG, §10-617

§ 4-333. Licensing records

Effective: October 1, 2014
Currentness

In general

(2) Subject to subsections (b) through (d) of this section, a custodian shall deny inspection of the part of a public record
that contains information about the licensing of an individual in an occupation or a profession.

Required inspection
(b) A custodian shall allow inspection of the part of a public record that gives:

9%

(1) the name of the licensee;

(2) the business address of the licensee or, if the business address is not available, the home address of the licensee
after the custodian redacts any information that identifies the location as the home address of an individual with a

disability as defined in § 20-701 of the State Government Article;
(3) the business telephone pumber of the licensee;
(4) the educational and occupational background of the licensee;
(5) the professional qualifications of the licensee;

(6) any orders and findings that result from formal disciplin\ary actions; and

(7) any evidence that has been provided to the custodian to meet the requirements of a statute as to financial

responsibility.

Permissible inspection
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(c) A custodian may allow inspection of other information about a licensee if:
(1) the custodian finds a compelling public purpose; and
(2) the rules or regulations of the official custodian allow the inspection.

Required inspection by person in interest

(d) Except as otherwise provided by this section or other law, a custodian shall allow inspection by the person in interest.

Required omission from list on request

(e) A custodian who sells lists of licensees shall omit from the lists the name of any licensee, on written request of the
licensee. '

Credits
Added by Acts 2014, c. 94, § 2, eff. Oct. 1, 2014.

Editors' Notes
LEGISLATIVE NOTES

Revisor's Note (Acts 2014, c. 94):
This section is new language derived without substantive change from former SG § 10-617(11)‘ and (b)(1).

In subsection (b)(2) of this section, the reference to redacting “any information” is substituted for the former
reference to redacting “all information, if any” for brevity.

Defined terms: “Custodian” § 4-101
“Person in interest” § 4-101

“Public record™ § 4-101

MD Code, General Provisions, § 4-333, MD GEN PROVIS § 4-333
Current through all legislation from the 2016 Regular Session of the General Assembly in effect through July 1, 2016

Eud of Docement . . € 2616 Thomson Reuers. No claim 1o original 1.8, Government Works.
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Maine Revised Statutes

Title 5: ADMINISTRATIVE PROCEDURES AND SERVICES
Chapter 5: SECRETARY OF STATE

§90-B. ADDRESS CONFIDENTIALITY PROGRAM

1. Definitions. As used in this section, unless the context otherwise indicates, the following terms have
the following meanings.

A. "Address" means a residential street, school or work address of an individual, including any
geographically specific description or coordinate that identifies a residential address, as specified on

the individual's application to be a program participant under this section. [2011, c. 195, §1
(AMD) .]

B. "Application assistant" means an employee of a state or local agency, or of a nonprofit program

that provides counseling, referral, shelter or other specialized service to victims of domestic abuse,
rape, sexual assault or stalking and who has been designated by the respective agency, and trained,
accepted and registered by the secretary to assist individuals in the completion of program participation
applications. [2001, c. 539, §1 (NEW).]

C. "Designated address" means the address assigned to a program participant by the secretary pursuant to
this section. [2001, c. 539, §1 (NEW).]

D. "Mailing address" means an address that is recognized for delivery by the United States Postal
Service. [2001, c. 539, §1 (NEW).]

E. "Program" means the Address Confidentiality Program established in this section. [2001, c.
539, §1 (NEW).]

F. "Program participant”" means a person certified by the Secretary of State to participate in the program.
[2001, c. 539, §1 (NEW).]

G. "Secretary" means the Secretary of State. [2001, <. 539, §1 (NEW).)

[ 2011, c. 195, §1 (AMD) .]

2. Program established. The Address Confidentiality Program is established to protect victims of
domestic violence, stalking or sexual assault by authorizing the use of designated addresses for such victims.
The program is administered by the secretary under the following application and certification procedures.

A. Upon recommendation of an application assistant, an adult person, a parent or guardian acting on
behalf of a minor or a guardian acting on behalf of an incapacitated person may apply to the secretary to
have a designated address assigned by the secretary to serve as the person's address or the address of the
minor or incapacitated person. [2001, c. 539, §1 (NEW).]

B. The secretary may approve an application only if it is filed with the office of the secretary in the
manner established by rule and on a form prescribed by the secretary. A completed application must
contain:

(1) The application preparation date, the applicant's signature and the signature and registration
number of the application assistant who assisted the applicant in applying to be a program
participant;

(2) A designation of the secretary as agent for purposes of service of process and for receipt of first-
class mail;
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(3) The mailing address where'the applicant may be contacted by the secretary or a designee and the
telephone number or numbers where the applicant may be called by the secretary or the secretary's
designee; and
(4) One or more addresses that the applicant requests not be disclosed for the reason that disclosure
will jeopardize the applicant's safety or increase the risk of violence to the applicant or members of
the applicant's household. [2001, c. 539, §1 (NEW).]
C. Upon receipt of a properly completed application, the secretary may certify the applicant as a program
participant. A program participant is certified for 4 years following the date of initial certification unless
the certification is withdrawn or invalidated before that date. The secretary shall send notification of
lapsing certification and a reapplication form to a program participant at least 4 weeks prior to the
expiration of the program participant's certification. [2001, c. 539, §1 (NEW). 1
D. The secretary shall forward first-class mail to the appropriate program participants. [2001, c.
539, §1 (NEW).]

E. A person who violates this paragraph commits a Class E crime.
(1) An applicant may not file an application knowing that it:
(a) Contains false or incorrect information; or

(b) Falsely claims that disclosure of the applicant's address or mailing address threatens the
safety of the applicant or the applicant's children or the minor or incapacitated person on
whose behalf the application is made.

(2) An application assistant may not assist or participate in the filing of an application that the
application assistant knows:

(a) Contains false or incorrect information; or

(b) Falsely claims that disclosure of the applicant's address or mailing address threatens the
safety of the applicant or the applicant's children or the minor or incapacitated person on
whose behalf the application is made. [2001, c¢. 2, Pt. A, §4 (COR) .1

[ 2001, c. 2, Pt. A, §4 (COR) .]

3. Cancellation. Certification for the program may be canceled if one or more of the following
conditions apply:

A. If the program participant obtains a name change, unless the program participant provides the
secretary with documentation of a legal name change within 10 business days of the name change;
[2001, c. 539, §1 (NEW).]

B. If there is a change in the residential street address from the one listed on the application, unless the
program participant provides the secretary with notice of the change in such manner as the secretary
provides by rule; or [2001, <. 539, §1 (NEW).]

C. The applicant or program participant violates subsection 2, paragraph E, subparagraph (1). [2001,
c¢. 539, §1 (NEW).] .
[ 2001, ¢. 539, §1 (NEW) .]

4. Use of designated address. Upon demonstration of a program participant's certification in the
program, state and local government agencies and the courts shall accept and use only the designated address
as a program participant's address unless the secretary has approved an exemption pursuant to subsection 5-A.

A. [2015, c. 313, §1 (RP).]
B. [2015, c. 313, 81 (RP).]

[ 2015, c. 313, §1 (AaMD) .]
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5. Disclosure to law enforcement and state agencies.

[ 2015, <. 313, §2 (RP) .l

5-A. Disclosure to law enforcement and to other state and local agencies. If the secretary determines
it appropriate, the secretary may make a program participant's address or mailing address available for use by
granting an exemption under the following circumstances:

A. Upon request to the secretary by:
(1) A law enforcement agency in the manner provided for by rule; or

(2) A commissioner or other chief administrator of a state or local government agency or the
commissioner's or administrator's designee in the manner provided for by rule; and [2015, c.
313, §3 (NEW).]

B. Upon a finding by the secretary that:

(1) An agency under paragraph A has a bona fide statutory, administrative or law enforcement
requirement for use of the program participant's address or mailing address such that the agency is
unable to fulfill its statutory duties and obligations without the address or mailing address; and

(2) The program participant's address or mailing address will be used only for those statutory,
administrative or law enforcement purposes and otherwise will be kept under seal and excluded
from public inspection. [2015, <. 313, §3 (NEW).]

[ 2015, c. 313, §3 (NEW) .]

6. Disclosure pursuant to court order or canceled certification. If the secretary determines
appropriate, the secretary shall allow a program participant's address and mailing address to be made available
for use under the following circumstances:

A. To a person identified in a court order, upon the secretary's receipt of that court order that specifically
orders the disclosure of a particular program participant's address and mailing address and the reasons
stated for the disclosure; or [2001, c. 539, §1 (NEW).]

B. If the certification has been canceled because the applicant or program participant violated subsection
2, paragraph E, subparagraph (1). [2001, c. 539, §1 (NEW).]

[ 2013, c. 478, §1 (AMD) .]

7. Confidentiality. The program participant's application, supporting materials and the program's state
e-mail account are not a public record and must be kept confidential by the secretary.

[ 2011, c. 195, 8§82 (AMD) .}

8. Rules. The secretary shall adopt rules to carry out this section. These rules are routine technical rules
as defined in Title 5, chapter 375, subchapter II-A.

[ 2001, c. 539, §1 (NEW) .]

SECTION HISTORY
RR 2001, c. 2, 8§A4 (COR). 2001, c. 539, 81 (NEW). 2011, c. 195, 8§81, 2
(AMD) . 2013, c¢. 478, §1 (AMD). 2015, c. 313, §§1-3 (AMD).
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The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we réquire that you include the
following disclaimer in your publication:

All copyrights and other righs to statufory text are reserved by the State of Maine. The text included in this publication reflects changes
made through the First Regular Session of the 127th Maine Legislature and is current through October 15, 2015. The text is subject to
change without notice. It is a version that has not been officially certified by the Secretary of State. Refer to the Maine Revised Statutes
Annotated and supplemenis for certified text.

The Office of the Revisor of Statutes also requests that you send us one copy of any statutory publication you may produce. Our goal
is not to restrict publishing activity, but to keep track of who is publishing what, to identify any needless duplication and to preserve
the State's copyright rights.

PLEASE NOTE: The Revisor's Office cannot perform research for or provide legal advice or interpretation of Maine law to the public.
If you need legal assistance, please contact a qualified attormey.
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Public Access Ombudsman
Mid-year Data Summary 2016

One of the functions of the ombudsman is to track data about Freedom of Access complaints and
inquiries. This mid-year update provides a brief outline of the data for the first half of calendar
year 2016.

The total number of contacts through June 30" was 236. For comparison, the total yearly
contacts were 303 for 2013, 370 for 2014 and 416 for 2015. The monthly totals for January
through June are listed below. Although these numbers fluctuate throughout the months, based
on the mid-year amount it is possible that the total yearly contacts for 2016 will exceed 2015 and
continue the upward trend.

Contact By Month Total: 236
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The telephone continues to be the primary method of contact with the ombudsman.
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Public Access Ombudsman
Mid-year Data Summary 2016

Inquiries continued to form most of the contacts. Contacts that were characterized as complaints
involved a substantial controversy between the parties with specific relief or remedy sought by

the complainant.

Contact Category Total: 236
250
217
200 +—
150 -
100 4
50 A
19
0
0 L 1
Inquiry Complaint Suggestion

, Suggestions
ExecutiveBranch, Other 21
0 ?
School, 7 /

Municipality, 21

Press, 28
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3

StateAgency, 51

Source of Inquiries, Complaints and

PrivateCitizen, 95 ¥ Legislature

Total: 236
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Focus of Inquiries, Complaints and
Suggestions Total: 118
Legislature, 1 \Other, 8 & State
School, 15 & County
State, 37 E Regional
LawEnfogcement # Municipal
# LawEnforcement
’ County, 4 # School
Municipal, 47 Regional, 0 # Legislature
# Other

Consistent with the data from 2013, 2014 and 2015, the bulk of contacts were telephone inquiries
from private citizens about public records held by municipal government agencies. The number
of contacts from state agencies continues to climb and based on the mid-year data, 2016 could
possibly eclipse the 2015 total of 96.

The most common questions about public records involved the basis for a denial and undue
delay.

The most common questions about public meetings involved the use of executive session and
what constitutes a meeting,
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Agency FOAA Data Reporting for 2016

Pursuant to 5 M.R.S. § 200-1(2)(F) my annual FOAA Ombudsman report for 2016 will include
data on the number of FOAA requests, average response time and the costs of processing FOAA
requests for each of the executive branch State agencies.

http://'www.mainelegislature.org/legis/statutes/5/titleSsec200-1 html

F. Coordinate with the state agency public access officers the compilation of data through the
development of a uniform log to facilitate record keeping and annual reporting of the number of
requests for information, the average response time and the costs of processing

requests. [2013, c. 229, §2 (NEW).]

I would like to include the data for 2016 in my report to the Joint Standing Committee on
Judiciary in January 2017.

Although the statute refers to “requests for information” and that could include a set of data
much broader than FOAA requests, it seems clear from the context of this provision that the
reporting should be limited to actual FOAA requests.

Also, “average” response time may be difficult to calculate. I suggest that response times be
reported based on the set timeframes listed below.

The “costs™ of processing requests could also include multiple criteria to assess the use of agency
resources. As a baseline the data should include the amount billed as fees for FOAA requests. If
you are able to calculate the actual hours spent responding to FOAA requests I will compile that
data as well.

Please provide an excel spreadsheet with the following fields:

Number of FOAA requests received in 2015

Response time 0 — 5 days

Response time 6 — 30 days

Response time 31 — 60 days

Response time greater than 60 days

Amount of fees and costs for FOAA requests

Amount of agency hours spent responding to FOAA requests

NN A LN

Findings from 2015

A total of 969 FOAA requests were logged by the fourteen executive branch state agencies in
2015. There was a wide variation in totals between the agencies from six requests for Defense,
Veterans & Emergency Management to 330 for the Department of Health and Human Services.
Although 557 requests were responded to within five days, 37 took 60 days or more to fulfill.
There can be a number of reasons for the length of response times including the scope and
complexity of the request, earlier pending requests and the availability of employees to shift
from operational duties to FOAA. This relatively small data set does not provide sufficient
information to determine why some requests took longer than others.
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Agencies reported a total of $11,273 of fees charged for responding to FOAA requests. This
indicator does not include hourly fees and costs that could have been charged and were waived.
Several agencies did not report on this metric and the actual total would certainly be greater with
complete data.

Agency staff hours spent responding to FOAA requests totaled 1,269 hours with several agencies
not reporting this indicator. The Department of Health and Human Services had both the greatest
number of requests (330) and number of hours spent on FOAA responses (404.45) while the
Department of Defense, Veterans & Emergency Management had the least number of requests
(6) and number of hours spent on FOAA responses (2) among all the agencies.
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STATE AGENCY 2015 FOAA REPORTING

AGENCY FOAA RESPONSE | RESPONSE | RESPONSE | RESPONSE | FEES AGENCY | PENDING
REQUESTS | TIME TIME TIME TIME CHARGED | HOURS 2015
RECEIVED | 0-5DAYS | 6-30 DAYS | 31-60 DAYS | >60 DAYS TO REQUESTS

RESPOND

Administrative 98 36 35 9 4 0 110 14

& Financial

Services

Agriculture, 48 10 24 6 3 $1,645 135 5

Conservation

& Forestry

Corrections 23 17 6 0 0 1 n/a 0

Defense, 6 1 1 2 1 0 2 1

Veterans &

Emergency

Management

Economic & 6 1 2 0 3 $ 345 19 0

Community

Development

Education 49 16 18 9 4 $ 338 168.75 2

Environmental 59 17 26 6 2 $3,439 181 8

Protection A

Health & 330 271 34 12 13 $2,167 404.45 0

Human

Services

Inland 35 6 9 6 3 $2,153 160 12

Fisheries &

Wildlife

Labor 8 6 1 0 2 $ 185 12 0

Marine 10 0 8 1 1 $ 15 24 0

Resources

Professional & 35 19 13 2 1 $298 53 0

Financial

Regulation

Public Safety 217 135 41 n/a n/a n/a n/a 0

Transportation 45 22 22 1 0 687 n/a 0

TOTALS 969 557 240 54 37| $11,273 | 1,269.25 42

Agency comments:
Labor: True staff costs exceed hourly FOAA reimbursement rate. Most staff involved were high-
level management, plus usually AAG time for reviewing.

Marine Resources: The actual amount of time spent on providing individuals with information is
much greater than hours spent responding to listed FOAA requests. Marine Resources processes

hundreds of data requests that are not considered FOAA requests.
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RESPONDING TO A FREEDOM OF ACCESS ACT (FOAA) REQUEST

Receipt
1. Is it a FOAA request, a request for information, or a request to answer questions?
e Agency dissemination of information as usual course of business, not all is FOAA
e Distinguish request for records from questions
e For hybrid requests that include questions and possibly a records request, clarify
with requester, if possible, and summarize the history of these communications in
the response.
2. What is the date of receipt?
Date of receipt is date a “sufficient description” of the record is received by the agency or
official at the office responsible for maintaining the record. (Effective October 15, 2015 )
e Five day deadline; never let it sit on your desk

FOAA database entry
How is the agency tracking and retaining FOAA requests?

Communication
1. Do agency management, the public access officer, or the press contact need to be
consulted?
2. Who has custody of responsive records?

Acknowledgment

1. Acknowledge receipt of request within 5 working days of receipt of the request.
[§ 408-A(3)']

2. Forward a request made to a department or office within an agency to the office or
official who maintains the record “without willful delay.” (Effective October 15, 2015 )

3. Notify the requester that the request was forwarded within the agency (Effective October
15, 2015)

- 4. A forwarded request must be acknowledged by the office to which it was forwarded

within 5 working days of receipt of the request.

Clarify
1. Restate the language of the request in the acknowledgment to confirm scope and content.

2. Communicate with requester to narrow a broad request.

Estimate
1. Provide an estimate of time within which the agency will comply with request within a
reasonable amount of time of receiving the request. [§ 408-A(3)]
FOAA requires a reasonable time frame for providing records. [§ 408-A]
Provide estimate of fees within a reasonable amount of time of receiving the request.
[§ 408-A(3)]

! All citations are to M.R.S. Title 1.
Current with legislation through the 2016 Second Regular Session of the 127% Legislature.
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e Seek confirmation from requester before proceeding with response for estimate
greater than $30.
2. Review any fee waiver request.

Notice of denial

1. Provide written notice to requester within 5 working days of receipt of the request if
denying access to any public records. State the legal basis for the denial. [§ 408-A(4)]

2. If the identification of confidential records requires more time, provide an initial written
notice within 5 working days of receipt of the request explaining that access to some
public records may be denied after the review is complete. This notice may be combined
with acknowledgement of receipt.

3. A supplemental denial or further explanation of the grounds for the denial may be
provided depending on the circumstances.

Search
® Due diligence: Can you demonstrate that you conducted a search reasonably
calculated to uncover all relevant documents?
1. Key custodians: Public access officer and/or assigned staff identify who may have
responsive records.
2. Repositories: Identify repositories associated with these custodians.
e Email regardless of source or location
e Personal network (home directories)
e Local repositories (“My Documents” and other local collections)
e Shared (non-custodian-based) repositories
e Hardcopy documents
3. Scope of the search: Develop a set of relevant filter criteria such as a keyword list, date

range and file types.
e In some circumstances, it may be necessary to agree with requester on the culling
criteria.

Confidentiality review
Determine if any public records requested are confidential, privileged or otherwise protected
from disclosure. [§ 402(3), 408-A]
1. Redact confidential or privileged material where reasonably possible rather than
withholding entire public record.
2. If access is denied in whole or in part, provide written notice of denial and state reason
for denial. [§ 408-A(4)]
3. Depending on the circumstances, including the types and numbers of records requested,
written notice may take the form of a letter summarizing the reasons for denial of access
or of a more formal privilege log.

Provide access

Schedule time to inspect records; provide paper copies; or provide access to an electronically
stored record as either a printed document or in the medium it is stored at the discretion of the
requester. [§ 408-A(5) &(7)]
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Time and expense

1.
2.
3.

Track staff time, actual costs and copying fees.
The invoice will account for the recorded costs and any fee waiver that has been granted.
Fees:

e Reasonable copying fee [§ 408-A(8)(A)]

e Actual cost of searching, retrieving & compiling (compiling includes reviewing &
redacting confidential information) of $15/hour after the first hour of staff time.

[§ 408-A(8)(B)]

e Determine actual cost to convert into form susceptible of visual or aural
comprehension or into usable format. [§ 408-A(7)(A) & (8)(C)]

e Actual mailing costs. [§ 408-A(8)(E)]

No charge for inspection unless public record cannot be inspected without being
compiled or converted. [§ 408-A(1) & (8)(D)]
Fee notification if cost is greater than $30.

e If estimated total cost is greater than $30, you must inform requester (preferably

in writing) before proceeding. [§ 408-A(9)]
Fee notification if cost is greater than $100.

e If estimated total cost is greater than $100, requester may be required to pay all or
portion of estimated costs before search, retrieval, compiling, conversion &
copying.

e Payment in advance of search, retrieval, compiling, conversion & copying may be
required if requester has previously failed to pay properly assessed fee in timely
manner. [§ 408-A(9) & (10)]

Part or all of the fee may be waived if:

e Requester is indigent, or

e The agency determines release of public record requested to be in public interest
because doing so is likely to contribute significantly to public understanding of
operations or activities of government and is not primarily in commercial interest
of requester.

Close the FOAA request
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HOW TO CONDUCT A FOAA SEARCH FOR EMAIL

The Freedom of Access Act (FOAA) defines searching, retrieving, compiling, reviewing,
redacting and converting as actions an agency or official may charge a requester in responding to
a FOAA request. Of all of these activities, the search for records can be the most challenging.
Especially with broad or vague FOAA requests for email, figuring out how to proceed with a
search that will be complete but not pose an undue burden on the normal operations of staff or
officials can be troublesome. A systematic approach that is reasonably calculated to uncover all
relevant emails will save time and avoid haphazard results. '

The FOAA search is one step in a five-part process that begins with the proper preservation of
public records and ends with the timely delivery of a responsive but not confidential subset of

documents. To be useful in practice, any protocol for responding to a request for emails should
include instructions for the retention, search, assembly, review and production of the records.

Retain: Preserve the entire pool of emails subject to public records law

Email communications in the possession or custody of staff or appointed officials that concern
the transaction of government business are public records and must be retained according to state
retention schedules. Preservation of public records in a recordkeeping system sanctioned and
maintained by the agency ensures control of the public email of both current and former
employees and officials. Access to email is obviously hindered by the use of personal email
accounts for public business.

Search: Collect raw subset of relevant emails
Clarifying the request with the requester to narrow the time frame, content area and possible
staff or officials who may have communications will help make relevant emails easier to find.

Custodians are individuals who are likely to be in possession or custody of emails responsive to
the FOAA request. Identification of custodians is crucial to targeting the location of potentially
responsive records within the larger pool of emails that have been retained.

After the custodians have been named, their repositories containing potentially responsive
records are identified. This includes all sources and formats of email and any attachments that
may be stored on the local network mail server, in a remote mail server, in a web-based account
such as Yahoo or Gmail, or in locally-saved Personal Storage (PST) or individual files.

Once the repositories have been identified, filter criteria such as the date range of the request
and relevant keywords can be used to winnow out a subset of records that are responsive. The
subset of records produced from this initial electronic search will include “hits” that are
responsive but also some emails that are outside the request parameters. These raw search results
are collected in a working file for the next step in the process.

Assemble: Process the selected emails to create a subset for review

A secondary search is conducted by the custodian to remove nonresponsive emails and
duplicates. The review set of responsive emails can then be exported from the custodian to the
person designated as the reviewer.

1
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Review: Identify and redact confidential or privileged information
The review set of documents is checked for confidentiality and redactions or denials are marked
as appropriate. The subset of responsive, non-confidential emails is prepared for production.

Access: Production of responsive, non-confidential subset of records

The production set of public records is exported or sent to the requester. If the scope of the first
production set is too narrow, the criteria for an expanded search can be determined for a
subsequent response.

An agency should retain separate files with the production set of public records as well as the
confidential records with and without redactions.




How to Conduct a FOAA Search for Email
Hands-on Workshop

This hands-on workshop is intended for agency public access officers (FOAA coordinators), as
well as anyone else who coordinates or processes FOAA requests for email. It will be scheduled
in an agency conference room that has wireless connection. If those outside the Augusta area
would like to participate, we can set up a separate remote session via webinar. If you have a
laptop computer, bring it. If you don’t have a laptop, you’ll be paired up with another attendee.

The session is scheduled for 90 minutes — 15 minute introduction, 30 minute demonstration, 30
minute practice, and 15 minute Q&A. Follow-on help is available at your agency on request.

Introduction — Brenda Kielty, Public Access Ombudsman (15 minutes)
e FOAA overview as related to email
e FOAA search 5-part process
1. Retain: Preserve the entire pool of emails subject to public records law
2. Search: Collect raw subset of relevant emails
¢ Clarifying the request (timeframe, content area, possible staff/ officials)
¢ Custodians who would have emails responsive to the FOAA request
¢ Repositories (sources) of potentially responsive records (active mailbox, email
archive files, attachments)
e Filter (search) criteria to find a subset of responsive records
3. Assemble: Process the selected emails to create a subset for review
4. Review: Identify and redact confidential or privileged information
5. Access: Production of responsive, non-confidential subset of records

Demonstration — Eric Stout, OIT Records Officer and e-discovery support (30 minutes)
1. Retain: How to find and “attach” email archive PST files — to ensure the search covers
the requested timeframe (for prior years, you usually have to search email archive files).
2. Search: Current folder (inbox), all other mailbox folders, archive PST files (multiple
years) using 2 search terms. Results of both search terms are put into a working folder.
3. Assemble: Gather emails from multiple people into a single folder, then “de-duplicate”
(squeeze out true duplicates sent to multiple people or the result of multiple search
terms).
Review: Redaction options, including using Adobe Acrobat Pro for electronic redaction.
S. Access: Options for producing relevant emails (printed paper, scanning to a PDF file,
sending native Outlook messages, or using Adobe Acrobat Pro for totally electronic and
redacted files).

b

Practice — all attendees (30 minutes)
e Each attendee (on their own laptop or sharing with another) will practice what was
demonstrated (the 5 steps above).

Q&A (15 minutes)
e Questions about the 5-part process
¢ Questions about the mechanics of search and assembly of emails

Follow-on help is available at your agency on request.




RIGHT TO KNOW ADVISORY COMMITTEE

AGENDA
September 14, 2016
1:00 p.m.
Room 228, State House, Augusta
Convene
1. Welcome and Introductions
2. Public Hearing — Maine’s Freedom of Access Act
3. Review of draft letter to Judiciary Committee regarding public access to personal contact
information for professions and occupations licensed by the State

4. Review subcommittee recommendations relating to existing public records exceptions
5. Annual Report — preliminary draft
6. Other issues or questions
7. Future meetings
Adjourn

Right to Know Advisory Committee Meeting, September 14, 2016






NOTICE OF PUBLIC HEARING

The Right to Know Advisory Committee will hold a public hearing at the following time
and place:

September 14,2016, 1:00 pm
Room 228, State House
Augusta, ME 04333

The purpose of the hearing is to take comments and suggestions about how the Freedom
of Access Act is working and how it might be improved, consistent with its goals of giving
citizens adequate access to records and meetings of decision making bodies of government.

Maine’s Right to Know Advisory Committee serves as a resource for ensuring
compliance with the law and responsibility for a broad range of activities to advance the
purposes and principles underlying Maine’s Freedom of Access Act. The Freedom of Access
Act, which can be found at Title 1, chapter 13 of the Maine Revised Statutes, states the
Legislature’s intent that public proceedings exist to aid in the conduct of the people's business,
that government actions be taken openly, and that the records of government actions be open to
public inspection and deliberations be conducted openly. The law provides the public with the
right to inspect and copy public records and imposes requirements on government bodies who
have received such a request, as well as requiring that bodies of government conduct their
meetings in public. The law also provides specific exceptions that allow State and local
government bodies to keep certain records or information confidential, or to have executive
sessions that are not open to the public during meetings that are otherwise public.

The Advisory Committee requests testimony on the following topic:

Considering the sensitive nature of certain information held by
government entities, how could public access to government meetings
and records be improved?

Written comments may be submitted to:

Donna Hurley
Office of Policy and Legal Analysis
Cross Office Building, Room 215
13 State House Station
Augusta, ME 04333
Donna.hurley@legislature.maine.gov

If you plan to testify at the public hearing or to submit comments, the Right to Know
Advisory Committee requests that your testimony or comments relate to the following general
questions:



e How did you learn about the rights provided in the Freedom of Access Act?

e Did you have questions about how to make a request for a public record, and if so, how
did you get answers to them?

e What were you surprised to learn when you made a request for a public record?

e Ifan issue arose that affected your ability to obtain a public record, how did you attempt
to resolve that issue?

e If you are a member of a government body, how does your understanding of the
requirements of the Freedom of Access Act differ from the expectations of those making
public records requests?

e If you are a member of a government body, do the requirements of the Freedom of
Access Act allow you to accomplish your government duties and comply with existing
public access requirements and procedures?

This hearing is not a forum for the resolution of specific complaints about meetings or
records. The Right to Know Advisory Committee asks that your testimony and comments do not
question the motives of others or seek resolution of a particular dispute. Depending upon
attendance, the Advisory Committee may limit testimony to a certain duration.



Fouts, Henry

From: Garrett Corbin <GCorbin@memun.org>
Sent: Thursday, September 01, 2016 11:25 AM
To: McCarthyReid, Colleen; Fouts, Henry
Subject: RTKAC Public Hearing

Follow Up Flag: Follow up

Flag Status: Flagged

Categories: Red Category

Good morning Colleen and Henry,

Writing to let you know that | followed up on the request made by Mary Ann Lynch at the last RTKAC meeting and
communicated the hearing notice to our members via our monthly e-newsletter, MMA This Month, which went out
yesterday. The description from the newsletter is below. Also below is a comment | received from Wells — Lt. Congdon
confirmed with me that he would like his email to be submitted as a written comment to the Committee.

Best,
Garrett

Garrett Corbin

Legislative Advocate

Maine Municipal Association
(207) 624-0108
gcorbin@memun.org

Newsletter notice:

Commenting on State’s Freedom of Access Act

Maine’s Right to Know Advisory Committee will hold a hearing to receive general comments from the public, including
municipal officials, on how the Freedom of Access Act is working and how it might be improved. The hearing is
scheduled for Wednesday, Sept. 14 at 1 p.m. in room 228 of the State House in Augusta. The Committee also accepts
written comments. Feel free to contact Garrett Corbin in MMA’s State and Federal Relations Dept. at 1-800-452-8786 or
georbin@memun.org if you have questions or suggestions.

The Committee’s formal notice advertising this public hearing is found here.

From: Gerald Congdon [mailto:gcongdon@wellstown.org]
Sent: Wednesday, August 31, 2016 4:49 PM

To: Garrett Corbin <GCorbin@memun.org>

Subject: Freedom of Access Act

It has been my experience that if you ask 3 attorneys or 3 so-called knowledgeable people what can be released in a
FOAA request, you will receive that many different answers. | can only speak from a law enforcement officer’s
perspective so | don’t know how it is working in other government sectors. Many people will call and request any/all

1




reports involving so and so, usually neighbor disputes, people going through divorces and other reasons. Some agencies
provide an entire report and others (like us) try to comply as best we can while still following Maine Statutes. My
recommendation would be to provide a visual “flow-chart” to guide those of us responsible for responding to these
requests to follow. We utilize flow-charts for many purposes and they are easy to follow.

Thanks for listening

Lt Gevald Congdov
Wells Police Department
PO Box 949

Wells, ME 04090

Office: (207) 361 - 8917
Bus: (207) 646 - 9354



11 September 2016

TO: State of Maine Right to Know Committee

RE: Considering the sensitive nature of certain information held by government entities,
how could public access to government meetings and records be improved?

FROM:
Robin Hadlock Seeley (Pembroke, ME; 207-956-0815)

1. How did you learn about the rights provided in the Freedom of Access Act?
2. Did you have questions about how to make a request for a public record, and if so, how
did you get answers to them?
Yes, [ had questions, which were mostly answered by the FAQ on the state website. I read
about the rights provided by the Act on the State of Maine website.

3. What were you surprised to learn when you made a request for a public record?
* ['was most surprised to learn that there is no time limit in the law - that a record holder
may take any amount of time to fulfill a request. I have submitted a request to a state
agency, for example, in April 2016, and have still not received the records I have requested.

My request was not actually denied, but was as good as denied, since it has been four and a half

months since my request was made. The law should include guidelines for a reasonable response
time.

* I'was also surprised by this: Town officials (municipal boards whose members are
appointed by elected officials, and elected officials) are unfamiliar with the FOA Act,
including which records are public records, and whether or not town board meetings have
to be advertised by a public notice prior to holding the meeting. That surprises me, since I
know that elected officials are required to undergo training in the Act.

4. If an issue arose that affected your ability to obtain a public record, how did you attempt
to resolve that issue?

An issue arose. The issue was the agency responding to my request by supplying the records I
requested. [ have attempted to deal with it by email correspondence with the Records Officer. It
remains unresolved.

Sincerely,

f&é W\,,Z{;«LJ [@ g,l\

Robin Hadlock Seeley
292 Leighton Point Road
Pembroke, ME 04666







FOR RTKEAC REVIEW

Hon. David C. Burns, Chair Kelly Morgan

Hon. Kimberly Monaghan Christopher Parr
Suzanne Goucher Linda Pistner
Stephanie Grinnell Harry Pringle
A.J. Higgins Helen Rankin
Richard LaHaye Luke Rossignol
Mary Ann Lync William Shorey
Judy Meyer Eric Stout

STATE OF MAINE
RIGHT TO KNOW ADVISORY COMMITTEE

September 14, 2016

Sen. David C. Burns, Senate Chair
Rep. Barry J. Hobbins, House Chair
Joint Standing Committee on Judiciary
100 State House Station

Augusta, Maine 04333-0100

Dear Sen. Burns and Rep. Hobbins,

At the Judiciary Committee’s request, the Right to Know Advisory Committee reviewed the
public records exception in current law that protects as confidential records provided by a
railroad company describing hazardous materials transported by the railroad company that are in
the possession of a state or local emergency management agency or law enforcement agency, a
fire department or other first responder. See 1 MRSA §402, sub-§3, §U. We understand that your
request was prompted by media articles following enactment of the exception indicating that the
public’s access to information about the transportation of crude oil through the State may be
limited and your interest in ensuring that the public have an additional opportunity to comment
and, if necessary, to recommend changes to current law.

The Advisory Committee discussed the public records exception and agreed that the exception
may benefit from additional consideration. Although the Advisory Committee offers these
comments, we recommend that the Judiciary Committee consider submitting a committee bill to
the First Regular Session of the 128" Legislature so that the current exception may be fully
vetted by the Legislature in a manner that allows the most meaningful participation by
stakeholders, state and local government entities and other members of the public.

The Advisory Committee believes that the current exception is not intended to prevent public
access to summary or aggregate information about the transportation of hazardous materials by
rail in the State, particularly crude oil, or to prohibit disclosure of information about spills or
discharges of hazardous materials. The Advisory Committee expressed the following concerns
about the current exception as written.

e Does public disclosure jeopardize the safety of the public and if so, does that safety
interest substantially outweigh the public interest in disclosure of the records?



Letter to Judiciary Committee
Page 2 of 2
Sept. 14,2016

Does public disclosure disadvantage a business or financial interest and, if so, does that
interest substantially outweigh the public interest in disclosure of the records?

Is the language of the current exception too broad? Is the proposed exception as narrowly
tailored as possible? The current law references records describing hazardous materials
transported by rail as defined in 49 Code of Federal Regulations 172.101 and represents a
table of more than 150 pages identifying hazardous materials subject to the exception.
Related federal regulations in 49 Code of Federal Regulations, Part 172, also describe the
record-keeping and record retention requirements for the transportation and shipping of
hazardous materials.

Does the current language need to be clarified? Does the exception apply to records
possessed by the Department of Environmental Protection that relate only to its function
as a “first responder”? Are records held by the DEP that are collected from railroad
companies for other purposes subject to the exception?

Is the exception intended to limit the release of information on a retrospective basis? How
long should information be kept confidential?

We are hopeful that we’ve provided enough information to assist you in further evaluating this
public records exception. Please feel free to contact us or our committee staff if you have any
questions or would like additional input.

Thank you for your consideration.

Sincerely,

Sen. David C. Burns, Chair
Right to Know Advisory Committee

CC:

Members, Right to Know Advisory Committee
Members, Joint Standing Committee on Judiciary
Margaret Reinsch, Office of Policy and Legal Analysis



Hon. David C. Burns, Chair

FoR RTKAC REVIEN

(T / / L-/’/ / Q‘ Kelly Morgan
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Mary Ann Lynch William Shorey
Judy Meyer Eric Stout
STATE OF MAINE
RIGHT TO KNOW ADVISORY COMMITTEE
{date}

Sen. David C. Burns, Senate Chair
Rep. Barry J. Hobbins, House Chair
Joint Standing Committee on Judiciary
100 State House Station

Augusta, Maine 04333-0100

Dear Sen. Burns and Rep. Hobbins,

The Right to Know Advisory Committee has had extensive ssions about your request that
the Advisory Committee develop comprehensive recommendations for the treatment of personal

Regular Session, the Legislature enacted LD | 19 \
Workers”, which created a new conﬁdennahty prov's1on e
apphcants addresses and tele
licensed professionals i
asked for the Advisory

., ggestions to include other types of
iality excéption, we understand you have

The Advisdfy Committee
of the pubhc in havmg

competent, but licensed professionals also have an interest in privacy and personal safety.

The Advisory Committee recommends (by a vote of 11-2) an approach that focuses on what
categories of personal information about licensees should not be accessible to the public, rather
 than specifying what licensing information should be public. The Advisory Committee supports
the general principle that personal contact information should not be public, similar to the criteria
at 1 MRSA §402, sub-§3, §O for protecting public employee personal information. Pursuant to 1
MRSA §402, sub-§3, O, the home addresses, home phone and fax numbers, personal cellphone
numbers and home email addresses are confidential. The Advisory Committee recognizes that,
in cases in which the licensee or license applicant has only provided a personal address and not a
public business address to a licensing board, the personal address should not be kept confidential.



The Advisory Committee also discussed the merits of providing licensees and license applicants
an approach that would permit individuals to opt-in or affirmatively approve the disclosure of
personal contact information or developing a form for use by the licensing entity that would
make public certain information, but would exclude personal information about the individual
from being disclosed to the public.

We are hopeful that we’ve provided enough guidance to assist you in evaluating proposed

legislation regarding the confidentiality of personal contact information for professional and
occupational licensees and applicants for those licenses. Please feel free to contact us or our
committee staff if you have any questions or would like additional input.

Thank you for your consideration.

Sincerely,

Sen. David C. Burns, Chair
Right to Know Advisory Committee

cc: Right to Know Advi




Right to Know Advisory Committee
DRAFT Proposed Bill to Implement the Recommendations of the
Public Records Exceptions Review Subcommittee
An Act to Implement Recommendations of the Right to Know Advisory Committee
Regarding Public Records Exceptions
Be it enacted by the People of the State of Maine as follows:

Sec. 1. 1 MRSA §402, sub-§3, §C-1 is amended to read:

C-1. Infermation-contained-in Records that are a communication between a constituent and an
elected official if the information communication contains any of the following information that:

(1) Is of a personal nature, consisting of:

(a) An individual's medical information of any kind, including information
pertaining to diagnosis or treatment of mental or emotional disorders;

(b) Credit or financial information;

(c) Information pertaining to the personal history, general character or conduct of
the constituent or any member of the constituent's immediate family;

(d) Complaints, charges of misconduct, replies to complaints or charges of
misconduct or memoranda or other materials pertaining to disciplinary action; or

(e) An individual's social security number; or
(2) Would be confidential if it were in the possession of another public agency or official;

Notwithstanding this paragraph, the records described in this paragraph are public records if the
information described in subparagraphs (1) and (2) may be redacted without significant effort by

the agency or public official having custody or control of the record and such redactions are
made prior to public release.

Sec. 2. 1 MRSA §402, sﬁb-§3, §V is enacted to read:

V. Records containing any of the following information:

(1) Information of a personal nature, consisting of:

(a) An individual's medical information of any kind, including information
pertaining to diagnosis or treatment of mental or emotional disorders:

(b) Credit or financial information;

(¢) Information pertaining to the personal history, eeneral character or conduct of
an individual or any member of the individual’s immediate family:




(d) Complaints, charges of misconduct, replies to complaints or charges of
misconduct or memoranda or other materials pertaining to disciplinary action; or

(e) An individual's social security number: or

(2) Information that would be confidential if it were in the possession of another public
agency or official.

SUMMARY

This bill amends Maine’s Freedom of Access Act by amending an exception to the
definition of public records covered by the Act. The current exception for certain personal
information contained in a communication between a legislator and constituent is broadened to
exclude the entire record of the communication, as opposed to the personal information
contained in the communication. The record of this communication may be a public record,
provided the agency or public official may easily redact the private information from the record
and does in fact do so prior to release of such records to the public.

It also adds a new exception to the definition of public records covered by the Freedom of
Access Act for any records that contain any certain personal information.



29-A MLR.S.A. §1301, sub §6-A is amended to read:

6-A. Confidentiality. Except as autherized-under required by 18 United States Code, Section
2721(b), the Secretary of State may not disseminate information collected under subsection 6, to-any

entity-witheutspeeific-authorization-from-the Legislatare: For every willful violation of this subsection, a

person commits a civil violation for which a fine of not more than $500 may be adjudged.






Fouts, Henry

From: Nale, Craig

Sent: Tuesday, September 13, 2016 10:14 AM
To: Fouts, Henry

Subject: FW: SSNs and FOAA

Attachments: 29MRSA §1301 sub §6-A amendment.doc
Follow Up Flag: Follow up

Flag Status: Flagged

From: Redmond, Barbara [mailto:Barbara.Redmond@maine.gov]
Sent: Tuesday, September 13, 2016 7:49 AM

To: Nale, Craig

Cc: Muszynski, Kristen; Morneault, Patty; O'Connell, Robert
Subject: RE: SSNs and FOAA

Hi Craig,

Attached is the amendment to 29-A MRSA § 1301, sub§-6A. Bob O’Connell, or someone from the dept. will be there to
answer any questions that the committee may have. I'll let you know later today who it will be if Bob is not available.

Best,
Barbie

From: Nale, Craig [mailto:Craig.Nale@legislature.maine.gov]
Sent: Monday, September 12, 2016 4:49 PM

To: Redmond, Barbara
Subject: RE: SSNs and FOAA

Hi Barbie,

Thanks again for your help. We'll let the Advisory Committee know that the Secretary of State’s office recommends
repeal of paragraph R (the specific exemption), and that you recommend no change to 29-A MRSA § 1301, sub-§6-A.
They are meeting on Wednesday, September 14 at 1:00 (they have a public hearing scheduled, but will likely also get to
this later in the afternoon).

Best,
Craig

From: Redmond, Barbara [mailto:Barbara.Redmond@maine.qgov]
Sent: Friday, September 09, 2016 3:11 PM

To: Fouts, Henry

Cc: Muszynski, Kristen; Nale, Craig; Morneault, Patty; O'Connell, Robert
Subject: RE: SSNs and FOAA

Hi Henry,



We've looked at the exceptions and find no real need for the specific exemption for the SOS in sub-§R. The language in
29-A MRSA § 1301, sub 6-A covers confidentiality of SSNs at the BMV and we are planning to clean up that language
during the next legislative session.

I suggest the general exception in N remain on the books, unless you can ascertain that there are no laws or state rules
that reference it. Here’s an example from Title 21-A (in part):

§196-A. Use and distribution of central voter registration system information

1. Access to data from the central voter registration system. For the purposes of Title 1, section 402,
information contained electronically in the central voter registration system and any information or reports
generated by the system are confidential and may be accessed only by municipal and state election officials for
the purposes of election and voter registration administration, and by others only as provided in this section.

| hope this helps.

Best, .
Barbie

Barbara A. Redmond, Chief Deputy Secretary of State

Office of the Secretary of State | 148 State House Station | Augusta, ME 04333-0148
Tel: 207-626-8400 | Fax: 207-287-8598 | TTY users call Maine Relay 711
www.maine.gov/sos | Facebook

From: Nale, Craig [mailto:Craig.Nale@legislature.maine.gov]
Sent: Wednesday, August 24, 2016 3:43 PM

To: Redmond, Barbara

Cc: Fouts, Henry; Muszynski, Kristen

Subject: FW: SSNs and FOAA

Hi Barbie:

Thanks for speaking with me about the issue below this afternoon. Again, V'll be out of the office for a while before the
Right to Know Advisory Committee meets on September 14, so in the meantime if you uncover anything further please
feel free to get in touch with Henry Fouts.

Best,
Craig

From: Nale, Craig

Sent: Wednesday, August 24, 2016 11:59 AM
To: Muszynski, Kristen

Cc: Fouts, Henry

Subject: SSNs and FOAA

Hi Kristen,

Thank you again for your help gathering information for the Right to Know Advisory Committee’s review of existing
public records exceptions. Based on the SOS’s response, which included a paragraph with some concerns from your legal
counsel at BMV, the RTKAC would like to clean up the provisions affecting SSNs in Title 1 and Title 29-A that would affect
the SOS’s office. I've attached a copy of your response because it’s been a few months since we last communicated.
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My understanding is that 29-A MRSA § 1301 ailows disclosure of SSNs pursuant to the federal Driver Privacy Protection
Act, and that 1 MRSA § 402(3)(N) & {R) define SSNs generally (IN) and SSNs in the possession of the Secretary of State
(9IR) as not “public records.” (Because SSNs aren’t made confidential anywhere by statute, the ability to disclose SSNs
pursuant to the Driver Privacy Protection Act isn’t affected, but the Secretary of State doesn’t have to release a SSN to a
person making a request for a SSN because it is not a “public record.”)

| have looked back at the enactment of §IR and did not find testimony or other rationale for what seems like a redundant
exception for SSNs: the RTKAC questions whether there is any need for the general exception for SSNs at §|N as well as
the more specific exception at §|R.

I’d be happy to speak with you or someone at BMV about this; however tomorrow (Thursday, August 25) is my last day
in the office until the beginning of September. If no one is available to speak today or tomorrow, please instead contact
Henry Fouts (copied here), who also staffs the Right to Know Advisory Committee.

Thanks,
Craig

Craig T. Nale, Esq.

Legislative Analyst

Office of Policy and Legal Analysis

Maine State Legislature

13 State House Station, Augusta, ME 04330
(207) 287-1670

craig.nale@legislature.maine.gov







Hon. David C. Burns, Chair
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STATE OF MAINE

RIGHT TO KNOW ADVISORY COMMITTEE

September 12, 2016

Chandler E. Woodcock, Commissioner
Department of Inland Fisheries and W11d11fe
41 State House Station

Augusta, ME 04333

Dear Commissioner Woodcock:
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Right to Know Advisory Committee

without change, but we

éred a request by th
age of Title 12, sect

ed about the scope
ding Committee

ition, the proposed amendment included new
tate agencies performing marketing services

tting a bill to effect changes to this provision to the 128th Legislature.






ucHEpUIWIWOI
2211wI0oqgng
pa1dasdy

UOEIYIPOIA ON

SUN0D)

a1 JO 901 2ANRNSTUTWIPY
$10J0011(] QATINOAXH
‘Iouno)) SANR[SIS]

STRTOTIJO PRJO[D UBY) I9YIO0
sookordwo orqnd Suruoouod

ZO?<QZ§EOU§ wZOHPxNQZgOOWM

mm@googm

%UZ&@%@ZME&%&MQ

Gsm\ia Emso%

01 Suneras ‘o ydesdered 7
uonoASqNS ‘7Of UOII0as ‘7 SPLL,

10T - S00T pajoeuy

STONd39Xa SPA09aL o[ Nd - JOY SSIIIY JO WOPILJ dUTEJA]

TALLININODINS SNOLLdADXH SAHOOHY OI'Tdd

¢S00IN0SY UBWINY JO UOTJBTLIOJUT }0€)U0D Jeuosiad 0¥
neaing - SOOTAIRS [RIOUBUL 01 Suryerer ‘O ydeidered ‘¢
pue SANRISIUTWPY | UOI09SqNS ‘() UOTI3S ‘T SN,
Jo jusunreda(y
I BETNTTCREY uOEJYIPOIN ON SUNOD)
99131WWOodgNS oY} JO QOLFO 2ANBNSTUTWIPY
paidady $10J0911(] QANNOIXY
‘IoUN0)) 9ANB[SISY | SIoqUINN] ALN9SS [BI00S
:S90IN0S9Y uewWNi| JO 03 Sunerer ‘N ydeidered ‘¢ 0¥
neang - S3JIAISS [BIOUBUL](  U01109sqns “Z(f UON03s “T SNLT,
PUE OAIRNSTUIWUPY
Jo jusunaedo(g
sjuswpuawe JOJOII(] QATINOIXE sioded Sunyrom oAnRe[SIZ]
{uo11eIIJIPOIAl ON T-§ ‘Trouno)) dANR[SIZOT 01 Sunear ‘1-) ydeidered ‘¢ 01
uonoASqNS ‘O Uonaas ‘I 9NLL
UOI1BPUAIWIODS] uondaoxa sSunsaw 091 TWIIOY) JUSWIITRURIA]
saniwwodagns| 21gnd e st siy} snedaq | oSe[OYISIAU] - UONRII0SSY su10ds onse[oyosIIul 0)
pai1dadoy| suodisod Ajauuyspul sJedounid surepy| Surureyred sSunoow 9ANTWWIOD “op




uollepuUsWIWOIB
3311wwodgns
paidadsoy

UONEILIPOIN ON

(AINFOFUT) SUTRIA
MO mooHDOmo,M Qoﬂ\mawo,ﬁﬂ

uoneuLIoyul
I0q1I0sqns FIAIOU] 0} SUne[aI ‘¢
Uorn0asqns ‘gEg Uomoas ‘1 NI,

8¢L¢

'S0S
YU 52340 03 pa|qel

UOEdYIPOIN ON

91e1S JO AIRIRI00G

Siialy
Jo A181010908 9} JO UOISsassod
Ul s1oquinu AJLINo9g [B100S

01 Suneros 9 ydeidered ‘¢
UOT}09SqNS ‘70 UONISS ‘T ST,

(4414

UO11ed1IPOIN ON

suonoa110)) Jo juounredo

[rel &unoo

J0 SUON0aLI0)) JO Juauneda(]
10J SJU2AD AOUa3IoUro

10J poredaid sjuourssasse

YS11 10 SSUIMEBIP [RINIONIYOIR
‘sainpoooid £11mooas

‘suefd Suygess ‘sueld £)1noas
01 Suneyar ‘O ydesdered ‘¢
uondAsSqNS ‘7O UOT0aS ‘1 LT

(4414

uoljepuUBW WO
83111Wwodgns
poa1dansoy

UONEILIPOI ON

A1)$910,] PUB UOIJRAIISUO))
‘QInondy Jo juoweda(g
“JIPIIAN PUR SSLIYST]
puequ] Jo jusuneda(g

puey o1eAanid

UO S[Ie1) [euonearddl Surpredar
uoneuojul oydeigoas

01 Sunyerar ‘g yderdered ‘¢
uondasqns ‘zOf Uonoas ‘1 AMIL],

(4414




10B1U0D VYO Yim
ulese x%29yd 01 pa|geL

Io[[onuo)) Jels Yl Jo
QOLJJO - SOOTAISG [RIOUBUL]
pUE SARRISTUIWPY

Jo juounaeda(g

nonuo)

ore1s oy Jo s1oded Burjiom
1pne Jeuroul o) Suneyal ‘g-0 |
UONOASqNS ‘[ UONOS ‘G ST,

q-01

[R2%!

el

Uol1BPUSWIWODB
291WwWodgns
pa1dadoy

UO01EILYIPOIN ON

S90TAIRS [e89T JuadIpul
UO UOISSIWIWO)) SUIRIA]

SOITAIS
e80T U3 Ipu] UO UOISSTUIWIO))
QuIEA 9} JO uoIssassod ay) ut
SPI0231 pUR UOHRULIOFUL UTBLIdD
0} Surne[21 ‘9§ UoNI3s ‘4 AL,

9081

4!

uoll1epUSWILWOIB
29111Wwodgns
pa1dadoy

uoleslipoIN ON

$9010BIJ UOTI09[H
pUR SOTY}H [BIUSWUIOAOLD)
UO UOISSTIIIO))

SOTY0

oATR[SISO] JO uone[oIA ' SuIdofe
urerdwoo o3 3urye[ar “y-¢
uondAsSqnNs ‘g1 UoNIAS 1 NI,

e101

I

uoIlEpUSWWOIA
aa1wwodqns
paidanoy

uo11e2YIPOIA ON

$0010BIJ UOTIOI[H
PUE SOIIH [BIUSUIUIOAOL)
UO UOISSTIIWO))

sjure[dwos uey)

IS0 SPI0OOAI SI01JORIJ UOLIS[H
pue SO} [BIUSUILISAOL)

U0 UOISSTWWO)) 0] ULl ‘f
uonoasqns ‘g1 uondas 1 Ny,

e10l1

01

uoIIEPUIWILIOIBI
393Wwodgns
paidadoy

NOLLYANSANODHY

UOI1ESIIPOIA ON

SNOLLYANANNOOTY

 JALLAWOOENS

SO0130RIJ UOTIO9[H
puE SOT) [EIUSUIUISAOL)
UO UOISSIUIWIO))

suorurdo s99110BI{ UOT)OI[

pUE SOIYIF [BIUSWILIDAOCL)

UO UOISSTUIo)) Jo J0jsanbax

B JO AIIUQPI 9y} 01 unela1 ‘g
U0I}0asqns ‘g1 Uonoas 1 INLL

NOLLARMDSAd

e101




UOI}EPUIWIWOIDI UOIIBJIPON ON |  AT)S9I0 PUR UOTIBAIISUO)) SIoInjoRMUB

9911WW0IgNS ‘oo Jo jusunteda(g renpiatpur £q peytodar sdoxo
pa1daddy paripour A[[eonouad Jo agearoe| V-7 | 7SO1 L 81

renuojod [e101 01 Funeal -7

uonoaAsqns ‘Zg(O[ Uornoas ¢/ o],

UoI1BPUBIWOIAI UOI1Ed1JIPOIAl ON Q1e)S JO AIRJOI09S

2911WwWodgns weidoid AIenuapyuo)
pa1dandy SSQIpPY oy} 03 SuneL ‘Ll L q-06 S L1

uondISqNS ‘g-()6 UOTIIAS G JPLL

UOIIBPUBWIIODIA UO1ed1IPOIAl ON WRJSAS TUSWIDITIY UOT)RWLIOJUT

2911 WWodgNS sookoduwy orqnd SUIeA Areurdrosip pue jurejduwod

pa1da2dy pue Jeuosiad sookodurs waIsAg
JuowaINoY sako[dury otjqng s LSOL s o

sureAl 01 Sune[al ‘¢ UoNdIsqns

LSOLT UONISS G IPLL

UOI1BPUBILIODRI UOI11BIYIPOIAl ON WOJSAS TUSWAINIY KJTATIOR JUSTISIAUT

931HWwWodgns soakorduuyg o1pqnJ surejy 195rewr oyeAntd woIsAg
paidasdy JuomwaINY sokordury orqnd v LSOLT S Gl

QureA 01 Suneal 4 UondAsqNs

‘LS0L1 UORNO3s ‘G ANIL,

UOIIBPUWWIOIAI UOI1BI4IPOIAl ON WRJSAG JUTIDINSY Jyers pue sjuardioar

9914wwodqns soakordwryg o1jqng surejy 1JOUSq ‘SIOqUIdW WA)SAS

pa1daddy TuowaINY seako[dwry orqnd
JUIBIA JO UOTIRULIOJUI JOBIUOD ¢ LSOL s 4

owioy 0} Jurie[al ‘¢ UOTOISqNS

‘LS0LT UONO3S G ALY,




uol1epUBWLI0IBI
29111WWOodGNS
paidaosny

UONEILIPOIA ON

Kiayes o1iqngd Jo jusunredaq

uonesuadwoo sekordure Surwed
JO 9ATINOOXO A9 12INSUIDI] J0J
pieog [onuo)) Surjquies) 9yl 4q
paimber spI002I 10 UOLBULIOJ UL
0} Sunerar <) yderdered ‘|
Uo1}09sqNs ‘90()| UOMIAS ‘g LT,

9001

(44

uol1epPUAWWOIA
2931wwodqns
paidadny

UOI1EIIPOIN ON

K197eg O11qNnd JO Jusunredaq

uosiad 1oyjoue 10 d9K0[durd
Sutwred ‘0AnnI9Xa L3 JO
Koearid JO UOISRAUL pajUBIIRAAUN
oq P[NOM :2INSUDI[ I0F

pIeog [onuo) Surques) syl Aq
paImbal SPI0931 10 UOTIBWIOJUL
01 Sunerer ‘g yderdered ‘|
uo1asqns ‘9| UOMI3s ‘g I,

9001

IC

uollepuIWILIOIDI
9911 wwo2gns
paidasoy

UOI1EJRIPOIA ON

Kyoyes o1jqngd jo juaunredag

uoryeuoyul Arejorrdoad

PUR §12I103S OpkI) 0INSUIOI| I0]
pIeog [onuo)) Surquies) syl 4q
paxmber sp10921 10 UOLBULIOJUT
01 Sunerar “y yderdered ‘|
UOT1303sqNs ‘9(() | UOTOS ‘g INLL,

9001

0¢

uollepuswitiodsl

2311WWodqgns
pa1dany

ROV ANIAHOOTH SNOLLYANANOOY |

T UOI199S ‘0Z€ "W
‘6002 1d Aq pajeaday

£11S910,] pUE UONBAISSUO)
2 nonidy Jo juaumreda(y

| AONAOV/INAWINVIAA

sosodmd

[e1oIoUIOD 10J dway [ernsnpur
Mmo013 01 uorpeordde ue Jo jred
Se AI1}S910,] pue UOIIBAISSUO))
‘QINNOLI3Y JO IOUOISSIWWO))
o) 01 papraoid sp10dal

AI0ISTY [EUTWILID O} FUNL[AI ¢
UonoasqNs ‘[ €7 uonaas ‘4 9pLy,

1ecc

61




uol}epuUaW WO
99)1Wwodgns
pa1dadoy

UONEILIPOIN ON

Kya7es o1iqngd Jo yusunreda(g

Mme] [eISPAT
Jopun [ENUSPIU0D PILUIISIP
UOTIBWLIOJUI :9INSUIII] 10]
preog [onuo)) Surjqures) ay) £q
poambai SpI0231 10 UONBULIOJUT
03 Sunera1 ‘o) ydesSered ‘|
uoT}0asqNS ‘9()() ] UONIas ‘g ANLT,

9001

9¢

UoIEpPUIWIWOIA
2311w ooqns
pa1dadrdy

UO11eILIPOIN ON

K1a7es o1[qn Jo yusunreda(y

[ETUSPIJUOD SUTUTRUIST UO
pauonIpuod suondrpsunl 1oyjo
WOJJ UOTJRULIOJUT :9INSUDI[ I0J
pIeoq [onuo)) Surjquies) ay) Aq
paxmnbar sp10021 10 UOTRULIOJUL
01 Sunerar ¢ ydeiSered ‘|
uondIsqns ‘gQ( ] UOId3s ‘g INLL

9001

S¢

UoIIEpPUSW WO
93111Wwodgns
paidaoay

UO1eJLIPOIN ON

Kyayes o11qngd Jo Judwredacy

109[01d 10 wosiod Jo uonIPUOd
[erouRUl IO SUnel 1IPaId
‘SSOUIIOMIIPAID :INSUI][ I0F
pIeog [onuo)) Surjquues) ayj Aq
paxnbar sp10oar 10 uonRULIOJUL
01 Suneta1 ‘g ydesdered ‘|
uor109sqns ‘9| UONI3s ‘g NI,

9001

vC

uonepusawwodal

231HWwodgns
paidaday

UONEIYIPOIN ON

Kyages o11qngd Jo yuaurnreda(y

jueorjdde

o} 01 PAIR[AI UOTIRULIOJUL
QOUR[[IOAINS PUR [BO[ISTIBIS
‘[eIOUBUL :QINSUIDI] IOF

pieoq [onuo)) Surjquies) ay) Aq
paImbai sp1093I 10 UOTIRULIOJUT
01 Sumnerar ‘(q ydeaSered ‘|
UO0T13sqNS ‘9] UONDIS ‘g AL,

9001

154




uollepuswWodal
IanIuIwoIgns
pai1dadoy

UO11EILYIPON ON

K197eg o1[qngd Jo Jusunreda(g

Kyareg o1qnd

Jo 1da(q o) pue pIeog [0NUOYD)
Surjquen o) Aq PO WISAS
Surrojiuow 9IS [RIUAD Oy} WOLJ
UOTJRULIOJUL 9JUR[[IOAINS pUE
[eonsness ‘ferouruly o) uneRI 4y
uonoasqns ‘9| UonISs ‘g NI,

9001

6C

uoIEPUSWWOIB
29111WwW0dgNS
pa1dasoy

UOI1eIHIPOIN ON

Kiayes orqng Jo yuouwnreda(g

Kyogeg o1[qnd Jo 1de(q

pue pleog [onuo) Surquien)

£q Proy ‘woisAs SULIO)IUOW

Q1S Tenuad Jo 1orerddo

100708 0} Juawaimbar Ayfiqe;ms
Jo 11ed se padojaasp uonewWIOUT
puE SpI0231 0} SUNR[AI °¢
UOT}09SqNS ‘g()()| UONIS ‘g SL],

9001

8¢

uollepuUAWIWOdA

291iwwodgns
po1dady

NOILVANSNINOOT

uoI11eJIPOIA ON

mwwns L

K191eg o1qngd Jo jusunreda(y

[enprAIpul

Aue Jo ‘roqunu AJLINd9S

[€1008 SUIpN[oUl ‘UOTBULIOTUL
Teuosiaod orroads :aImsuaol] 10J
preoq [onuo)) Surjquien ay} Aq
paIInbar sp1003X 10 UoTIEWIOUL
01 Sunepar ‘y yderdered ‘|

U0N0asqns ‘9] UONI3S ‘g ML,

. Nolampsia

9001

LT




UOI1BPUBWIWOIA
as1wwiodgns

Uol11e31IPOIN ON

A1)$010,] PUB UOTIBAIISUO))
‘o) nonidy Jo juauwnreda(g

ASUQOI] ok} [BIDIOUWILIOD JO
aouensst J0J parmbai s[eLe

paidany 10 uoryeorjdde ur papnout V-0LZ c¢
UOTJRULIOJUI PUB SPI0JJI O}
Superar “y-(Lg Uonoas ‘g 9L,
uollepuswwodal uonedPoIA ON | A195eS d1qnd Jo ywaunedag 9ATINO9OXA A2 1O ISUMO “9ISUIII|
991wwodgns queordde ue Aq 1deyds oy Jo
pa1daddy UOTJROIA 10 )M douer[duroouou
Sururaouod Ay9yeg orgnd

Jo da(q pue pieog [onuo)) ¢s01 4
Suriquien) 9y Aq parrdurod
SPI09aI 10 uoretIoful ‘sjrodar
0} Sune[ar ‘zgQ T Uon09s ‘g ANLL
uoljepusiiodal uo13edIPOIN ON | K107 o1[qnd JO Juswreda(| 7T Uonods ‘g opL], 01 juensmd
933WW0odgNS sreadde 10 s3urpaoooid ‘s3urreay
pa1daddy )M UOTOUU0D Ul A197eS d1[qnd

Jo yusunreda(] 10 preog [0NU0)) 8001 1€
Surquen ay) 4q peonpoid
IO Pasn SPIOJAI IO UOT)ULIOJUT
0} Sunear ‘goQ | UonIss ‘g AL,
UOI1BPUSWILIOIBI uoneayIpoN ON [ L1eges orqng jo jusunreda(g JuowaaIde
93]iwwodqgns 01 juensind Aoud3e Joyjoue WO
pa1daddy Kya7eg o1[qnd Jo jusunredsd

10 preog [onuo)) Surquien LOOT 0€

oI} AQ PIATIOAI SPIOJAI
10 UONBULIOUT 0} June[al 7
Uor09sqns /(01 UOTI3S ‘g SN,




UO11EJLIPOIAI ON T-§

A115910,] PUB UOTJBAISSUO))
‘QI)nouIdy Jo Juswredag

UOHBULIOJUT

oty Surystuang Aouode

£q Tenuapyuod pajeussap
UOTBWLIOJUT JUSdZeuet
18010 01 Surje[aI ‘4 UOLDISqNS
‘G008 Uuonaas ‘T SPLL

S008

4!

Lt

UOIEILIPOIA ON

AI}SQI0,] PUB UONRAIISUOD)
‘Qmnonsy jo juounredsg

swie1301d 9oUR)SISSE IOUMOPUR]
SunoISTUTWIPE 0] SOTIAILIOR

Jo syuewumoop Junoddns

pue sue[d juswageurwt

18910J ‘s1oqunu AJLIMI9Y
[e100S 0} SUIje[aI 7 U0ndasqns
‘5008 UON93s ‘T APLL

$008

¢l

9¢

ucHEepUdWLLO0ID
2211Wwodgqns
pa1danny

UOIIEIYIPOIA ON

A1S910,] PUB UOIBAIISUOD)
‘aan)nonidy Jo juawredag

$2I08 )00°]
uey) Ss9] SuruMO SISUMOpUR]

1S910J JO S9SSaIppe et
JTUOIVA[O ‘s1oqumu duoydaya)
‘SOSSQIpPE ‘sioquunu AJLNddg
[e100§ 0} SUIIR[aI ‘] UOIJ9SqNS
‘G008 Uonoas ‘ZT dPLL

S008

4!

33

uoIlEPUAWIIOID
@9l11uwioogns
pa1dacay

NOLLYQNAWNOOMY
.

UONEIYIPOIN ON

SNOLLVANAWNOD&Y |

. AALLINNODENS |

 AONADV/INANLAYAA

uono)oIJ

1IPaI)) ISWNSU0)) JO neaing
- uonB[M39Y [eIOURUL] pUE
Teuolssajol Jo yuaunredac]

|  Nouanbsaa

suonoIpsLm{ 19Y10 Aq U01I0IJ
1PaI)) IdWNSUO)) 0} papraoid
Wo)SAS SUISUIDI] 9)LISI) N
wroJrun SuriIoouod UOTJRUWLIOTUT
01 Sunefer ‘ydeidered

158] “Y-$01-9 UONIRS “V-6 S[LL

-G01-9

143




01

uonespoN oN | K1a7eg orqnd jo yusunredag
SWIOIA SWILIO
JO UOTBO0[ IO SSQIPPE JUSLIND
0} surel1od jey) uoTeULIOFuL I OLT1 | V-L1 87
0] SuneaI ‘1 UoNdASqNS
‘9L11 uon0as V=L APLL
UOI1RJIJIPOIA] ON $1IN0)) urexdoxd
oY} JO OIPFO 2ANRISIUTWPY UOTJRIPAW AIMSO[OI0] S}
IOpUN UOHJRIPAW JO ISINOD ) UL \%
PSSOJOSIP UONBULIOJUT [BIOUBUL] ¥ -12€9 vl 0y
a1} 0} Sune[aI ‘4 UOTIISgNS
“V-17€9 uonoss “p NLL
UORESLIPOINTON SHPTIA put SOLRUSL (o180 pue Jeod ‘uonedo|
PUB[UL jO JuaUBIEda(] ‘oureu Jurpnjour ‘s}r0dal SIo[eap v
jjows 01 .wmﬂﬂ& ‘01 uonoasqns o | 1SSZ1 4 6¢
‘V-16ST1 uonoss ‘71 apLL
agengue| s10304U0D SJIPTIA\ PUR SOLIdYSI]
pue Sunaxysew pueruy jo juouneda(y oSULoT[ SuIysiy 10
IN0GE LI9ou03 g Sununy e 10J sseoo1d uoneorjdde
pata = o mmmswcam_ oy jo red se poprugns orto1| 1 | s8¢
mc_mmﬂwgwxw M owH_h”cow ssoIppe [rew-9 suosiad e 01
A1 01 19113 June[or ‘01101 UONoes ‘7T INLL,
puas ‘UoIEJIPOIA ON




11

uollepusWWOodal
993w wWodgns
pa1dadny

UONEILIPOIN ON

$901108I ] UOTIO9[H
puE SOMIT [BJUSWILISAOL)
UO UOISSTWIWO)) SUTBIA

JOUISIU] Y} JOAO SUOTINGLIUOD
Sujirenb suonoory

UBI[) 9pLll OYM S[BNPIAIPUI JO
$p10921 03 Sune[al ‘¢ UOIDISqNS
‘CTIT Uondas “y-1T 3PLL

SCIl

Sv

uol1epPUBWWO0I3I
2931wWwodgns
paidsdoy

UOIEIYIPOI ON

$O01}0BIJ UOTIO9TH
pue SOIYIF] [EJUSWILISAOL)
UO UOISSTIUIO.) SUTRIA

S00T)ORI{ U0

pue SOTYIF] [RIUSUILIDAOL)

U0 UOISSTUILIO)) Y}

Jo s1oded Surjrom 9A1RIIISOAUI
01 urneal “y-¢ uonadsqns
‘€001 UOnd3s “y-[T dMLL

V-t

¢00T

V-1¢

144

99111WWOo) AIOSIAPY
IINg YyHm MaIASY

uoneonpy jo yuaunredo

[euuosiad [euoneonps

JO uonensI3al pue UOLBIILI
SuTuIa0U00 SUOTBSNIo.

pue seS1eyo ‘syurejdwoos

01 Sunera1 “y-g uonoasqns
‘P00E [ WONIds “V-0T SPLL

v-C

700¢1

V-0¢

5%

UOIIEJIHIPOIAI ON

ZQHH<QZ§§OUMM mZOM,w«QZm%OUmm

mm,b%%oﬂugm

SuO011921107) Jo Jusuureda(]

 AONEDV/INAWIHYAA

TUBPUSJOp JO 9SLa[al

JO 20T)OU JOJ WIOIA SWILID Aq
1sonbar 01 Sunear ‘g uonoIsqns
‘9L11 UONI3S “V-L] 3BLL

 Noamosia

LTI

V-L1

[44




[4!

pajgeL 13NOJUIyI{eaH 03 JONOJUTIBIH
Ajdde 1,usa0p yyO4 pue Tenpiatpur ue 0} Surure}ad
pajoaioud Ajpienbape UOTJBULIOJUT 218D [)[BY
ApeaJje s| uonew.ojul Surueouoo sprosal fendsoyl (g J e 0¢
asnedaq |eaday “T1LT

0] Suneai ‘(g uonoasqns
D-T11L1 UONISS TT AL

uoIIepPUBWILIODDI UoI11BJIPOIA ON SOOTAIOS UBWUNE] SpIed
aaniwwodgns pue yieay Jo juswiiedod| uoneoynuapr Ansidar euen(ireu
pa1dacdy [edTpewr 0} Surje[al ‘g UONIASqNS 8 stre | L o

‘STYT UONI9S ‘7T SPLL

UOI1EPUWILIODA UOI1BJLIPOIAl ON SOOIAIOS UBRWIN

9911Wwodqns pue yijeoy Jo jusunreda(] (Funodar asessip [euorednooo o)
paydanoy 3unepaI ‘pety] UoN03S ‘77 SN, vovl w 8y

ucI1EpPUWIWOI uonedJIPOA ON 9781S JO AT810109G | wvISAS UOT)RNSIZal I9J0A [RIIUID

9211 luwodgns o) UT AJ[BOTUOIIO[ PAUIBIUOD
pa1dadoy e Moﬂ.mqbom% %H wwﬁﬁﬁ V=961 vrlc Ly

“V-961 UODI3S V-7 OPLL

uollepuUsWLIOIB uondadixs $901ORIJ UOTIR[T JouIU] 94}

sa1uwwoogns|  siylsjeadas uoneull  pue SOIYIH [RIUSWILISAOD|  IOAO SUOIINGLIFUOD ASUOW PIds

paydaddy §,U9z1112 asnedxsq U0 UOISSTWWIO)) SUIBIA[|  [eLIOJeUIdqNS SUOIII[H Ued])
auodisod Ajpnulepul opew oYM S[eNPIAIPUL JO SPI0JAL d/c | stil ) vole or

0} Suneyar ‘g-g uonoasqns
‘CTIT Uomnas “y-1T APIL




tl

UOIIBPUBWIWOIA
291Wwodqns
pa1danay

‘u011da0x3 Yd
M3U B JON "M3iAdJ ON

oouRINSU] JO neaing
- uone[n3oy [erouLul] pue
[euoIssejold Jo jusunteda(y

Kred pi¢ e pue

ISINSUL UB U29MJD( JORIJUOD ©
UI JUSWSSINQUIIRI IO SUOIPUOD
JO SULID) PUR JUNOWE U}

Jo suondriosap pue UOLRULIOJUT
qireay paroolold o3 spredar

ur ‘uonjeuriojur sunioddns

pue sororjod sourISUl

)[eay [enpIATPUI UO SSUI[LJ 9181
I0INSUI 0} FUNL[I ‘7 Uo1dIsqns
‘9€LT UONI3S V-7 IPLL

9¢LC

V-vC

€S

uOoI1epU3UILOIA
2911Wwwo2gns
pai1daloy

UOIEIIPOA ON

uewspnquiQ sIefs A\ PO

uewISpnqui(y

QIBJIOM PITYD oY) £q paurejurew
suodor o1yroads-ased 10

Sp10991 JO Aq P[oY UOHBULIOJUT
0} SuneaI ‘g uonoIsqns
‘V-L80p UONI3s “TT APLL

-L80¥

C

(43

ZO?<Q%§§OU&M wZOMH<QZm§OUMM

v1/6
uo 4DV WwoJy asuodsal

Mmalnal /LT/8 pelqel

WMHHEOOSW

SOOIAIRS UBWINY
pue yiesH Jo eunteda(g

%UZMmﬁQ ,meE,HM<mm@

A®[ TRIOP9J JOPUN [BIIUAPILIUOD
ST JeU]} UONeNSIUTWPY

3nig pue pooq 'S’ Y}

pue aInmousy Jo juswnreda(]
‘SN 9y} £q SOTAISS UBWUNL]
pue yifeay Jo jusunreda(y ay) 01
popraoid uoreurIojul 03 Surje[or
‘V-£G1C UOn03s ‘7T SPLL

- ZO@&MUmmﬂ .

B33

(44

IS

o | P




14

Koyeg o1[qngd Jo yusueda

LaNIuIod eoueInsse Ajrjenb
SOOTAISS [EOIPAUW AOUDIOWS

UR JO SANIAT)OR QOURINSSE
Kyrenb 0} Surjerar ‘1 UO1ISqNS
“d-16 UONIIS “T¢ ANPILL

d-16

[43

8¢

uonjepodsuel],
Jo yuaunaeda( (A197eS
a1iqn Jo yeureda(

Wo)SAS UOTITUS0991

ojejd osuQoI] pajewoIne

ue JO asn 9y} Y3noIy) paurejol
0 Pa1OQT09 BIRP 0] Fule[dl
“V-L11C UONIS “V-67 AMPLL

-LT1¢C

V-6C

LS

Koyeg orjqnd Jo jusunreda(

aseqejep 11odax Jusproor

Ue Ul paureiuoo ejep yodar
1uoprooe SurfInuap! Afjeuosiad
01 Sune[al “y-/ uonossqns
‘1STT Uondds Y67 SPLL

|44

V-6C

9¢

'S0S
Y2M 32840 03 p3|geL

UOoIi1edIPOIN ON

911§ JO ATRIDI09S

PIed UonedInuspt
IOALIPUOU JO OSUIDI| S JOATIP
® 10] jueosijdde ue yo Joqunu

A11IN99S [BIO0S ) 0] SUne[I

‘TOET UOnd3s V-6 ONLL

[0¢l

V-6C

¢S

Kores arqngd Jo yusumreda(]

[ouuosiad JuourooIoyuUd

ME[ JO] WEd) JUOWSTeUB
S$SaI1S JUOPIOUT [BITILID B JO JIOM
oY) Yiim A AUR UT PIJOSUUOD
UOTJBWLIOJUI PUB SPI0J3L 0}
Burye[ar ‘7Oz UONAAS ‘CT SPLL

[4\144

4

14




Sl

Kyayeg orqngd Jo jusunredag

preog

SOOIAISS [BOIPOIA AduadIows] Aq
SurenuspaId 10J pasn suorsonb
uoneuUIWEX? 0} Sune[dl

‘a ydeiSered ‘| uonoasqns

‘d-16 UOND3s ‘¢ IPLY,

[43

9

Kayes o1qngd Jo yuounreda

a Lo
Uo1}09s Iopun A1s1321 9ouapIoul

'UINRI} OU) O} POPIWIgNS
uoneuLIOyul 0} Sune[aI

‘3 ydea3ered ‘1 uonoasqns
‘114 TONDAS “7¢ QNIT

g-16

[43

[9

K)_7eS 21[qNn{ JO Juswuireda(y

preog

SOOTAIOS [IIPIIN AouddIotny
£q Surenuapaio 10§ uonedrdde
ue Jo 11ed se SoOIAIOS [RITPIW
Koua31owo SurAredar uosiod

© JNOQE UOTBULIOJUI 0) Surje[l
‘g yderdered ‘| uonoasqns
“€-16 UONO3S “T¢ APLL

d-16

[43

09

o

ZOHHA&QZMEM&OO@M mZOH,H<QZm§OOmHm

mm,HHGﬁ&OOgm

£397eQ 21[qNn{ JO JUstRda(]

- AONEOV/INANLNYAA

| meudanbssa

pIeog S9OIAINS [BOIPIN
Kouadiowy Aq SuIeniuapaId

103 Jueorjdde jo uorjewLIOJUT
sy [euosiad pue UOTIRWLIOJUL
1981000 [euosiod 01 Suneras

‘v ydeidered ‘| uonoassqns

‘d-16 UON3s “T¢ AL

[43

65




91

Ka7es o1[qng Jo jusunteda ]

uonedNUop] Jo neamg 9181
01 pap1A0id 10pIOo JUSUNIWWOD
ATeyunjoAul JO 10RISqR

01 SunejaI ‘g1 uonoasqns
‘98¢ UONIS ‘g-i¢ PNLL

4!

¥98¢

qd-ve

L9

(IVVSHHN)
pIeOY MITAY JNESSY

parearI33Y pue ‘9promg
‘OpIoIo YiyesH [eIUsN

preoyq

MITAY YNESSY PAIeARIS3Y
pUE 9pIoIMG PO
IeSH] TRIUSIN 1} JO SPI0daI
oy} 01 Sume[al ‘9 UONIISqNS

‘1€61 UonN3s ‘g-p¢ APLL

1eol

qd-ve

99

Kayes orgqnd Jo yuaunredo(q

uonewLIOyuL
A1SI391 JIOPUIJJO XIS UTBLID
0] SuneRI ‘y-¢ uonoasqns
“TTT11 Uon93s “V-p¢ APLL

V-6

Y448t

Vvt

$9

Kyo1eg 211qnd JO uaweda(y

UOTJRULIOJUT AT)SIZD1 IOPUSJJO
X9S UTB}IA0 JO 2INSO[ISIP

0] Supe[aI ‘¢ UonoIsSqns
“TTTI1 Uono3s “y-p¢ APLL

el

12Cll

Vvt

¥9

uolepuawituodal

a911wwiodqgns
paydadny

uonedyipolA oN|  (Sursnofouren) AjLoyiny
Sursnoy] 9ye1§ SUIR]N

sopoyne Sursnoy [edrorunur
01 SurjelaI 1 UOIASqNS
‘90LY UONISs “V-0¢ AL

90LY

€9




L1

UOoIlEpPUBWIWOJ3 UOIIBIIJIPOIA ON
2a1iwIwodgns
paidady

UOTIBIOOSS Y
[edroruny surejy

suaznIod Jotues 10f werdold
Texzajop xe) Apodoid rediorunw
© 0] UOIJB[o Ul SUOIBITUNUITIOD
pue so[ij pue uorneordde

ue Jo woddns ur paprwqns
uornyewzoyul ‘uonjesrjdde

ue 0} une[Rd ‘7 uonaasqns
‘1L79 uOno3s 9¢ SPLL

1LC9

9¢

0L

QUIBIA] AOUSIIIIH

pleoq
SIT pue SN ], JUIB] AOUSIOITH
31} JO SpI0021 0) Sunear

90101 Uonoas -GS¢ APLL

90101

V-S¢

69

NOILLVANSANOOHY | SNOLLYANINNODHY

uol1epUBWIW0I3. uo1EdYIPOIN ON| (91O A313Ug S JOUIDAOL))
991WwW0IgNS
pa1daddy

[oued Ma1Aoy Kouseraju]

| AONADV/INEWINVAId

SIOPLLIOD QINJONIISRIJUI

A3I0U9 JO 1X2JU09 1) UI asn 10
ase9[ ‘ofes yons 1oJ uoneredard
UI SOT)IANIOE O UONIASqNS

sy} Jo suorstaoxd ay} opun
19SS JO pUB[ paUMO-9)B)S JO
asn Jo 9se9[ ‘oes A 0} surepad
11 SB “UOTJBWIOJUL 0} SUTjR[aX

‘ny ydes3ered ‘g-1 uonoasqns
‘TT1 uomd3s y-g¢ SPLL

 Noudnossd

qd-1

cCl

V-6¢

89




81

uol1epUBUHLIODS
2911WWodgns
pa1dasoy

UO11EILIPOIA ON

UO0102101J [BIUSUOIIAUY
Jo juounaeda(q

wresdord

open-pue-deo dPIXOIp UoqIed
o[} Jopun PAIdISIUIUPL SUOONE
renpiarpur 3urpiedalr sjusde sit
I0 UOT}09]01] [BIUSWUOIIAUY JO
juounreda( o) £q PIay Spi0dal
01 Surele1 ‘1 [ uonoosqns
“g-08S UONIS ‘3¢ SPLL

I

q-08¢

8¢

CL

ucilepuswiwiodal

93)lwwodqns
paidaddy

UOIEIRIPOIA ON

UO0T}09)01 [EIUSTIUOIIAUL
Jo yusunaeda(y

sue[d uononpal AMOIOW pue
SOOTAP OIUOIIJ[Q pue sjonpord
POPPE-AINJIdUI U0 UOTIRULIOJUT
‘UONBWIOJUL 2)SeM SNOpIeZey
01 3une[aI ‘7 UoNOASYNS
‘d-01€T UOnIas “g¢ IPLL

-0l¢el

8¢

IL




FIRST REGULAR SESSION

STATE OF MAINE
128th LEGISLATURE

Eleventh Annual Report
of the

' Right to Know Advisory Committee

January 2017

Craig Nale, Legislative Analyst

Henry Fouts, Legislative Analyst

Colleen McCarthy Reid, Legislative Analyst
Office of Policy & Legal Analysis

13 State House Station
215 Cross Building
Augusta, ME 04333-0013
(207) 287-1670

Members:

Sen. David C. Burns, Chair
Rep. Kimberly Monaghan
Suzanne Goucher
Stephanie Grinnell

A. J. Higgins

Richard LaHaye

Mary Ann Lynch

Judy Meyer

Kelly Morgan

Paul Nicklas

Christopher Parr

Linda Pistner

Harry Pringle

Helen Rankin

Luke Rossignol

William Shorey

Eric Stout






Table of Contents

I. TtrodUetion . ...ooveeiiiee e, ;

I1. CommItEEe DUEICS ...ooeeieeeeeeeeeee e e e e e eeeeeee e,

....................................................... iy
111

:_{ - %@/} ......................
y /% ’ 3 %}
v tee. f”f/f b

V.

VL

VIIL.

VIIIL



EXECUTIVE SUMMARY

[to be added]




I. INTRODUCTION

This is the eleventh annual report of the Right to Know Advisory Committee. The Right to
Know Advisory Committee was created by Public Law 2005, chapter 631 as a permanent
advisory council with oversight authority and responsibility for a broad range of activities
associated with the purposes and principles underlying Maine’s freedom of access laws. The
Advisory Committee’s authorizing legislation, located at Title 1, section 411, is included in
Appendix A. Previous annual reports of the Advisory Committee can be found on the Advisory
Committee’s webpage at www.maine.gov/ legis/opla/righttoknowrepoﬂ, m.

The Right to Know Advisory Committee has 17 members. Th '
is elected annually by the members. Current Advisory Commyif!

Sen. David C. Burns Senate member of Judic Cop "
Chair President of the Senates”

Rep. Kimberly Monaghan  House member of ‘"1' i fee, appointed by
Speaker of the House ™ s

Suzanne Goucher Represen broadcasting intergsls
Speaker of the Huse

Stephanie Grinnell Representing r@vspa oF

appointed by the%%fl”em oftilc ¢
k

A.J. Higgins

sting interests, appointed by the

Representing a statewide coalition of advocates of freedom
of access, appointed by the Speaker of the House

Paul Nicklas Representing municipal interests, appointed by the
Governor [appointed effective September 15, 2016]

Christopher Parr Representing state government interests, appointed by the
Governor

Right to Know Advisory Committee e 1



Linda Pistner Attorney General’s designee

Harry Pringle Representing school interests, appointed by the Governor

Helen Rankin Representing the public, appointed by the Speaker of the
House

Luke Rossignol Representing the public, appointed by the President of the
Senate :_

William Shorey Representing county or regional ing , appointed by the
President of the Senate y /ﬁf

S

Eric Stout A member with broad ex erice in and und@ anding of
issues and costs in multiple areas of information
technology, appoin the Gowgrnor %fg///

& //‘gfﬁzf}/ = .4

The complete membership list of the Advisory Commiti
included in Appendix B.

.’

m Serviné‘i eSOHrCe |
laws; b
f%‘

o Reporting annﬂ, y to the Governor, the Legislative Council, the Joint Standing
Committee on Judiciary and the Chief Justice of the Supreme Judicial Court about the
state of Maine’s freedom of access laws and the public’s access to public proceedings and
records;

0 Participating in the review and evaluation of public records exceptions, both existing and
those proposed in new legislation;
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o Examining inconsistencies in statutory language and proposing clarifying standard
language; and

o Reviewing the collection, maintenance and use of records by agencies and officials to
ensure that confidential records and information are protected and public records remain
accessible to the public.

In carrying out these duties, the Advisory Committee may conduct public hearings, conferences,
workshops and other meetings to obtain information about, discuss an ¢31der solutions to
problems concerning access to public proceedings and records. ' s

Ombudsman, Brenda Kielty. Ms. Kielty is a valtable /
and agencies.

S

By law, the Advisory Committee must et at least four tlme
Advisory Committee met on June 22, Julye ’%x@: ust 17, Septe' A

September 14, 2016, the Advisory Comm1t@e cld ' ,

suggestions about how the Freedom of Accesg,Act i 1 W ff{,,m.,- and how it might be improved,
consistent with its goals of , iving citizens ade ol téaccess "’./ iecords and meetings of decision
making bodies of govern; gent Adv1sory ittee spe ﬁcally requested testimony on the
following topic: Consiife, j}

entities, how could -'f.,’ o
Each meeting was open to:}i
Legislature’s vebpo

SR "‘:\’:‘
w::‘\%&\

I RECE /OURT j ,

@
By law, the Advisory4 o
about Maine’s freedo 1 of f access laws and the people’s right to know. In carrying out this duty,
the Advisory Committee believes it is useful to include in its annual reports a digest of recent
developments in case law relating to Maine’s freedom of access laws. For its eleventh annual
report, the Advisory Committee has identified and summarized the following Maine Supreme
Judicial Court decision related to freedom of access issues.

Hughes Bros. v. Town of Eddington

Right to Know Advisory Committee e 3



In Hughes Bros. v. Town of Eddington, 2016 ME 13, 130 A.3d 978, Hughes Bros., Inc., a
landowner seeking a permit to create a quarry, appealed a Superior Court decision determining
that the Town of Eddington conducted a valid executive session for the purpose of consulting
with counsel. The landowner sought an injunction directing the town to cease and desist from
holding a public vote on proposed moratorium on quarries, and a declaration that any
moratorium that might be approved was void because town violated open meeting requirements
of Freedom of Access Act (FOAA) by holding a joint executive session of the board of
selectmen and planning board. The Law Court held that the boards conducted a valid executive
session, invoked for purpose of consulting with legal counsel regarding rding in proposed
moratorium ordinance, and that FOAA does not prohibit municipal, i ds@ﬁom holding
executive sessions jointly in order to meet with legal counsel abo#

in carrying out their prospective duties. ' , s

records must be kept that are adequate for purposes of judigiak V1e\“”f<f if an actiond 1s challenged

In this case, the administrative record demonstrated that theg] awn met its burden to show that all

of these elements were present. The exe vm for the limited and authorized
e %oo inance for cons1derat10n

Iv.

In prior ye | VlSOI‘y Comrmttee has divided its workload among various
subcony ool gndations back to the full Advisory Committee for
cong n and action. VlSOI‘y Committee chose to appoint one subcommittee:

~,/%,/o

écords Exceptions | ubc mittee. The Public Records Exceptions Subcommittee’s
and evaluais ”7’?/ public records exceptions as required of the Advisory Committee
" “‘ §2 A. The guidelines in the law require the Advisory Committee
.. xceptions enacted after 2004 and before 2013 no later than 2017.

As part of its review, tv Subcommittee reached out to state and local bodies for information,
comments and suggestions with respect to the relevant public records exceptions administered by
that body. All inquiries to the public bodies were coupled with an invitation for a representative
of the public body to attend the Subcommittee meeting to provide any additional information or
answer questions from the Subcommittee. Review was undertaken in light of the criteria
codified at 1 MRSA §434, and, after discussion and a vote, recommendations for either keeping
a provision with no modification or otherwise striking or amending the provision were passed
along to the full Advisory Committee for a final vote. Representative Monaghan was the chair
of the Subcommittee and A.J. Higgins, Mary Ann Lynch, Chris Parr, Linda Pistner, Helen
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Rankin and Eric Stout served as members. As a legislator and the Advisory Committee chair,
Senator Burns was an ex officio member.

Exceptions reviewed by the Subcommittee in 2015, but considered by the full Advisory
Committee in 2016: The following exceptions were reviewed by the Subcommittee at its
December 1, 2015 meeting, but were not able to be considered by the full Advisory Committee
until 2016. The recommendations are summarized below.

"1-’;;;
employees other than elected ofﬁmals .

The Subcommittee voted 4-0 to recommend no meéif

Ref#9: 1 MLR.S. §1013, Sub-§2, relating to the identlty ‘
Governmental Ethics and Election Practiges opinions

The Subcommittee voted 3-0 to recommerid 1g
Commission this exception has not been usé@
clear. The exception is important due to the @151’[1

2 = '
Ref# 10: 1 M.R.S. §1 ﬁ;;’f Sub- { %,,,:, elating to Cammission on Governmental Ethics and Election

I!

Practices records otk w han comp M ts

xg‘%

The Subcomrmtteevoted ”z’:”

The Subcommittee vofed to table this item.

Ref# 44: 21-A ML.R.S. §1003, Sub-§3-A, relating to investigative working papers of the
Commission on Governmental Ethics and Election Practices

The Subcommittee voted 4-0 to recommend no modification.

Right to Know Advisory Committee e 5




Ref# 45: 21-A ML.R.S. §1125, Sub-§3, relating to records of individuals who made Clean
Elections qualifying contributions over the Internet

The Subcommittee voted 4-0 to recommend no modification. The exception involves financial
information not ordinarily available to the public.

Ref# 46: 21-A ML.R.S. §1125, Sub-§2-B, relating to records of individuals who made Clean
Elections gubernatorial seed money contributions over the Internet

The Subcommittee voted 4-0 to indefinitely postpone this item, as“’cently passed citizen
initiative repeals this provision. ;

Y

|
Ref# 47: 21-A MR.S. §196-A, relating to information ¢ .

/ ‘
voter registration system ' “% .

The Subcommittee voted 4-0 to recommend no - epresentatlve 0

Department of the Secretary of State appeared before iftee and expl d the need
for the continuation of this exception for central voter reg on system data. The Department
had asked the Legislature for this prov1sg;%n because FOAA 15 intended to illuminate the activities

of government — this data only pertains t3 pésonal informatiortglyoters. This policy reason still
holds today. Releasing this data would rai ¢

would narrow this exception is heading to ‘d@ Vet
upcoming legislative sess1on "

,Su ;

|

[ Ref# 49: 22 M.R.S. ; .
y

, iy
The Subcommittee Vot to recommend no modification. The agency survey response
indicated concern about a conﬂict with this exception to the public records covered under FOAA
with a provision of Maine’s motor vehicle laws that permits disclosure of Social Security
Numbers pursuant to the federal Driver Privacy Protection Act, 18 U.S.C. §2721(a)(2). The
group discussed this concern and concluded there was no conflict, because the public records
exception allows, but does not require, nondisclosure of the SSNs (i.e., they are not designated as
“confidential™).

’ Ref# 63: 30-A ML.R.S. §4706, Sub-§1, relating to municipal housing authorities

6 * Right to Know Advisory Committee



The Subcommittee voted 3-0 to recommend no modification

Ref# 68: 35-A ML.R.S. §122, Sub-§1-B, G, relating to information, as it pertains to the sale,
lease or use of state-owned land or assets under the provisions of this subsection or activities in
preparation for such sale, lease or use in the context of energy infrastructure corridors

The Subcommittee voted 3-0 to recommend no modification

should instead be an “or.” The Subcommittee was rel
proposed amendment in formally.

Ref# 70: 36 MR.S. §6271, Sub-§2, relating to an applie:
of an application and files and communications in relatior
program for senior citizens

@%
The Subcommittee voted 3-0 to recommen f% aidification

%
Ref# 71: 38 M.R.S. §1310- B Sub-§2, relatin % /W 5t
mercury-added products agfiél@tronic device cagid
&

G

ification

é”’

mend no md

Ref# 1: 1 M.R.S. §407 , Sub-§2, 9G, relating to committee meetings pertaining to interscholastic
sports

The Subcommittee voted 4-0 to indefinitely postpone this item. The Maine Principals
Association responded to the request for information that it is not a public body; the exception
also pertains to meetings, not public records. The Subcommittee interpreted the public records
exceptions review requirement in the Freedom of Access Act to require only a review of

Right to Know Advisory Committee e 7



exceptions to the definition of “public records.” The Subcommittee discussed the possibility of
further deliberation on this point with the full Advisory Committee.

Ref#2: 1 MLR.S. §402, Sub-§3, C-1, relating to communications between a constituent and an
elected official

The Subcommittee spent considerable time discussing this exception. Several members
expressed support for continuation of the exception with no modrﬁcatlons as it is narrowly
tailored to protect private constituent information. '

Mr. Parr noted that this is another example of information bein ated confidential as
opposed to the entire record that contains that information be'l ' i
this creates a burden on the agencies and public bodies beg; us%of incr
searching for and redacting the confidential 1nformat1 FHe

problem with these types of public records exceptr ‘ .,

“records” standard for this confidentiality provisiog,

hrs being in favor 6£ gsbroader

%,

% l” '
fraprade ei%’motion, seconded by Mr.
Stout, that the Subcommittee recommend that this pubhc rééptds exception be amended to apply
more broadly to the entire record of const 1Lt contains any of the types of
information listed in the current exceptio ygruld also require the

. ir - .

agency to provide the record with such 1nfo@at1 1da ot constitute an undue
burden on the agency. The vote was unanim} those present,. This proposed amendment
will be put on the agenda fg e ext full Advigoms" 1ffee meeting.

the Leglslat‘%e to have a better disclaimer to make it
clearer to the public'thatgensti 1swith legislators may become public record.

Mr. Stout m % ;ﬁ¢ Hoth the subcommittee recommend creating a new
pubhc r s excepligiial lar hnes to the proposed amendment The new pubhc records

able pubhc records exceptlon and wondered about the unintended
a chan Rep Monaghan shared this concern, but stated her support for
£pose, W’ aving a discussion of the proposal in the full Advisory
ror of the motion was 5-1. This discussion will be put on the agenda
y Comrmttee meeting.

applying suc]
consequences of
the motion for the
Committee. The vote
for the next full Advisgr

2

Ref# 6: 1 MLR.S. §402, Sub-§3, YQ, relating to security plans, staffing plans, security
procedures, architectural drawings or risk assessments prepared for emergency events for
Department of Corrections or county jail

The Subcommittee voted 6-0 to recommend no modification to the current exception.
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Ref# 13: 5 MLR.S. §1541, Sub-§10-B, relating to internal audit working papers of the State
Controller

The Subcommittee voted 6-0 to table this item in order to give staff an opportunity to contact

The Office of the State Controller again, requesting feedback from the agency regarding this
exception.

Ref# 35: 12 M.R.S. §8005, Sub-§1, relating to Social Security numbers, addresses, telephone
numbers, electronic mail addresses of forest landowners owning less il 000 acres

e
7% % 0
475EY
y
7

4

¢
) 4 ,

| rent exception.

i .

Forestry’s survey response. No
v’?'.{:{gg‘:“

recommended changes
no changes in its original r

ommend no modification to the current exception, reasoning that

this exception w. | olvin proprietary and competitive information and that the agency had
recommended its confibuagon. The Subcommittee voted 5-0, with one abstention, to

¢ %‘%”} - .
recommend no modifigion to the current exception.

Ref#38: 12 M.R.S. §10110, relating to a person's e-mail address submitted as part of the
application process for a hunting or fishing license

This item was previously tabled in order for staff to gather additional information from the
Department of Inland Fisheries and Wildlife regarding how a member of the public signified
their wish for the department to keep the individual’s email address confidential, whether this
was treated as an opt-in or opt-out type of system.

Right to Know Advisory Committee e 9




The department provided draft legislation expanding the exception to individual’s applying for
permits and registrations as well, and designating this information as confidential. Under the
proposal, the commissioner would be permitted to allow a member of the public to clearly
indicate that the individual’s email address not be kept confidential (an opt-in system). The
proposal included additional exceptions to the confidentiality to allow the department to disclose
these email addresses to a contractor or state agency for marketing or wildlife management
purposes.

eing=aware of the agency

department’s electronic
actor” in the proposed
L
.

ding to a FOAA request for all email add tained i
respon mg O a requ T all €mall agdresSses con am

%
i,
%,

&

current public records exception and 2) ask the fulléadyvisory @@mittee to rev
department’s proposed legislation for possible action: lex
for the second part of the motion, noting that the proposed legistatiort would be midre
appropriately vetted through the Legislature’s Inland Fishetiegand Wildlife Committee. Sen.

Burns agreed and the motion was Withd%% -,
T,

Mr. Parr expressed his support for the draft@gg1stal di

g
5%”,? of support

expressed some concern about.
&
r 4

. 3
gtion -

ommend no modification to the current
, the suggestion of Mr. Stout, to send a
‘ ildlife to relay the Subcommittee’s concerns
department to use otherwise confidential email
ut permission. The Subcommittee voted in favor of the

g/f

letter to the
regarding

Ref# 39: 128 f 'f Sub-§10, relating to smelt dealers reports, including name,

This item was previotgiy bled. Staff reviewed the agency response, recommending no changes
to current law. Ms. Ly#ich moved to recommend no modification, noting that this exception goes
to the competitive nature of the fishery.

The Subcommittee voted 5-0 to recommend no modification to the current exception.

Ref# 40: 14 ML.R.S. §6321-A, Sub-§4, relating to the financial information disclosed in the
course of mediation under the foreclosure mediation program
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Ms. Lynch spoke to the importance of this confidentiality provision to the process of foreclosure
mediation, with much of this information being personal financial information.

The Subcommittee voted 5-0 to recommend no modification to the current exception.

Ref# 41: 17-AM.R.S. §1176, Sub-§1, relating to information that pertains to current address or
location of crime victims

Mr. Parr made a motion, seconded by Mr. Stout, to recommend no m ’
exception. The motion carried, 5-0.

Ref# 42: 17-A M.R.S. §1176, Sub-§5, relating to request by ‘
defendant

exception. The motion carried, 5-0.

Ref# 50: 22 M.R.S. §1711-C, Sub-§20, ﬂN relating to h
individual’s health care information

to the request for mforma il
law regarding how to dgf Gr

determmed that Heals W

ealt and Human Services (DHHS) survey response, where the
Department of Agriculture, Conservation and Forestry (ACF) was
5 because 22 ML.R. S §2153 gives that department the power to

Mr. Parr noted that th':was an example of a specific public records exception for information
that is already made confidential under another statute, in this case a federal statute. Ms. Lynch
made a motion to recommend no modification to the current exception, but the motion failed.

Mr. Parr asked staff to attempt to gather more information from the agencies to determine where
the records actually are.

The Subcommittee voted 5-0 to table this item until the next meeting.
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[additional discussion from September 1 4" Subcommittee to be added]
V. COMMITTEE PROCESS

This year, the Right to Know Advisory Committee held five committee meetings, which are
summarized below.

Summary of June 22, 2016 meeting

Summary of the Right To Know Advisory Committee duties and p/,

e
; ) "
1

(FOAA) at ] MRSA §411, sub-§6.

Summary of actions of the 127th Legislature, Seco.
RTKAC recommendations

Committee’s January 2016 report. The s
participation by members of public bodies;
the Judiciary Committee created LD 1586, Act A,/
To Know AdVlsory Comnnttee Concerning ]%;not D

Ve required a govemrnental entity to
ote participation by members that also describes how the
policy meets the pr""' 1 ( \ The bill and% amendment were not enacted.

, L te partlclpatlon bill, LD 1241, “An Act To
Increase ( /; i i i rried over from the First Regular Session to the

Seconddie ne viohacted, LD 1241 permits the board or commission of each of
four Staic Hies & Governmental Facilities Authority, the Maine Health and
Higher E #y, the Maine State Housing Authority and the Maine
Municipal B wict public proceedings with members participating via remote access

ces (i.e., the member is needed for a quorum, illness of the

when the commissionet
2016, chapter 449.

Mr. Parr asked what should be inferred from this legislation regarding what authority is needed
in law before a body may allow remote participation by its members at public proceedings. Staff
noted that there still seem to be two approaches clarifying remote participation in public
meetings: 1) specifying broad authority for remote participation in FOAA itself, and 2) providing
specific authority for a governmental entity in its statutes. Staff also noted the Governor’s
position that remote participation is already permitted under FOAA as long as all FOAA
requirements are otherwise met, as stated in the veto message to LD 1809, “An Act Concerning
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Meetings of Boards of Trustees and Governing Bodies of Quasi-municipal Corporations and
Districts That Provide Water, Sewer and Sanitary Services”; that veto was not overridden by the
126th Legislature.

Ms. Goucher stated that she would like to see the Advisory Committee attempt another
recommendation in this area, because the issue is not going away until there is some guidance
and clarity given. The Advisory Committee did not take a formal action on this request.

466, “An Act To Increase Competition and Ensure a Rok - biis
Telecommun1cat1ons Market,” which was referred b ]

Ombudsman Services,” Wthh was referred by the Health
1499, “An Act To Increase the Safety of Social Workers”

Maine's Solid Waste Management Laws,
Resources Committee; "

n ittee begaf%ast year and is due by 2017. The Public
| mittee revie ' 2 umber of exceptions after the Advisory
: citted for final action by the full committee in

' n rev1ew1ng all existing pubhc records

, gciplinary information with other states because of the

i ed at 20-A MRSA §13004, sub-§2-A. In 2015 the Subcommittee
T e full Ad ry Committee that it draft legislation, with direction from the

ih on 't / ddress the issue. The Advisory Committee decided not to
recommend a change i statute and instead notified the Education and Cultural Affairs
Committee about this issue and the issue of teacher discipline confidentiality more generally.

The Education and Cultural Affairs Committee determined that the Department does not seek to
share confidential disciplinary information with other states. It seems this issue is resolved for

both the Right to Know Advisory Committee and the Education Committee.

Potential topics and projects for 2016

o Confidentiality of hazardous material transfer by railroads
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Staff related a request from the Judiciary Committee for the Advisory Committee to include in
its public records exceptions review a provision enacted by LD 484 in 2015 and now codified at
1 MRSA §402(3)(U), which makes information held by the Department of Environmental
Protection relating to the transfer of hazardous material by railroads confidential. Mr. Pringle
moved for the Advisory Committee to take action on this item. The vote was unanimous of those
present that the full Advisory Committee discuss the issue.

e Confidentiality of personal contact information for professions and occupanons regulated
by the State

Staff related a request from the Judiciary Committee for the Ady Commlttee to develop

Legislature, LD 1499 enacted a new conﬁdent1a11ty provisron cor licensees’ and
license applicants’ addresses and telephone number / Sidry. Committee
sought a uniform policy for all licensing informatl 3 boards do
make certain licensee information confidential in'sta Wi ittee
discussed how a uniform policy would need to balance ubhc in having

G emmittee to take up this
topic in 1ts business this year. All present V\@;e 1t '/ Mr. Higgins and Ms.
Goucher. Mr. Higgins stated that his reluctan% was. ' ith how far this would go
toward confidentiality, and concern with expaf?@i, gconfide i y even when licensees are not
requestmg 1t Ms. Gouc /f /

=
21 ent excep ;,

fhat her OpPOsH n to the véte was because we already have a

d exception. Mr. Higgins noted that it
. Sen. Burns stated that it would be good

4,@,
Sen. Burns reiterate .,
to establish factors to der when making decisions about new confidential licensing

provisions. He reques‘g_ staff provide some written material before the next meeting regarding

this licensee confidentiality topic.

e FOAA assistance for indigent members of the public
The Advisory Committee next considered the request of Ken Capron for the development of a
mechanism to help provide funds for indigent complainants to bring forward FOAA cases and

the possibility of developing a standard court form to help pro se indigent complainants. The
Advisory Committee took no action on this topic.
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e  FOAA agency time and cost estimates, fee waiver policies and remedies for requesters

Jack Comart of Maine Equal Justice Partners emailed the group in April with 5 suggestions: 1)
require agencies to provide an estimate of time and cost for each separate component of a request
for information; 2) require agencies to publically post and make available their fee waiver policy;
3) require that agencies grant fee waiver requests based upon reasonable standards; 4) clarify
when estimates of time and cost must be provided by the agency; and 5) provide some recourse
for requesters of information for agency action that may be arbltrary 0 papricious.

2

Staff reviewed current agency FOAA response time requireme e also noted that while

discussion was opened up to the group u '

consideration this year. .
e Criminal History Record Informatzon %@ (CHJs; / 1

] f concern for potential

1

nere ma
/7/%’ ’ :

Rep. Moulton explained that those who bring complaints before the medical boards make their
records public information. His client had to file FOAA requests with the Department of Health
and Human Services to access her medical review records. His and his client’s chief concern was
that these records included his client’s social security number, and that this sensitive information
was being treated as a public record. The Advisory Committee took no action on this topic.

e Warden’s Service FOAA requests
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Rep. Monaghan asked to discuss the issue of the Warden’s Service FOAA requests about which
the Advisory Committee had been asked to hold a public meeting. Sen. Burns gave the Advisory
Committee an update, stating that he, Rep. Monaghan, the Presiding Officers of the Legislature
and a representative of the Attorney General’s Office were to have a meeting later that day to
discuss the best way to proceed. Mr. Higgins moved to include an agenda item for the next
meeting to discuss the outcome of this meeting; it was agreed by unanimous consent.

Discussion of Subcommittees

Summary of July 20, 2016 meeting

Hazardous material transported by railroads

Staff reviewed the request from the Leglslature s Judiciary™
records exception to Maine’s Freedom o

that there are already a nuigler of e ions for sensmve 1nformat10n related to
potential terrg . e

describing4 _procedures or risk assessments prepared specifically for the
purpos tg,of terrorism, and Title 16 would seem to provide
altey nformation as well. Mr. Parr asked staff if these
excep‘aon nt ingthe Judiciary Committee’s deliberations on this exception

¢ was aware of the existing security plan exception. This new
i Raﬂroad companies were concerned that this preexisting security

that the Judiciary Co :
records not being publie:

Rep. Monaghan, who is also a member of the Judiciary Committee, did not recall if a side-by-
side comparison of similar state laws had been provided during the Judiciary Committee’s
consideration of the bill. Staff replied that the only comparable state law provided to that
committee was a Massachusetts law that was broad enough to cover hazardous material shipped
by rail; this law is not specific to railroads, unlike the Maine law.
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The Advisory Committee discussed whether the Judiciary Committee had reviewed the bill
against the criteria in 1 MRSA §432(2) as the Judiciary Committee typically does, and whether
there has been any change in circumstances relative to the criteria for this exception since that
Committee’s original review. Although members of the Judiciary Committee believed they had
reviewed the proposed exception in light of the statutory criteria, the review had not been
documented with a review checklist. Staff and Advisory Committee members noted that there
does not appear to have been any changes in circumstances, for example in federal law, since the
bill was passed, except for increased public interest likely generated by media reports.

.f’f”’
Mr. Prmgle noted that the current language of the exception is bro ca@ses the Department

; tlon applies to their

Firdotis material” d&finition, and
doubt expressed about whether

Ms. Pistner noted that there are several issuesi , ,; 1s,t1c how to address the public
concern that has arisen sincg bill’s enactm@t Dt

/f’ ,.¢
is prov1d1ng a summary ,»,,é’g 6/ /%gy d crude 01

another opportunity .
request that the Comrs 'reate a committee bill as a vehicle for this reconsideration.

Peggy Reinsch, nonpartisan staff for the Judiciary Committee and former staff for the Advisory
Committee, addressed the committee at the chair’s invitation. She offered that it would be
helpful for the Judiciary Committee if the Advisory Committee’s letter outlined exactly what the
questions or issues are.

The Advisory Committee decided to go through the checklist of public records exception review

criteria (1 MRSA §432(2)) to better focus its request to the Judiciary Committee. The group
highlighted the areas of greatest concern, including: paragraph G — whether public disclosure
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jeopardizes the public and if so, whether that safety interest substantially outweighs the public
interest in the disclosure of the records; paragraph H — whether the proposed exception is as
narrowly tailored as possible; and paragraph E — whether the public disclosure puts a business at
a competitive disadvantage and, if so, whether that interest substantially outweighs the public
interest in the disclosure of records.

Advisory Committee members also voiced concern about whether the information should only
be made available retrospectively, or whether the public should have a r1ght to the information
prospectively. :

Staff informed the group that in terms of *' in ly the protected
1nformat1on is an 1nd1v1dua1 S Somal Securl tmber.ur ceific law is enacted to protect

separation of person' )
wondered how we "‘ in practice. St atfgeplied they would need to reach out for

51 mltted b anned Parenthood to the Advisory

s€ident of Public Policy for Planned Parenthood of
3 #Ms. Clegg related her organization’s experience with
. ird of Nursing. Ms. Clegg stated that although the Board’s
ic, persgn a’?«// al information has gotten better, there is still a significant amount

Mr. Parr noted that the Advisory Committee has previously discussed whether anonymous
FOAA requests should be permitted. He noted that the purpose of FOAA is to provide the public
information about what the government does. He asked Ms. Clegg whether she saw any value in
sharing this amount of information to the public under FOAA. Ms. Clegg replied that she
struggled to find a reason that the public should have a right to know this amount of information
about a private citizen.
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Ms. Pistner noted the tension between the safety and privacy of licensees with the public need to
know who is actually licensed, and asked Ms. Clegg to clarify the scope of her request for
increased privacy. Ms. Clegg acknowledged the public interest, but iterated that she didn’t see
the need for the public to have access to the entire license application file — the wealth of
information available to the public is significant, even if the applicant’s address is redacted.

Ms. Meyer mentioned recent legislation limiting the scope of the Maine Human Rights
Commission’s investigation records that would be subject to FOAA requests, noting that the
compromise struck by this exception could be a useful model. Sen. »:,w. noted it would be

helpful to have more information on this, to inform the group’s eff .,,,a;fg l&’ﬁ’dmg the balance
between public and private information.

Mr. LaHaye quest1oned the propr1ety of anonymous FOAA rég K . M weighed in
by iiformation to
government, the government has a duty to safeguar Mf/ i : release of the

information furthers the underlying purpose of plainor opt-out

2

system might be one model to look at in trying td "
Mr. Stout shared his familiarity with the_ federal Privacy A ich acts to counterbalance the
federal Freedom of Information Act. Unideg

information (PII) is only permitted to be ¢ v, 0 rposes, and is not
permitted to be publicly disclosed. 5

‘ |
Ms. Clegg of Planned Pare hood t@ Y At g Control Board protections for
PII are a good example. y .i‘"" : suggested ng as a temiplate the exceptions we already

have, for example th , ?@fployee personal information, and looking at
&oubh . ::; person licensed by the State.

Anne Head,

invited to, ‘ ed acknowledged that the Advisory Comrmttee

was fith an inte > tout d ision involving personal privacy interests and public
overs 1 15 , ied the Advisory Committee that licensees put their
1nformat1 i ies i order to receive permission from the State to do certain

things. Ho nized that while there is a need for public oversight over
government de . ing, there may be legitimate personal safety and privacy interests that
can be served throtghsom v middle ground. She then encouraged the Committee to consider
what they are trying te ael eve w1th this potential change Mr. Parr asked if the group could

the affirmative and noted that there may be more information collected by boards and agencies
than is necessary for licensing purposes: agencies have a responsibility not to over-collect.

Staff agreed to put together templates of examples of personal information that is currently
protected.

Ms. Pistner noted that the public needs access to licensing information to make sure the Board
acting appropriately. For example, access to this information allows the public to know the basis
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for the grant or denial of a license application. However, access to this information can also be
abused, she noted.

Sen. Burns remarked that this was a balancing act, but the bottom line should be protecting
people’s safety. Just because one seeks a professional license does not mean the person needs to
put his or her life in danger. He also voiced support for developing a uniform policy for the
treatment of licensing information.

Mr. Parr made a motion, seconded by Mr. LaHaye, that the group //%.' existing examples of
policies and law that focus on personal contact information to deve /f a untform policy

regarding personal information in licensing records.

making PII available to the public can protect the publicig 4 fieficial than
protecting a particular licensee. For example, having access plumber s home address can
ered sex offender. Mr. Shorey

that information can cause harm, and that 1t e tHe.g i ;”3 something to protect
some of that 1nformat1on even if the propos solut' 2tricht e first time. Ms. Goucher

chao ogy, and Goo@?p ;,.«

Staff reviewed correspondence provided to the Advisory Committee regarding the ongoing
dispute between the Portland Press Herald/Maine Sunday Telegram and the Maine Warden
Service over the agency’s response to the paper’s FOAA requests. This included a letter dated
June 24" from Sen. Burns and Rep. Monaghan to Colin Woodard of the Portland Press Herald
and the paper’s attorney, Sigmund Schutz. The letter stated that despite recent requests for a
public hearing regarding the issues between the paper and the agency, the Advisory Committee
was not a fact-finder or arbitrator of disputes and was better suited to discussing and considering
policy solutions to problems concerning access to public records. Accordingly, the letter invited
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input or suggestions for changes in policy or law based on the paper’s recent experiences with
the Maine Warden Service.

The Advisory Committee was copied on a July 1% letter from Mr. Schutz to the Warden Service
and the Attorney General’s Office summarizing the paper’s dissatisfaction with the agency
response as being untimely and incomplete, as well as conditioned on an unreasonable fee.

The Warden Serv1ce responded to Mr. Schutz’s letter on July 15, and copied Advisory

Committee staff. This letter disputes the characterization of the agene»esponse

On July 18" Mr. Schutz responded to the Sen. Burns and Rep M
behalf of the paper, dechmng to offer suggestions for change_ ]

on changes in the law, it may overlook related issues of
current law. s

Sen. Burns recapped the meeting that he, Rep.
Legislature and the Office of the Attorney General had ,
meeting, at which it was decided that Sen Burns and Rep.
letter. ”%3?

ke last “Advisory Col mittee’s
Munaghan would send the June 24"

Rep. Monaghan suggested that the Adv1sorﬁ%€
agencies’ compliance with FOAA to prevent %mﬂ
disagreed, noting that the layzs ables aggrievod nafti
compliance. Ms. Pistne; ' 01

had put together as a & yment for unc%rstandmg agen01es response time. Also, she
pointed to upcoming trajing for agencies presente

Ombudsman. ) y

y: v‘:; '
Ms. Kieltygs o e discussed an upcoming training she is
provid_' for all Exec ‘ cypublic access officers. This will be the first time all

el »aining at the same time. The format will be a round

table d1sc ion, focused onti igs: 1) providing a cost estimate for FOAA responses, and 2)
conducting ségrghes. Regarding the cost estimate, she noted that it is not an easy determination.
She worked wi ""f} j, s Stout ,/5 evelop standards to apply to the estimate process, and finds the
rubric developed By ¥r. Stoiit as a helpful way for agencies to approach the estimate process.
Regarding the search : ;"// s. Kielty noted that FOAA doesn’t tell an agency how to search for
documents and there is rrently no common methodology for searching electronic records,
specifically emails. After the training, Ms. Kielty plans to continue dialogue with the public
access officers. Ms. Kielty agreed to attend the next meeting and present a preliminary Public
Access Ombudsman report as well as an update after the public access officer training.

\
Sh

Ms. Meyer raised the idea of the Advisory Committee having a public hearing, not to delve into
the specifics of any dispute, but to look at the bigger picture of how FOAA is working for the

public. She noted that the Advisory Committee has been around for 10 years and has not held a
public hearing yet. The Advisory Committee discussed this notion of a public hearing, and how

Right to Know Advisory Committee e 21



it might work. Members raised questions about what the Advisory Committee would seek to do
with the information gained from the public hearing, how the meeting would be run in order to
elicit the most useful testimony and concerns that the viewpoint of agencies may not be fairly
represented. Ms. Kielty weighed in that the idea of the public providing input on FOAA in the
larger sense is very timely. FOAA is a dynamic statue and this would be a valuable opportunity
to hear how it is working. Ms. Kielty also offered the idea of a summit format, where specific
parties would be invited to provide input to help the focus be more clearly on ways to improve
the law and less on the details of individual cases. The Advisory Commlttee favored providing
broader public input. ,

//w ¢ enda. This

y perspectives

ffﬁff‘%}/f

piblic récords exceptions

:z’

 Records Exc ol

Review Subcommittee
by agreed to support the
fy to raise any questions or

Staff presented the recommendations of t / Bli
from its December 2015 meeting. The Adv“é Ty
recommendations of the Subcommittee, but %;frve ‘

concerns at the next meeting,. '

(¢}

v to preserve th
out ezther

ne et : ; .
representative yet appointed to the Advisory

ipal perspective. The municipal interest member should be
nmittee takes up this issue. Mr. Pringle suggested checking on

Ms. Pistner pointed ou hat besides checking on the status of the municipal member of the
Advisory Committee, the group should be sure to give adequate public notice to municipal
interests so that they may attend and provide feedback.

The Advisory Committee decided that this topic would be tabled until the next meeting, at which
staff will present information on the statutory requirements around meeting minutes and
executive sessions. Sen. Burns will formally encourage the appointment of the municipal
member of the Advisory Committee.
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Review of 10 factors for estimating time to respond to a request under the Freedom of Access Act
suggested by Eric Stout

Mzr. Stout gave a brief presentation to the group on his document, “Freedom of Access Act
(FOAA) Email Searches: 10 Factors for Estimating Time.”

Mr. Stout began with a FOAA request metaphor: When one goes to the mechanic to get an
estimate for repairs to a broken automobile, it is difficult for the mechamc without first lifting up
the hood and taking a look at the engine. y %%

%

Mr. Stout relayed his experience assisting agencies with search i 1g that requestors usually
i $ Hip bt He also noted the

n etrnlaﬂ@tem that has ,’ /ﬁ/’ff Autable

st, umputer can tt} whether

1 , or’s%equest thi§ takes staff
' ; empha51zed the 1mportance of

conversation between the parties to be sur
records the requestor is truly seeking.

Although not on the ¢ . #eyer raised arf@ssue about a recent Maine Center for Disease
Control and Preven L hat would credl gew public records exceptions from
FOAA, rendering 1nf0rrn gy se outbre ks not public records unless they affected

more than 24 /:,, ple. Hiow i Fould be accomplished in rulemaking. Staff

there was any ' e tby the ;,;o visory Committee in taking up the toplc at its next meeting. This

would include a d ,ion gr the extent to which, if at all, an agency can ask for the purpose of a
ques Staff will prov1de more information on this topic, and will provide

/’éf r to the group’s next meeting.

Summaryv of August 17, 2016 meeting

Hazardous material transported by railroads

Staff discussed a draft letter from the Advisory Committee to the Legislature’s Judiciary
Committee, in response to the Judiciary Committee’s request for the committee to review the
public records exception at 1 MRSA §402, sub-§3, U. The Advisory Committee’s letter

Right to Know Advisory Committee e 23



recommends that the Judiciary Committee consider submitting a committee bill to the
Legislature so that the current exception may be fully vetted by the Legislature in a manner that
allows the most meaningful participation from stakeholders and other members of the public, and
from state and local government entities. The letter iterates the Advisory Committee’s
interpretation of the current law, that it is not intended to prevent public access to summary or
aggregate information about the transportation of hazardous materials by rail in the State,
particularly crude oil, or to prohibit disclosure of information about spills or accidental discharge
of hazardous materials.

in disclosure and whether the language of the current e

possible. 4

W

o
Part 172 of the federal regulations. The mo‘%é)n

change and was voted unanimously. : ’ L g
d occupatw%nsed by the State

s that could guide the formation of policy
t dding protections for the personal
ges and license applicants. Research was

: ;; has been provided. Examples from other states were also
.
iéument, 111 dmg personal information protections for licensees in California,
d:North v/ D akota

/
Staff provided informa *"o on LD 1171 from the 127" Legislature. At the last meeting, a
member had pointed to the amended version of this bill as providing an example of a reasonable
compromise between privacy interests of individuals and the public interest of the public. This
bill dealt with the confidentiality of the investigative records of the Maine Human Rights
Commission, and the majority amendment of the Judiciary Committee would have designated
certain information confidential, including medical records, the identity of a minor, personnel
records, personal telephone numbers and home addresses.
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The Advisory Committee invited up Nicole Clegg, Vice President of Public Policy for Planned
Parenthood of Northern New England. Ms. Clegg, who had been asked by the Committee for
more information at its prior meeting, distributed a number of handouts: a memo from Planned
Parenthood, a report from the National Abortion Federation on violence and disruption against
abortion providers, a statement filed in Superior Court in the State of Washington by the
National Director for Affiliate Security at Planned Parenthood Federation of America outlining
the history of violence and harassment against abortion providers and abortion-providing
facilities, and a copy of Maryland law (MD Code, General Provisions, §4-333) making all
licensing records confidential except for certain specified categories ofdfformation.

11T

[0)7
o

¢ Heensing records is an

Ms. Clegg reiterated that the only non-public information in
individual’s Social Security Number. She pointed out that ev ég ]
Enforcement Admmlstratlon (DEA) drug authorlzatlon c' ilease

Mr. Pringle expressed his view that it would be bette s atisn’t public than 16 specify
what 1s public. Otherwise, he noted, the Advisory Commifteeiy l& *have to look'through entire

licensing files deciding what was useful to the public and ' ,hould be confidential. He stated

his belief that home address, home phon = ' 2 sonal cellphone numbers
should be confidential. He opined that 1 Y Hldibe ysed as a starting place
for designating what should be designated fen Ing e rds Mr. Parr suggested
an opt-in type of system, Where certain licen o) . would be confidential unless the

subject of the records affirr nat

vw

ly allowed p

: /.»' 4

rn that 1%y / ased agenC}%osts to redact new categories of information
in licensing recordss Ly ’f@ il poming any bill seeking this increased
confidentiality. To reducé&a 4s. Pistner suggested perhaps developing a

certain docu Donteon ammg  : ation nigsewth able to the public that did not include private

Ms. Pistner voiced cop

informati },/ I"the: ing ”j’/f document a ubhc record while the rest of the licensing files
would Darr remih ded the Committee that there were other categories of
licens ¢ including 3 by the Department of Public Safety.

1 fiihood asked the Advisory Committee to consider a notification
system that wo {d notify licepsees if their file was requested by a member of the public.

Ms. Meyer, Rep. Mo L an and other Committee members noted that the Committee should
keep in mind that there & re many categories of licenses other than those commonly subject to
harassment as 111ustratéd by Planned Parenthood, expressing hesitancy at applying the same level
of confidentiality to all license categories. Mr. Higgins, Ms. Meyer and Ms. Morgan variously
expressed the idea that in general, the more the public knows about licensees the better, except in
certain circumstances of concern, and that it was important that the public be able to verify the
address of a licensee. Several members voiced support for the earlier idea of a form that would
be public that contained certain licensee contact information as a solution to the potential
harassment issues facing certain licensees.
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Mr. Parr asked staff to review what the original request from the Judiciary Committee was on
this topic. Staff replied that the Advisory Committee had been asked to develop guidance to
assist the Judiciary Committee when it considered proposed confidentiality provisions for
licensing information. Sen. Burns stated that the clearer the guidelines, the better, and that the
Advisory Committee should err on the side of transparency.

Ms. Clegg from Planned Parenthood suggested that photographs and DEA authorization cards be
kept conﬁden‘ual She noted that DEA cards contain the licensee’s name, address drugs that can

contact information should not be public, similar to the
protecting public employee personal information, exceptis
license applicant has only provided a personal address an W
Licensees and license applicants must eif be presented wit ’»’f

summary of the
trend for 1

S of perceived delay in FOAA response time by public bodies is
of the public requestors not aligning with reality. Executive
sessions seem to creatg fhe most FOAA inquiries and complaints. Another popular topic is what
constitutes a public meeting, especially in the context of remote participation.

Mr. LaHaye asked if Ms. Kielty contacts an agency when a member of the public complains
about the agency. She replied that her goal is conflict resolution, and her intervention all
depends on the particular case. She may encourage the requestor to work with the agency, as her
intervention may sometimes escalate a conflict.

26 @ Right to Know Advisory Committee



Ms. Kielty next discussed the recent Public Access Officer training she had given. The focus of
the training was on the process of searching for records. She noted that this is an area in which
FOAA is silent, and that searches for electronic records are much different than searches for
paper record. The procedure begins with proper record retention, actually searching the records,
assembling the records, reviewing the records and finally providing access to the requestor. Ms.
Kielty noted that Advisory Committee member Mr. Stout provided assistance with the email
search portion of the training, which will be offered to each State agency as a follow-on to the
initial group meeting.

A

Ms. Meyer asked if this information was also being provided to the Maine T‘%{ummpal

bodies which these organizations represent.

Sen. Burns asked about records retention training, b which M%Klelty replied thae / o
State Archives provides such training. She acknéw 1ze can be done i i he area of
records retention, and must be done. A

&

‘D Ciential upcoming
1 :,‘ and how it might be improved.
fing is not a forum for the

Staff distributed and reviewed the draft pub
Advisory Committee public hearing about hc@
Staff pointed out that the o i

Mr. Higgins wondef

S pecific members had received any requests
from the pubhc to hold a

/
/ bers noted that they had. Ms. Lynch

4y to take up the Advisory Committee’s normal business in
ided at the public hearing.

Gio

:;é"

Bhzhs added that the pubhc hearlng should take place at 1:00 p m. while
the subcommlttee cou , eet at 10:00 a.m. The vote was unanimous.

Subcommittee recommendations relating to review of existing public records exceptions
enacted from 2005- 2012, pursuant to 1 MRSA §433

Staff presented the recommendations of the Public Records Exceptions Review Subcommittee,
including recommendations from its December 2015 meeting and its July 20" meeting. The
Committee approved of the Subcommittee’s recommendations in all instances, except for the
following.
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With respect to the public records exception at 1 MRSA §402(3)(R) (Advisory Committee
reference number 7), relating to Social Security numbers in possession of the Secretary of State,
the Advisory Committee moved to set aside the item until further information could be gathered
from the Secretary of State’s Office by staff regarding why this public records exception was
needed given that paragraph N of the same statute already exempts all Social Security Numbers
from the definition of public records under FOAA.

Regarding 22 MRSA §1711-C(20) (Advisory Committee reference nug
names and other 1dent1fy1ng 1nformat1on of 1nd1v1duals in a state- d

because they were not a public body that falls wi f b
HealthInfoNet communicated that it had never received'a,
and saw no value in maintaining this pubhc records excepth Staff offered that according to
the criteria currently used by the Maine S «;; eme Court to de T

public body subject to FOAA, HealthInfoll 3

FOAA. This organization is a private non-is
State action, the organization does not recelv?
or control over the exchange.be: 1des imposing etk nd confidentiality provisions.
health infogmation exch ge is covered by two federal
ance Portab@y and Accountability Act (HIPAA) and the

] n51dered subject to
:”f ndependently from any
d t] &< State have any involvement

confidentiality laws, %;// ealth
Health Information# vm ogy fo
@

?/uyﬁ embers were of a contrary position, taking the view
ion wa i not needed then it should be ehmmated The AdVlsory

or non-driver identificg on card, this provision is similar to the other tabled item relating to
Social Security Numbers in the possession of the Secretary of State. The Advisory Committee
voted to also table this item in order for staff to get further information from the Secretary of
State’s Office.

Proposal to require local boards and committees to record and retain the recordings of
executive sessions

28 ¢ Right to Know Advisory Committee



Staff reviewed current Maine law regarding open meetings and executive sessions, ] MRSA
§§403, 405, 407. Staff pointed out additionally that the Maine Supreme Court has held that
when the propriety of an executive session is challenged, the burden is on the public body to
establish that the executive session was proper.

The Advisory Committee invited Rep. Hubbell to explain his proposal. Rep. Hubbell’s
described his proposal, which is to require local boards and committees to record executive
sessions and preserve those records so that they may be legally discoverable in case ofa dlspute
about the content or propriety of the discussion held during these execy } s
Hubbell then suggested the Advisory Committee hear from his cons tie
former Town Councilor for Bar Harbor, who had brought the i 1ss /3%,
AdVlsory Committee then 1nv1ted up Mr. Garland, who expla' §

v

que"‘ﬁtion, stating that an
t to request to be present, have

have a court reporter be present to take a t
asked if the transerlpt would then be cons1cf%

Mr. Pringle acknowls
extremely reluctant#
his experience 1n the schoe
1ndeﬁn1tely -

promptlng’@he proposal but stated that he would be

£ sessions reco f? /ﬁ, He stated that in his view, coming from
the admynistrative burden of recording and

' thelr conﬁdentlahty into perpetuity

ali 111ty partlc1pants recollections.
/iz}".

The Advisory ied up a representative from the Maine Municipal Association,
Garett Corbin, to pt t n101pa1 perspective on the issue. Mr. Corbin posited that it is
important to balance th 7 S0 that the pubhc 1nterest does not outweigh privacy mterests This

is not done elsewhere n FOAA He referred to the portion of the executive session statute that
details what constitutes proper subject matter for an executive session, 1 MRSA §405(6-A)(1),
noting that an executive session is only held if an individual’s right to privacy or potential
damage to reputation is involved. Mr. Corbin stated that making and keeping records of these
executive sessions increases the likelihood of inadvertent disclosure of this sensitive information.
He added that the law as it currently stands provides a remedy through the court system.
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Ms. Lynch noted that executive sessions involve much more than just personnel matters, which
seems to be the focus of the discussion. She asked Mr. Corbin whether, in these other contexts,
were executive sessions to be recorded and legally discoverable, would that chill the candor of
these municipal discussions? Mr. Corbin agreed that it would, relating feedback from some
municipal representatives that had told him they would not hold executive sessions if this
proposal went through.

After a bit more discussion, Mr. Higgins made a motion, seconded by Mr. Pringle, that the
Advisory Committee not move forward to recommend any changes t e,
executive sessions. The vote was unanimous. ;

- satisfied with the Judiciary’s current policy. The f W
further discussion.

Anonymous FOAA requests

In response to the Advisory Committee’s r at 15 “
extent to Wthh 1f any, an agency may ask f(%the p > OAA requestor’s request, staff
e law. Staff I%Ithat MREA §408-A provides the general
ht to 1nspect if/: copy any#public record”, and subsection 3 of
request clarification concerning which

. aff continued that an 1nd1v1dual may be

virtue of their obs
Mr. Pringle offered L
purpose when makmg equest for public records. Sen. Burns wondered if members thought a
change should be made to FOAA to prohibit agencies from asking a requestor’s name or
purpose, with several members disagreeing that this was needed. Mr. LaHaye posed to the group
whether there should be a distinction between commercial and non-commercial purposes of
requestors. Mr. Higgins shared his view that if a record is open, it should be allowed to be used
for whatever purpose the requestor wants. Mr. Pringle shared that the Advisory Committee has
wrestled with the commercial/non-commercial distinction in the past, and could never work out
how to precisely define the difference between the two. Mr. Parr noted that as a practical matter,
even if there were a distinction made, a person can have someone else request a public record for
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them, in order to get around the restriction. He also wondered what the State’s policy would be
for what to do with requestor information if collected.

The Advisory Committee voted unanimously to take no action on this topic. Rep. Monaghan
noted that if there were major concerns regarding anonymous FOAA requests, such as voiced by
Planned Parenthood, then those parties could raise this with their legislators to bring legislation
forward in the next legislative session.

Summary of September 14, 2016 meeting

[to be added]

Summary of October 5, 2016 meeting

[to be added]

v o ( j

VL.  ACTIONS RELATED TO COMMITTEE RE(( /, N
IN TENTH ANNUAL REPORT
The Right to Know Advisory Committee
The legislative actions taken in 2016 as a re@ﬂt
below. fg{

Recommendation: f o
Enact legislation *- : J

authorizing the use &t };;v .| ont ”}’3’;/

technology to perrmt . . chnolog perrmt remote participation in public
remote parti gied in LD 1586, Act To Implement

public pro, / mendatzons of the Right To Know Advisory Committee

electe k emote Partzczpatzon in Public Proceeding, however, a

The Judiciary Committee also considered another bill related to
remote participation in public proceedings, LD 1241, 4n Act To
Increase Government Efficiency, which was carried over from the
First Regular Session to the Second Regular Session. As finally
enacted, LD 1241 permits the board or commission of each of four
State bonding authorities (the Maine Governmental Facilities
Authority, the Maine Health and Higher Educational Facilities
Authority, the Maine State Housing Authority and the Maine
Municipal Bond Bank) to conduct public proceedings with
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members participating via remote access technology in certain
circumstances. LD 1241 was finally enacted as Public Law 2016,

chapter 449.
Recommendation: Action:
Continue without No action by the Legislature was necessary since the Advisory
modification 24 of the Committee recommended no changes to the existing public records
existing public records exceptions that were reviewed.
exceptions enacted after
2004 and before 2013

VII. RECOMMENDATIONS

railroad company descrlbmg hazardi 1
{decided at August 1 7" meeting}

At the Judiciary Committee’s request, the A%sory e
exception in current law that protects as conﬁ@l ighr
describing hazardous mafe i
a state or local emergefic

tent agency o@aw enforcement agency, a fire department or
02, sub-§3, itk // e Judlc1ary Commlttee S request was

z€ public records exception and agreed that the exception

on hsideration. The Advisory Committee recommends that the

consider /, ubmlttmg a committee bill to the First Regular Session of the

t the trrent exception may be fully vetted by the Legislature in a manner
gful participation by stakeholders, state and local government

Judiciary Com i ih
128" Leg1slature
that allows the most

entities and other members of the public. The Advisory Committee believes that the current

exception is not intend ed to prevent public access to summary or aggregate information about the
transportation of hazardous materials by rail in the State, particularly crude oil, or to prohibit
disclosure of information about spills or discharges of hazardous materials. The Advisory
Committee also expressed the concerns about the current exception as written.

See correspondence in Appendix .
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() Advise the Judiciary Committee about guidelines for considering proposed legislation
relating to the confidentiality of personal information about professional and
occupational licensees and applicants {final decision pending review of draft letter at
September 14" meeting)

{discussion to be added following September 14" meeting}

(J Continue without modification certain existing public records exceptions enacted after
2004 and before 2013 {only reflects Subcommittee recommendations adopted at August 17"
meeting; additional recommendations to be added if further recommendations are adopted}

. F .

The Advisory Committee recommends that the following exc ’ 2

before 2013 be continued without modification. )

f'
¢ lating to personal coni

diy of'a requestor of Commission

- subsection 4, relating to forest management information
by agency furnishing information;

¢ Title 12, section 12551-A, subsection 10, relating to smelt dealers reports, including
name, location, gear and catch;

¢ Title 14, section 6321-A, subsection 4, relating to the financial information disclosed in
the course of mediation under the foreclosure mediation program;
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& Title 17-A, section 1176, subsection 1, relating to information that pertains to current
address or location of crime victims;

& Title 17-A, section 1176, subsection 5, relating to request by crime victim for notice of
release of defendant;

¢ Title 21-A, section 196-A, relating to information contained electronically in the central
voter registration system;

¢ Title 22, section 2425, subsection 8, relatiny

yw

subsect]

2 relating to an application, information submitted in
SuppH < i and Tiles and communications in relation to a municipal
’ gram for senior citizens;

the carbon diokide cap-and-trade program; and

¢ Title 38, section 1310-B, subsection 2, relating to hazardous waste information,
information on mercury-added products and electronic devices and mercury reduction
plans.

The Advisory Committee recommends that the following exceptions be indefinitely postponed
and removed from the review process.
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¢ Title 1, section 402, subsection 2, paragraph G, relating to committee meetings pertaining
to interscholastic sports (review not necessary because exception is not related to a
public record and is not required by law); and

¢ Title 21-A, section 1125, subsection 2-B, relating to records of individuals who made
Clean Elections gubernatorial seed money contributions over the Internet (provision
repealed by Citizen’s Initiative)

VIil. FUTURE PLANS

In 2016, the Right to Know Advisory Committee will contin
Judiciary Committee relating to proposed legislation aff':

. . . atfechno By . pndthe
recommendations of the Advisory Committee for existjzg ‘eeptions enacted
after 2004 and before 2013. The Advisory Commi ks fo: iear. of activities
working with the Public Access Ombudsman, thes 1 At
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RIGHT TO KNOW ADVISORY COMMITTEE

AGENDA
October 5; 2016
1:00 p.m.
Room 438, State House, Augusta
Convene
1. Welcome and Introductions
2. Discussion related to public hearing on Maine’s Freedom of Access Act held September 14, 2016
3. Review proposed rule of the Department of Health and Human Services, Maine Center for
Disease Control and Prevention: Data Release Rule, 10-144 CMR, Ch. 175
4. Review subcommittee recommendations relating to existing public records exceptions
5. Discussion regarding the recent Superior Court case, Flanders v. State et. al., as it relates to (1)
requiring advance payment for FOAA requests; and, (2) repeated requests for records that have
lawfully been withheld by a government entity
6. Discussion regarding potential formation of a subcommittee of the Right to Know Advisory
Committee in 2017 to focus on technology issues
7. Review Annual Report — preliminary draft
8. Other issues or questions
Adjourn

Right to Know Advisory Committee Meeting, October 5, 2016







Notice of Agency Rulemaking Proposal
AGENCY: Department of Health and Human Services
Maine Center for Disease Control and Prevention_
RULE TITLE OR SUBJECT: Data Release Rule
PROPOSED RULE NUMBER: 10-144 CMR, Ch.
CONCISE SUMMARY: This proposed rule outlines the policies of the Maine Center for Disease
Control and Prevention (Maine CDC) for the release of health-related data and makes clear to all parties

the conditions under which unrestricted and restricted data will be released by the Maine CDC.

STATUTORY AUTHORITY: 22 M. R.S. §§ 42 and 824

PUBLIC HEARING: 10:00 am., July 13,2016 in Room 16 at Key Bank Plaza, 286 Water Street,
3 K Augusta, Malne

DEADLINE FOR COMMENTS: July 25,2016
AGENCY CONTACT PERSON:  Bridget Bagley

AGENCY NAME: Department of Health and Human Services
Maine Center for Disease Control and Prevention

ADDRESS: 286 Water Street, 11 State House Station
Augusta, Maine 04333-0011

TELEPHONE: (207) 287-8016

Please approve bottom portion of this form and
assign appropriate MFASIS number.

APPROVED FOR PAYMENT: DATE:
Authorized signature for DHHS

FUND AGENCY ORG ~ APP JOB OBJT AMOUNT
010 10A 20600 01

MAPA-3



Rulemaking Fact Sheet
(5 MRSA §8057-A4)

AGENCY: Department of Health and Human Services-
Maine Center for Disease Control and Prevention

NAME, ADDRESS, PHONE NUMBER OF AGENCY CONTACT PERSON: Bridget Bagley, 11
State House Station, Augusta, ME 04333-0011, (207) 287-9394

CHAPTER NUMBER AND RULE TITLE: Data Release Rule, 10-144 CMR, Ch. 175
STATUTORY AUTHORITY: 22 MR.S. §§42 and 824

DATE AND PLACE OF PUBLIC HEARING: 10:00 a.m., July 13, 2016 in Room 16 at Key Bank
Plaza, 286 Water Street, Augusta, Maine

COMMENT DEADLINE: 5:00 p.m., July 25, 2016

PRINCIPAL REASON OR PURPOSE FOR PROPOSING THIS RULE: The health-related
information acquired, stored and used by the Maine Center for Disease Control and Prevention (Maine
CDC) is vital to performing expected public health functions of the agency. Safeguarding against
inappropriate release of directly or indirectly identifiable data is necessary to ensure a level of public trust
and confidence in the agency’s methods and reasoning for disclosure. The Maine CDC considers the
protections of individuals® privacy and the public’s health when releasing personal health information.
This proposed new rule formally outlines the Maine CDC policies for the release of health-related data
and makes clear to all parties the conditions under which unrestricted and restricted data will be released
by the Maine CDC.

ANALYSIS AND EXPECTED OPERATION OF THE RULE: This proposed rule directs the release
of health-related data released by the Maine CDC. This proposed rule is discrete from rules governing
data release specifically by Data, Research and Vital Statistics and expands definitions to address privacy
protections and the disclosure of personal health information that could indirectly or directly identify
individuals. The definitions and descriptions of appropriate types of data sharing and methods to
safeguard privacy provide clarity to Maine CDC staff in order to respond to internal and external user for
restricted and unrestricted data for specified uses.

FISCAL IMPACT OF THE RULE:
Counties/Municipalities: None anticipated.
Department: None anticipated.

~ Small Businesses: None anticipated.
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10-144 DEPARTMENT OF HEALTH AND HUMAN SERVICES
MAINE CENTER FOR DISEASE CONTROL AND PREVENTION
Chapter . : _DATA RELEASE RULE

SUMMARY: This rule outlines the policies of the Maine Center for Disease Control and Prevention

(Maine CDC) for the release of data, other than data released. as described in the Rules for Data,

Research and Vital Statistics.

1.

INTRODUCTION

Public health agencies acquire, use, disclose or store an increasing amount of health-related
information about individuals, some of which is highly sensitive, in paper-based and electronic
forms for legitimate public health purposes. Use of health related information for legitimate
public health purposes is critically important to preserving, monitoring and improving population-
based health as well as personal health of individuals. Public health agencies have a significant
interest in protecting the privacy of health-related information in their possession where
protecting the privacy of such information encourages individuals to participate in public health
programs and objectives.

Maine CDC is not required to collect or create data in order to respond to a data request nor is
Maine CDC obligated fo provide the data in the form requested.

DEFINITIONS

Cell refers to the space formed by the intersection of a row and column in a data table. For
example, a data table may include the category “race” in columns and the category “county” in
rows. The resulting cells within the table describe a population by race and county. In some
instances, cells provide very specific information about a limifed number of people.

Data release refers to provision of data to entities outside of the program where data are
collected. stored and managed. To the extent a unit of the Maine CDC is considered a covered
entity within the meaning of the Health Insurance Portability and Accountability Act of 1996 (45
CFR Parts 160 and 164). the applicable standards. rules and regulations established under that
statute are applicable to the particular unit of the Maine CDC.

Denominator refers to the divisor in a rate or frequency calculation. It is typically the
number of persons that gave rise to the cases of interest, based on characteristics such as
lace, time and demongraphics. For example, a cumulative rate of emergency asthma events
could be calculated based on a denominator that is the entire number of female residents for a
specific county and vear. and a numerator that is the number of females with asthma-related
emergency department visits in the same county and vear, Note that in some data releases,
the denominator(s) used may differ from the underlying population. For instance. child lead
poisoning may be reported as a percent of children age <6 among those fesied (denominator),
but the underlying population would be the fofal number of children age <6. See the
definition for “underlving population.”
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Direct identifier refers to information that allows the identity of a person to be determined with a
specified degree of certainty. This could be a single data element or several pieces of data which,
when taken together. may be used to identify an individual. The following list includes the most
common direct identifiers.

o Name(s) of the individual or of relatives, employers or household members of the

individual;

e  All elements of dates (except year) for dates directly related to an individual,
including birth date, admission date, discharge date, date of death; and all ages over
89 and all elements of dates (including vear) indicative of such age, except that such
aces and elements may be aggregated into a single category of age 90 or older:
Postal/residential street address information Latitude and longitude of street address
Geocoded coordinates of a health event depicted as points on a map
Telephone numbers
Fax numbers
Electronic mail (email) address
Social Security numbers, certificate and license numbers, student and employee ID
numbers, and any other unique identifving number
Medical record numbers
Bealth plan beneficiary numbers
Account numbers
Vehicle identifiers and serial numbers, including license plate numbers
Device identifiers and serial numbers
Personal Internet Protocol (IP) addresses
Biomeiric identifiers, including finger and voice prints
Personal photographic images
Genetic information, including family history
Any information that the Maine CDC has actual knowledge could be used alone or in
combination with other information to identifv an individual who is a subject of the
information

e & & @ @

@ 0 & & & & ¢ ¢ o @

Identifiable information refers to information that can be used to discover the identiy of
individuals. This could be accomplished either using a direct identifier(s) or by indirect
identification.

Indirect identification is the identification of an individual(s) using information that does not
contain direct identifiers, such as name, address or specific dates. but does contain less specific
characteristics that could be used in combination with other information to identify individuals.
The potential for using data without direct identifiers to identify individuals increases with the
amount of information given (such as specific diagnosis codes. age, sex, year, limited geographic
area. etc.) and with small numerators or underlying population (ex.. 1 in a population of 10
individuals). There is also risk of identification if the underlying population is small and the
aumerator is nearly the same size (ex., 98 out of 100 individuals). The following criteria are used
to determine whether data may indirectly identify individuals:

1. Data at or ereater than State-level shall not be deemed to indirectly identify an
individual, reeardless of numerator or underlying population size.
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2. For geographic areas or organizations within the State (including schools or other
named organizations). data in a cell will be deemed to indirectly identify individuals
under the following conditions:

a. The underlving population of the cell is less than 2.000 persons and either the
numerator or the difference between the numerator and the underlying population
is less than 6; or

b. The underlying population of the cell is less than 50, regardless of the numerator.

Tnternal users are Maine CDC emplovees. including contracted workers within Maine CDC
proerams directed by Maine CDC staff.

External users include users of data who are not internal users.

Geocoding is the process of assigning geographic identifiers (e.g.. town/region codes or
oeographic coordinates expressed as latitude-longitude) to data records, such as those containing
street addresses.

Geographie unit or area refers to defined spacial areas such as a county. census block or town.

Numerator means the number or count of health events {cases, diagnoses, clients. discharges.
admissions or visits, etc.) being considered for release for a particular population,

QOreanization refers to any public or private entity with an identifiable proper name operating or
doing business in the State of Maine (such as a school, church, restaurant, company).

Rates refers to a measure of the frequency of a health event per population unit, with a numerator
as the count of the health event and the denominator as the count of the undertlying population.

Restricted Data include any and all information created or received by the Maine CDC that
relates to the past, present or future phvsical or mental health or condition of an individual; the
provision of health services to an individual; the past, present or future payment for the provision
of health services to an individual: or certain environmental, environmental health or
toxicological data derived from individually-owned dwellings, land or organizations: and that
allows for the direct or indirect identification of that individual. It includes any other Maine CDC
data specifically identified as confidential under statute or rule.

Suppression refers to the practice of withholding the release of a count or count-derived value
(e.g.. rate) that does not meet the numerator and/or underlving population thresholds to prevent
indirect identification. For example. if the minimum reportable value, based on the underlyi
population size. is 6. a cell value of 3 would be suppressed. and reported as either “<6” or “1 —
5.” while the rate would not be computed. This is called Primary Suppression. In the event there
is onlv one cell with a value too small to disclose, and totals are presented or available, one or
more “complementary” cell values will also be suppressed. This Complementary Suppression
prevents inadvertent disclosure of the first cell through back-calculation.

Underlving population is a defined portion of the Maine population that pertains to data of
interest. The underlving population may be defined by demographics (e.g.. race, age. gender,
etc.), as well as place characteristics, such as residing in a particular town, being a client of a
particular program, a patient of a particular facility or an emplovee of a specific workplace. Note
that in some data releases, the denominator(s) used may differ from the underlying
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population. For instance. child lead poisoning may be reported as a percent of children age
<6 among those fested (denominator). but the underlying population would be the fotal
number of children age <6.

Unrestricted data is data that contain no information that could be used directly or indirectly to
identify individuals. Therefore, these data will be made available for use by both internal and
external users,

DATA RELEASE

Although Maine CDC data are vitally important for promoting and maintaining public health,
inappropriate release of directly or indirectly identifiable data could result in harm both to
indjviduals and to the Department’s responsibility to perform its public health functions.
Therefore, this rule sets out the various types of data sharing and appropriate methods used to
safeguard confidentiality or the identification of individuals.

A. Release of Unrestricted Data
Requests for unrestricted data will be satisfied through use of existing documents, reports and
publications produced by the Maine CDC. Maine CDC is not required to collect or create
data in order to respond to a data reguest nor is Maine CDC obligated to provide the data in
the form requested.

B. Release of Restricted Data
1. Internal Users '
The minimum amount of restricted data should be released to adequately perform a given
public health function.

3

External Users

Restricted data will not be released except as necessary to carry out the public health
functions of the Maine CDC and at the sole discretion of the Department of Health and
Human Services. Restricted data will only be released to external users after the Maine
CDC designee(s) responsible for managing data requests has reviewed and approved the
request to assure that it is released in accordance with this Rule.

3. External Users for Research Purposes
Restricted data mav be released to external users for research purposes. The request must
include an Application for Release of Restricted Data (see example, Attachment 1: Model
Document 1) along with the Data Use Agreement (Attachiment 2) and a research protocol
and proof of approval by, or exemption from, an Institutional Review Board, if

applicable.

If it is determined that part or all of a data request can be accomplished through in-house
analysis, use of unrestricted data or the creation of proxy variables. the Maine CDC
reserves the right to create such products to fill a request, rather than release the restricted
data.

4. To Carry out Statutory or Municipal Obligations
For specific entities (such as municipal bealth departments) data sharing is necessary to
carry out statutory or municipal obligations, or if the outside entity meets the following
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Tts mission contributes to fulfilling an identified public health role, (this may be
demonstrated through existing statute(s) or local ordinances); and

e It has staff who have demonstrated competence in epidemiology, data security and
confidentiality and

e It has demonstrated the need to know the information requested.

Data sharing with theses entities requires a contract, memorandum of understanding
(MOU) or agreement (MOA). trading partner agreement, client consent statement, or
other written agreement that holds the organization/individual accountable to this rule.

STATUTORY AUTHORITY: 22 MRS 42 and 22 MRS §824

EFFECTIVE DATE:







Maine Revised Statutes

Title 22: HEALTH AND WELFARE

Chapter 1: DEPARTMENT OF HEALTH AND HUMAN
SERVICES HEADING: PL 2003, c. 689, Pt. B, §6 (rev)

§42. RULES AND REGULATIONS

1. General. The department shall issue rules and regulations considered necessary and proper for the
protection of life, health and welfare, and the successful operation of the health and welfare laws. The rules
and regulations shall be adopted pursuant to the requirements of the Maine Administrative Procedure Act.

[ 1977, c. 694, §331 (AMD) .]

1-A. Administration of medication. The administration of medication in boarding care facilities, drug
treatment centers, day care facilities, children's homes and nursery schools and group home intermediate
care facilities for persons with intellectual disabilities must be in accordance with rules established by
the department. In other facilities licensed or approved by the department, excluding those facilities
licensed under section 1811, other than group home intermediate care facilities for persons with intellectual
disabilities, the department may establish rules for the administration of medication as it considers necessary.
In establishing rules for each type of facility, the department shall consider, among other factors, the general
health of the persons likely to receive medication, the number of persons served by the facility and the
number of persons employed at the facility who might be involved in the administration of medication. Any
rules for the administration of medication must be established in accordance with Title 5, chapter 375.

[ 2011, c. 542, Pt. A, §24 (AMD) .]

2. Department records. The department shall make and enforce reasonable rules and regulations
governing the custody, use and preservation of the records, papers, files and communications of the
department, and especially those which pertain to the granting of public assistance. The use of such records,
papers, files and communications by any other agency or department of government to which they may be
furnished shall be limited to the purposes for which they are furnished and by the law undet which they
may be furnished. It shall be unlawful for any person, except for purposes directly connected with the
administration of the public assistance and in accordance with the rules and regulations of the department, to
solicit, disclose, receive, make use of or authorize, knowingly permit, participate in or acquiesce in the use
of, any list of or names of, or any information concerning, persons applying for or receiving such assistance,
directly or indirectly, derived from the records, papers, files or communications of the State or subdivisions
or agencies thereof, or acquired in the course of the performance of official duties. Any person violating any
provision of this subsection shall be punished by a fine of not more than $500 or by imprisonment for not
more than 11 months, or by both.

[ 1973, c. 521, §1 (RPR) .]

3. Subsurface sewage disposal. The department shall adopt mininmum rules relating to subsurface
sewage disposal systems. All rules, including installation and inspection rules, must be consistent with
Title 30-A, chapter 185, subchapter IIT and Title 32, chapter 49, but this does not preempt the authority of
municipalities under Title 30-A, section 3001 to adopt more restrictive ordinances. These rules may regulate
the location of water supply wells to provide minimum separation distances from subsurface sewage disposal
systems. The department may require a deed covenant or deed restriction when determined necessary.

Any person who violates the rules adopted under this subsection, or who violates a municipal ordinance
adopted pursuant to Title 30-A, sections 4201 and 4211 or uses a subsurface waste water disposal system
not in compliance with rules applicable at the time of installation or modification must be penalized in
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MRS Title 22 §42. RULES AND REGULATIONS

accordance with Title 30-A, section 4452. Enforcement of the rules is the responsibility of the municipalities
rather than the department. The department or a municipality may seek to enjoin violations of the rules or
municipal ordinances. In the prosecution of a violation by a municipality, the court shall award reasonable
attorney's fees to a municipality if that municipality is the prevailing party, unless the court finds that special
circumstances make the award of these fees unjust.

[ 1997, c. 727, Pt. C, §4 (AMD) .]

3-A. Licensing of persons to evaluate soils for subsurface wastewater disposal systems. The
department shall adopt rules providing for professional qualification and competence, ethical standards,
licensing and relicensing and revocation of licenses of persons to evaluate soils for the purpose of designing
subsurface wastewater disposal systems. The hearings provided for in subsection 3 must include consideration
of the adoption or change of those rules.

The department shall investigate or cause to be investigated all cases or complaints of noncompliance with

or violations of this section and the rules adopted pursuant to this section. The department has the authority

to grant or amend, modify or refuse to issue or renew a license in accordance with the Maine Administrative
Procedure Act, Title 5, chapter 375, subchapter V. The District Court has the exclusive jurisdiction to suspend
or revoke the license of any person who is found guilty of noncompliance with or violation of the rules
adopted pursuant to this subsection or subsection 3.

The department may charge applicants no more than $100 for examination to become a licensed site
evaluator. The department shall by rule charge a biennial site evaluator license fee of not more than $150. A
licensed site evaluator who is employed by the department to administer this section and does not practice for
the public is exempt from the licensee fee requirement. Appropriate rules must be adopted by the department
defining the appropriate financial procedure. The fees are paid to the Treasurer of State to be maintained as a
permanent fund and used by the department for carrying out its plumbing and subsurface wastewater disposal
rules and site evaluation program.

[ 1999, c. 86, §1 (AMD); 1999, c. 547, Pt. B, §78 (AMD); 1999, c. 547,
Pt. B, $80 (AFF) .]

3-B. Inspection of plumbing and subsurface waste water disposal systems. The department shall
adopt rules providing for the inspection of plumbing and subsurface waste water disposal systems. In
municipalities, the municipal officers shall provide for the appointment of one or more plumbing inspectors.
In plantations, the assessors shall appoint plumbing inspectors in accordance with Title 30-A, section 4221. In
the unorganized areas of the State, the department shall appoint plumbing inspectors or act in the capacity of a
plumbing inspector until a person is appointed.

[ 1991, c. 824, Pt. A, §39 (AMD) .]
4. Industrial employees.
[ 1977, c. 83, §2 (RP) .]

5. Confidentiality of records containing certain medical information. Department records that
contain personally identifying medical information that are created or obtained in connection with the
department's public health activities or programs are confidential. These records include, but are not limited
to, information on genetic, communicable, occupational or environmental disease entities, and information
gathered from public health nurse activities, or any program for which the department collects personally
identifying medical information.

The department's confidential records may not be open to public inspection, are not public records for
purposes of Title 1, chapter 13, subchapter 1 and may not be examined in any judicial, executive, legislative
or other proceeding as to the existence or content of any individual's records obtained by the department.
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MRS Title 22 §42. RULES AND REGULATIONS

Exceptions to this subsection include release of medical and epidemiologic information in such a manner that
an individual can not be identified; disclosures that are necessary to carry out the provisions of chapter 250;
disclosures made upon written authorization by the subject of the record, except as otherwise provided in this
section; and disclosures that are specifically provided for by statute or by departmental rule. The department
may participate in a regional or national tracking system as provided in sections 1533 and 8824.

Nothing in this subsection precludes the department, during the data collection phase of an epidemiologic
investigation, from refusing to allow the inspection or copying of any record or survey instrument, including
any redacted record or survey instrument, containing information pertaining to an identifiable individual that
has been collected in the course of that investigation. The department's refusal is not reviewable.

[ 2009, c. 514, §1 (AMD) .]

6. Preadministrative hearing settlement process. The department may adopt rules to establish a
preadministrative hearing settlement process. Rules adopted pursuant to this subsection are routine technical
rules as defined by Title 5, chapter 375, subchapter II-A.

[ 1997, c. 218, §1 (NEW) .]

7. Appeal process. The department shall amend the rules governing appeals of informal review
decisions of MaineCare payment and cost report audit and review issues filed by MaineCare providers
of goods and services or initiated by the department and any other informal review decisions that seek to
impose repayment, recovery or recoupment obligations or sanctions or fines on providers as provided in this
subsection.

A. The department shall allow a provider 60 days after the provider's receipt of an audit report,
examination report or other audit determination to seek informal review of that determination. The
department shall give to the provider involved in an informal review decision written notice of the
informal review decision and of the appeal process and the time period for filing a notice of appeal. The
department shall allow an additional 60 days for a provider to request an appeal hearing for review of the
department's informal review decision. [2005, <. 588, §3 (AMD).]

B. [2003, c. 419, §2 (RP).]

C. Compensation under any contract into which the department enters for hearing officer services may

reflect the number of appeals on which recommendations are made by the hearing officer and may not

reflect the substance of the recommendations made by the hearing officer. [2003, c. 419, §2
(AMD) . ]

D. The hearing officer shall conduct a hearing de novo on issues raised in the notice of appeal filed by
the provider and shall in a timely manner render a written recommendation based on the record and in
accordance with applicable state and federal law, rule and regulation. The hearing officer shall provide a
copy of the recommendation to the department and to the provider along with notice of the opportunity
to submit written comments to the commissioner. [2001, c. 666, Pt. C, §1 (NEW).]

E. The recommendation of the hearing officer must be forwarded to the commissioner for a final
decision, based on the record, which must include any written comment submitted in a timely manner
by the provider and the department. The commissioner may adopt, adopt with modification or reject the
recommendation of the hearing officer. The commissioner shall issue a final decision in writing, which
must include the reasons for any departure from the recommendation of the hearing officer and notice of
the process for appeal pursuant to Title 5, chapter 375, subchapter 7. If the commissioner deviates from
a prior decision cited in the course of a proceeding, the final decision must include an explanation of the
reason that the prior decision was not followed. [2003, <c. 419, §2 (AMD).]

F. By July 1, 2004 the department shall make available on its publicly accessible website the decisions
in all MaineCare provider appeals beginning January 1, 2004, including the recommendations of the
hearing officer and the decision of the commissioner. By October 1, 2006 the department shall make
available on the same website all decisions issued by the department regarding audit findings, audit
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reports or examination reports, including final informal review decisions issued as well as decisions on
appeal pursuant to the Maine Uniform Accounting and Auditing Practices Act for Community Agencies.
The Office of Audit for MaineCare and Social Services also shall include on the website a summary of
key interpretations and findings in recent audits that, in the opinion of the office, are to be considered
generally by providers in their operations and cost reporting.

(1) The website must include a search feature allowing users to obtain information on specific
issues of interest.

(2) The website must protect information that is personal or confidential. [2005, c. 588, §4
(AMD) . ]

G. In lieu of the appeal procedure provided in this subsection, the parties may choose arbitration by
a qualified arbitrator or panel of arbitrators as provided in this paragraph. By January 1, 2004, the
department shall adopt rules to implement this paragraph that are consistent with federal law and
regulation. Rules adopted pursuant to this paragraph are routine technical rules as defined in Title 5,
chapter 375, subchapter 2-A.

(1) The arbitrator or panel of arbitrators must be selected and compensated as agreed by the parties.

(2) Arbitration under this paragraph is available only when the amount in controversy is $10,000 or
less and the subject matter in controversy is assessments, recovery or recoupment orders, sanctions
or administrative fines.

(3) A provider choosing arbitration under this paragraph may waive any right of appeal. [2003,
c. 419, §2 (NEW).]

H. In an administrative appeal of an informal review decision under this subsection, the department bears
the burden of proving a violation of law or rule by a preponderance of the evidence. If the department
proves that existing and available records of goods or services are defective, the department may impose
a penalty or sanction, including total recoupment. Total recoupment for defective records is warranted
only when the provider has failed to demonstrate by a preponderance of the evidence that the disputed
goods or services were medically necessary, MaineCare-covered goods or services and were actually
provided to eligible MaineCare members. [2003, c. 688, Pt. C, §7 (AMD).]

The department shall provide funding for contractual services under this subsection from within existing
resources.

[ 2005, c. 588, §§3, 4 (AMD) .]

8. Adoption of rules with retroactive application. The department is authorized to adopt rules that
have a retroactive application for a period not to exceed 8 calendar quarters prior to the date of issuance of the
rule in accordance with the provisions of this subsection.

A. The Bureau of Medical Services is authorized to adopt rules that have retroactive application when
necessary to maximize available federal revenue sources, specifically regarding the federal Medicaid
program, or to conform to the state Medicaid plan as filed with the Federal Government. The Bureau of
Family Independence is authorized to adopt rules in the MaineCare, Temporary Assistance for Needy
Families and food stamp programs that have retroactive application to comply with federal requirements
or to conform to the state Medicaid plan as filed with the Federal Government. {2003, c. 612,

$1 (NEW) .]

B. With respect to any services that MaineCare providers have rendered prior to the date of adoption of
retroactive rules adopted pursuant to this subsection, such rules may not reduce or otherwise negatively
affect the reimbursement or other payments that those providers are entitled to receive under the
previously applicable rules. The reimbursement or other payments under the amended rules must

be equal to or greater than the reimbursement under the rules previously in effect. The rules may
retroactively increase provider reimbursement on an emergency basis if needed to ensure that MaineCare
members have access to covered medically necessary services. [2005, c. 648, §1 (AMD).]
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C. For any benefits or services in the MaineCare, Temporary Assistance for Needy Families or food
stamp programs that beneficiaries have received prior to the date of adoption of retroactive rules adopted
pursuant to this subsection, such rules may not reduce or otherwise negatively affect the reimbursement
or other payments, benefits or services that those beneficiaries are entitled to have covered or paid under
the previously applicable rules. The reimbursement or other payments, benefits or services under the
amended rules must be equal to or greater than under the rules previously in effect. [2003, c. 612,
§1 (NEW) . ]

D. This subsection does not give the department the authority to adopt retroactively any rule that

has an adverse financial impact on any MaineCare provider or member, Temporary Assistance for
Needy Families program or food stamp recipient or the beneficiary or recipient of any other program
administered by the department. Specific statutory authority is required for adoption of a retroactive rule
that has an adverse financial impact on any MaineCare provider or member, Temporary Assistance for
Needy Families program or food stamp recipient or the beneficiary or recipient of any other program
administered by the department. [2003, c. 612, $1 (NEW).]

E. Rules adopted pursuant to this subsection are routine technical rules as defined in Title 5, chapter 375,
subchapter 2-A; except that, if the underlying statutory rule-making authority for a rule or set of rules
specifies that rules adopted pursuant to that authority are major substantive rules, then the related rule or
rules adopted under this subsection are major substantive rules. [2003, <. 612, §1 (NEW).]

F. [2005, c. 648, §2 (RP).]

[ 2005, c. 648, §81, 2 (AMD) .]

9. Effective date of newly adopted rules. Notwithstanding any other provision of law, when the
department adopts a rule affecting a process or procedural change for licensed health care providers, the rule
may not take effect for at least 30 days unless the department determines that an emergency rule is necessary
pursuant to Title 5, section 8054 or unless the rule affects reimbursement rates applicable to those licensed
health care providers. For the purposes of this subsection, "licensed health care provider" means a physician,
clinic, hospital, health maintenance organization, home health agency, private clinical laboratory or other
person who provides primary health care services and is registered or licensed by the State.

[ 2005, c. 241, §1 (NEW) .]

SECTION HISTORY

1967, c. 233, (AMD). 1973, c. 521, §1 (RPR). 1975, c. 293, §4 (AMD).
1875, c. 760, §83,4 (AMD). 18975, c. 762, §1 (AMD). 1977, c. 83, §2
(AMD) . 1877, c. 286, §1 (AMD). 1877, c. 497, §2 (AMD). 1977, c. 694,
§§331,332 (AMD). 1979, c. 244, (AMD). 1979, c. 390, (AMD). 1981,

c. 38, §s1-3 (AaMD). 1881, c. 60, (AMD). 1981, c. 376, §§1-3 (AMD).
1983, c. 284, §1 (AMD). 1983, c. 796, §8 (AMD). 1985, c. 612, §§1-3
(AMD) . 1987, c. 737, §5C64,Cl06 (AMD). 1989, c. 6, (AMD). 1989, c. 9,
§2 (AMD). 1989, c. 104, §sC4,C8,Cl0 (AMD). 1989, c. 483, SA32 (AMD).
1989, c¢. 878, SAL3 (AMD). 1991, c. 548, §Al6 (AMD). 1991, c. 824, S§SA39
(AMD) . 1991, c. 827, §1 (AMD). 1991, c. 827, §2 (AFF). 1993, c. 295,
§1 (AMD). 1997, c. 218, §1 (AMD). 1997, c. 727, §C4 (AMD). 1999, c.
86, §1 (AMD). 1999, c. 547, §B78 (AMD). 1999, c. 547, S$SB80 (AFF).
2001, c. 407, §1 (AMD). 2001, c. 666, §SCl1 (AMD). 2003, c. 419, §2
(AMD) . 2003, c¢. 612, §1 (AMD). 2003, c. 613, §2 (AMD). 2003, c. 688,
§C7 (AMD). 2005, c. 241, §1 (AMD). 2005, c. 588, §§3,4 (AMD). 2005,
c. 648, §§1,2 (AMD). 2007, c. 508, &1 (AMD). 2009, c. 514, §1 (AMD).
2011, c. 542, Pt. A, §24 (AMD).

Generated | 5
12.10.2015



MRS Title 22 §42. RULES AND REGULATIONS

The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we require that you include the
following disclaimer in your publication:

All copyrights and other rights to statutory text are reserved by the State of Maine. The text included in this publication reflects changes
made through the First Regulor Session of the 127th Maine Legislature and is curvent through October 15, 2015. The text is subject to
change without notice. It is a version that has not been officially certified by the Secretary of State. Refer to the Maine Revised Statutes
Annotated and supplements for certified text.

The Office of the Revisor of Statutes also requests that you send us one copy of any statutory publication you may produce. Our goal
is not to restrict publishing activity, but to keep track of who is publishing what, to identify any needless duplication and to preserve
the State's copyright rights.

PLEASE NOTE: The Revisor’s Office cannot perform research for or provide legal advice or interpretation of Maine law to the public.
If you need legal assistance, please contact a qualified attorney.

t 6 Generated
12.10.2015




Maine Revised Statutes

Title 22: HEALTH AND WELFARE

Chapter 250: CONTROL OF NOTIFIABLE DISEASES AND CONDITIONS
HEADING: PL 1989, c. 487, §11 (rpr); 2005, c. 383, §1 (rpr)

§824. CONFIDENTIALITY

Any person who receives information pursuant to this chapter shall treat as confidential the names of
individuals having or suspected of having a notifiable disease or condition, as well as any other information
that may identify those individuals. This information may be released to the department for adult or child
protection purposes in accordance with chapters 958-A and 1071, or to other public health officials, agents
or agencies or to officials of a school where a child is enrolled, for public health purposes, but that release
of information must be made in accordance with Title 5, chapter 501, where applicable. In the event of an
actual or threatened epidemic or outbreak or public health threat or emergency, as declared by the Director
of the Bureau of Health, the information may also be released to private health care providers and health and
human services agencies for the purpose of carrying out public health functions as authorized by this chapter.
Information not reasonably required for the purposes of this section may not be released. All information
submitted pursuant to this chapter that does not name or otherwise identify individuals having or suspected
of having a notifiable disease or condition may be made available to the public at the sole discretion of the
department. [2005, c. 383, §19 (AMD).]

Any person receiving a disclosure of identifying information pursuant to this chapter may not further
disclose this information without the consent of the infected person. [1989, <. 487, S§11 (NEW).]
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STATE OF MAINE SUPERIOR COURT
WALDO, ss. ' CIVIL ACTION .
DOCKET NO. BELSC-CV-15-12

ADAM FLANDERS,
Plaintiff,
ORDER AND DECISION ON
A2 DEFENDANTS’ MOTION
FOR JUDGMENT

STATE OF MAINE, KNOX COUNTY
DISTRICT ATTORNEY, and MAINE STATE
POLICE,

Defendants.

Before the Court is Defendants Knox County District Atforney’s and Maine State
Police’s (“Defendants™) Motion for Judgment. Specifically, the Defendants request the Court
deny Adam Flanders’ (“Flanders”) appeal made pursuant to the Maine Freedom of Access Act
(“FOAA”), 1 M.R.S. § 409(1), uphold Defendants’ denjals of Flanders’ requests for documents,
and deny Flanders’ request forb litigation expenses. For the following reasons, the Motion is
granted in part and denied in part.

BACKGROUND’

Flanders’ FOAA requests relate o discovery associated with his underlying 2008

convictions, representing three separate incidences of condup’t.2 (Stips. § 1-9.) Flanders

subsequently filed two pro se petitions for post-conviction review on the underlying convictions

! The Court draws the below facts from the Stipulations that Defendants submitted to Flanders
on November 3, 2015, pursuant to this Court’s Order of October 7, 2015 In his Response to
Stipulations, Flanders indicated that he does “not contest the stipulated facts dated November 3,
2015, in any way that would require an evidentiary hearing.” (P1.’s Resp. to Stip. 1.) Therefore,
the Court does not consider the additional documents Flanders submitted as proposed exhibits.
2 Docket Nos.: ROCSC-CR-07-08; ROCSC-CR-07-90; BELDC-CR-08-723.




and sentences, which were later c:onsoli‘dated.3 (Id. 9 10.) The Superior Court, (Hjelm, J.), held a
hearing on the consolidated petitions on March 10, 2011 and subsequently issued a decision |
modifying the periods of probations for the sentences on two counts in ROCSC-CR-07-90, but
otherwise denying both petitions. (Id. 1§ 10-13.)
On November 27, 2014, Flanders submitted a written FOAA request to the Maine State
Police for the following documents (hereinafter “FOAA requests ## 1, 27) related to ]jocket Nos,
ROCSC-CR-07-80 and ROCSC-CR-07-90:
1. The entire computer crime lab report/case report for 07-LEW-4568-0OF, the
associated search warrant, and any documents related to this investigation
into “possession of sexually explicit materials.”
2. A full digital copy of any hard drive copies the MCCU [Maine Computer

Crimes Unit] has in its possession that directly related to me [Flanders}

and/or my previously seized cornpu%:ers.4
(Id. 9 14.) Christopher Parr, General Counsel for the Maine State Police, acknowledged receipt
of the FOAA requests on December 3, 2014. (/d. §15.) On December 10, 2014, he wrote to
Flanders setting forth the basis for denial of access to some of the requested materials, the time
period for processing the request, and the estimated fee for copies of any public records. (Id.) On
January 13, 2015, Parr indicated to Flanders that redacted records responsive to FOAA requests
## 1 and 2 would be sent to Flanders upon receipt of the $10 fee for copies. (4. 1 17.) Parx
mailed Flanders redacted copies of the following on February 2, 2015:

a) search warrant affidavit of Det. Russell Thompson of the Rockland Police

Department, dated Feb. 22, 2007, and search warrant signed by court on the
same date; :

3 Docket Nos.: ROCSC-CR-09-212; ROCSC-CR-08-338.

4 Previously, seeking this same material, Flanders submitted FOAA requests to the Maine
State Police and Knox County District Attorney’s Office on two occasions in 2012. Both
agencies denied his requests on the grounds that the requests sought confidential
intelligence and investigative record information.




b) evidence log, Rockland Police Department;

¢) property invoice, Mainé State Police, Computer Crimes Task Force;

d) a file note re: delivery of computer;

e) evidence log, Lewiston Police Department;

f) Lewiston Police Department Incident Report.”

(Id. § 18.) Flanders confirmed receipt and requested from Parr the following documents relating
to the Maine Computer Crimes Task Force analysis of his computer:

1) the “Internet History Report”

2) the “Drive Geometry Report”

3) the “Encase Report”

(Id. §§ 19-20.) The Maine State Police denied access. (/d. 20.) Flanders had previously
requested these same materials from the Maine State Police on March 7, 2012; that request was
denied. (Id.)

The Maine State Police returned the computer to Flanders with the hard drive and all files
completely intact in 2008. (Id. §21.) On February 26, 2015, in response to further emails from
Flanders, Parr repeated that the Maine State Police would not be providing any additional
records responsive to Flanders’ FOAA request for the reasons previously stated in letters dated
December 10, 2014, and February 2, 2015, (Id. §22.)

On November 27, 2014, Flanders submitted a FOAA request to the Knox County District
Attorney’s Office, including FOAA requests ## 1 and 2, which he sought in his letter of the same

date to the Maine State Police (Ex. 16), plus the following nine requests:6

3. “audio recordings between Flanders and Officer Lindahl,” as noted in the
discovery checklist.

s Defendants submitted to the Court sealed, unredacted copies of these records, as well as
examples of the confidential documents responsive to the request that were withheld.

6 FOAA Requests ## 3 through 6 concern Docket Nos. ROCSC-CR-07-80 and ROCSC-CR-07-
90. FOAA Requests ## 7 through 11 concern Docket No. BELDC-CR-08-723.
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“Recording of E 9-1-1 call made to Knox Communications,” as noted in the
discovery checklist. Specifically, audio recordings and/or transcripts of the E
9-1-1 calls made by Christopher Lowell and Danielle Lee/Lowell.

5. Any recordings or documentation relating to Danielle Lee/Lowell including
any contact with law enforcement or verbal or wriften statements.

6. The juvenile criminal record of Joshua Lowell.
BELDC-CR-08-723

7. The recording of the June 10, 2008, interview between Brian Sanders and
Detective McFadden, as well as any other recordings between Brian Sanders
and any other law enforcement individuals (other than the June 12, 2008,
recording, which I [Flanders] have.

8. Any recordings between law enforcement and the parents or family members
of Brian Sanders, including recordings of meetings among these parties and
law enforcement,

9. Any documents bearing the signatures of Brian Sanders or the parents or other
family members of Brian Sanders and any statements written by Brian
Sanders or the parents or family members of Brian Sanders.

10. Any recordings or documentation referencing the 8/27/2008 plea discussion
between DA Geoffrey Rushlau, Defense Attorney Robert Smith, and Officer
Michael McFadden, including any information associated with the discussion

concerning my computer and allegations of child porn possession.
11. Documentation that would explain why my computer was investigated
following my conviction and sentencing.
(Id. §23.)
Soon after receiving Flanders’ November 27, 2014, FOAA request, Geoffrey Rushlau,
Knox County District Attorney, became aware that Flanders also had made the first two of these
requests to the Maine State Police on November 27, 2014, (as well as in 2012), and that Chris
Parr of the Maine State Police would be responding. (/d. § 25.) The Knox County District
Attorney’s office had previpusly provided Flanders’ counsel with discovery materials relating to

all three criminal matters referenced in Flanders’ FOAA requests on several occasions. Rushlau




also had provided copies of discovery materials to Flanders’ attorney, William Maselli, Esq., in

+

the post-conviction review cases. (1d. §§26-27.)
On March 5, 2015, Flanders renewed FOAA requests ## 1-11 to the Knox County

District Attorney’s Office and added the following requests, numbered here for reference as

FOAA requests ##12 and 13:

12. Information relating to the investigation and indictment against Christopher
Lowell for the Class C crime of “Theft by Unauthorized Taking or Transfer.”

13. Information relating to the Knox County DA’s decision not to prosecute
Joshua Lowell for violating probation for a third time (resulting from his
contact with me, which was forbidden by his probation conditions.

(Id. 28.) On March 31, 2015, Rushlau responded in writing to Flanders’ November and Maich
FOAA requests. (Zd. §29.) The Stipulated Facts summarize the responses as follows:

30.  The materials sought in FOAA request #1 have been withheld by
defendants for reasons set forth in numerous denial letters.

31.  The District Attorney’s Office has no documents responsive to FOAA
request #2.

32, The recording referenced in FOAA request #3 was provided to Flanders’
counsel in discovery on December 23, 2010. The only copy of that
recording currently in Defendant Rushlau’s possession is defective and
cannot be accessed.

33, The recording of the E 9-1-1 calls made by Christopher Lowell and
Danielle Lee/Lowell referenced in FOAA request #4 is confidential
pursuant to 25 M.R.S. § 2929 and access was denied. Since District
Attorney Rushlau’s denial, a redacted transcript of the recording has been
prepared and is being provided to Flanders pursuant to 25 ML.R.S. § 2929,

34.  Defendant have no documents in their possession, custody or control
responsive to FOAA request #5, except as previously referenced in
response to FOAA request #4.

35.  To the extent FOAA request #6 seeks juvenile intelligence and
investigative record information, District Aftorney Rushlau denied the
request, and advised Flanders that a court order was required to release




any such confidential information. To the extent FOAA request #6 seeks
the juvenile criminal record [dispositions] of Joshua Lowell, District
Attorney Rushlau advised Flanders that public disposition information
would be available from the court. In January 2010, Flanders had
requested this same information and District Attorney Rushlau provided
the same response.

36. Defendants have no recording in their possession, custody or control that
is responsive to FOAA request #7. The recording of an interview with
Brian Sanders on June 10, 2008, was provided by the Knox County
District Attorney’s Office to Flanders, attorney in 2010, during discovery
in the post-conviction review matter, but the office did not retain a copy
and Flanders® attorney did not respond to a request that he return a copy.

37.  Defendants have no recordings in their possession, custody or control that
are responsive to FOAA request #8.

38.  Defendants have no documents in their possession, custody or control that
are responsive to FOAA request #9.

39, Defendants have no documents in their possession, custody or control that
are responsive to FOAA request #10. '

40.  The only document responsive to FOAA request #11 is a letter from
District Attorney Rushlau to Flanders, dated March 2, 2010, Ex. 29A.

41.  Defendants have withheld documents responsive to FOAA request #12 on
the ground that all of the requested material is confidential intelligence
and investigative record information.

42.  Defendants have no documents in their possession, custody or control that
are responsive to FOAA request #13.

(Id. 19 30-42)
Flanders filed his appeal March 15, 2015. Defendants filed the pending Motion for
Judgment on December 11, 2015,
ANALYSIS

1. Standard of Review

The basic purpose of FOAA “is ensure an informed citizenry, vital to the functioning of a

democratic society, needed to check against corruption and to hold the governors accountable to




the governed." Mainetoday Media, Inc. v. State, 2013 ME 100, § 8, 82 A.3d 104; 1 M.R.S. § 401.
Generally, “[e]xcept as otherwise provided by statute, a person has the right to inspect and copy
any public record in accordance with this section within a reasonable time of making the request
to inspect or copy the public record." 1 M.R.S. § 408-A. Where a petitioner’s request has been
denied, the government actor bears the burden of “establishing that there is just and proper cause
for the denial." Bowler v. State, 2014 ME 157, 4, 108 A.3d 1257. The coutt shall liberally
construe FOAA’s general requirement of disclosure and, as a “necessary corollary,” strictly
construe any exceptions to that general requirement. Mainetoday Media, Inc., 2013 ME 100, {{
8-9, 82 A.3d 104, "When a public record contains information that is not subject to disclosure
under FOAA, the information may be redacted to prevent disclosure." Doyle v. Town of
Falmouth, 2014 ME 151, § 9, 106 A.3d 1143,

Il Grounds for Non-disclosure

Defendants divide Flanders® 13 requests into three categories: (A) records that the
Defendants do not have; (B) records that have been provided to Flanders in response to the
request; and (C) records to which Flanders is not entitled under FOAA because of the
confidentiality provisions of the Intelligence and Investigative Record Information Act, 16
M.R.S. §§ 801-09, the Criminal History Record Information Act, 16 M.R.S. §§ 701-10, and the
Juvenile Code, 15 M.R.S. §§ 3001 ef seq. The Court adopts this framework to evaluate whether
Defendants have met their burden of establishing just and proper cause for their denials.

A. FOAA Requests ## 5, 7,8, 9 and 10: Records That Defendants Do Not Have

Defendants denied FOAA requests ## 5, 7, 8, 9, and 10 on the basis that the Defendants
do not have any documents responsive to those requests. In reviewing Flanders’ submission on

this Motion, the Court finds one direct response to the Defendants’ denial of these five requests.




Regarding Déf:endants’ response to request # 5, Flanders responds thaF Defendants’ response is
“implausible.” (P1.’s Resp. Stip. 3.) He alternatively requests “an explanation as to why Danielle
Lowell was precluded from the investigation.” (Jd.) FOAA does not require an agency or official -
to create a record tﬁat does not exist, 1 M.R.S. § 408-A(6). Therefore, based on its review of the
record, the Court upholds Defendants denials on FOAA requests ##5,7,8,9,and 10.

B. FOAA Requests ## 3, 4, 11, and 13: Requests That Have Been Provided

Defendants denied FOAA requests ## 3, 4, 11, and 13 on the basis that Defendants have
already provided the only documents they have that are responsive to those requests. The implied
reason for denial here appears to be that to provide the same material again would be
burdensome or oppressive. Indeed, FOAA provides, “[a] request for inspection or copying may
be denied, in whole or in part, on the basis that the request is unduly burdensome or oppressive.”
However, the basis for dental is effective only “if the procedures established in subsection 4-A
are followed.” Jd. § 408-A(4). From the record, it does not appear that Defendants followed the
procedures established in subsection 4-A.7 Therefore, to the extent the documents have not been
provided in response to these specific requests, the Court orders disclosure of documents afready
provided in response to ## 3, 4, 11, and 13.

C. FOAA Requests ## 1,2, 6, and 12: Requests Withheld as Confidential

This leaves only four of Flanders’ FOAA requests at issue: FOAA requests ##1,2,6,

and 12. The Court addresses each request in turn.

<A body, an agency or official may seek protection from a request for inspection or copying
that is unduly burdensome or oppressive by filing an action for an order of protection in the
Superior Court for the county where the request for records was made within 30 days of receipt
of the request.” 1| MLR.S. § 408-A(4-A).




1. The entire computer crime lab l'epol't/ca§e report for 07-LEW-4568-
OF, the associated search warrant, and any documents related to this
investigation into “possession of sexually explicit materials.”

i Repeated requests

Flanders requested the very same material from both Defendants on March 7, 2012, (Ex.
18A), and did not appeal when Defendants denied access pursuant to the Maine Criminal History
Record Information Act.® (Bx. 19A & 19B). In his 2012 requests to the Maine State Police and
District Attorney, Flanders specifically sought the “Internet History Report,” “Drive Geometry
Report,” and “Encase Report” referenced in the Computer Crimes Task Force Report #07-LEW-
4568-OF. (Exs. 18A & 18B, 1.) When Flanders asked for these materials again in a FOAA
request to the Maine State Police on February 7, 2015, (Ex. 22), following up on his November
20}4 request, access was denied for the same reasons. (See Exs. 23A, 23B & 26.)

Defendants argue that these repeated requests in 2614 and 2015 should not be treated as
new requests since they were previously denied and not appealed in a timely fashion pursuant to
| MLR.S. § 409(1). The Court is not persuaded the appeal should be dismissed on the grounds
that it is a repeated request. FOAA contains no explicit prohibition on repeated requests. There
are, however, explicit procedures for an agency or official to deny a request on the basis
compliance would be unduly burdensome or oppressive. 1 MR.S. § 408-A(4). Therefore, the

Court proceeds to Defendants substantive arguments for upholding the denials,

il Limitations on dissemination of intelligence and investigative
record information

8 The applicable provisions on intelligence and investigative record information were at
that time contained within the Maine Criminal History Record information Act, 16 M.R.S.
Chapter 3, subchapter 8. Those provisions were subsequently moved to a new subchapter
9 of title 16, entitled the Intelligence and Investigative Records Information Act, pursuant
to P.L. 2013, ch. 267, § A-3 (eff. Oct 9, 2013},




. Defendants maintain that Flanders is not entitled to access the records within the scope of
FOAA request #1 that were withheld by Defendants, either in whole or in part, because the
withheld materials are intelligence and investigative record information deemed confidential by
16 MLR.S. § 803(7).

The Maine State Police did provide copies of several documents to Flanders in response
to this request, with redactions to withhold confidential material. The Court reviewed the
unredacted versions submitted for in camera review. These documents include: a search warrant
affidavit, a search warrant, an evidence log of the Rockland Police Department, a property
invoice of the Maine State Police Computer Crimes Task Force, a file not regarding delivery of
the computer, an evidence log of the Lewiston Police Department, and a Lewiston Police

| Department Incident report (this last unredacted). (Stips. § 18; Exs. 20, 21.) |

Except for an “[a]Jccused [plerson” or other person or entity authorized by 16 M.R.S. §§
805 and 806, “a record that is or contains intelligence and investigative record information is
confidential and may not be disseminated by a Maine criminal justice agency to any person or
public or private entity if there is a reasonable possibility that public release or inspection of the
record would,” in relevant part, “[clonstitute an invasion of privacy,” “[dlisclose investigative
techniques or security plans,” and/or “[eJndanger law enforcement of others.” 16 MLR.S. 804(3),
(M, (8).

Further, Defendants, as holders of confidential intelligence and investigative record
information, “may not confirm the existence or nonexistence of intelligence and investigative
record information confidential under section 304 to any person or public or private entity that is
not eligible to receive the information itself.” 16 M.R.S. § 807. And, “[a] person who is the

subject of inteliigence and investigative record information maintained by a criminal justice
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agency has no right to inspect or review that information for accuracy or completeness.” 16
M.R.S. § 808.

Defendants withheld that material responsive to this request based on their conclusion
that the material fell within the three subsections noted above and that Flanders as not an
“accused person” entitled fo review the confidential material. As noted in the Index to Withheld
Records filed with this Motion, the investigative materials that Flanders seeks in request #1
include medical records, crime scene photographs, victim and witness statements and victim
correspondence. Defendants concluded that release of any of this material could result in an
unwarranted invasion of these individuals® personal privacy. The “Encase report” generate@ by
the Maine Computer Crimes Task Force in its forensic examination of Plaintiff’s computer
contain sexually suggestive photographs, including those of a minor victim. The “Internet
History” report contains photographs and information relating to social media accounts of
unknown individuals. Defendants concluded that the privacy of these individuals could be
seriously invaded by public release of these records, and their personal safety could be at risk as
a result. All four of the Maine Computer Crimes Task Force reports that were withheld also
contain technical data and descriptions of investigative techniques used in forensic examination
of computers in various types of criminal investigations including child pornography. Defendants
concluded that release of this information could reveal investigative techniques, procedures, and
methodologies that are not generally known to the public and could impede future law
enforcement investigations in very serious criminal matters,

As determined by the Legislature, these are just and proper reasons for denying a FOAA
request, Furthermore, the Court concludes Flanders is not an “accused person” who would be

' entitled to this confidential material for purposes of trial and sentencing. The statute defines an
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_ “accused person” as a “person accused of a crime.” 16 MR.S. § 805(3). Flanders, having been
convicted and having exhausted the appellate process for the underlying convictions, is no longer
an “accused person.” He is now a member of the general public. As a member of the public,
Flanders has no special standing to request these materials. Finding no indication of bad faith or
misrepresentation in the record submitted for review regarding this request and responses to it,
the Court upholds Defendants denial of Flanders’ FOAA request #1.
2. A full digital copy of any hard drive copies the MCCU [Maine

Computer Crimes Unit] has in its possession that directly relate to me

[Flanders] and/or my previously seized computers.

Defendants denied this request on the basis that there exists no record technically
responsive ;(o what is requested. What Maine State Police Computer Crimes Unit (MCCU) has,
Defendants explain, are images of data in a proprietary format that correspond to information
that was retrieved from the hard drives of two laptops belonging to Flanders. They maintain
these proprietary images are not analogous to “photocopies” of Plaintiff’s laptop hard drives, but
are {ranslations of the data on the hard drives that allowed the MCCU to conduct a forensic exam
of the hard drives. To be comprehended, Flanders would have to read them by using licensed,
proprietary software known as “Encase.” Defendants denied this request, in part, on the basis
that reviev;r of the data that the MCCU collected would disclose investigative techniques and
procedures not known by the general public, which could interfere with law enforcement
investigations. See 16 M.R.S. § 804(1), (7).

Defendants further argue that even if the images the MCCU has are deemed within the
scope of this request, Flanders is not entitled to access them because public disclosure would
constitute an unwarranted invasion of personal privacy (including the privacy of the minor who

was a victim of Flanders’ 2007 assault) and could endanger the physical safety of those
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individuals. See 16 M.R.S. § 804(3) & (8). Again, Flanders is a member of the public and not
entitled to review documents falling within these subsections. Finding no indication of bad faith
or misrepresentation in the record submitted for review regarding this request and responses to it,
the Court upholds Defendants denial of Flanders’ FOAA request # 2.

6. The juvenile criminal record of Joshua Lowell.

Joshua Lowell is one of Flanders’ victims in the underlying criminal actions. (See Exs. 1,
2.) According to the record, Flanders was not an alleged victim of any of the offenses aileged to
have been committed by Joshua Lowell,

Dissemination of any “juvenile crime information” or “juvenile intelligence and
investigative record information” is governed by the Juvenile Code and the statutes governing
the State Bureau of Identification (SBI) 15 ML.R.S. §§ 3307-08-A; 25 MLR.S. § 1541. Flanders
appears to be requesting the record of dispositions — “juvenile crime information.”” These
records are available to the public only to the extent the underlying records and proceedings
would have been open to the public, which is governed by 15 M.R.S. §§ 3307-08.

If Joshua Lowell, as a juvenile, had been found to have commiited juvenile crimes in
proceedings open to the public, Flanders could inspect those records at the court of adjudication
“subject to 15 M.R.S. § 3307(2) and any Administrative Order of the Court. Plaintiff was directed

to the court by Rushlau in his March 31, 2015 response. (Ex. 32). Defendants confirmed that
Rushlau’s file did not contain any SBI record related to the juvenile. Ruchlau referred Flanders
to the SBI or the court for any information that may be available; Defendants argue this was a

judicious response in accordance with 15 M.R.S. § 3307 and 16 M.R.S. § 704.

9 Police reports and investigative materials collected by a criminal justice agency while
performing the administration of juvenile justice is “juvenile intelligence and investigative
record information,” which are confidential pursuant to 15 M.R.S. § 3308-A.

' ’
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Having reviewed the documents submitted for in camera review, and evaluated
Defendants arguments in favor of non-disclosure, the Court concludes the denials were for just
and proper cause. This decision is also consistent with the strong public policy in Maine that
juvenile crime information is generally not publicly available. For example, dissemination of
such information as it pertains to non-public juvenile proceedings is not even permitted to be
made to a sentencing court where the court is sentencing an adult who has prior non-public
juvenile criminal history. See, e.g., State v. Brockelbank II 33 A.3d 925,2011 ME 118, {§ 16-18
(overview of statute and underlying policy; Brockelbank waived protection by voluntarily
introducing information related to otherwise confidential juvenile adjudication).

12.  “Information relating to the investigation and indictment against
Christopher Lowell for the Class C erime of ““Theft by unauthorized
Taking or Transfer.””

Christopher Lowell is one of -the victims of Flanders® past crimes. (Exs. 1,2.) In respbnse
to this request, Ruchlau informed Flanders on March 31, 2015, that the Knox County District
Attorney’s Office did not have information on a case responsive to the request, but that there was
a Waldo County case involving Christopher Lowell that was dismissed in April 2009 after the
subject’s death. (Ex. 32.)

The general rule is that confidential criminal history record information may not be
released to members of the public. See 16 ML.R.S. § 705. Confidential criminal history record
information includes “[ilinformation disclosing that a criminal charge has been dismissed by a
court with prejudice or dismissed with finality by a prosecutor other than as part of a plea
agreement.” 16 MLR.S. § 703(2)}(G). fhe Defendants argue, and the Court agrees, the

information responsive to this request falls within this definition.
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However, an exception to the general rule provides that information may be released to a
person who has made “a specific inquiry to the criminal justice agency as to whether a named
individual was summonsed, arrested or detained or had formal criminal charges initiated on a
specific date.” 16 M.R.S. § 705(1)(E). If the Court were to interpret FOAA request # 12 as such
an inquiry, it appears the Defendants complied when Rushlau informed Flanders that the specific
crime about which Flanders inquired had been dismissed upon the death of the person charged.

Defendants argue its denial of the request to the extent it seeks confidential intelligence
and investigative information is proper pursuant to 16 MLR.S. § 803(3), (7), (9) and Public
Information and Confidentiality, Mc. Admin. Order JB-05-20 (as amended by A. 1-15) (effective
Jan. 14, 2015). Having reviewed the record and submissions of the parties, the Court concludes
the denial is proper for the grounds cited by Defendants.

III.  Flanders’ Remaining Allegations of Misconduct and Request for Litieation Costs

Flanders requests litigation expenses because he claims Defendants violated FOAA and
acted in bad faith. FOAA authorizes an award of litigation expenses only to “the substantially
prevailing plaintiff,” and only “if the court determines that the refusal or illegal action was
committed in bad faith.” 1 MLR.S. § 409(4). The Court concludes litigation expenses are not
warranted because although there was some conduct by Defendants not in strict compliance with
FOAA, the overall actions of Defendants do not constitute bad faith and Flanders is not a
substantially prevailing party.

Flanders argues Defendant Maine State Police violated FOAA by requiring him to pay
ten dollars in advance for copies of the documents that were mailed to him in redacted form on
February 2, 2015. (See Stips. 9 18-19.)

The relevant portion of FOAA on requiring payment in advance provides:
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The agency or official having custody or conirol of a public record subject to a

request under this section may require a requester to pay all or a portion of the

estimated costs to complete the request prior to the search, retrieval, compiling,

conversion and copying of the public record if:

A. The estimated total cost exceeds $100; or

B. The requester has previously failed to pay a properly assessed fee

under this chapter in a timely manner.
I MLR.S. § 408-A(10). The Court agrees with Flanders that Defendants actions do not strictly
comply with 1 M.R.S. § 408-A(10). As noted by the plain language above, Defendants were not
permitted to require payment before mailing the documents after they search, retrieved, and
compiled the documents requested. The Court finds Flanders’ remaining arguments of bad faith
unpersuasive,

Flanders is not a substantially prevailing plaintiff. The Court has upheld the majority of
the denials and the violation of 1 M.R.S. § 408-A(10) was minor and not committed in bad faith.
In this case, the Maine State Police did not require payment before taking these steps; they
simply required payment before mailing the documents to Flanders. (See Exs. 20, 21.)
Defendants’ characterization of this as a prudent step to ensure receipt of payment is reasonable,
even if ultimately wrong. Beyond this error, the Maine State Police adhered to the statutory
requirements of FOAA by promptly acknowledging receipt of Plaintiffs request, (Ex. 17A), and
advising him of the scope and grounds for partial denial as well as the estimated cost of
producing the limited materials that could be disclosed. (Ex. 17B.) Indeed, review of the

correspondence from general counsel for the Maine State Police to Plaintiff reveals that the

Defendants took prompt action and provided extremely thorough responses to all of Plaintiff’s
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FOAA requests. (See, e.g,Exs. 17A, 17B, 194, 19B, 20, 21, 23A, 23B.)'° Flanders’ request for
litigation expenses is denied.

Despite the one instance of a technical violation noted above, the Court concludes that
Flanders is not a substantially prevailing plaintiff and the Defendants did not act in bad faith.

CONCLUSION

Defendants have judiciously applied the proscriptions of the Criminal History Record
Information Act, the Intelligence and Investigative Record Information Act, and the Juvenile
Code to make available to Flanders those records that are publicly accessible under Maine’s
Freedom of Access Act. They have done so in response to repeated and repetitive requests from
Flanders, in what the Court agrees appears to be a prolonged attempt to relitigate matters that
should have been, and in many cases were, addressed in pre-trial motions in the criminal
prosecutions against Flanaers and in post-conviction review proceedings. Maine”s FOAA is
designed to ensure citizens access to public proceedings and records of those proceedings. 1
M.R.S. § 401. Flanders’ use of it to relitigate matters long-since resolved in previous court
proceedings is beyond the broad purpose of FOAA.

The Entry is:

f. The Court DENIES Plaintiff’s appeal as it relates to Defendants denials of FOAA
requests ## 1,2, 5,6,7,8,9, 10 and 12.

2. Plaintiff’s appeal is GRANTED in regards to Plaintifs FOAA requests ## 3, 4,
11, and 13. The Court orders Defendants DISCLOSE documents already
provided to Plaintiff that are responsive to current FOAA requests ## 3, 4, 11,
and 13.

10 Given the duplicative and repetitive nature of Plaintiffs FOAA request, the District
Attorney's delayed response to Plaintiff's November 27, 2014 FOAA request is
understandable, and likewise does not reflect any lack of good faith. (See Stips. 1 16, 24-
26 & 29; Exs. 32, 19C, 28, 29A-29H.)
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3. The Court DENIES Plaintiff’s request for litigation fees.

4. This Order shall be incorporated into the docket by refelence pursuant to M R.
Civ. P, 79. ; 7

Dated: August /" i 2016

Rolert 2 \/Iunay /
Justice, Maine ? perior Court
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I. INTRODUCTION

This is the eleventh annual report of the Right to Know Advisory Committee. The Right to
Know Advisory Committee was created by Public Law 2005, chapter 631 as a permanent
advisory council with oversight authority and responsibility for a broad range of activities
associated with the purposes and principles underlying Maine’s freedom of access laws. The
Advisory Committee’s authorizing legislation, located at Title 1, section 411, is included in
Appendix A. Previous annual reports of the Advisory Committee can be found on the Advisory

Committee’s webpage at www.maine. gov/legis/opla/righttoknowrepm.
The Right to Know Advisory Committee has 17 members. Th

is elected annually by the members. Current Advisory Commyiffe

Sen. David C. Bumns Senate member of Judicis oy
Chair President of the Senatg

Rep. Kimberly Monaghan  House member of
Speaker of the House

Suzanne Goucher

Stephanie Grinnell

LG, it

{l

ent of

'epres

%Astice the Supreme Judicial Court

Speaker of the House

Representing a statewide coalition of advocates of freedom
of access, appointed by the Speaker of the House

Paul Nicklas Representing municipal interests, appointed by the
Governor [appointed effective September 15, 2016]

Christopher Parr Representing state government interests, appointed by the
Governor
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Linda Pistner Attorney General’s designee

Harry Pringle Representing school interests, appointed by the Governor

Helen Rankin Representing the public, appointed by the Speaker of the
House

Luke Rossignol Representing the public, appointed by the President of the
Senate .

William Shorey Representing county or regional ing
President of the Senate £

Eric Stout A member with broad ex ¢ Fehig, )

issues and costs in mu
g by the Goﬁz%rnor

. i
technology, appoinigi b

4

included in Appendix B.

I1. COMMITTEE DUTIES

ommittee was &

*‘3;7 b . ; ‘;} -
vt Ehe Advisory'd

The Right to Know Advis
Maine’s freedom of accg

i
know;

i s, right to

0 Reporting ann to the Governor, the Legislative Council, the Joint Standing
Committee on Judiciary and the Chief Justice of the Supreme Judicial Court about the
state of Maine’s freedom of access laws and the public’s access to public proceedings and
records;

o Participating in the review and evaluation of public records exceptions, both existing and
those proposed in new legislation;
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0 Examining inconsistencies in statutory language and proposing clarifying standard
language; and

0 Reviewing the collection, maintenance and use of records by agencies and officials to
ensure that confidential records and information are protected and public records remain
accessible to the public.

In carrying out these duties, the Advisory Committee may conduct pubhc hearmgs conferences
workshops and other meetings to obtain information about, d1scuss
problems concerning access to public proceedings and records.

and agencies.

By law, the Advisory Committee must
Advisory Committee met on June 22, July 24,
September 14, 2016, the Advisory Commi :
suggestions about how the Freedom of Acce
consistent with its goals of gi /o
making bodies of gove w/

ﬁcally requested testimony on the
following topic: Congig certazn mformatzon held by government
entities, how could- :r’/ v ngs and records be improved?

Each meeting was open t54 e and was also e551ble through the audio link on the
Legislature’s . . 4 4

| /"
By law, the Advisory E/ i

about Maine’s freedong 6f access laws and the people’s right to know. In carrying out this duty,
the Advisory Committee believes it is useful to include in its annual reports a digest of recent
developments in case law relating to Maine’s freedom of access laws. For its eleventh annual

report, the Advisory Committee has identified and summarized the following Maine Supreme
Judicial Court decision related to freedom of access issues.

Hughes Bros. v. Town of Eddington

Right to Know Advisory Committee e 3



In Hughes Bros. v. Town of Eddington, 2016 ME 13, 130 A.3d 978, Hughes Bros., Inc., a
landowner seeking a permit to create a quarry, appealed a Superior Court decision determining
that the Town of Eddington conducted a valid executive session for the purpose of consulting
with counsel. The landowner sought an injunction directing the town to cease and desist from
holding a public vote on proposed moratorium on quarries, and a declaration that any
moratorium that might be approved was void because town violated open meeting requirements
of Freedom of Access Act (FOAA) by holding a joint executive session of the board of
selectmen and planning board. The Law Court held that the boards conducted a Valid executive
session, invoked for purpose of consulting with legal counsel regarding
moratorium ordinance and that FOAA does not prohibit municipal

present: the executive session must be publicly anno
must be permitted by law and described clearly; the :
¢ @of any offici L tion; and
records must be kept that are adequate for purposes of jt view if an actionis challenged.
In this case, the administrative record demonstrated that the | met its burden to show that all
of these elements were present The exedit _ the limited and authorized

; inance for consideration

gmittee. The Public Records Exceptions Subcommittee’s
ublic records exceptions as required of the Advisory Committee
-§2-A. The guidelines in the law require the Advisory Committee

comments and suggestions with respect to the relevant public records exceptions administered by
that body. All inquiries to the public bodies were coupled with an invitation for a representative
of the public body to attend the Subcommittee meeting to provide any additional information or
answer questions from the Subcommittee. Review was undertaken in light of the criteria
codified at 1 MRSA §434, and, after discussion and a vote, recommendations for either keeping
a provision with no modification or otherwise striking or amending the provision were passed
along to the full Advisory Committee for a final vote. Representative Monaghan was the chair
of the Subcommittee and A.J. Higgins, Mary Ann Lynch, Chris Parr, Linda Pistner, Helen
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Rankin and Eric Stout served as members. As a legislator and the Advisory Committee chair,
Senator Burns was an ex officio member.

Exceptions reviewed by the Subcommittee in 2015, but considered by the full Advisory
Committee in 2016: The following exceptions were reviewed by the Subcommittee at its
December 1, 2015 meeting, but were not able to be considered by the full Advisory Committee
until 2016. The recommendations are summarized below.

Note: Reference numbers below are based on a spreadsheet of publz‘ /a ds exceptions created

by staff to facilitate the review. The spreadsheet is available on thht 16 Advisory

Ref# 4: 1 M.R.S. §402, Sub-§3, 90, relating to personal cg ta¢t informatién concerning public

employees other than elected officials @, A ~
4 :

Governmental Ethics and Election Practices opinions

{%{z

clear. The exception is important due to the

The Subcommi'tt‘e“eyoted :

Ref# 11,4 M.R.S. § ”%/5/ ub-§%: 2

.

The Subcommittee Vo'd to table this item.

Ref# 44: 21-A ML.R.S. §1003, Sub-§3-A, relating to investigative working papers of the
Commission on Governmental FEthics and Election Practices

The Subcommittee voted 4-0 to recommend no modification.
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Ref# 45: 21-A M.R.S. §1125, Sub-§3, relating to records of individuals who made Clean
Elections qualifying contributions over the Internet

The Subcommittee voted 4-0 to recommend no modification. The exception involves financial
information not ordinarily available to the public.

Ref# 46: 21-A ML.R.S. §1125, Sub-§2-B, relating to records of individuals who made Clean
Elections gubernatorial seed money contributions over the Internet

The Subcommittee voted 4-0 to indefinitely postpone this item, as g cenﬂ}?” passed citizen
initiative repeals this provision. , ‘

Ref# 47: 21-A M.R.S. §196-A, relating to information o
voter registration system

for the continuation of this exception for central voter regi
had asked the Legislature for this provis@fn because FOAA 15
of government — this data only pertains 615 sonal informatio ol

- €

’/ . v p
$ Ref# 49: 22 M.R.S. ?f’// 3 Redical marijuana registry identification cards

The Subcommittee vote .”3’%@ to re¢gmmend no modjfication.
» = 4

Z

’ ”’?:iﬁ

indicated concern about a conflict with this exception to the public records covered under FOAA
with a provision of Maine’s motor vehicle laws that permits disclosure of Social Security
Numbers pursuant to the federal Driver Privacy Protection Act, 18 U.S.C. §2721(a)(2). The
group discussed this concern and concluded there was no conflict, because the public records
exception allows, but does not require, nondisclosure of the SSNs (i.e., they are not designated as
“confidential”).

’ Ref# 63: 30-A M.R.S. §4706, Sub-§1, relating to municipal housing authorities
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The Subcommittee voted 3-0 to recommend no modification

Ref# 68: 35-A MLR.S. §122, Sub-§1-B, G, relating to information, as it pertains to the sale,
lease or use of state-owned land or assets under the provisions of this subsection or activities in
preparation for such sale, lease or use in the context of energy infrastructure corridors

The Subcommittee voted 3-0 to recommend no modification

’ Ref# 69: 35-A ML.R.S. §10106, relating to records of the Efﬁc1enc, Maine Trust and its board

]

Efficiency Maine Trust that the word “and” at the end of sub s”‘%lon 1
should instead be an “or.” The Subcommittee was relu‘ it f@make a chan ’/

proposed amendment in forrnally

Ref# 70: 36 MLR.S. §6271, Sub-§2, relating to an appli
of an application and files and communications in relatiot 16 :
program for senior citizens

The Subcommittee voted 3-0 to recommend

Ref# 71: 38 M.R.S. §1310-B, Sub-§2, relatm%;[o s "f/a»‘,/ 1nformat10n information on
/

mercury-added products %,;%5;%& onic devicesa@d mercury % ction plans

1ﬁcati0n

/ cords held by the Department of
individual auctions administered under the

Ref# 1: 1 M.R.S. §402, Sub-§2, G, relating to committee meetings pertaining to interscholastic
sports

The Subcommittee voted 4-0 to indefinitely postpone this item. The Maine Principals
Association responded to the request for information that it is not a public body; the exception
also pertains to meetings, not public records. The Subcommittee interpreted the public records
exceptions review requirement in the Freedom of Access Act to require only a review of
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exceptions to the definition of “public records.” The Subcommittee discussed the possibility of
further deliberation on this point with the full Advisory Committee.

Ref# 2: 1 ML.R.S. §402, Sub-§3, 9C-1, relating to communications between a constituent and an
elected official

The Subcommittee spent considerable time discussing this exception. Several members
expressed support for continuation of the exception with no modlﬁcatlons as it is narrowly
tailored to protect private constituent information.

s exception be amended to apply
it contains any of the types of

Stout, that the Subcommittee recommeng that this pubhc it

more broadly to the entire record of con ’f;f ent communication
information listed in the current exceptionif
agency to provide the record with such 1nf0

»’5’

Sen. Burns stated th
clearer to the publi¢”

itio 0 of “public records”™ any records containing the

(C 1)(1) and (2) (e.g., an individual’s medical

nfo i tlon etc.). Sen. Burns expressed discomfort with

ble public records exception, and wondered about the unintended

¢ Rep. Monaghan shared this concern, but stated her support for
#having a discussion of the proposal in the full Advisory

avor of the motion was 5-1.

Committee. The votes

This item was referred to the full Advisory Committee for discussion.

Ref# 6: 1 M.R.S. §402, Sub-§3, 7Q, relating to security plans, staffing plans, security
procedures, architectural drawings or risk assessments prepared for emergency events for
Department of Corrections or county jail

The Subcommittee voted 6-0 to recommend no modification to the current exception.
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Reff# 7: 1 M.R.S. §402, Sub-§3, YR, relating to social numbers in the possession of the Secretary
of State

Robert O’Connell, of the Bureau of Motor Vehicles (BMV) within the Department of the
Secretary of the State, assisted the Subcommittee with its review. Mr. O’Connell stated that his
agency did not object to the repeal of the exception, given the broader exception for Social
Security Numbers in paragraph N of the same subsection of the statute, and also given the
confidentiality provision in 29-A MRSA §1301 (Advisory Committee reference number 55)
applicable to the Social Security Number of an applicant for a dI‘lVCI‘ sdiee fise or non- driver
identification card. Mr. O’Connell told the Subcommittee that the tar}f of State’s Office
will propose draft legislation to amend the confidentiality provi w Title 29-A, section 1301

by eliminating the discretionary sharing of Social Security N: At ermitted by federal law
and instead allowing the sharing of this information only as redy e teral law, specifically
£ X
18 United States Code, section 2721(b). ) f/’ %& gf%//
P 4

Ms. Lynch made a motion to repeal 1 MRSA §40; 5*}3”;’”

R). Mr. @ Connell n0t1
al

.
exception. %

Ref#35: 12 M.R.S. w”! , Sub-§1, relating to Social Security numbers, addresses, telephone
numbers, electronic mail addresses of forest landowners owning less than 1,000 acres

This item was previously tabled in order for staff to solicit stakeholder input. The one
stakeholder group that responded stated that it had no problem with the current exception. The
Subcommittee voted 6-0 to recommend no modification to the current exception.
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Ref# 36: 12 MLR.S. §8005, Sub-§2, relating to Social Security numbers, forest management
plans and supporting documents of activities for administering landowner assistance programs

This item was previously tabled in order for staff to solicit stakeholder input. The one
stakeholder group that responded stated that it had no problem with the current exception. The
Subcommittee voted 6-0 to recommend no modification to the current exception.

conﬁdent1a1 by agency furmshmg the information

This item was previously tabled in order for staff to solicit inpu ithe stakeholders identified
in the Department of Agriculture, Conservation and Forestry g
recommended changes were received from stakeholders and t 3
no changes in its original response. * A

this exception was involving proprietary afig , 1
recommended its continuation. The Subcom : d. - i 1e abstention, to

ding how a member of the public signified
e individual’s email address confidential, whether this

gislon expanding the exception to individual’s applying for

1, and designating this information as confidential. Under the

v uld be permitted to allow a member of the public to clearly
indicate that the ind ald§email address not be kept confidential (an opt-in system). The
proposal included add# 1 exceptions to the confidentiality to allow the department to disclose
these email addresses 0 a contractor or state agency for marketing or wildlife management
purposes.

Mr. Stout explained the origin of the current public records exception, being aware of the agency
responding to a FOAA request for all email addresses contained in the department’s electronic
licensing system for commercial purposes. He noted that the term “contractor” in the proposed
exception to the confidentiality requirement should be clarified.
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Mr. Parr made a motion, seconded by Sen. Burns, to 1) recommend no modification to the
current public records exception and 2) ask the full Advisory Committee to review the
department’s proposed legislation for possible action. Ms. Lynch expressed her lack of support
for the second part of the motion, noting that the proposed legislation would be more
appropriately vetted through the Legislature’s Inland Fisheries and Wildlife Committee. Sen.
Burns agreed and the motion was withdrawn.

Mr. Parr expressed his support for the draft legislation’s opt-in approach and broader application,
but echoed concerns about allowing the use of this information by cor %;,»f;, Or1S. Rep Monaghan
expressed some concern about the patchwork of public records exc
personal information. .

' out to send a

exceptlon but encouraging the Department b s it roposed 1at10n to the 128th

course of rnedla i j, inder th oreclosure mediation program

. )
,,

Ms. Lynch spoke to /gz portance of this confidentiality provision to the process of foreclosure
f this information being personal financial information.

The Subcommittee voted 5-0 to recommend no modification to the current exception.

Ref# 41: 17-A ML.R.S. §1176, Sub-§1, relating to information that pertains to current address or
location of crime victims
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Mr. Parr made a motion, seconded by Mr. Stout, to recommend no modification to the current
exception. The motion carried, 5-0.

Ref# 42: 17-A MLR.S. §1176, Sub-§5, relating to request by crime victim for notice of release of
defendant

Mr. Parr made a motion, seconded by Ms. Lynch, to recommend no modification to the current
exception. The motion carried, 5-0.

1, rédpmmendigchealing thls

/ i %r Federal laws ¢

which agency is the cus
experience and recommendations with respect to the exception. The agency responded that it did
not recommend any changes to the current exception, and that it is important for the agency to
follow federal requirements and federal confidentiality agreements with respect to this
information.

Staff suggested that the statute could be clarified to indicate that DACF is the official custodian
of these records instead of the Department of Health and Human Services. Staff added that,
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however, practically speaking, the departments already have an understanding of how the law is
administered and neither indicated that the language has caused any problem.

The Subcommittee voted 5-0 to recommend no modification to the current exception.

Ref# 54: 25 MLR.S. §4202, relating to records and information connected in any way with the
work of a critical incident stress management team for law enforcement personnel

/f,}f’/'

;e,e*j , ']’,

would amend the confidentiality provision in Title 2944
discretionary sharing of Social Security Numbers as pert]
allowing the sharing of this informationgnly as required b

States Code, section 2721(b). |
Mr. O’Connell notified the Subcommlttee that th %retmy of State would be
submitting a bill to accomplish this to the ne)%} hat his office appreciated the

/
abcommittee reeg {ﬁy

Subcommittee’s support. Thess
L <
xpressed thet

,. L vote of 5-0 that no change be
support for the proposed amendment

Ref# 56: 29-A MRS, §2 ;. / ing tg personally identifying accident report data
contamed inafi ace ;;; : .

////ﬁ%

e" ittee about whether this information should be kept
,‘Z’{ mportant for individuals seeking necessary information
i € accident. During the course of the discussion it was
clarified that 14 ceptlon applied only to bulk data transfers from the accident database, not to
requests for ind1vadi f reports. Mr. Stout explained that the provision was originally

enacted to limit the 4formation released in bulk data requests from law firms seeking personal

The Subcommittee voted 5-0 to recommend no modification to the current exception.

Ref# 57: 29-A ML.R.S §2117-A, relating to data collected or retained through the use of an
automated license plate recognition system

Mr. Stout explained the current automated license plate recognition system by which license
plate data is collected by Turnpike Authority scanners at toll booths and the plate number is
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electronically checked against a national database of commercial truck safety violations. Ms.
Lynch expressed concern about continuing this public records exception when the Department of
Public Safety did not express an opinion on whether it should be retained. Rep. Monaghan
expressed concern that the Subcommittee had not heard input from the Department of
Transportation, Bureau of Motor Vehicles or truckers associations. Staff agreed to gather input
from these entities and report back at the next Subcommittee meeting.

The Subcommittee voted to table discussion on this exception by a vote of 5-0.

emergency medical services quality assurance com e
Services Board. Members expressed understanding
information to be confidential, but confusion about
public body should be confidential.

Ref# 60: 32 M.R.S" §9
emergency med1cal Services

Ref# 62: 32 M.R.S. §‘ 1 -B, sub-§1, 9D, relating to examination questions used for credentialing

by Emergency Medical Services Board

Ms. Lynch expressed some concern about this provision, noting that the Board of Overseers of
the Bar, for example, makes public the bar examination questions from prior years so that those
planning to take the exam can better understand the scope of the test and prepare for it. She
noted that this confidentiality provision is qualitatively different than the other related provisions
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in this section. Ms. Lynch stated that she understood the reason for wanting to protect the
questions for upcoming examinations, but not the questions for prior examinations.

The Subcommittee voted to table discussion on this exception by a vote of 5-0.

Ref# 64: Title 34-A, section 11221, subsection 13, relating to disclosure by the Bureau of

Investigation and law enforcement agencies of certain sex offender registry information in
electronic form

The Subcommittee voted 5-0 to recommend no modification to the.' 4

-
Ref# 65: Title 34-A, section 11221, subsection 9-A, relating #8 ¢
1nformat10n collected by the Bureau of Invest1gat10n mcL lin

_ex offender registry
oo elating to the

Homlc1de, Sulclde and Aggravated Assay Rev1ew Board’: 4%%
.

Staff related its efforts to gather information a @f‘
Suicide and Aggravated Assault Review Bo%;/d
that the Board appears to have been inactive

from the 1 gt

e ol
.

;g’f
ey General’s Office, Cumberland County
th National Alliance on Mental Iliness (NAMI) in

Ref# 67: Title /‘ i , 18 864, subsectlon 12, relating to abstract of involuntary commitment
order provided to State

Ms. Lynch noted that 4! ese records contained very confidential mental health information used
for purposes of firearm background checks.

The Subcommittee voted 5-0 to recommend no modification to the current exception.

Ref# 69: Title 35-A, section 10106 relating to records of the Efficiency Maine Trust and its
board
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This item was previously tabled by the Subcommittee in order to request a proposed amendment
from the Executive Director of the Efficiency Maine Trust in writing. Staff reviewed the
proposed amendment, which would move the authority to determine whether records of the trust
were business sensitive, and therefore confidential, from the board to the director. The
amendment also gives authority to the director, as opposed to the board, in making the
determination of what information that would be otherwise confidential may be released.
According to the Efficiency Maine Trust Executive Director, Michael Stoddard, this change is
needed because these decisions must be made quickly, in the ordinary course of business, and are
therefore better suited to being made by the executive director than the {g;, rd, which only meets
once per month. Additionally, the amendment would replace an “apé” Wlt%ran “or,” so that any
of the criteria for confidential trust records may be present mste i 11 criteria needing to be

Stoddard of the Efficiency Marne Trust.

V. COMMITTEE PROCESS

part1c1pat10n sumembers of
the Judiciary Céaimittee cre
To Know Advisory iff€e Concerning Remote Participation in Public Proceedings.” A

majority of the Judictags€ommittee voted “Ought Not to Pass” on LD 1586, however a minority of

adopt a written policy'oveming remote participation by members that also describes how the
policy meets the principles of FOAA. The bill and the amendment were not enacted.

The Judiciary Committee considered another remote participation bill, LD 1241, “An Act To
Increase Government Efficiency,” which was carried over from the First Regular Session to the
Second Regular Session. As finally enacted, LD 1241 permits the board or commission of each of
four State bonding authorities (the Maine Governmental Facilities Authority, the Maine Health and
Higher Educational Facilities Authority, the Maine State Housing Authority and the Maine
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Municipal Bond Bank) to conduct public proceedings with members participating via remote access
technology in certain circumstances (i.e., the member is needed for a quorum, illness of the
member, weather that makes driving hazardous, or unexpected traffic delays or vehicle breakdowns
when the commissioner is traveling to the meeting). LD 1241 was finally enacted as Public Law
2016, chapter 449.

Mr. Parr asked what should be inferred from this legislation regarding what authority is needed
in law before a body may allow remote participation by its members at public proceedings. Staff

position that remote participation is already permitted under Ef , ne as all FOAA

i i 0t % ?2‘ n Act Concerning
Meetings of Boards of Trustees and Governing Bodres 9 m si-municipalg éeporations and
Districts That Provide Water, Sewer and Sanitary Ser ook

126th Legislature.

Staff summarized severa ;5;" ”f’if{g’? i ining propo 5
policy committees to @i Judicia NG f
466, “An Act To Inéeasgic
Telecommunications Markgt:

ition and Ensure BRe bust Information and

/”{ s, referred by the Energy, Utilities and Technology

Committee; I , - gr v"%’/ S prrrts ” which was referred by the Veterans
and Legal 46 €oi i 498 “An ct To Clarify Medicaid Managed Care

Ombud ed by the Health and Human Services Committee; LD
1499444 Social Workers” ; LD 1578, “An Act To Update
Maine's & xS, ,” which was referred by the Environment and Natural
Resources

exceptions, which the Advisory Committee began last year and is due by 2017. The Public
Records Exceptions Review Subcommittee reviewed a number of exceptions after the Advisory
Committee’s last meeting in 2015 that will be presented for final action by the full committee in
2016. Next year, the Advisory Committee will begin reviewing all existing public records
exceptions found in Titles 1 through 7-A. That review will be due by 2019.

Staff provided an update on a potential issue identified in 2015 involving the Department of
Education’s ability to share teacher disciplinary information with other states because of the
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breadth of confidentiality provided at 20-A MRSA §13004, sub-§2-A. In 2015 the Subcommittee
recommended to the full Advisory Committee that it draft legislation, with direction from the
Department of Education, to address the issue. The Advisory Committee decided not to
recommend a change to the statute, and instead notified the Education and Cultural Affairs
Committee about this issue and the issue of teacher discipline confidentiality more generally.
The Education and Cultural Affairs Committee determined that the Department does not seek to
share confidential disciplinary information with other states. It seems this issue is resolved for
both the Right to Know Advisory Committee and the Education Committee.

Potential topics and projects for 2016

o Confidentiality of personal contact ik
by the State

- Mr. Parr moved for the full Advisory Committee to take up this
topic in its bust 2 i Al present were in agreement except for Mr. Higgins and Ms.

: i at his reluctance was due to concern with how far this would go
toward conﬁdentlal i concern with expanding confidentiality even when licensees are not
requesting it. Ms. GougHer stated that her opposition to the vote was because we already have a
uniform policy — that these records are public — and any deviation from that requires a group to
come before the Legislature to make its case and seck and exception. Mr. Higgins noted that it
seemed we are trying to turn current policy on its head. Sen. Burns stated that it would be good
for the Judiciary Committee to have guidelines to help in its considerations of future
confidentiality proposals in the licensing area. Rep. Monaghan agreed it is important to have a
uniform policy as new requests for confidentiality are inevitable. Ms. Pistner stated there were
obviously some competing concerns, but expressed that she thought a compromise could be
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reached (for example, if a personal phone number is to be confidential, the licensee would have
to provide a work number that would be open to the public).

Sen. Burns reiterated that the Judiciary Committee was not looking to change policy, but wanted
to establish factors to consider when making decisions about new confidential licensing
provisions. He requested staff provide some written material before the next meeting regarding
this licensee confidentiality topic.

o ['OAA assistance for indigent members of the public

“is
i,

Advisory Committee took no action on this topic. / e, %,

Jack Comart of Maine Equal Justice Partners emailed the /’/ Aprll with 5's est10ns 1)
requ1re agenc1es to prov1de an estlmate of tlme and cost fof . separate component of a request
uk - ailable their fee waiver policy;

Staff reviewed current aggrevdi(ia A tir nts, and also noted that while
FOAA allows an agengy i i l%} there is no requirement that the agency
have a fee waiver pélicy icly | Jhe Advisory Committee took no action

DZSCMSSZO‘
Sen 4 would be an agenda item relating to a potential issue
1nV01V1ng ¢ zouti ions fex ommittee’s consideration at the next meeting. The

"?’;” Informanon Act (CHRIA) and the Judicial Branch
4

Ms. Meyer raised a p0551ble topic for future Advisory Committee discussion regarding the
Judicial Branch’s recent reversal of an October decision to make case files for dismissed cases
confidential within 30 days of judgement. The prior policy had been based on an interpretation
of the Criminal History Record Information Act (CHRIA) and an administrative order, which the
media challenged. There may be a need to clarify some statutory ambiguity. Ms. Meyer
suggested that this discussion should not happen without Ms. Lynch from the Court System

being present. Sen. Burns moved to include this item in the next agenda and it was agreed by
unanimous consent.

e  Criminal Histor
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e Social Security Numbers in medical files held by the Dept. of Health and Human Services

Ms. Morgan asked if former Rep. Bradley Moulton could address the group about a concern he
had based on his dealings with the Department of Health and Human Services in his capacity as
a private attorney; Sen. Burns welcomed Rep. Moulton to the microphone.

Rep. Moulton explained that those who bring complaints before the medical boards make their
records public information. His client had to file FOAA requests w1tf epartment of Health
and Human Services to access her medical review records. His and w:’ cliefit’s chief concern was
that these records included h1s client’s social securlty nurnber -// this sensitive information

o  Warden’s Service FOAA requests

Rep. Monaghan asked to discuss the issue of the W4 3
the Advisory Committee had been asked to hold & puh]}
Committee an update, stating that he, Rep. Monaghan, ]
and a representative of the Attorney General’s Office wer
discuss the best way to proceed. Mr. v'*'
meeting to discuss the outcome of this meet

Discussion of Subcommittees

goislature’s Judiciary Committee to examine the public
edom of Access Act (FOAA) recently enacted in LD 484

questionnaire sent by staff.

Mr. Parr noted that the intent of the exception seems aimed at preventing acts of terrorism, but
that there are already a number of other FOAA exceptions for sensitive information related to
potential tetrorist attacks. For example, 1 MRSA §402(3)(L) is an exception for records
describing security plans, security procedures or risk assessments prepared specifically for the
purpose of preventing or preparing for acts of terrorism, and Title 16 would seem to provide
alternate means of protecting this kind of information as well. Mr. Parr asked staff if these
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exceptions were taken into account in the Judiciary Committee’s deliberations on this exception.
Staff replied that the Committee was aware of the existing security plan exception. This new
exception may go beyond that. Railroad companies were concerned that this preexisting security
plan exception was not adequate to protect the records they were concerned with. It was noted
that the Judiciary Committee never received any testimony on the bill with concerns about these
records not being public.

Rep. Monaghan, who is also a member of the Judiciary Committee, did not recall if a side -by-

committee was a Massachusetts law that was broad enough to /’,
by rail; this law is not specific to railroads, unlike the Maine 13 '

Mr. Pringle noted that the current language 0”% he e
of Environmental Protectio L) ,P) to Wonder@ Vs

,% exception applies to their
iens should know nothing about

dous material” definition comprises

,,/‘.
approximately 200 pages e suggested that at least some of these

materials pro halbhyd

" t if at all. There was doubt expressed about whether
die DEP has recently resumed releasing summaries of rail
er the date of shipment.

Ms. Pistner noted there,
concern that has aris s the bill’s enactment; whether the problem is fixed now that the DEP
is providing a summar 1st of railroad crude oil shipments; whether the scope of hazardous
materials should be narrowed in the exception; and finally, if the summary DEP is currently
releasing should be required by statute.

In response to the Advisory Committee’s discussion, staff noted that related issues that may need
to be resolved are whether the public have access to this information, whether there is a need to
make more information public than DEP is currently releasing in its post-shipment summaries,
and whether DEP has concerns with the current statutory language.
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Mr. Parr introduced the idea of sending a letter to the Judiciary Committee recommending that it
revisit this topic, potentially narrowing the scope of the exception and providing the public
another opportunity to comment on the provision. Sen. Burns added that the letter should
request that the Committee create a committee bill as a vehicle for this reconsideration.

Peggy Reinsch, nonpartisan staff for the Judiciary Committee and former staff for the Advisory
Committee, addressed the committee at the chair’s invitation. She offered that it would be
helpful for the Judiciary Committee if the Advisory Committee’s letter outlined exactly what the

questlons Or 1SSucs are. //% .

The Adv1sory Committee decided to go through the checklist o ,/ bl records exception review

Jeopardlzes the public and if so, whether that safety
interest in the disclosure of the records; paragraph
narrowly tailored as possible; and paragraph E —
a competitive disadvantage and, if so, whether thiat
interest in the disclosure of records.

letter to the J udiciary Co ;;

issues raised by the ‘/; isory Cofy
A

’/)/ ents prov1ded to the Advisory Committee, including the
o recrds exception for the addresses and telephone

Mr. Pringle mentloned example of nurses, physicians and osteopaths, where there is a
separation of personal prwate information on licensees from the public information, and
wondered how well this has worked in practice. Staff replied they would need to reach out for
further information, but shared a letter submitted by Planned Parenthood to the Advisory
Committee stating that information about licensees that is supposed to be private was released to
the public in response to at least one FOAA request.

The Chair invited Nicole Clegg, Vice President of Public Policy for Planned Parenthood of
Northern New England, to comment. Ms. Clegg related her organization’s experience with
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FOAA requests to the State Board of Nursing. Ms. Clegg stated that although the Board’s
redaction of non-public, personal information has gotten better, there is still a significant amount
of information released, including photographs of licensed nurses, in response to anonymous
email requests for public records. The release of this information in this manner is distressing to
employees of Planned Parenthood.

Mr. Parr noted that the Advisory Committee has previously discussed whether anonymous
FOAA requests should be permitted. He noted that the purpose of FOAA 1s to provide the pubhc

struggled to find a reason that the public should have a right to ] /;;/ 1s amount of information
about a private citizen. '

Ms. Pistner noted the tension between the safety and p riycshnl Ficensees Wit
know who is actually licensed, and asked Ms. Clegg arlfy the scope of hee
increased privacy. Ms. Clegg acknowledged the }
the need for the public to have access to the entirt

Ms. Meyer mentioned recent legislation it]
Commission’s investigation records that wagt
compromise struck by this except1on eould f,,

between public and private / matlon

y

FOAA requests Mr. Parr weighed in,
oyade private personal information to

rgthat information, except when release of the
1) A Mr. Parr offered that an opt-in or opt-out

. wder the federal system, personally identifiable

nitted to be collected and used for certain purposes, and is not
-

hood noted that the Maine Gambling Control Board protections for
r. Pringle suggested using as a template the exceptions we already
have, for example the protections around public employee personal information, and looking at
what information the public really should know about a person licensed by the State.

Anne Head, Commissioner of the Department of Professional and Financial Regulation, was
invited to address the group. Commissioner Head acknowledged that the Advisory Committee
was faced with an interesting and tough decision involving personal privacy interests and public
oversight of agency actions. She reminded the Advisory Committee that licensees put their
information on record with agencies in order to receive permission from the State to do certain
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things. However, she also recognized that while there is a need for public oversight over
government decision making, there may be legitimate personal safety and privacy interests that
can be served through some middle ground. She then encouraged the Committee to consider
what they are trying to achieve with this potential change. Mr. Parr asked if the group could
focus its work on protecting certain classes of personal information. Comm. Head answered in
the affirmative and noted that there may be more information collected by boards and agencies
than is necessary for licensing purposes: agencies have a responsibility not to over-collect.

Staff agreed to put together templates of examples of personal 1nfo 5 g that is currently
protected. ;

2,
,i,{l.
-

f}
for the grant or demal of a license apphcatmn However 58 o this infdj
abused, she noted. &

Sen. Burns remarked that this was a balancing act, b 1i /
people’s safety. Just because one secks a professional Ife Oes s ot mean the person needs to
put his or her life in danger. He also Vo1ced support for de¥
treatment of licensing information. }

Mr. Parr made a motion, seconded by Mr. I5a
p01101es and law that focus on personal conta%g infi

f
in licensing re@r ,y/’; |

mple, having access to a plumber’s home address can
1 piine if he or she is a registered sex offender. Mr. Shorey
ensing information is publicly available, that the availability of
i cause f and that it is time the group tried to do something to protect
some of that informglion, e / if the proposed solution isn’t right the first time. Ms. Goucher
opined that with mode] ;/ chnology, and Google searches, the public already has access to an
incredible amount of pg onal information — keeping government records confidential is only
putting a finger in the d1ke Sen. Burns agreed that private information was readily available
with modern technology, but stated that people place a lot of trust in government and expect a
certain level of prudence and accountability.

that informatio

The group agreed to place this item on the next meeting agenda. The Committee asked Planned
Parenthood to reach out to its national organization for additional policy guidance. Advisory
Committee staff agreed to search for examples from other states of protections for personal
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information in licensing records. The committee voted unanimously in favor of this course of
action.

Maine Warden Service FOAA requests; Advisory Committee request to Colin Woodard and
Sigmund Schutz for input and suggestions for changes in policy or law

Staff reviewed correspondence provided to the Advisory Committee regarding the ongoing
dispute between the Portland Press Herald/Maine Sunday Telegram and the Maine Warden
Service over the agency’s response to the paper’s FOAA requests. Tt u cluded a letter dated
June 24™ from Sen. Burns and Rep. Monaghan to Colin Woodard ofht

oo X

policy solutlons to problems concerning access to publ w

by, the letter invited
input or suggestions for changes in policy or law bas yw% the paper s recent

% ences with
o

J/,g}g

The Advisory Committee was copied on a July 1% letterd N// K.

ms and Rep. Monaghan request letter on
logli ci suggestlon/ or changes in the law because the paper does
not engage in legls dtive g vocacy The letter note@; at if the Advisory Committee focuses only

.| - : :
on changes in the law it /,w Ove %/ f:; related i 1ssu f compliance with and enforcement of
current law. _ . /

) // ._ &

“\

Rep. Monaghan S @wd /’ {
agencies’ complian -’ FOAA to prevent similar disputes from arising again. Sen. Burns
disagreed, noting that tlic law enables aggrieved parties to use the Superior Court to force
compliance. Ms. Pistner pointed to the “10 Factors for Estimating Time” document Eric Stout
had put together as a helpful development for understanding agencies’ response time. Also, she

pointed to upcoming training for agencies presented by Brenda Kielty, the Public Access
Ombudsman.

Ms. Kielty was invited to address the group. She discussed an upcoming training she is

providing for all Executive Branch agency public access officers. This will be the first time all
agency public access officers will receive training at the same time. The format will be a round
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table discussion, focused on two topics: 1) providing a cost estimate for FOAA responses, and 2)
conducting searches. Regarding the cost estimate, she noted that it is not an easy determination.
She worked with Mr. Stout to develop standards to apply to the estimate process, and finds the
rubric developed by Mr. Stout as a helpful way for agencies to approach the estimate process.
Regarding the search topic, Ms. Kielty noted that FOAA doesn’t tell an agency how to search for
documents and there is currently no common methodology for searching electronic records,
specifically emails. After the training, Ms. Kielty plans to continue dialogue with the public
access officers. Ms. Kielty agreed to attend the next meeting and present a preliminary Public

Ms. Meyer raised the idea of the Advisory Committee having a hearlng, not to delve into
the specifics of any dispute, but to look at the bigger picture of % is working for the

public. She noted that the Advisory Committee has been arousig izs and has not held a
public hearing yet. The Advisory Committee discussed £ W" 30 ' earing, and how
it m1ght Work Members raised questions about Wha A ' 4 0 uld seek to do

L would be a valuable opportunity

the focus be y on ways to improve
oy % i
e ittee favored providing

parties would be invited to prov1de mput ‘. el
the law and less on the details of individual
broader public input.

Sen. Burns offered that b
General’s Office anc}f 3
Accountablhty, Bett

e chairs w ld seek input from the Attorney
the Office o@rogram Evaluation and Government
dmonal ideas? b out organizing the public hearing.

gy ill be adgs / to the next meeting’s agenda. This

iy , . Kielty on the results and agency perspectives

Staff presented™hie /»;/ ations of the Public Records Exceptions Review Subcommittee
from its Decembe , / . The Advisory Committee tentatively agreed to support the
recommendations of tie 5 commlttee but reserved the opportunity to raise any questions or

Potential topic for future discussion- Consider legislation requiring local boards and committees
to record their executive sessions and to preserve these records so that they may be legally
discoverable if there is a later dispute about either the content or propriety of the discussion held
during these sessions

Mr. Pringle expressed doubt about taking up this topic given the amount of business already
before the Advisory Committee and because this is an issue that largely arises in the municipal
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context but there is no municipal interest representative yet appointed to the Advisory
Committee to provide that municipal perspective. The municipal interest member should be
seated before the Advisory Committee takes up this issue. Mr. Pringle suggested checking on
the status of this appointment.

Ms. Pistner pointed out that besides checking on the status of the municipal member of the
Advisory Committee, the group should be sure to give adequate public notice to municipal
interests so that they may attend and provide feedback.

suggested by Eric Stout

Mr. Stout gave a brief presentation to the group on hlS 0L
(FOAA) Email Searches: 10 Factors for Estimating Time. ™

 Jssisting agencig s with searf%es noting that requestors usually
/ er and cheap%ﬁ than it ends up being. He also noted the
amount of difficultytoria : ut together a go 2od faith estimate, owed largely to the
agencies not knowmg fro O ’ what the olume of search results will be. At the
current t1me L8 Bece ,é; drch it al State employee s email account In the

beheve the search is

estabhshmg
conversation

‘ &5 to be sure that the agency is spending its time producing the

Although not on the agenda, Ms. Meyer raised an issue about a recent Maine Center for Disease
Control and Prevention rulemaking that would create new public records exceptions from
FOAA, rendering information about disease outbreaks not public records unless they affected
more than 2,000 people. She wondered how this could be accomplished in rulemaking. Staff
agreed to look further into the issue for the group.

Anonymous FOAA requests
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A topic that briefly arose earlier in the meeting was revisited by Mr. Parr, who inquired whether
there was any interest by the Advisory Committee in taking up the topic at its next meeting. This
would include a discussion of the extent to which, if at all, an agency can ask for the purpose of a
FOAA requestor’s request. Staff will provide more information on this topic, and will provide
documents by email prior to the group’s next meeting.

Summary of August 17, 2016 meeting

Hazardous material transported by railroads

interpretation of the current law, that it is not intended to preye
aggregate information about the transpo%' on of hazardous
particularly crude oil, or to prohibit disclo$ i
of hazardous materials.

The Advisory Committee lai
Judiciary Committee’s fof '
information sufficient# |
whether disclosure €isag
in disclosure and whether
possible.

out a number o
,4

bill, including whether disclosure of the
y*#o outweigh the public interest in disclosure,
sufficiently to outweigh the public interest

After thg Summary, Mr3g _mation, seconded by Mr. Parr, to send the letter as
Writiéh iy ic : . tout pointed out that the federal regulations cited in
this publit zéeg ioft 1gr the delinition of “hazardous materials” do not point directly to
the 150-plus idls in 49 Code of Federal Regulations § 172.101, which should be

change and was vot

Personal contact information for professions and occupations licensed by the State

Staff summarized their research into examples of models that could guide the formation of policy
recommendations for a more consistent approach to adding protections for the personal
information of professional and occupation licensees and license applicants. Research was
condensed into a chart distributed to the Advisory Committee, and Staff reviewed this document
outlining examples of policy options. The examples drew from various public records
exceptions from Maine law, e.g., those protecting the residential address and telephone numbers
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of emergency medical services, nursing, osteopathic and medicine licensees and applicants when
professional contact information has been provided. Examples from other states were also
included in the document, including personal information protections for licensees in California,
Indiana, Missouri and North Dakota.

Staff provided information on LD 1171 from the 127" Legislature. At the last meeting, a
member had pointed to the amended version of this bill as providing an example of a reasonable
compromise between privacy interests of individuals and the public interest of the public. This
bill dealt with the conﬁdentiality of the investigative records of the M iiie. Human Rights

ar":’ %

s
Comm1ss1on and the maj orlty amendment of the J ud1c1ary Comm1 ode have designated

Parenthood of Northern New England. Ms. Clegg, ”7’5’;

more information at its prior meeting, distributed ,,/af/ nPlanned
Parenthood, a report from the National Abortion cder i ) v iC ,»f’;’fgj On against
abortion providers, a statement filed in Superior Court 15 (g S y 1 'y the
National Director for Affiliate Security at Planned Parenth

the hlstory of violence and harassment a & providing

Ms. Clegg reiterated that the.only i // ion 1t e 11cens1ng records is an
individual’s Soc:1a1 Secu- BT, inte 4 n a licensee’s federal Drug
i drug authorligtlon card is released pursuant to public

records request, cre ‘ ) S% > oted that sometimes home addresses are

redacted.

ignated confidential in licensing records. Mr. Parr suggested
w e certaln licensing information would be confidential unless the
i atlvely allowed public disclosure.

Ms. Pistner voiced concern that increased agency costs to redact new categories of information
in licensing records would create a fiscal note, likely dooming any bill seeking this increased
confidentiality. To reduce agency time and costs, Ms. Pistner suggested perhaps developing a
certain document containing information most valuable to the public that did not include private
information, and then making that document a public record while the rest of the licensing files
would be confidential. Mr. Parr reminded the Committee that there were other categories of
licenses regulated by other departments, including 3 by the Department of Public Safety.
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Ms. Clegg from Planned Parenthood asked the Advisory Committee to consider a notification
system that would notify licensees if their file was requested by a member of the public.

Ms. Meyer, Rep. Monaghan and other Committee members noted that the Committee should
keep in mind that there are many categories of licenses other than those commonly subject to
harassment as illustrated by Planned Parenthood, expressing hesitancy at applying the same level
of confidentiality to all license categories. Mr. Higgins, Ms. Meyer and Ms. Morgan variously
expressed the idea that in general, the more the public knows about licensees the better, except in
certain circumstances of concern, and that it was important that the publfe.be able to verify the

.
address of a licensee. Several members voiced support for the earl'ea 6f a form that would

harassment issues facing certain licensees.

Mr Parr asked staff to review what the original quuest jr

the Judiciary Commlttee
apphcable to 10215

ﬁo else the regulating body should have a form that would be
public but would | , lude no N7 ublic private information about the individual.

”f/
The Committee voted i

4vor of the motion, 11-2.

Public Access Ombudsman update & recap of Public Access Officer training

Brenda Kielty, Public Access Ombudsman, addressed the Advisory Committee, beginning with a
summary of the preliminary report distributed to members. Ms. Kielty noted that the upward
trend for number of contacts from the public since 2013 has continued. Of the contacts, most are
inquiries about Maine’s Freedom of Access Act (FOAA) as opposed to complaints. When she
receives suggestions for FOAA improvements, which happens seldom, she said that she refers
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these suggestions on to the Advisory Committee. Most contacts, she noted, are from private
citizens as opposed to government officials.

Ms. Kielty suggested that issues of perceived delay in FOAA response time by public bodies is
often due to the expectations of the public requestors not aligning with reality. Executive
sessions seem to create the most FOAA inquiries and complaints. Another popular topic is what
constitutes a public meeting, especially in the context of remote participation.

Mr. LaHaye asked if Ms. Kielty contacts an agency when a member
about the agency. She replied that her goal is conflict resolution, apd
depends on the particular case. She may encourage the requesto
intervention may sometimes escalate a conflict.

/ rk with the agency, as her
fi@

faining she e/jm en. The focus of

FOAA is silent, and that searches for electronic re y%/ are mlf@%} different than"segs for
paper record. The procedure begins with proper Tecowd tgtention a tuaHy searchirigithe records,

dding fccess to the "équestor Ms.
id ed assistance with the email
ency as a follow-on to the

.
t %ﬁm Mun1c1pal
0

search portion of the training, which will
initial group meeting.

Ms. Meyer asked if this information was als

Association and the Maine S¢hool Managemen

J.»”
does do outreach o tho ""”'f fé, i

i ;;f
] ch traig

3 \
Ty Phe don%,%}%/%
miittee p%earing
»",::/:
/

Mr. Higgins wondered if the Advisory Committee or specific members had received any requests
from the public to hold a public hearing. Several members noted that they had. Ms. Lynch
noted that government officials are feeling some FOAA requests are burdensome and she expect
to hear from these officials who bear the burden of responding to FOAA requests as well as from
members of the general public.
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Ms. Lynch suggested that staff be ready to take up the Advisory Committee’s normal business in
case there is little testimony provided at the public hearing.

Mr. LaHaye made a motion, seconded by Ms. Lynch, that the public hearing be held, set for
September 14" Sen. Burns added that the public hearing should take place at 1:00 p.m. while
the subcommittee could meet at 10:00 a.m. The vote was unanimous.

Subcommittee recommendations relating to review of existing public records exceptions
enacted from 2005- 2012, pursuant to 1 MRSA $433

ons Review Subcommittee,
including recommendations from its December 2015 meetin i itS9 iy 20th meeting The

following.

With respect to the public records exception at 1 )
reference number 7), relating to Social Security i :
r information co d be gathered
public records exception was

Staff relayed that through contacts with this
- 2 { s public records exception had no effect
becausg bl i at falls within the requirements of FOAA. Additionally,

HAever received a request for information from the public

; public records exception. Staff offered that according to

¢ Maine Supreme Court to determine whether an organization is a
oot HealthInfoNet would very likely not be considered subject to

FOAA. This orgafjzation {j private non-profit company established independently from any

State action, the orgat ;;,;,» n does not receive State funding and the State have any involvement

or control over the excha

ge besides imposing certain security and confidentiality provisions.
Staff offered that HealthInfoNet as a health information exchange is covered by two federal
confidentiality laws, the Health Insurance Portability and Accountability Act (HIPAA) and the
Health Information Technology for Economic and Clinical Health (HITECH) Act.

Mr. Pringle expressed his concern about repealing this provision, citing the law of unintended
consequences. Other members echoed this concern over unintended consequences and being
uncomfortable with repealing the provision unless it was certain that this information could
never be released under FOAA. Several members were of a contrary position, taking the view
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that if the public records exception was not needed then it should be eliminated. The Advisory
Committee voted to table this item and staff agreed to gather further information.

With respect to the public records exception found at 29-A MRSA §1301 (Advisory Committee
reference number 55), relating to the social security number of an applicant for a driver's license
or non-driver identification card, this provision is similar to the other tabled item relating to
Social Security Numbers in the possession of the Secretary of State. The Advisory Committee

voted to also table this item in order for staff to get further information from the Secretary of
State’s Office. ;

executive sessions

Staff reviewed current Maine law regarding open meeti ”

§§403, 405, 407. Staff pointed out additionally that he
when the propriety of an executlve session is cha :

The Advisory Committee invited Rep. Hubbell to explain Hig

descr1bed his proposal, which is to requ1 5‘ ;, al boards and ¢
rable in case of a dispute

) 4 ive sessions. Rep.

is copstituent, Robert Garland,

Ale to his attention. The

1p Mr. Garla "{ ho expl ed his experlence with executive

about the content or propriety of the discus o
Hubbell then suggested the Advisory Comm
former Town Councilor for B Barl arbor, who
Advisory Committee the G

p 4
sessions and a persongk
Garland noted that %

- / 2 /f 4
 wpresent and cat 1 /f, questshat the meeting be public. This also includes the r1ght to
" barter be pres i1 to take a transcript of the proceeding, he said. Mr. Higgins
i t would %’;’ n be considered a public record, to which Mr. Pringle replied that
would b // in the possession of that person and their attorney, though it could
always be released a ,» rogatlve of that individual.

' 4
Mr. Pringle acknowledged the concern prompting the proposal, but stated that he would be
extremely reluctant to have executive sessions recorded. He stated that in his view, coming from
his experience in the school board context, the administrative burden of recording and
indefinitely keeping these recordings and ensuring their confidentiality into perpetuity
outweighed the potential for abuse of executive sessions. He reiterated that the courts place the
burden on the agency or public body holding an executive session to justify the proprietary of
that executive session if there is a legal challenge. A judge would make the determination
regarding truthfulness and reliability of participants’ recollections.

Right to Know Advisory Committee e 33




The Advisory Committee invited up a representative from the Maine Municipal Association,
Garett Corbin, to provide a municipal perspective on the issue. Mr. Corbin posited that it is
important to balance the law so that the public interest does not outweigh privacy interests. This
proposal, he noted, would discriminate against municipalities and local government in a way that
is not done elsewhere in FOAA. He referred to the portion of the executive session statute that
details what constitutes proper subject matter for an executive session, 1 MRSA §405(6-A)(1),
noting that an executive session is only held if an individual’s right to privacy or potential
damage to reputation is involved. Mr. Corbin stated that making and kéep ng records of these
executive sessions increases the likelihood of inadvertent disclosurg this $ensitive information.

Ms. Lynch noted that executive sessions involve much mo just petsbnnel matters, which
seems to be the focus of the discussion. She asked Mr. : frk i ind4ligse other contexts,

Would ggla‘ung feedbackefs g, ome
hot hold Ssecutive sessmn

/ %

municipal representatives that had told him they wouk
proposal went through.

discussion 5’;-*; a topic raised at earlier meetings, regarding
tion Act (CHREL /;-/ -and the Judicial Branch’s recent reversal
1 smissed cases. Ms. Meyer stated that she was

, ittee’s request at its prior meeting for more information on the
extent to Whlch J eiicy may ask for the purpose of a FOAA requestor’s request, staff
principle that “a perso; b the right to inspect and copy any public record”, and subsection 3 of
that section provides that an agency or official “may request clarification concerning which
public record or public records are being requested.” Staff continued that an individual may be
required to clarify their public records request by an agency, and that while nothing in FOAA
prohibits an agency or public body from asking additional questions to a requestor, the requestor
is not obligated to provide any other information to the agency and the agency may not
discriminate in its response to the request regardless. Staff then directed the Advisory
Committee to a handout with a comparison of other states’ public records laws in regard to how
they handle requestor identity and purpose.

34 e Right to Know Advisory Committee



Mr. Stout noted that often in the context of email requests, a requestor is anonymous by sheer
virtue of their obscure email address and not by any intention of anonymity by the requestor.

Mr. Pringle offered his opinion that a requestor should not be required to give their name or
purpose when making a request for public records. Sen. Burns wondered if members thought a
change should be made to FOAA to prohibit agencies from asking a requestor’s name or
purpose, with several members disagreeing that this was needed. Mr. LaHaye posed to the group
whether there should be a distinction between commercial and non-commercial purposes of
requestors. Mr. Higgins shared his view that if a record is open, it should be allowed to be used
for whatever purpose the requestor wants. Mr. Pringle shared that the ,1sory Committee has
wrestled with the commercial/non-commercial distinction in the pagg 2 nd c@uld never work out
how to precisely define the difference between the two. Mr. Pa > "/ ;

even if there were a distinction made, a person can have some ./7%

them, in order to get around the restriction. He also wond
for what to do with requestor information if collected y

Planned Parenthood, then those parties could raise this .
forward in the next legislative session.

L
Summary of September 14, 2016 meet%
f‘%

The Advisory Comm1t " il li
of Access Act (FOAA¥ I ing i v1t1ng testm%ny from any interested partics that wished to
il | supymarized below.

i fves for a public agency to keep an information
iding information in response to public
anticipated and to which the agency should be able to

‘ 5;;,}
noted that meetmgs thal %};m uld be public are not being properly noticed, and that at not1ced
meetings it is apparent.that the public body has already privately had their discussion and made
their decision. He opined that the value of the open records law is to get people involved in their
government and that he has noticed that community cohesiveness has become a problem in
recent decades. After 1975, he noted, there was a decline in community engagement with town
government and town councils not acting openly and not creating an inclusive atmosphere. Dr.
Hines noted that he has observed public bodies causing unnecessary delays in court proceedings
in which a requestor is challenging the public body’s response to a public records request under
FOAA, with these delays having the effect of running up legal costs for the requestor mounting
the challenge. He stated his desire that the medical examiner share data. He stated that the
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State’s administrative courts are a dark place regarding governmental transparency. Dr. Hines
stated that the public is not currently getting the “sunlight,” i.e. government transparency, it
deserves. He noted that civilian review boards of police departments are a positive thing,
although they are expensive. Dr. Hines stated that nothing in FOAA requires quality of
information. He noted that there was not a spirit of open government, even on the Advisory
Committee.

Sen. Burns thanked Dr. Hines for his comments and asked if he would mind providing written
comments to which Dr. Hines agreed Mr. Stout asked Dr Hmes ab ency delays in

appeared to be afraid of providing information, so they delay, a

143

so long for agencies to access a database. Dr. Hines cited a “¢g

essages, it is unfortunate that
iently use this technology.

Sen. Burns then asked staff to prov1de 1nfom%t ""ces of written testimony,
submitted prior to the public.hearing. Staff ﬁr@r ﬁf’y’/ its received from Lt. Gerald
Congdon of the Wells Pgl e ptment, who @ pressed fruktration with the difficulty in

’%{; OAA requ%; Lt. Congdon recommended a flowchart be
oI ’ D) .é’“

Ombudsman, replie

distribute it. Sen. Butiigsé ed Ms. Kielty if she had any recommendations regarding FOAA and

possible improvements v o the law. Ms. Kielty stated that FOAA is a balancing statute, and thus
needs to be evolving and dynamic. She agreed to provide written comments for the Advisory

Committee’s consideration.

Mr. Pringle stated that he was in favor of having a flowchart developed, but noted the problem
with this type of summary is that it will inevitably vary depending on the type of specific
information being sought. Ms. Kielty acknowledged this concern and stated that she would
follow up with Lt. Congdon to determine his needs.
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Garrett Corbin of the Maine Municipal Association (MMA) next addressed the group. With
respect to the flowchart, Mr. Corbin noted that this suggestion came about due to outreach efforts
by MMA. Having discussed with attorneys in the legal department at MMA, who regularly
provide information to municipal members in response to legal questions that include FOAA
questions, Mr. Corbin relayed concerns with the fee amount that can be charged by the
municipality or other public body for responding to FOAA requests. The current $15 per hour
rate that can be charged for time spent past the first hour of responding to a FOAA request is
very low, especially given that responding to such requests often requires paying for the services
of attorneys. Mr. Corbin recommended a fee standard that permitted //

to a requestor, perhaps with some sort of balancing mechanism. 4

.

of the issue ralsed by Ms. Seeley in her testimony, re / ling 1nadequate FO" 2
f’é{ ces resp@lsibﬂity for tra

i

thoughts and perspective on electronic data retneval by mt m,vj- a11t1es in the FOAA context. Mr.
Corbin stated that he was unsure, but not '{’ ihat mumclpa11t1e ge pressures with available staff
time due to the tightening of municipal fu, o "’f/ M . Corbin took, if
anythmg, from the low turnout at the pubh%ea ‘ thh Mr. %j bin speculated that FOAA
issues tend to be small and discrete, except £ certa1 0 t o large press coverage, and
perhaps there was a lack o i ng. Mr. Parr noted his surprise
;f/’ 1 FOAA might work better, given

,;;"/j fw;» es this sum
P

1 into the low attendance at the public

Sen. Burns suggested thatg
] Lo eting for the Adv1sory Committee, 1n order to

hearing. He /.4, 2

Judiciary Committee mg the public records exception at 1 MRSA §402, sub-§3, U, which
makes confidential recgrds provided by a railroad company describing hazardous materials
transported by the rallroad company that are in the possession of a state or local emergency
management agency or law enforcement agency, fire department or other first responder. The
Advisory Committee approved the letter, which staff will send to the Judiciary Committee and
which will also be included in the Advisory Committee’s annual report.

Personal contact information for professions and occupations licensed by the State
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Staff reviewed another draft letter from the Advisory Committee to the Judiciary Committee, this
one regarding public access to personal contact information for individuals licensed or applying
for licensure with the State. The letter reflected the recommendations made by the Advisory
Committee on this issue at its August 17th meeting. There was a minor change made from a
draft of the letter circulated to Advisory Committee members prior to the meeting, based on
recommendations from Sen. Burns and Mr. Parr, so that the letter references the need to balance
the privacy interests of the licensees against the “consumer interests” of the public, as opposed to
the “public safety interests” of the public The Advisory Committee approved the letter, which

Committee’s annual report.

Annual Report — preliminary draft

Staff reviewed a preliminary draft of the annual report v
complete draft will be presented for review at the nex;

y e
Public Records Exceptions Subcommiltee recommende diing to review of %}3 public
records exceptions enacted from 2005- 2012, pursuant 16 ¢

After an introduction by Rep. Monaghar%
Records Exceptions Review Subcommitteg
after staff described the exception and the %
Committee adopted the Subcommittee’s recom
modification. The AdvisoryGommittee recont
exceptions, identified by.
39 40, 41 42, 51 54 :

i¢ation to the following
prepared by staff: 6, 13, 36, 37,
. The following items resulted in notable
geommendation.

/

Fof the Subcommittee that the exception apply to the
pposed to certain types of information found within the

head. He noted that the pubhc seeking information about a communication between an elected
official and constituent would either receive a redacted copy or not receive anything. He also
pointed out that the “significant effort” standard by which the record would be determined to be
public is unclear and would constitute a new judicial standard.

Mr. Parr acknowledged Mr. Pringle’s points, but noted that one could approach this from another

perspective. The problem with the current statute, he noted, is that public records are defined in
law but FOAA is often focused on information within records, as opposed to the records
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themselves. Mr. Parr explained that this creates a burden on the agency to identify information
excepted from FOAA and to redact if appropriate. He noted that it can be very challenging for a
public official to make the determination whether or not certain information falls within a public
records exception, and that this puts a lot of responsibility and risk on the public officials who
need to decide whether or not to redact. Mr. Parr also stated that this burdensome process can
lead to perceived delay in providing records pursuant to FOAA request. Mr. Parr agreed with
Mr. Pringle’s point about the judicial standard in the language, and suggested that perhaps

“unduly burdensome” would be a better test because it would be more familiar in the context of
FOAA. ;

Mr. Stout echoed that non-public information embedded in reco | 1at are otherwise public is
/ .
an example of why responding to FOAA requests can be a le

context of constituent commumcatlons communication is i it and sensitive

yf’?
ectatlons around

producing records and 1nformat10n to requestors an eyé changmg challenge. x/gfggggé
Rep. Monaghan stated that she tries to not let co Jti 1 G400 much perso

1l 'c Mr. Burns shared her
(1

information before they would have a cha ALLL ¢ i
%
o

. #0ted that the Advisory Committee
recommending legislation allowing them to

.,Ms. Lynch suggested that this should go back to the
j, mittee members had not seen this draft since making
arr suggested that language be added to have a standard
constituent ernalls for elected ofﬁc1als and perhaps getting r1d of

disclaimer, and wond ed i /"’- rhaps this could be accomphshed with a policy of the Legislature
instead of a statute. 7

Mr. Parr made a motlon seconded by Mr. Stout, to send this issue back to the Subcommittee for
further discussion.

Mr. Stout stated that the word “redaction” was introducing a new term to the law, and that
redaction is becoming more and more of an issue that agencies are faced with when dealing with
clectronic records, particularly emails. Mr. Parr echoed Ms. Pistner’s concern about using the
term redaction, but noted that it was also used in FOAA at 1 MRSA §480-A. Mr. Parr closed the
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conversation noting that this issue was also representative of his broader frustrations with FOAA
— when you make specific information confidential it will require redaction.

The Advisory Committee approved the motion by a unanimous vote of those present.
With respect to the public records exception at 1 MRSA §402, sub-§3, IR, (Advisory Committee

reference number 7), relating to Social Security numbers in possession of the Secretary of State,
staff related the information gathered from the Secretary of State’s Ofﬁce and Bureau of Motor

exception for 8001a1 Security Numbers in paragraph N of the sa h section of the statute. A
representative of the BMV, Robert O’Connell, appeared beforg 5 mmittee earlier in the
day to discuss this item as well as item number 55, discussg d

) N 5
Regarding the confidentiality provision at 29-A MR j;fﬂ 1301 (Advrsory Co Afnittee reference

bill to accomplish this to the next Legisla'
recommendation that the Advisory Commitige 1ftéds
recommend iegislation because the Secretar}%f Stat

i tee reference number 38), relating to a
e hcation process for a hunting or fishing
from the Ad v1sory Committee to Chandler Woodcock,
er life, based on the recommendatlons of the

With respect to 12 MLR.
person's e-majk

posed an amendment that would expand the exception to
viduals applying for permits and registrations as well as hunting
proposal, the commissioner would also be permitted to allow a

make the e
licenses confi

confidential. The prd ncluded additional exceptions to confidentiality to allow the
department to disclose gmail addresses to a contractor or state agency for marketing or wildlife
management purposes " The draft letter expresses that while the group is supportive of a default
confidentiality of this information, it does not have sufficient information or understanding of the
scope of the proposed exception to recommend the legislation, and encourages the
Commissioner to submit the Department’s proposal as a bill to the next Legislature. The
Advisory Committee approved of the letter unanimously.

With respect to 22 MRSA §1711-C, sub-§20 (Advisory Committee reference number 50),
relating to the names and other identifying information of individuals in a state-designated
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statewide health information exchange, the Advisory Committee had tabled this item at its last
meeting after several members hesitated to endorse the recommendation of the Subcommittee to
repeal this provision as unnecessary. At the Advisory Committee’s August meeting, Mr. Parr
had asked staff whether the confidentiality protections of the federal Health Insurance Portability
and Accountability Act (HIPAA) applied to these records. Staff discussed the public records
exception in FOAA at 1 MRSA §402, sub-§3, YA that excludes from the definition of public
records any records designated confidential by another statute, noting that though the courts in
the State of Washington had interpreted a nearly identical provision as including the statutes of
other states and the Federal Government, it was unclear what breadth ffMaine courts would
attribute to this provision of FOAA. Staff advised that regardless, the’ nf4 1@entiality provisions
under HIPAA and its associated regulations very likely apply to ] HealthInfo Net as a
“business associate” of a “covered entity,” and indeed HealthlgfoNeti:

HIPAA Staff stated that HIPAA explicitly preempts stat ?,;;

modification

With respect to the public records excepti 35,/ i v 6 \dvisory Committee
reference number 69), relating to records of: Eilitenc i o st and its board, staff
related the Subcommittee’s recommendatlon pgsey egislation provided by the Executive
Director of the Efficiency Maine icha g& / . “BfafPreviewed the proposed

amendment Wthh woul iy

meetlng, aft p i ad concerns about the language, particularly the implications of

the new “or” wtt iion to entire “records,” which would broaden the current

confidentiality prd? g '-" than originally intended. Ms. Lynch made a motion, seconded by
Zitem back to the Subcommittee for additional review. The motion

Other issues or questions

At the invitation of Sen. Burns for Advisory Committee members to suggest additional issues for
discussion, Mr. Parr raised an issue posed by a recent court holding that under FOAA an agency
cannot require payment of a fee from a requestor before providing documents pursuant to a
FOAA request once the agency’s work of searching and compiling documents has already been
completed. Mr. Parr asked that the next meeting agenda include an item to discuss modifying
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the advance payment provision of FOAA at 1 MRSA §408-A. Additionally, Mr. Parr wanted the
group to discuss whether FOAA should allow for litigation over records that have previously
already been provided to an individual. Ms. Lynch noted that she would be abstaining from any
discussion on this topic. By consensus, the group agreed to place this item on the next agenda.

Mr. Stout made a motion, seconded by Mr. Parr, for an item to be added to the next meeting
agenda to discuss the Advisory Committee forming a subcommittee on technology. The motion
passed with a unanimous vote of all present.

Summary of October 5, 2016 meeting

[to be added]

VI.  ACTIONS RELATED T COMMITTEE SCOMMENDATIONE
IN TENTH ANNUAL REPORT ,/’/

tlo%s in its tenth nnual report
nendations are summarized

The Right to Know Advisory Committee made two reco
The legislative actions taken in 2016 as a result of those re
below.

Recommendation:
Enact legislation .
authorizing the use of gvisory Committee to authorize
technology to permlt 4 1 “remote participation in public
remote participation / . i d in LD 1586, Act To Implement

public proceedlngs By T ’» theRight To Know Advisory Committee
'ticipation in Public Proceeding, however, a

elected members of publi (ongeiming
bodies - ' Vol Eiary Committee proposed an amendment that

ere nofenacted.

_the Judiciary Committee also considered another bill related to
emote participation in public proceedings, LD 1241, An Act To
Increase Government Efficiency, which was carried over from the
First Regular Session to the Second Regular Session. As finally
enacted, LD 1241 permits the board or commission of each of four
State bonding authorities (the Maine Governmental Facilities
Authority, the Maine Health and Higher Educational Facilities
Authority, the Maine State Housing Authority and the Maine
Municipal Bond Bank) to conduct public proceedings with
members participating via remote access technology in certain
circumstances. LD 1241 was finally enacted as Public Law 2016,
chapter 449.
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Recommendation: Action:

Continue without No action by the Legislature was necessary since the Advisory
modification 24 of the Committee recommended no changes to the existing public records
existing public records exceptions that were reviewed.

exceptions enacted after

2004 and before 2013

VII. RECOMMENDATIONS

U Encourage the Judiciary Committee to conSl roposed leglslatmn ta re ,
current public records exception that proteeis s confid@gtlal records p ;,.,s;:f by a

/g,@,, .
railroad company describing hazardous mater ’ /ij ed by rail in t} ic ¢ State

exceptlon in current law that protects asi Gonf 1dent1a1 records w;; ] ded by a railroad company
1 fhe railroad .w' apare in the possession of
Y y /
a state or local emergency management age%; Ot ee forcement cy, a fire department or
other first responder. See 1 MRSA §402, subst 1c1r ¥ Comrmttee S request was
prompted by medla artlcles llowing enactmegt of ' f
psportation of €rude oil th#gdugh the State may be limited and

) ic have an a%élitional opportunity to comment and, if

v g/
atlon Thé

1 11l] partigipation by stakeholders, state and local government
: 1e public. The Advisory Committee believes that the current

vent public access to summary or aggregate information about the
tenals by rail in the State, particularly crude oil, or to prohibit

hi spills or discharges of hazardous materials. The Advisory
Committee also express d the concerns about the current exception as written.

See correspondence in Appendix

[ Advise the Judiciary Committee about guidelines for considering proposed legislation
relating to the confidentiality of personal information about professional and

occupational licensees and applicants {finally approved and recommended at September
14" meeting}
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During the Second Regular Session, the Legislature enacted LD 1499, An Act to Increase the
Safety of Social Workers”, which created a new confidentiality provision for social worker
licensees’ and license applicants’ addresses and telephone numbers. In response to suggestions to
include other types of licensed professionals in the scope of the confidentiality exception, the
Judiciary Committee asked for the Advisory Committee’s assistance in developing a uniform
policy for all professions and occupations. Under current law, some licensing boards, e.g.,
nurses, physicians and osteopaths, make certain licensee information confidential already.

The Advisory Committee had extensive discussions about the request to develop comprehensive
recommendations for the treatment of personal contact information fo » '
occupations regulated by the State. :

%%

The Advisory Committee agreed that any uniform policy neeg f,,/ balisiee the consumer interests
of the public in having access to licensee information with 1vacy eests of licensees and
7 ation to ensure

: alned and

1ch the l'nsee or license applicant has only
A %SS address to a licensing board, the personal
address should not e i al The AdvispryCommittee also discussed the merits of

providing licensees and I Glise aph S an approgh f’f that would permit md1v1duals to opt-in or
L ; ; /

M

,;;, onfides

U Continue without modlﬁcatlon, amend or repeal certain existing public records
exceptions enacted after 2004 and before 2013 { reflects Subcommittee recommendations
adopted before and during September 1 4" meeting; additional recommendations to be
added if further recommendations are adopted}

The Advisory Committee recommends that the following exceptions enacted after 2004 and
before 2013 be continued without modification.

4 Title 1, section 402, subsection 3, paragraph N, relating to social security numbers;

¢ Title 1, section 402, subsection 3, paragraph O, relating to personal contact information
concerning public employees other than elected officials;
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¢ Title 1, section 402, subsection 3, paragraph Q, relating to security plans, staffing plans,
security procedures, architectural drawings or risk assessments prepared for emergency
events for Department of Corrections or county jail;

¢ Title 1, section 1013, subsection 2, relating to the identity of a requestor of Commission
on Governmental Ethics and Election Practices opinions;

¢ Title 1, section 1013, subsection 3-A, relating to complaint allegmg a violation of
legislative ethics;

U,

vernmental Ethics and

L

&, .
¢ Title 5, section 1541, subsection 10-B, relating /, triteenal audit WO% apers of the

o

L

assistance programs;

¢ Title 12, section 8088 8ubsection 4, relatif
designated confiifen Iy
,y ~
e /, ”%
: g t0 a person ,j;f’/ ail address submitted as part of the
f’@?j /}/Z gFl1cense;

% ection 10, relating to smelt dealers reports, including

appliti rcess fa f;j?'

A, subsectlon 4, relating to the financial information disclosed in
der the foreclosure mediation program;

address or loca 5 of crime victims;

¢ Title 17-A, section 1176, subsection 5, relating to request by crime victim for notice of
release of defendant;

¢ Title 21-A, section 196-A, relating to information contained electronically in the central
voter registration system;
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¢ Title 21-A, section 1003, subsection 3-A, relating to investigative working papers of the
Commission on Governmental Ethics and Election Practices;

4 Title 21-A, section 1125, subsection 3, relating to records of individuals who made Clean
Elections qualifying contributions over the Internet;

¢ Title 22, section 1711-C, subsection 20, relating to hospital records concerning health
care information pertaining to an individual;

Title 32, . _subsection 1, paragraph B, relating to information about a person
receiving er *medical services as part of an application for credentialing by

¢ Title 32, section 91-B, subsection 1, paragraph C, relating to information submitted to
trauma incidence registry program under Title 32, section 87-B;

¢ Title 32, section 91-B, subsection 1, paragraph D, relating to examination questions used
for credentialing by Emergency Medical Services Board;
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¢ Title 34-A, section 11221, subsection 9-A, relating to disclosure of certain sex offender
registry information;

¢ Title 34-A, section 11221, subsection 13, relating to disclosure of certain sex offender
registry information;

¢ Title 34-B, section 3864, subsection 12, relating to abstract of involuntary commitment
order provided to State Bureau of Identification;

¢ Title 35-A, section 122, subsection 1-B, paragraph G, rela

t1pds

ng inf“(ﬁrmation, as it
pertains to the sale, lease or use of state-owned land or ,, der the provisions of this
section or activities in preparation for such sale, lease 1 use i context of energy
infrastructure corridors;

4 Title 36, section 6271, subsection 2,relating
support of an application and files and cop i
property tax deferral program for senior citizen%;f{jﬁéf/ y .

¢ Title 38, section 580-B, subsecti’?@,%}l 1, relating to re 1s

Environmental Protection or its agentezeo

gtaph R, relating to social security numbers in

¢ .
and removed fré
¢ Title 1, sectio ubsection 2, paragraph G, relating to committee meetings pertainin

//{?,/ paragrap g gsp g
to interscholasiC sports (review not necessary because exception is not related to a

public record and is not required by law);

¢ Title 7, section 2321, subsection 3, relating to criminal history records provided by the
Commissioner of Agriculture, Conservation and Forestry as part of an application to

grow industrial hemp for commercial purposes (provision repealed by Public Law 2009,
chapter 320, section 1),
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¢ Title 21-A, section 1125, subsection 2-B, relating to records of individuals who made
Clean Elections gubernatorial seed money contributions over the Internet (provision
repealed by Citizen’s Initiative); and

4 Title 24-A, section 2736, subsection 2, relating to insurer rate filings on individual health
insurance policies and supporting information in regards to protected health information
and descriptions of the amount or terms or conditions or reimbursement in a contract
between an insurer and a 3"-party (review not necessary).

VIII. FUTURE PLANS
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Title 1, section 402, subsection 3,
paragraph P, relating to

402 .. . :
geographic information regarding
recreational trails on private land

Department of Inland
Fisheries and Wildlife;
Department of
Agriculture, Accepted
Conservation and Subcommittee
Forestry No Modification recommendation
Title 1, section 402, subsection 3,
paragraph Q, relating to security
plans, staffing plans, security

402 procedures, architectural drawings
or risk assessments prepared for
emergency events for Department Accepted
of Corrections or county jail Department of Subcommittee

Corrections No Modification recommendation
Title 1, section 402, subsection 3,

402 paragraph R, relating to Social Mmmwmﬂﬂimm
Security numbers in possession of ) i
the Secretary of State Repeal ?mnoswam_,ma at {recommendation to

Secretary of State 9/14/16 meeting repeal
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Title 5, section 17057, subsection
3, relating to home contact
information of Maine Public

14 17057 3 . .
Employees Retirement System Maine Public Accepted
members, benefit recipients and  |Employees Retirement Subcommittee
staff System No Modification recommendation
Title 5, section 17057, subsection
4, relating to Maine Public ) )
15 17057| 4 g0~ Maine Public Accepted
Employees Retirement System ) )
. . ... |Employees Retirement Subcommittee
private market investment activity L .
System No Modification recommendation
Title 5, section 17057, subsection
3, relating to Maine Public
16 17057 5 |Employees Retirement System ) )
proy Y .. |Maine Public Accepted
employees personal and complaint ) )
R . . Employees Retirement Subcommittee
and disciplinary information o i
System No Modification recommendation
Title 5, section 90-B, subsection 7, q
- lating to the Address Accepte
17 90-B 7 relating o Subcommittee
Confidentiality Program Secretary of State No Modification recommendation
Title 7, section 1052, subsection 2-
A, relating to total potential Department of
18 1052 | 2-A |acreage of genetically modified  |Agriculture, Accepted

crops reported by individual
manufacturers

Conservation and
Forestry

No Modification

Subcommittee
recommendation




uollEpUBWLIOIBI
39131100 gNg

UO[IEIIPOIA ON

FSE) N
a1iqngd jo jueunredacy

uonesuadwos sakodws
Surures 10 9ATINOIXD A9Y 2INSUIDI]

paidaddy 10] preog [0JU0)) SuIjquUIEr) oY}

Aq parmbai sp10oal I0 UONBTIIOUL 2001 4
01 Suneja1 ) yderdered
1 uo1aAsSqNs ‘9O UONI3S ‘g SNIT,
uoliepusawiwiodal UuoIeJIPOA ON IR EIN uostad Joyjoue
393HWWOIqNS oriqng jo juswnieda(| 10 sekordwe Surures ‘9ANNIIXd
paidadcdy 4oy jo Koeaud Jo uorseAur
PAjUBLIEMUN 9 PINOM :3INSUD]]

10J pIeog [onuo)) Surjquies) sy} 9001 ke
Aq parmbor sp10931 10 UONBWIOFUT
01 Suneras ‘g ydeiSered
‘1 UOROASANS ‘9O UOTIODS ‘g AT,
uoljepusawiuoial UOIBIYIPOIA ON INERIEEIN uoreuntojur Arejotrdord
991 Iwwodqgns o11qn{ Jo yueuwneda(y PUE $}0103S 9L} :dINSUIDI|
pa1daday 10] pIeog [0JU0)) FUIqUIED) 3}

£q ponmnbal sp10931 10 UOIIBWIOJUL 9001 02
01 Sumyerer ‘y yderSered
‘1 uonoasqns ‘91 Uond3s ‘g NI,

UOI1BPUBILIOIDY T UO199S ‘0ZE Ans210,]

231wwodgns| "yd ‘6007 1d Aq pajeadsy PUE UOBAISSUO)) sesodind [e1oIatIwod
pa1dady SImnonsy 10§ dway [ernsnpul MoI3 0}
70 JusumIedoc] uoneorjdde ue jo 1red se Ansaio]

PUB UOTIBAIOSUOD) “OIM)[NOLIZY 1€22 61

JO ISUOISSTIIWOY) oy} 0} papiaoid
$pI0921 AI0ISTY [RUIWILIO O} SUNR[X
‘€ uonoasqns ‘| g7 uonoas L opLl,




23

1006

Title 8, section 1006, subsection 1,
paragraph D, relating to
information or records required by
the Gambling Control Board for
licensure: financial, statistical and
surveillance information related to
the applicant

Department of Public
Safety

No Modification

Accepted
Subcommittee
recommendation

24

1006

Title 8, section 1006, subsection 1,
paragraph E, relating to
information or records required by
the Gambling Control Board for
licensure: creditworthiness, credit
rating or financial condition of
person or project

Department of Public
Safety

No Modification

Accepted
Subcommittee
recommendation

25

1006

Title 8, section 1006, subsection 1,
paragraph F, relating to
information or records required by
the Gambling Control Board for
licensure: information from other
jurisdictions conditioned on
remaining confidential

Department of Public
Safety

No Modification

Accepted
Subcommittee
recommendation

26

1006

Title 8, section 1006, subsection 1,
paragraph G, relating to
information or records required by
the Gambling Control Board for
licensure: information designated
confidential under federal law

Department of Public
Safety

No Modification

Accepted
Subcommittee
recommendation
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Title 8, section 1007, subsection 2,
relating to information or records
received by the Gambling Control

30 1007 Board or Department of Public
Safety from another agency ) Accepted
pursuant to agreement Department of Public mccnOBBEmm.

Safety No Modification recommendation

Title 8, section 1008, relating to
information or records used or
produced by the Gambling Control

31 1008 Board or Department of Public
Safety in connection with
hearings, proceedings or appeals ) Accepted
pursuant to Title 8, section 1052 Department of Public Subcommittee

Safety No Modification recommendation

Title 8, section 1052, relating to
reports, information or records
compiled by the Gambling

1 1052 Control Board and Dept. of Public
Safety concerning noncompliance
with or violation of the chapter by Accepted
an applicant, licensee, owner or  |Department of Public Subcommittee
key executive Safety No Modification recommendation
Title 8, section 270-A, relating to
records and information included |Department of

33 270-A in application or materials Agriculture, Accepted

required for issuance of
commercial track license

Conservation and

Forestry

No Modification

Subcommittee
recommendation
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Title 12, section 10110, relating to
a person's e-mail address

No Modification; Send
letter to IFW Committee
expressing approval of

38 12 10110 mc_un.:ﬁwm as part of the . opt-in language from Accepted
m@@rowﬁob.@ﬁooo% for a hunting DIFW but concern about [Subcommittee
or fishing license Department of Inland  {marketing and recommendation; send

Fisheries and Wildlife [contractors language letter
Title 12, section 12551-A,
125514 subsection 10, relating to smelt Accepted

39 12 10 . . :

A dealers reports, including name, |Department of Inland Subcommittee
location, gear and catch Fisheries and Wildlife [No Modification recommendation
Title 14, section 6321-A,
6321 subsection 4, relating to the
40 14 4  |financial information disclosed in
A .. Accepted
the course of mediation under the .. i )
.. Administrative Office Subcommittee
foreclosure mediation program o i
of the Courts No Modification recommendation
Title 17-A, section 1176,
subsection 1, relating to

41 17-A | 1176 1 |information that pertains to Accepted
current address or location of Department of Public Subcommittee
crime victims Safety No Modification recommendation
Title 17-A, section 1176,

1 17-A | 1176 5 subsection 5, relating to request by Accepted

crime victim for notice of release
of defendant

Department of
Corrections

No Modification

Subcommittee
recommendation

10
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48 2 1494 Title 22, section 1494, relating to Accepted
OOOS@NﬁOUw‘H disease HOHUOHAEPW Department of Health Subcommittee
and Human Services No Modification recommendation
Title 22, section 2425, subsection
49 22 | 2425 8 |8, relating to medical marijuana Accepted
. . . ) Department of Health Subcommittee
registry identification cards . L i
and Human Services |No Modification recommendation
Title 22, section 1711-C,
1711- subsection 20, aﬂmﬁbm to hospital Did not accept
50 22 20  |records concerning health care .
C O i = Repeal because Subcommittee
«b ﬁ.uﬁ.zmﬁos pertaining to an information is already recommendation;
individual adequately protected and {Unanimous vote to
FOAA doesn't apply to continue exception
HealthInfoNet HealthinfoNet without modification
Title 22, section 2153-A, relating
to information provided to the
2153 Department of Health and Human
51 22 A Services by the U.S. Department
of Agriculture and the U.S. Food
and Drug Administration that is
confidential under federal law Accepted
Department of Health Subcommittee

and Human Services

No modification

recommendation
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Title 29-A, section 1301, relating
to the social security number of an

91-B

S 88558

_|activities of an emergency medical

m@w<~0@m &CWEJ\ wmmcu,mﬁom

Uo@mﬁBoR om Husc:o

~ |Safety

>3 29-A | 1301 6-A applicant for a driver's license or Approve of language
nondriver identification card recommended by SOS
but understand SOS will
submit legislation to
Secretary of State No modification effect the change
Title 29-A, section 2251,
subsection 7-A, relating to
56 29-A | 2251 | 7-A |personally identifying accident Accepted
report data contained in an Department of Public Subcommittee
accident report database Safety recommendation
. | Title 29-A, section 2117- >
i w :q- . relating to data collected oH . . : -
5% 29-A | N 4 retained through the use of an _ Department of Public  [Tabled, Reach out to DOT,
_ automated license plate .~ [Safety; Um@mﬁBoa of |Me.St. Police, BMV and
.||| recognition system .. Hmmsmﬁoamﬁob “|trucking interests-
Title 32, moocob 91-B, subsection
. -l H&mﬁum to quality assurance

Tabled. Follow up re: j_ﬁ
sentence .
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Title 30-A, section 4706,

Maine State Housing

Accepted

63 30-A | 4706 1 |subsection 1, relating to municipal | 5 i1, ority Subcommittee
housing authorities (MaineHousing) No modification recommendation
Title 34-A, section 11221,
64 s [11001] 13 mm_umoo:os 13, 8@5@ to
disclosure of certain sex offender
registry information
Accepted
Department of Public Subcommittee
Safety No modification recommendation
Title 34-A, section 11221, A g
65 | 34-A | 11221] 9-A |subsection 9-A, relating to certain ||\ m.mmmmgimm
sex offender registry information Safety No modification recommendation
| | |Title 34-B, section 1931,
0= 1 |subsection 6, relating to the
| 34-B | 1931 | 6 |records of the Mental Health .
| e  |Mental Health

Homicide, Suicide and

~ |Aggravated Assault Review Board

Homicide, Suicide, and

Pmmﬂméﬁom Assault Tabled. Check if Homicide.
_|Review Board Review Board has -
. |(MHHSAARB) replaced this board.
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70

36

6271

Title 36, section 6271, subsection
2, relating to an application,
information submitted in support
of an application and files and
communications in relation to a
municipal property tax deferral
program for senior citizens

Maine Municipal
Association

No Modification

Accepted
Subcommittee
recommendation

71

38

1310-

Title 38, section 1310-B,
subsection 2, relating to hazardous
waste information, information on
mercury-added products and
electronic devices and mercury
reduction plans

Department of
Environmental
Protection

No Modification

Accepted
Subcommittee
recommendation

72

38

580-B

11

Title 38, section 580-B, subsection
11, relating to records held by the
Department of Environmental
Protection or its agents regarding
individual auctions administered
under the carbon dioxide cap-and-
trade program

Department of
Environmental
Protection

No Modification

Accepted
Subcommittee
recommendation

18




	RTKACmtgmtrls62216
	RTKACMeetingMaterials72016
	RTKACMtgMaterialsAug17
	RTKACHandoutAugust17
	RTKACMeetingMaterialsSept14
	RTKACMtgMtrlsOctober516

