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Executive Summary
Residents and visitors of Maine have enjoyed a tradition of access to millions of acres of
privately owned land. The extraordinary changes in land ownership in the State during the last 10
years have caused growing uncertainty among the recreational users of these vast private land
ownerships. Continuing access to private lands cannot be taken for granted.
The Committee to Study Access to Private and Public Lands in Maine was originally
established by a Joint Study Order House Paper 1951 during the Second Regular Session of the
119th Legislature. The Access Committee submitted its report to the Joint Standing Committee
on Agriculture, Conservation and Forestry in February of 2001. LD 1810, An Act to Implement
the Recommendations of the Committee to Study Access to Private and Public Lands in Maine,
was enacted as Public Law 2001, Chapter 466. Among the recommendations endorsed by the
legislature was the reauthorization of the committee “to deliberate on information gathered and
develop policies that will best ensure public access to both public and private lands adequate to
meet the growing demand for outdoor recreation in Maine.” As a result, the Committee to Study
Access to Private and Public Lands in Maine was reauthorized by Joint Study Order H.P. 1387.
This paper is the final report of the reauthorized Access Committee.
The Committee to Study Access to Private and Public Lands consisted of 2 Senators and
3 members of the House of Representatives. The Access Committee shares a growing concern
that as land transfers occur, more and larger tracts will be unavailable for traditional recreation.
What more can we as policy makers do to promote continuing access?

Recommendations
During the second phase of its work, the study committee revisited the issue of access to
flowed lakes. In this report the term “flowed lake” means a lake created or expanded by
construction of a manmade impoundment. The public access rights provided under the Colonial
Ordinance do not apply to lakes that did not exceed 10 acres prior to impoundment. A
comprehensive list of ponds that are in excess of 10 acres by virtue of a manmade impoundment
does not exist. Several state agencies, primarily within the Departments of Environmental
Protection, Conservation and Inland Fisheries and Wildlife, are involved in gathering information
on the ponds and lakes of the State for a variety of purposes. When new information clarifies
the status of a pond, that pond should be placed on either a list of ponds verified as being a
great pond or a list of those examined and determined not to be a great pond. We suggest
that the staff most familiar with the various lakes programs meet and discuss the benefits of and
most efficient mechanism for sharing information.
The committee discussed various sources of data on landownership. State agencies,
specifically the Maine Forest Service and Maine Revenue Service, maintain records from which
information on changes in ownership can be derived. We do not want to create a new reporting
requirement for landowners and do not want to impose a burden on state agencies that would
require additional staff or data management capabilities. The recommendations we are making
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regarding data compilation and reports are made with the intent of providing useful information
using existing resources. The recommendations for improved information on land
ownership are as follows:
•

Require Maine Revenue Services to report annually on the number of landowners
owning more than 500 acres of commercial forestland.

•

Require Maine Revenue Services to compile and report detailed information on an
annual basis for land transfers of 10,000 acres or more within the unorganized
territories.

•

Require the Maine Forest Service to provide information on land transfers of
parcels of 1,000 acres or greater enrolled under Tree Growth Tax Law and located
within the municipalities.

•

Require the Maine Forest Service and Maine Revenue Service to report annually on
land enrolled under tree growth by parcel size categories.

Incentives for landowners who allow responsible recreational use of their lands is a policy
option that needs to be explored. In light of the projected revenue shortfall for fiscal year 20022003, enactment of legislation with a negative fiscal impact would be extremely difficult during
the second session of the 120th Legislature. The current situation should not, however, dissuade
lawmakers from examining issues and deliberating the consequences of a variety of tax incentives.
We recommend that the Joint Standing Committee on Agriculture, Conservation and
Forestry and the Joint Standing Committee on Taxation meet and develop an approach for
further deliberations on tax incentives to encourage public access to private lands.
Maine’s Tree Growth Tax Law provides for the current use valuation of “land used
primarily for growth of trees to be harvested for commercial use”. The committee discussed a
two-tiered Tree Growth Tax program with an additional incentive (lower property tax) for lands
open to the public for recreation; however, such an adjustment would have a negative impact on
tax revenue both to the towns and to the State. This committee is not recommending any changes
to Maine’s Tree Growth Tax Law. Given the revenue forecasts for State government, now is not
the time to be considering a measure with a large negative fiscal impact. We have heard
repeatedly of the importance of the tree growth tax program in keeping land in commercial
production. This committee is not recommending any changes to Maine’s Tree Growth Tax
Law. Negative unintended consequences may result if landowners feel uncertain about the
stability of the program and benefits of enrollment.
The committee is proposing that public access be an eligibility requirement for lands
enrolled under Maine’s Open Space Tax Law. Legislation submitted by this committee
proposes that land initially enrolled in the Open Space Tax Law after April 1, 2002 must be open
to the public without charge for year-round nonmotorized recreation including fishing, hunting,
cross-country skiing, hiking and nature observation. Temporary or localized public access
restrictions may be imposed to protect active habitat of endangered species, to prevent
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destruction or harm to fragile protected natural resources, or to protect the recreational user from
a hazardous area.
The State is, and has been, acquiring land and interest in land to ensure opportunities for
outdoor recreation for future generations. This committee supports the acquisition of
conservation easements as an effective tool to preserve public access in perpetuity to lands
with high value for outdoor recreation. The State is negotiating increasingly complex
easements. It is vital that the interests of the public are assured. To that end the Resolve
proposed by this committee requires the Director of the State Planning Office to convene a
working group to develop a set of principles to be addressed when any agency of the State
is considering a conservation easement to be acquired in whole or in part with state
funding. The working group is also charged with identifying a process for the release of
information to the public and opportunities for the public comment to comment on a proposed
project.
We conclude our work with a renewed awareness of the importance of Maine’s outdoor
heritage and remote lands in defining the character of our State. We also conclude our work with
a better understanding of property rights and market forces affecting landowners. As a
committee, we cannot provide guarantees for continuing use of private land. We can and have
proposed measures that will bring to the attention of policy makers and agencies within the
legislative and executive branches timely information on changes in land ownership and the
implications of these changes and the importance of public discussions and assurance that the
public interest will be served when land or interest in land is acquired with public funds.
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I.

INTRODUCTION
A. Creation of the Committee
The Committee to Study Access to Private and Public Lands in Maine was
originally established by a Joint Order during the Second Regular Session of the 119th
Legislature, House Paper 1951. The committee submitted its report to the Joint Standing
Committee on Agriculture, Conservation and Forestry in February of 2001. LD 1810, An
Act to Implement the Recommendations of the Committee to Study Access to Private and
Public Lands in Maine, was enacted as Public Law 2001, Chapter 466 (Appendix A).
Among the recommendations endorsed by the legislature was the reauthorization of the
committee “to deliberate on information gathered and develop policies that will best
ensure public access to both public and private lands adequate to meet the growing
demand for outdoor recreation in Maine”. The Committee to Study Access to Private and
Public Lands in Maine was reauthorized by Joint Study Order H.P. 1387 (Appendix B).
A list of committee members is included as Appendix C.
The reauthorized study committee was charged with the following duties:
1. Determine the status of public access to flowed lakes in the State. In this report,
the term “flowed lake” refers to a lake that was created or expanded by a
manmade dam.
2. Review and report on the issue of the division and sale of land by timber
companies and the private acquisition of large tracts of undeveloped land
surrounding the State’s great ponds;
3. Consider policy options to promote continued access to public and private land;
and
4. Work with the Departments of Inland Fisheries and Wildlife and Conservation to
develop a map that shows significant areas in the State where public access is
restricted, prohibited or permitted with the payment of a fee.
The Committee to Study Access to Private and Public Lands consisted of 2 Senators
and 3 members of the House of Representatives. With the exception of Rep. Volenik who
was replaced by Representative Clark all members serving on the original committee
continued to serve on the reauthorized committee. The chairs of the original committee
continued to serve as chairs.
B. Study Process
The Committee to Study Access to Private and Public Lands held 5 meetings
during the legislative interim of 2001. All meetings were held in Augusta. During the
previous study period in 2000, the committee received extensive public testimony at
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meetings in Pittston Farms (Greenville/Rockwood region), Ashland, Rangeley, Augusta
and Millinocket. The February 2001 report of the committee summarizes testimony,
findings and recommendations for that period. This report provides insight into the
committee’s continuing discussions relating to the duties above. The reader should remain
aware of the committee’s previous deliberations and is encouraged to read the earlier
report. It is on the world wide web at http://www.state.me.us/legis/opla/accessrpt.PDF .
This report is organized by topic rather than a chronological summary of each
meeting held. Requests for additional information and meetings with agency staff evolved
from committee discussions and events in the news related to access issues. Certain topics
were revisited frequently during the course of the committee’s work. Recommendations
are presented under each topic. The concluding statement offers some reflections on our
thoughts in August of 2000 when we began this study and our perspectives and continuing
concerns in December of 2001.

II. PUBLIC ACCESS TO LAKES
During the first phase of the committee’s work considerable time was spent gaining an
understanding of public access rights to Great Ponds under the common law of Maine based on
the Colonial Ordinance. As the committee was concluding its work in February of 2001, the
Attorney General responded to an inquiry from the committee regarding access to flowed lakes.
To quote from that letter: “In sum, based upon the analysis that Maine courts have employed to
date, it would logically follow that purely artificial impoundments of waters, that never qualified
as Great Ponds in their natural state, do not appear to become Great Ponds, in an after-the-fact
application of the Colonial Ordinance, by reason of a dam impoundment. If such artificial water
impoundments are not Great Ponds, then it would follow that there is no public access right to
them provided under the Colonial Ordinance”. A copy of the letter is found in Appendix D.
During the second phase of its work, the study committee revisited the issue of access to
flowed lakes. Determining which of Maine’s approximately 2,500 lakes are flowed lakes is not an
easy task. In 1993 there were 744 dams registered in Maine. Public Law 1993, chapter 370
repealed the statute that required certain dams 2 or more feet in height with the capacity to
impound 15 acre feet or more of water to be registered. Dams that were constructed solely for
assisting in the floating of logs during past timber operations were exempt from the registration
requirement. The Maine Department of Environmental Protection maintains a listing of the 744
dams registered in 1993 including the name and size of the water impounded.
Individuals knowledgeable of Maine’s lakes, streams and rivers can readily identify 6 large
lakes that did not exist prior to the damming of a river. It is reasonable to assume that there are
several more. A comprehensive list of ponds that did not exceed 10 acres prior to impoundment
does not exist. To conclusively determine which of Maine’s impounded lakes are not great ponds
by virtue of their size prior to construction of an impoundment would take resources and time
beyond the limits of this committee. A historical approach would require research on the origins
of each dam and descriptions of the affected water bodies prior to impoundment. Such research
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may be fascinating to the historian but the usefulness of the information for developing policy
regarding public access is questionable.
A more scientific approach would utilize information from bathymetric (depth
measurement ) surveys. Knowing the elevation of the natural sill of the lake, depth mapping
could be used to determine changes in the surface area of a lake. This type of mapping is being
done by the Department of Inland Fisheries and Wildlife. The maps created yield information
useful for biologists involved in resource management. Over 1700 lakes have been surveyed to
date. These are the larger lakes identified as priority lakes for fisheries resource management.
To detract from or add to these mapping tasks to determine Great Pond status might be
attributing unjustified importance to this information.
The Submerged Lands Program within the Bureau of Parks and Lands makes a
determination of Great Pond status when questions arise regarding ownership of the submerged
land under a particular pond. If a pond is indeed a “Great Pond” i.e. 10 acres or greater in size
prior to the construction of a manmade impoundment, the State owns the floor of the pond below
the low water mark. The Director of the Bureau of Parks and Lands may lease this publicly
owned land for permanent docks or other structures in accordance with the statutes and rules
adopted to implement the submerged lands program. On a case by case or rather pond by pond
basis as the need arises, program staff gather information on a specific lake or pond and make a
determination of Great Pond status.
To summarize, several state agencies, primarily within the Departments of Environmental
Protection, Conservation and Inland Fisheries and Wildlife, are involved in gathering information
on the ponds and lakes of the State for a variety of purposes. As information relative to a pond’s
natural size and great pond status is developed, it would be useful for this information to be
shared. We encourage state agencies to appraise one another of new bathymetric surveys;
historical records or other data relating to ponds whose Great Pond status is undetermined.
When an agency believes that new information clarifies the status of a pond, this
information should be shared and that pond placed on either a list of ponds verified as
being a great pond or a list of those examined and determined not to be great ponds. The
agencies involved know the potential significance of a status determination and also the ponds
that by virtue of their size or other characteristics are not readily acknowledged as belonging in
one status category or the other. We suggest that the agency staff most familiar with the various
lakes programs meet and discuss the benefits of and most efficient mechanism for sharing
information.
Knowing that the access rights afforded under the Colonial Ordinance do not apply to 6,
12, or 1200 lakes that are not “natural” great ponds may increase the sense of urgency for
acquiring easements or fee simple purchase of frontage on these lakes. Yet the discrepancy
between what the public wants and what the Colonial Ordinance provides dissuades us from
pursuing research to conclusively divide Maine’s lakes into 2 categories of “natural” ponds 10
acres and over in size and lakes that did not exist or were less than 10 acres in size prior to a
manmade impoundment. To restate a conclusion in the February report, if what the public really
wants is access by motor vehicle to ponds that are accessible by privately owned roads and what

Committee to Study Access to Private and Public Lands in Maine • 3

the common law grants is foot access whether on these roads or through the woods, a continuing
exploration of which lakes may be accessed under the Colonial Ordinance may detract from more
productive efforts to promote the type of public access desired.
For the larger lakes created by dams and included in a hydroelectric project area, public
access is likely to be assured at least for an established time period. A license from the Federal
Energy Regulatory Commission (FERC) is required to construct, operate or maintain a
hydropower project impacting navigable waters or producing power affecting the public utility
power grid. As part of the licensing process, FERC typically requires public access to project
lands and waters. FERC may require a broad policy allowing public access or may require that a
recreation plan specific to the project be prepared and implemented as a condition of licensing.
The recreation plan is in effect for the term of the license, usually between 30 and 50 years
although it may be modified as circumstances change or safety issues emerge.
At the October 12th meeting of the committee, information was provided on public
recreation or access measures associated with hydroelectric facilities owned by FPL Energy
Maine and those owned by members of the Independent Energy Producers of Maine (Appendix
D). This information indicates public access is provided to several of the larger man-made lakes
in Maine - Flagstaff, Wyman, Aziscohos and Indian Pond.
In November of 2000, the Departments of Inland Fisheries and Wildlife, Conservation and
Marine Resources published a supplement to the 1995 Strategic Plan for Providing Access to
Marine Waters for Boating and Fishing. The Supplement Public Access to Maine Waters
Strategic Plan 1995-2000 indicates that there are 186 lakes over 500 acres in size that do not
have assured public access. Appendices at the back of the report list waters without general
public access or in need of additional or guaranteed public access. Appendix B-4 lists lakes over
500 acres in size without guaranteed public access in priority order. This list is reproduced in
Appendix F of this report. Herb Hartman, Deputy Director, Bureau of Parks and Lands within
the Department of Conservation appeared before the committee on September 10, 2001 to
discuss this report and the priority ratings.
In developing the rating system, a site was considered relatively “assured” if the site had
been traditionally used by the public, was owned by a large industrial landowner, and was within
the unorganized territories. As Mr. Hartman explained, most traditional water access sites within
the northern forest area continue to be open to the public. Despite their relatively “assured”
status, sites on large industrial ownerships may still be rated high for obtaining legal access
depending on other characteristics of the lake. The Bureau of Parks and Lands (BPL) and IF&W
have provided grants for developing parking areas, hand-carry sites and boat launches on
shorelines that are privately owned. The current practice is to ask for an easement to legally
convey continuing access when a grant is awarded for improving public access over privately
owned land. Agreements in the past have often been less formal. Mr. Hartman indicated that
subsequent ratings of public access would not consider access to be “assured” based on a private
landowner’s historical willingness to allow public use for recreation.
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III. TRACKING CHANGES IN LAND OWNERSHIP
The unprecedented changes in ownership during the last 10 years have caused growing
uncertainty among the many recreational users of the vast private land ownerships that have
characterized Maine's north woods. The Access Committee shares the concern that as land
transfers occur more and larger tracts will be unavailable for traditional recreation. Transactions
make headlines in the newspapers when leases are terminated or a road to a favorite pond is
gated. Acquisitions by wealthy individuals for personal retreats or "wilderness kingdoms" may
represent a trend or may be isolated examples. Timber investment management organizations
(TIMO's) now own more than 15% of commercial timberland in Maine. The landowner
objectives of the TIMO's may differ significantly from the industrial and non-industrial
landowners who have been the dominant forces in the past. Without the systematic tracking of
land transfers, the State has no way of knowing to what extent forestland is changing hands.
Monitoring land sales is a basic information-gathering step essential to understanding ownership
patterns and potential changes in use.
A report, Forestland Ownership in Maine: Recent Trends and Issues, presented to the
Joint Standing Committee on Agriculture, Conservation and Forestry in March of 2000, provided
information on major land transfers between 1990 and 1999. This report was prepared by Karen
Nadeau, an intern for the committee. The Maine Forest Service references this report in the 2001
Biennial Report on the State of the Forest. Providing this type of information periodically could
benefit State agencies and policymakers deliberating issues related to timber supply, wildlife
management and public recreation.
The committee discussed various sources of data on landownership. State agencies,
specifically the Maine Forest Service and Maine Revenue Service, maintain records from which
information on changes in ownership can be derived. The recommendations we are making
regarding data compilation and reports are made with the intent of providing useful information
using existing resources. We did not want to create a new reporting requirement for landowners
and did not want to impose a burden on state agencies that would require additional staff or data
management capabilities.
The following are the committee’s recommendations regarding tracking changes in land
ownership:
Recommendation 1: Require Maine Revenue Services to report annually on the number of
landowners owning more than 500 acres of commercial forestland. This information can be
provided using reports filed with Maine Revenue Services (MRS) for the collection of the
Commercial Forestry Excise Tax (CFET). Comparing information on the number of landowners
in acreage categories over time will help track how size of ownerships are changing. The table
below provides information on ownership size for the year 2000.
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Table 1
Ownership of Commercial Forestland
Maine, 2000
Number of
Total Acres of
Landowners
Commercial
Forestland Owned
500 – 999
146
1000 – 4999
189
5000 – 9999
87
10, 000 – 99,999
6
100,000 acres and above 19
Total
447

There are advantages and disadvantages to all existing data sets. The CFET records provide
information on the total acres of forestland owned by a landowner. These records do not have
detail on individual parcel sizes or location of the forested acres. The advantages of the CFET
records are:
ü CFET records include ownerships down to 500 acres in size
ü Records include land both in the Unorganized territories and in municipalities
ü CFET captures all commercial forestland not just land enrolled under Maine Tree Growth
Tax Law
Note: The information in the table above corresponds to ownership classes not parcel or tract
sizes. In 2000, there were 447 landowners who own 500 acres or more of commercial forest
land.
Recommendation 2. Require Maine Revenue Services to compile and report information
on an annual basis for land transfers of 10,000 acres or more within the unorganized
territories. Transfer tax forms come into MRS on a monthly basis. Maine Revenue Services is
the Chief Assessor for the Unorganized Territory (UT) and has information on each property.
Tax records are updated as information is received or in the spring prior to tax bills being mailed
in August. For land transferred without requiring the recording of a deed, the seller usually
informs MRS of the transfer. However, in some instances, MRS does not learn of a transfer until
the old owner receives the current tax bill and subsequently contacts MRS.
MRS can provide the information items in the box below without needing additional
resources. This would provide timely information on the largest land transfers, which typically are
in the unorganized territories. Identifying the seller and buyer would be useful for monitoring
trends in ownership such as the shift from industrial owners to timber investment management
organizations (TIMO’s).
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Name of seller
Name of buyer
# of acres
Classification - e.g. Tree Growth, Open Space
Location - township, county
Sale price
Brief description of the property - buildings, leased property
The advantage of using MRS property tax records is that these records provide detail on
specific property and this information is public information. MRS only has this detail on land
within the unorganized territory. The recommendation to limit the report to information on
parcels of 10,000 in size recognizes that it would be a significant demand on MRS to provide this
detail on a large number of transfers. Land sales of over 10,000 acres are unlikely to exceed 5 or
6 in any year.
Recommendation 3. Require the Maine Forest Service to provide information on land
transfers of parcels of 1,000 acres or greater enrolled under Tree Growth Tax Law. The
Maine Forest Service receives annual reports from municipal assessors with the names of all
landowners with land enrolled under TGT. For each landowner MFS has the total acres enrolled,
a breakdown of acres by forest type (softwood, mixed wood and hardwood) and the year each
parcel was accepted under TGTL. MFS can query its database to determine the number of
parcels that have changed owners. Limiting the report to parcels 1,000 acres and larger would
not place a tremendous burden on the agency and would capture information in ownership for the
larger tracts.
The impact of changes in ownership for much smaller parcels can also be significant for
public access, particularly regarding access to water bodies, however, information on a multitude
of smaller transactions would be cumbersome for data management and analysis. Assuming the
number of transfers above 1,000 acres is not too unwieldy, a knowledgeable staff person familiar
with landowners in the State could derive and present information on the number of transactions
and also changes in types of ownership: i.e. small private owner, industrial owner, TIMO.
This recommendation for land transfer information is not made with the intent to set tree
growth lands apart for specific recommendations with regard to public access. It is proposed
because state agencies have this information in a database that can be readily queried and most of
the land the public has traditionally used for outdoor recreation is enrolled under Tree Growth.
Recommendation 4. Require the Maine Forest Service and Maine Revenue Service to
report annually on land enrolled under tree growth. Working together to provide information
on land in both the municipalities and unorganized territories, MFS and MRS can provide the
requested information either in a separate report or as part of the biennial State of the Forest
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Report. The report must include a comparison with prior reports to provide a profile of Maine’s
forestland ownership and how parcel size is changing. The rationale for including this
recommendation is that larger ownerships are more likely to be open to the public for recreation.
A trend towards smaller parcels may be an indicator of decreasing opportunities for recreation on
private lands.
Table 2 presents information provided by the Maine Forest Service on the number of
parcels enrolled under Tree Growth Tax Law for parcels in the organized territories. This
information is presented graphically in Appendix G. Maine Revenue Services will have the
programming capabilities to generate similar reports for the unorganized territories by summer of
2002.
Table 2
Number of Parcels in Municipalities Enrolled Under Tree Growth Tax Law by Parcel Size
1997, 1999, 2001
Net Change in #
Parcel Size
# of Parcels
# of Parcels
# of Parcels
of Parcels
Category
1997
1999
2001
between 1997
and 2001
1- 49 acres
9410
9782
9911
+501
50-199 acres
7248
7577
7700
+452
200-499 acres
1230
1264
1304
+74
500 – 999
349
344
349
0
1000-4999
289
300
289
0
5000 – 9,999
74
69
67
-7
10,000 – 99,999
67
65
65
-2
Over 100,000 acres
0
0
0
Total # of Parcels

Total acres
enrolled

20,664

21,400

21,686

+1022 (5%)
Net Change in
acres enrolled

3,815,866

3,692,719

3,709,217

-106,649 (2.8%)

Again the reason for using information on land in tree growth is that the information is
readily available. To compile this information on all forestland in Maine would require extensive
research or municipal reports.
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IV. TAX POLICY RELATING TO LAND USE AND PUBLIC ACCESS
A. CURRENT USE TAXATION
The general rule under the Maine Constitution is for real property to be taxed
according to just value. However, the Constitution authorizes the Legislature to provide
for the assessment of certain types of land based upon current use. The Legislature may
enact conditions for current use taxation of the following categories of land:
•
•
•

Farms and agricultural lands, timberlands and woodlands;
Open space lands which are used for recreation or the enjoyment of scenic natural
beauty; and
Lands used for game management or wildlife sanctuaries.

(Maine Constitution, Article IX, Section 8, subsection 2)
Maine’s Tree Growth Tax Law, Title 36, Chapter 105, Subchapter II-A provides
for the current use valuation of “land used primarily for growth of trees to be harvested
for commercial use”. Provisions for the valuation of farmland and open space land are
found in Title 36, Chapter 105, chapter X. Although Chapter X is entitled Farm and Open
Space Tax Law and both are commonly referred to together, provisions for the valuation
of each are necessarily quite different. This study and report discusses the tree growth tax
program and the open space tax program. Current use taxation of farmland does not have
the same significance for public access to recreation and was not included in the
committee discussions.
1. Public access to land enrolled under Maine’s Tree Growth Tax Law. To be
eligible for taxation under Maine’s Tree Growth Tax Law (TGTL) a landowner
must declare that the land is being managed primarily for the growth of forest
products and since April 1, 1999 must have a forest management and harvest plan
for the parcel. Public access to the land has never been a requirement to participate
in Maine’s Tree Growth program.
TGTL does state that land is ineligible for taxation under TGTL “when the value
of a recreational lease exceeds the value of the tree growth which can be extracted
on a sustained basis per acre”. (36 MRSA §574-A) The State Tax Assessor
determines this value under Title 36, section 576 as part of the assessor’s
responsibilities for administering the tree growth program.
There are approximately 11.2 million acres enrolled in the tree growth tax
program. The largest ownerships (over 100,000 acres) have traditionally been
open to the public for recreation. The 14 private landowners surveyed by this
study committee in September of 2000 manage a total of 9.46 million acres of
which approximately 9.42 million acres are open to the public.
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2. Public access to land enrolled under Maine’s Open Space Tax Law. The
definition of “open space land” for tax purposes is “any area of land, including
state wildlife and management areas, sanctuaries and preserves designated as such
in Title 12, the preservation or restriction of the use of which provides a public
benefit in any of the following areas:
•
•

Conserving scenic resources;
Enhancing public recreation opportunities;

•
•

Promoting game management; or
Preserving wildlife or wildlife habitat.”

(Title 36, section 1102, subsection 6)
All land meeting the definition of open space land is eligible for a reduction of 20%
of the ordinary assessed value of the land. Additional reductions may also apply.
With regard to public access, land is eligible for an additional 25% reduction in
assessed value if public access is reasonable and “the applicant agrees to refrain
from taking action to discourage or prohibit daytime, nonmotorized and
nondestructive public use. The applicant may permit, but is not obligated to
permit as a condition of qualification for public access status, hunting,
snowmobiling, overnight use or other more intensive outdoor recreational uses.
The applicant, without having the land lose its status as public access open space,
may impose temporary or localized public access restrictions to:
(1) Protect active habitat of endangered species listed under Title 12,
chapter 713, subchapter V;
(2) Prevent destruction or harm to fragile protected natural resources
under Title 38, chapter 3, subchapter I, article 5-A; or
(3) Protect the recreational user from any hazardous area.”

(Title 36, section 1106-A, subsection 3, paragraph C)
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Table 3 below provides information on acres taxed under the open space land
program
Table 3
Enrollment under Maine’s Open Space Land Tax Law - 2001
Acres with additional
Total acres enrolled
reduction for public access*
under general
definition
# of acres in Unorganized Territories

21,348

# of acres in Municipalities

49,587
Total

N/A
N/A

70,935

* Acres with additional 25% reduction under 36 MRSA §1106-A sub-§2, ¶D.

3. Factors affecting a landowner’s decision to enroll under Tree
Growth or Open Space Tax Law. Maine’s Constitution sets a
minimum penalty for withdrawal from any of the 3 current use
taxation programs. The minimum penalty under the constitution is
payment of the difference between the taxes which would have been
imposed over the 5 years preceding the withdrawal had the land been
taxed at its highest and best use and the taxes paid under the current
use program in which the land was enrolled. A landowner can
transfer parcels from tree growth to open space or vice versa without
paying a penalty.
Other factors affecting enrollment decisions:
Ø No person can apply for classification of a combined total of more than 15,000
acres in the farmland tax program and the open space tax program. There is
no maximum acre restriction on enrollment in the tree growth program.
Ø Taxation of open space land may not be reduced below the value it would be
assessed under Tree Growth Tax Law.
Ø Municipalities are reimbursed for reductions in tax revenue for land enrolled in
tree growth. Reimbursement for 2000 was 95% of the difference in taxes that
is 95% of anticipated taxes if assessed as undeveloped land minus taxes
assessed under tree growth valuation formula. Municipalities are not
reimbursed for land enrolled in farmland tax or open space tax programs.
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Ø The minimum parcel size for land enrolled under TGTL is 10 acres. No
minimum acreage is established in statute for eligibility under open space land.
Ø To be eligible for taxation under TGTL, a landowner must file a schedule with
the tax assessor describing the land and stating that a forest management and
harvest plan has been prepared for the land. The plan must be prepared by a
licensed professional forester or a prepared by the landowner and reviewed and
certified by a licensed professional forester.
Ø To be eligible for taxation under open space tax law, a landowner must file a
schedule with the tax assessor. The assessor determines whether the land falls
within the definition of open space land.
4. Requiring public access for participation in current use taxation
programs.The committee discussed including public access for recreation as an
eligibility requirement for participation in Maine’s tree growth tax program.
Provisions under New Hampshire’s current use taxation laws and Wisconsin’s
forest tax laws allow a landowner the option of enrolling land as open for public
recreation and receiving an additional reduction in taxes on those open lands.
Summaries of New Hampshire’s and Wisconsin’s laws relating to taxation and
public access are found in Appendix H.
Minnesota recently enacted legislation that repeals the state’s Tree Growth Tax
Law in 2002 and enacts the Sustainable Forestry Incentive Program effective for
taxes levied in 2002 and paid in 2003. To be eligible for taxation under
Minnesota’s Tree Growth Tax Law, a landowner must allow public access to all
enrolled parcels over 40 acres in size. No allowed restrictions on public use are
specified. A summary of Minnesota’s Sustainable Forestry Initiatives Program is
found in Appendix I.
Under Minnesota’s newly enacted program, a landowner will receive an annual
incentive payment, essentially a refund of property tax, for land that is enrolled in
the program. For parcels 1,920 acres and greater, the landowner must allow yearround non motorized access for fishing and hunting except within ¼ mile of a
permanent dwelling. Landowners are not required to transfer to the new program.
There is no penalty for withdrawing land from tree growth in 2003.
Comparing provisions for taxing forestland in the different states is difficult.
Elements that differ and make comparisons so complex are:
•

Enrollment period. In many states a landowner enrolls for a defined period,
e.g. 8 years and at the end of that period the landowner can opt out without a
penalty. In Maine, there is no defined enrollment period. A landowner may
transfer to another current use program but may not withdraw without
incurring a penalty.
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•

Other taxes. Some states in addition to property tax collect a “yield tax” at
the time of harvest. What may appear to be low property taxes are augmented
by revenue from the yield tax.

Recommendations. The following are the committee’s recommendations regarding current use
taxation:
No recommended changes to Maine’s Tree Growth Tax Law.
This committee is not recommending any changes to Maine’s Tree Growth Tax Law. We have
heard repeatedly of the importance of this program in keeping land in commercial production.
We fear unintended consequences of any proposal that increases landowners’ uncertainty as to the
stability of the program and benefits of enrollment.
Although proposing an additional tax reduction for land in tree growth that is open to the public
for recreation free of charge is appealing, this committee is not making that recommendation at
this time. Such an adjustment would have a negative impact on tax revenue both to the towns and
to the State. Given the revenue forecasts for State government, now is not the time to be
considering a measure with a potentially large negative fiscal impact.
The committee is recommending that public access be an eligibility requirement for lands
enrolled under Maine’s Open Space Tax Law. Legislation submitted by this committee
proposes that land initially enrolled in the Open Space Tax Law after April 1, 2002 must be open
to the public without charge for year-round nonmotorized recreation including fishing, hunting,
cross-country skiing, hiking and nature observation. Temporary or localized public access
restrictions may be imposed to protect active habitat of endangered species, to prevent
destruction or harm to fragile protected natural resources or to protect the recreational user from
a hazardous area.

B. TAX INCENTIVES TO PROMOTE CONTINUING ACCESS TO PRIVATE
LANDS FOR PUBLIC RECREATION
Outdoor recreation on private lands contributes much to Maine’s economy and
quality of life for residents and visitors. Landowners who allow the public to use their
lands for recreation often incur increasing costs and inconvenience. As large tracts of
forestland are divided and change ownership, it is reasonable to assume that some of the
smaller parcels will be posted to prohibit public access. Loss of land for public recreation
will increase the pressure on public lands and unposted private lands. Tax policy can
provide incentives to landowners who allow the public to use their land for recreation.
This committee did not have time to thoroughly examine tax policy options and
deliberatively develop proposals. However, this report does offer brief comments and
suggestions for further discussions relating to tax incentives.
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1. Property tax exemptions. Under a property tax exemption, a portion of the
value of land open to the public would be exempt from taxation. A property tax
exemption could be factored into the tree growth or open space tax law and
otherwise applied to property taxes for any parcel of taxable land that met the
eligibility requirements.
Oregon recently enacted legislation to promote beach access. Under Chapter 872,
Oregon Laws 1999, the portion of real property owned by a private individual or
organization that is subject to an easement for public beach access is exempt from
taxation if certain conditions are met. Basically, the conditions require that a
description of the property and an easement allowing access be recorded with the
county. The access site for which the tax exemption is granted must be “free and
open to the public permanently and continually throughout the year and of
sufficient size to accommodate parking for at least 3 automobiles”. (See
Appendix J for text of Chapter 872).
An approach similar to Oregon’s might be particularly effective for assuring
continued access to Maine’s lakes, rivers and oceanfront. The Maine Constitution
requires the Legislature to reimburse municipalities for at least 50% of property
tax revenue lost as a result of property tax exemptions enacted after April 1, 1978.
(Article IV, Part 3, Section 23)
2. Property tax refund. Under a property tax refund , the State would refund to
taxpayers a portion of the property taxes paid on land that met eligibility
requirements for public access. Minnesota’s new program described earlier in this
report is an example of a tax refund mechanism. A property tax refund program
could operate independently of Maine’s current use taxation programs.
Administration of a property tax refund program would be the responsibility of
Maine Revenue Services.
It is difficult to overstate the importance of private forestlands for Maine’s tourism
industry. Outdoor recreation in interior Maine, including fishing, hunting, hiking,
snowmobiling, nature observation, cross-country skiing, and camping, takes place
to a great extent on private lands. In addition to food and lodging expenditures
traditionally associated with tourism, resident and nonresident outdoor enthusiasts
purchase licenses and specialized sporting gear, hire guide services, and support
marinas. Towns like Millinocket, Greenville, Rangeley and Jackman, that border
the vast stretches of forestland, are headquarters for wilderness outfitters and
whitewater rafting companies. Outdoor recreation is crucial to the economies of
Maine’s rural areas.
Refunding a portion of the property taxes paid on land that is open to the public
for recreation acknowledges the contribution these lands make to our State
economy. A property tax refund administered by Maine Revenue Services might
be less complicated than other options affecting property tax.
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3. Income Tax Incentives. The State could provide an income tax deduction or
credit for persons who allow public access for recreation on qualifying property.
As with other options for incentives to promote public access to private lands, the
Legislature would need to determine the type of a access required for eligibility,
the amount of the deduction ( or refund) and a means of verifying that access is
provided.
Recommendation for further deliberations on tax incentives to encourage public access to
private lands. Maine residents and visitors have enjoyed a tradition of access to millions of acres
of privately owned land. As ownerships change, and the numbers and types of recreational users
increase, continuing access to private lands cannot be taken for granted. Our state agencies
continue to cultivate working relationships with landowners and recreational users. Maine’s
liability laws have been strengthened to protect landowners. The State is acquiring land and
interest in land to ensure opportunities for outdoor recreation for future generations. What more
can we as policy makers do to promote continuing access?
Financial incentives for landowners who allow responsible recreational use of their lands is a
policy option that needs to be explored. Given the projected revenue shortfall for fiscal year
2002-2003, enactment of legislation with a negative fiscal impact would be extremely difficult
during the second session of the 120th Legislature. The current situation should not, however,
dissuade lawmakers from examining issues and deliberating the consequences of a variety of tax
incentives.
We recommend that the Joint Standing Committee on Agriculture, Conservation
and Forestry and the Joint Standing Committee on Taxation meet and develop an
approach for further deliberations on tax incentives to encourage public access to private
lands.

V. ACQUIRING CONSERVATION EASEMENTS TO ENSURE PUBLIC ACCESS
During the second phase of its work, the committee discussed conservation easements as a
tool to provide public access to private lands. A conservation easement is a voluntary, legal
agreement, which places permanent restrictions on future development or uses of a property.
Land subject to a conservation easement remains in private ownership. Typically a governmental
agency or private non-profit organization assumes responsibility for monitoring compliance with
the conditions of the easement.
The use of conservation easements to protect large tracts of forestland from development
is relatively new. Some of the advantages of acquiring conservation easements rather than fee
simple acquisitions are:
•

Land remains in private ownership and may continue to be managed for forest products.
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•

Land remains on the tax rolls and for land enrolled under Maine’s Tree Growth Tax Law,
valuation and tax revenue will not change.

•

Easements can guarentee public access to land without public ownership of the land.

•

Easements may be less costly to purchase than fee interest in land. A cost savings may
allow the public to protect more acres from development.

•

Easements allow protection of land that an owner is unwilling to sell.

In a paper published in the Maine Policy Review in the winter of 2001, David J. Lewis
contends that the State does not have a comprehensive policy describing the goals of conservation
and conservation easements in the north woods. He argues that although conservation easements
are less expensive in the short run, an analysis of the costs and benefits of conservation easements
and fee simple acquisitions is needed to compare long-term costs. Conservation easements on
forestland unlike ownership of the public reserve lands will not generate revenue for the State
from timber harvesting. There will be ongoing costs associated with recreation management and
monitoring for compliance with the easement.
At the committee’s first meeting in Pittston Farm in August of 2000, Ralph Knoll from the
Bureau of Parks and Lands and Alan Hutchinson, Executive Director of the Forest Society of
Maine offered information on the emerging “West Branch Project”. The West Branch Project is a
private-public undertaking by the State of Maine, the Forest Society of Maine, and Wagner
Timberlands. The project was announced in the spring of 2000 and negotiations are continuing to
preserve traditional public access and allow continued forest management on over 650,000 acres
encompassing the headwaters of the Penobscot and St. John Rivers.
In the summer of 2001, Jeff Pidot, Chief of the Natural Resources Division of the Office
of the Attorney General, reviewed a draft of the conservation easement being negotiated for the
West Branch Project and commented on that draft in a memo dated August 3, 2001. Much of
the study committee’s next 2 meetings were devoted to discussions on assuring the State’s
interests are protected in negotiating a conservation easement and clearly stated in the writing of
the easement. Jeff Pidot provided a list of issues that a conservation easement must address and
discussed with the committee the importance of translating policy goals into enforceable
conditions. A summary of Mr. Pidot’s comments is found in Appendix K.
At the committee’s meeting on October 12, 2001, Evan Richert, Director of the State
Planning Office and Chair of the Land for Maine’s Future Board (LMF), and Roger Milliken, a
member of the board provided information on policies regarding the acquisition of conservation
easements and LMF’s newly developed policy guidelines for working forest easements. Several
people with experience in negotiating conservation easements and the development of working
forest easements were invited to attend this meeting. Examples of principles and guidance for
large-scale conservation easements were distributed and reviewed. The agenda for that meeting
and materials provided are found in Appendix L.
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LMF’s guidelines and those developed by other groups offer many points for
consideration. However, the State of Maine needs to develop its own set of principles to be
addressed when any agency of the State is considering a conservation easement to be acquired in
whole or in part with state funds. State agencies are responsible to the people of Maine in
ensuring that the interests of the State and its citizens are protected and the purported benefits
are, in fact, secured for future generations. Perhaps one of the best ways to assure these interests
is to provide the public with information and the opportunity to comment on a project as it is
being developed.
The State Planning Office (SPO) coordinates the monitoring and management of
conservation easements held by the state. (See Resolve 2001, chapter 31 in Appendix M.) The
Director of SPO is a member of the Land for Maine’s Future Board and currently serves as its
chair. Any recommendations regarding guidelines for conservation easements logically should be
addressed to SPO. We understand that the Director of SPO has convened a working group to
continue discussions on and development of guidelines for the acquisition of conservation
easements. Without the benefit of the SPO working group’s final product prior to concluding our
study, we are including a recommendation that articulates our expectations for this working group
or a subsequently convened working group.
This committee supports the acquisition of conservation easements as an effective tool to
preserve public access in perpetuity to lands with high value for outdoor recreation.
Recommendation. Require the Director of the State Planning Office to convene a working
group to develop a set of principles to be addressed when any agency of the State is
considering a conservation easement to be acquired in whole or in part with state funding.
The working group is also charged with identifying a process for the release of information to the
public and opportunities for the public comment to comment on a proposed project.

VI. MAPPING ACCESS.
At the request of the committee, the Department of Inland Fisheries and Wildlife and the
Department of Conservation have produced maps illustrating significant areas in the State where
public access is restricted, prohibited or permitted with the payment of a fee. These maps are
reproduced in Appendix N. We recommend that these agencies work together to continually
update these maps as gates and checkpoints controlling public access to significant areas
are removed, relocated or added.

VII. CONCLUDING STATEMENT
During the Second Session of the 119th Legislature, the Committee to Study Access to
Private and Public Lands in Maine was established in response to concerns over fees charged to
access private lands and public lands located behind checkpoints on privately owned roads. As our
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study progressed, the issues we examined expanded beyond checkpoints and fees to broader
issues for preserving public access.
Large industrial and non-industrial ownerships of forestland in Maine have traditionally
been open to the public for recreational use. As both the population in the Northeast and the
demand for outdoor recreation increase, maintaining access to private lands continues to be
critical to meeting the demand. An increase in the number of users and the types of recreation
pursued translates to higher costs for the private landowner. This committee strongly supports
incentives to promote public access to private lands for recreation. In a fiscal climate without
projected budget deficits, we would be proposing legislation to implement tax incentives. The
recommendation for the Joint Standing Committee on Agriculture, Conservation and Forestry and
the Joint Standing Committee on Taxation to develop tax incentives to encourage public access to
private lands is not made casually.
During the study period, many newspaper headlines have highlighted changes in
ownership within the northern forests. It is increasingly clear that industrial ownership of
forestland is no assurance of infinite protection from development and continuing public use for
traditional recreation. To many residents and visitors, the feeling of proximity to vast expanses of
forestland is as important as the opportunities for fishing, hunting, camping and other activities.
Conservation easements offer a tool to prohibit development, guarantee public access and
maintain private ownership for timber production. This tool, if used judiciously, is perhaps our
best hope of preserving the benefits we have so long enjoyed on the large private ownerships.
We are appreciative of the many people who have shared their perspectives with us during
the course of this study. We conclude our work with a renewed awareness of the importance of
Maine’s outdoor heritage and remote lands in defining the character of our State. We also
conclude our work with a better understanding of property rights and market forces affecting
landowners. This is not an easy study to conclude. The sense of loss is apparent when we hear
people recall their experiences in the woods of northern Maine and their fear that these
experiences will be lost to their grandchildren. We are frustrated by our inability to alleviate these
fears.
As a committee, we cannot change our Constitution and provide guarantees for continuing
use of private land. We can and have proposed measures that will bring to the attention of policy
makers and agencies within the legislative and executive branches:
1. Timely information on changes in land ownership and the implications of these
changes; and
2. The importance of public discussions and assurance that the public interest will be
served when land or interest in land is acquired with public funds.
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APPENDIX A
Public Law 2001, chapter 466

PUBLIC LAWS OF MAINE
First Regular Session of the 120th
CHAPTER 466
H.P. 1353 - L.D. 1810
An Act to Implement the Recommendations of the Committee to
Study Access to Private and Public Lands in Maine
Be it enacted by the People of the State of Maine as follows:
Sec. 1. 5 MRSA §6206, sub-§1, ¶E, as amended by PL 1999, c. 603, §4, is further
amended to read:
E. On January 1, 1995 and on January 1st every 2 years thereafter 1st of every
odd-numbered year, report to the joint standing committee of the Legislature
having jurisdiction over matters pertaining to state parks and public lands on
expenditures from the Land for Maine's Future Fund and the Public Access to
Maine Waters Fund and revisions to the strategies and guidelines. This report
must include a description of access to land and interest in land acquired during
the report period. If an acquisition has been made that does not include guaranteed
public vehicular access to the land acquired, the board must provide justification
for that acquisition and a plan for continuing efforts to acquire guaranteed public
access to the land.
Sec. 2. 5 MRSA §6207, sub-§3, as amended by PL 1993, c. 728, §10, is further
amended to read:
3. Priorities. Whenever possible, the Land for Maine's Future Fund and the Public
Access to Maine Waters Fund must be used for land acquisition projects when matching
funds are available from cooperating entities, provided that the proposed acquisition
meets all other criteria set forth in this chapter. For acquisitions funded by the Land for
Maine's Future Fund, the board shall give priority to projects that conserve lands with
multiple outstanding resource or recreation values or a single exceptional value, provide
geographic representation and build upon or connect existing holdings.
When acquiring land or interest in land, the board shall examine public vehicular access
rights to the land and, whenever possible and appropriate, acquire guaranteed public
vehicular access as part of the acquisition.
Sec. 3. 12 MRSA §1812, first ¶, as enacted by PL 1997, c. 678, §13, is amended to
read:
With the consent of the Governor and the commissioner, the director may acquire on
behalf of the State land or any interests in land within this State, with or without
improvements, by purchase, gift or eminent domain for purposes of holding and
managing the same as parks or historic sites. When acquiring land or interest in land, the
director shall examine options for obtaining public vehicular access rights to the land. If

an acquisition is made that does not include guaranteed public vehicular access, the
director shall describe the acquisition in the report required under section 1817 and the
justification for that acquisition. The right of eminent domain may not be exercised to
take any area or areas for any one park that singly or collectively exceed 200 acres, nor
may it be exercised to take any developed or undeveloped mill site or water power
privilege in whole or in part or any land used or useful in connection therewith or any
land being used for an industrial enterprise.
Sec. 4. 12 MRSA §1817, sub-§7 is enacted to read:
7. Comprehensive outdoor recreation plan. Beginning January 1, 2003 and every 5
years thereafter, the director shall submit a state comprehensive outdoor recreation plan
to the joint standing committee of the Legislature having jurisdiction over state parks and
public lands matters, referred in this subsection as the "committee of legislative
oversight." The plan submitted by the bureau for review and approval by the National
Park Service to establish the bureau's eligibility for funding from the land and water
conservation fund under 16 United States Code, Section 4601-11 meets the requirements
of this subsection. If federal funding is not available for updating the state plan, the
bureau may make a written request to the committee of legislative oversight for an
extension for submitting the plan. Upon receiving an extension request, the committee of
legislative oversight shall discuss the advisability of an extension and the availability of
state funds for preparation of the update. The committee may authorize an extension by
writing to the director and stating the year by which an update must be received. A copy
of the written extension must be filed by the committee with the Executive Director of
the Legislative Council.
Sec. 5. 12 MRSA §1836, sub-§1, as enacted by PL 1997, c. 678, §13, is amended to
read:
1. Authority to acquire lands. The bureau with the consent of the Governor and the
commissioner may acquire lands or interests in lands on behalf of the State to be
managed as nonreserved public lands. When acquiring land or interest in land, the bureau
shall examine options for obtaining public vehicular access rights to the land. If an
acquisition is made that does not include guaranteed public vehicular access, the bureau
shall describe the acquisition in its annual report submitted pursuant to section 1839 and
the justification for that acquisition. The bureau shall deliver to the State Archives within
a reasonable period of time after their creation or acquisition the originals of all deeds,
planbooks and surveyors' field and chainage notes, and any other materials the
preservation of which it considers necessary, relating to the ownership, location and
management of nonreserved public lands described in this subchapter.
Sec. 6. 12 MRSA §1850, sub-§1, as enacted by PL 1997, c. 678, §13, is amended to
read:
1. Authority to acquire lands. With the consent of the Governor and the
commissioner, the bureau may acquire lands or interests in lands on behalf of the State to
be managed as public reserved lands. When acquiring land or interest in land, the bureau
shall examine options for obtaining public vehicular access rights to the land. If an
acquisition is made that does not include guaranteed public vehicular access, the bureau

shall describe the acquisition in its annual report submitted pursuant to section 1853 and
the justification for that acquisition. The bureau shall deliver to the State Archives within
a reasonable period of time after their creation or acquisition the originals of all deeds,
planbooks and surveyors' field and chainage notes, and any other materials the
preservation of which it considers necessary, relating to the ownership, location and
management of public reserved lands described in this subchapter.
Sec. 7. 12 MRSA §1893-A is enacted to read:
§1893-A. Recreational management areas
1. Definitions. As used in this section, the following terms have the following
meanings.
A. "Excavation" means an excavation for borrow, topsoil, clay or silt, whether
alone or in combination.
B. "Recreational management area" means an area formerly used for excavation
on which trails that have been designed for all-terrain vehicle use are developed
and on which recreational use by the public is allowed.
2. Development of recreational management areas. An owner or operator of an
excavation site proposing to develop a recreational management area and requesting a
variance from reclamation standards under Title 38, section 490-E shall request the
assistance of the division.
Upon receipt of a request for assistance, the division shall assess the affected land for
suitability for an all-terrain vehicle trail system. The division shall advise the landowner
of funding, technical assistance and other assistance available through the ATV
Recreation Management Fund established in section 7854, subsection 4, paragraph B.
When an initial assessment of the affected land indicates the area is appropriate for an allterrain vehicle trail system, the division may assist the owner or operator in developing a
plan and completing a variance application.
Sec. 8. 12 MRSA §7652, sub-§1, ¶A, as amended by PL 1989, c. 493, §49, is further
amended to read:
A. The commissioner may acquire in the name of the State, by gift, bequest or
otherwise, real and personal property for the location, construction and convenient
operation of a wildlife management area or public access sites to inland or coastal
waters. When acquiring land or interest in land, the commissioner shall examine
options for obtaining public vehicular access rights to the land. If an acquisition is
made that does not include guaranteed public vehicular access, the commissioner
shall describe the acquisition in the annual report submitted pursuant to section
7034, subsection 11 and the justification for that acquisition.
Sec. 9. 38 MRSA §490-D, sub-§14, as amended by PL 1995, c. 700, §24, is further
amended by amending the first paragraph to read:
14. Reclamation. The Except as provided in subsection 15, the affected land must be
restored to a condition that is similar to or compatible with the conditions that existed
before excavation. Reclamation should be conducted in accordance with the department's
best management practices for erosion and sediment control, and must include:
Sec. 10. 38 MRSA §490-D, sub-§15 is enacted to read:

15. Recreational management areas. An owner or operator may request a variance
to develop a recreational management area on the affected land as an alternative to
reclamation in accordance with subsection 14. The department may grant a variance
under section 490-E if the Off-road Recreational Vehicle Division determines the site is
suitable under Title 12, section 1893-A.
Sec. 11. 38 MRSA §490-E, as amended by PL 1995, c. 700, §25, is further amended
by adding after the 2nd paragraph a new paragraph to read:
When an owner applies for a variance to allow an excavation to be reclaimed as a
pond of at least 10 acres but less than 30 acres in size, the department may require public
access as a condition for granting the variance. When an owner applies for a variance to
allow an excavation to be reclaimed as a pond of 30 acres or greater in size, the
department may grant the variance only if the owner demonstrates that public access to
the pond is ensured. The requirement for public access may be met by existing public
rights or by granting an easement or other right including a right to travel a reasonable
distance by foot to a designated area of the shoreline.
Effective September 21, 2001, unless otherwise indicated.

APPENDIX B
HP 1387

H.P. 1387
JOINT STUDY ORDER ESTABLISHING THE COMMITTEE TO
STUDY ACCESS TO PRIVATE AND PUBLIC LANDS IN MAINE
WHEREAS, this joint study order establishes the Committee to Study Access to
Private and Public Lands in Maine; and
WHEREAS, the charge of this committee is vital to the interests of Maine citizens
and camp and business owners in this State; and
WHEREAS, the spring and summer months begin the seasons of peak use of the
Maine woods for Maine citizens and tourists and, therefore, are the optimal time for the
committee to gather information and study issues related to access to lands; now,
therefore, be it
ORDERED, the Senate concurring, that the Committee to Study Access to Private
and Public Lands in Maine is established as follows.
1. Committee established. The Committee to Study Access to Private and Public
Lands in Maine, referred to in this order as the "committee," is established.
2. Committee membership; chairs. The legislative members appointed to the
Committee to Study Access to Private and Public Lands in Maine pursuant to Joint Order
1999, House Paper 1951 shall continue to serve on that committee. The Legislators
serving as chairs shall continue to serve in that capacity.
3. Meetings. The chairs shall call and convene the first meeting of the committee
within 30 days of adjournment of the First Regular Session of the 120th Legislature. The
committee shall hold not more than 4 meetings.
4. Duties. The committee shall fulfill all the duties required by Joint Order 1999,
House Paper 1951 and shall:
A. Determine the status of public access to flowed lakes in the State;
B. Review and report on the issue of the division and sale of land by timber
companies and the private acquisition of large tracts of undeveloped land
surrounding the State's great ponds;
C. Consider policy options to promote continued access to public and private
land; and
D. Work with the Department of Inland Fisheries and Wildlife and the
Department of Conservation, Bureau of Forestry to develop a map that shows
significant areas in the State where public access is restricted, prohibited or
permitted with the payment of a fee.
5. Report. The committee shall submit its report that includes its findings and
recommendations, including suggested legislation, to the Joint Standing Committee on
Agriculture, Conservation and Forestry not later than December 5, 2001. The committee
is authorized to introduce legislation related to its report to the Second Regular Session of
the 120th Legislature not later than December 5, 2001. If the committee requires a limited

extension of time to make its report, it may apply to the Legislative Council, which may
grant the extension.
6. Staff assistance. Upon approval of the Legislative Council, the Office of Policy
and Legal Analysis shall provide staffing assistance to the committee.
7. Compensation. Members of the committee are entitled to receive the legislative
per diem as defined in the Maine Revised Statutes, Title 3, section 2 and reimbursement
for travel and other necessary expenses related to their attendance at authorized meetings
of the committee.
8. Budget. The chairs of the committee, with the assistance from the committee staff,
shall administer the committee's budget. The committee may not incur expenses
exceeding its approved budget. Upon request from the committee, the Executive Director
of the Legislative Council shall promptly provide the committee and its staff with a status
report on the committee's budget, expenditures incurred and remaining available funds.
Passed by the House of Representatives June 20, 2001 and the Senate
June 21, 2001.
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Wisconsin’s Forest Tax Law

WISCONSIN FOREST TAX LAWS AND PUBLIC ACCESS
History

• Wisconsin’s first forest tax law was enacted in 1927 as the
Forest Crop Law. The minimum acreage for eligibility in the
program was 40 acres. Public access for fishing and hunting
was a condition of participation in the program.
• In 1954, the Woodland Tax Law was passed for owners of
woodlots as small as 10 acres. Public access was not a
condition of participation.
• In 1986, both of these laws were replaced with the Managed
Forest Law. Agreements under the 2 previous tax laws
continue until the time of renewal. Enrollment under the
Forest Crop Law is for a period of 25 or 50 years.
Enrollment under the Woodland Tax Law is for a 15 year
period.
Provisions of Managed Forest law (MFL)
• At least 10 acres of contiguous forest land
• A landowner enrolling under the MFL has the choice to
enroll the land as open or closed to the public. Higher
property taxes are paid on closed land.
• A landowner may designate one area of up to 80 acres in
each municipality as closed to public access. A landowner
owning 80 acres or less in a municipality may enroll in MFL
and close the entire parcel to public access. The landowner
pays the higher tax rate for closed land.

• For land enrolled as open land, the landowner must permit
public access for hunting, fishing, cross-country skiing,
sightseeing, and hiking.
• An owner may prohibit the use of motor vehicles or
snowmobiles on open managed forestland.
• An owner may restrict public access to any area of open
managed land which is within 300 feet of any building or
within 300 feet of a commercial logging operation that
conforms to a management plan.
• Lands enrolled under the MFL are designated as MFL-O and
MFL-C to indicate open and closed land on the municipal tax
roll.
• MFL-O lands are taxed at 74 cents per acre
• MFL-C are taxed at $1.74 per acre

Sources: Wisconsin Statutes Chapter 77 Subchapter VI, sections 77.80-77.91
http://www.dnr.state.wi.us/org/land/forestry/ftax/managed.htm

Prepared by: Office of Policy & Legal Analysis 11/22/00
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APPENDIX I
A Summary of
Minnesota’s Sustainable Forest Incentive Program

Minnesota Omnibus Tax Bill enacted as
2001 First Special Session
Chapter 5, Article 5
August 8, 2001
Article 8: Sustainable Forest Incentives
Overview
Establishes a Sustainable Forest Incentive program that gives landowners who implement forest
management plans annual incentive payments. (The property is subject to property taxes.)
Claimants enrolling at least 1,920 acres must allow year-round nonmotorized access for fishing
and hunting.
Repeals the Tree Growth Tax Law.
Allows property currently enrolled in the Auxiliary forest law to either remain in that program for
the length of the contract, or transfer to the sustainable forest incentive program established under
this article provided there is mutual agreement between the county and the landowner and a tax
payment is made to the county by the landowner.
Entire article is effective for taxes levied in 2002, payable in 2003 and thereafter.

1- Sections 1-3. Relate to property enrolled in the auxiliary forest tax law. Current law provides
3 that property enrolled in the auxiliary forest law may, without penalty, move into tree growth
upon mutual agreement between the county and the landowner and a tax payment is made by
the landowner (see tax calculation in the next paragraph). Since this article repeals the tree
growth law for taxes payable in 2003 and thereafter, provisions are needed to replace that law.
Under current law, when an auxiliary forest contract expires, the landowner must pay the
county a yield tax (i.e., based on the value of the timber). If the landowner wants to transfer the
property to tree growth before the auxiliary forest contract expires, it can be done only if there
is mutual agreement between the landowner and the county and the landowner makes a
payment to the county equal to the tax difference between the auxiliary forest tax (the total of a
yield tax and a per acre tax) and what it would be paying under the tree growth tax.
The changes made in these sections continue this same practice, but instead allow the auxiliary
forest property to automatically qualify for the new sustainable forest program if there is
mutual agreement between the county and the landowner and the tax payment is made to the
county. The tax calculation is slightly altered under these sections since the amount now has to
factor in the number of years left of the contract that the property will now be under the new
sustainable forest law. No further penalty is imposed for taking the property out of the
auxiliary forest program.
4 Revenue recapture; refund. Includes refunds under the Sustainable Forest Incentive Act in
the definition of tax refunds subject to revenue recapture.
http://www.house.leg.state.mn.us/hrd/as/82/2001
Minnesota House Research Summmary

Sections 5 to 15 are the Sustainable Forest Incentive Act
5 Purpose. Declares that it is state policy to support sustainable forest resource management on
both private and public lands. Provides that the purpose of the act is to encourage private forest
landowners to make a long-term commitment to sustainable forest management.
6 Definitions:
Subd. 1. Provides that the terms have the following meanings.
Subd. 2. "Approved plan writers" are natural resource professionals, including certified
foresters, who are approved by the commissioner of natural resources as plan writers.
Subd. 3. "Claimant" means a person who owns forest land in the state and who files a claim
under this chapter.
Subd. 4. "Commissioner" means the commissioner of revenue.
Subd. 5. "Current use value" means 90 percent of the statewide average annual income per
acre divided by the capitalization rate. The average annual net income is a weighted average
based on stumpage prices and annual tree growth rates and acreages by cover type.
Subd. 6. "Forest land" means land of at least 20 contiguous acres, in which at least 50 percent
are forested and for which the owner has implemented a forest management plan that was
prepared or updated within the last ten years by an approved plan writer.
Subd. 7. "Forest management plan" means a written plan that includes:
- owner-specific forest management goals;
- a reliable field inventory of the property;
- a description of the soil type and quality;
- an aerial photo or map of the property showing vegetation and other natural features;
- the proposed future conditions of the property;
- prescriptions of how to meet the proposed future conditions;
- a recommended timetable for implementing the prescribed activities; and
- a legal description of the parcels included in the plan.
All management activities must be in accordance with timber harvesting and forest
management guidelines.
Subd. 8. "Timber harvesting and forest management guidelines" means guidelines developed
in chapter 89A (sustainable forest resources) and adopted by the Minnesota forest resources
council in 1998.
Subd. 9. "Capitalization rate" is the average annual effective interest rate for St. Paul on new
loans made by the Farm Credit Bank.
7 Eligibility requirements. Provides that property may be enrolled in the sustainable forest tax
program if it meets all of the following requirements:
Property is at least 20 contiguous acres and at least 50 percent of the land must be
forested during the enrollment,
A forest resource management plan must be prepared and implemented during the
http://www.house.leg.state.mn.us/hrd/as/82/2001
Minnesota House Research Summmary

period in which the land is enrolled,
Timber harvesting and forest management guidelines must be used in conjunction with
any timber harvesting or forest management activities conducted on the land during the
period in which the land is enrolled,
Land must be enrolled for at least 8 years,
No delinquent property taxes on the land, and
Claimants with at least 1,920 acres (i.e., 3 sections of land) enrolled must allow yearround nonmotorized access for fishing and hunting, except within a quarter mile of a
permanent dwelling. Property owners are not liable for injury to individuals who gain
access to the property under this requirement.
8 Application procedure. Provides that landowners wishing to enroll in the program need to
complete, sign, and submit an application to the commissioner by September 30 in order for
the land to be enrolled for the following year. The commissioner shall notify the owner, in
writing, within 90 days of receipt of application whether the application was approved. The
application, including the commissioner's approval constitute an agreement between the
commissioner and the landowner. That agreement shall be deemed a covenant which shall run
with the land for at least eight years. Provides for appeal of denied applications.
9 Annual certification. Provides for an annual certification to the commissioner that all
requirements and conditions for enrollment are being met. Failure to certify annual compliance
by August 15 shall result in immediate removal of the land from the program and the
imposition of penalties.
10 Calculation of average taxable market value; timberland. Requires the commissioner to
calculate a statewide average estimated market value per acre for class 2b timberland.
11 Annual incentive payment. Provides for an annual payment for land enrolled in the program.
The payment, which is annually determined by the department is equal to the greater of:
(1) the difference between the property tax that would have been paid on the land under
the timberland classification and average total township tax rate if it were valued at (i)
the statewide average timberland market value per acre and (ii) the average statewide
timberland current use value per acre; or
(2) two-thirds of the previous year's property tax amount calculated using the previous
year's statewide average total township tax rate, the average statewide timberland
estimated market value per acre, and the timberland class rate; or
(3) $1.50 for each enrolled acre.
12 Incentive payment; appropriation. Provides for annual payments to be made on or before
October 1, and requires the commissioner to pay interest on any payments not paid by October
1 or 45 days after a completed certification is filed, whichever is later.
Appropriates from the general fund the amount necessary to make annual incentive payments.
13 Removal for property tax delinquency. Requires the commissioner to immediately remove
any property from the program that has a property tax delinquency. The claimant has 60 days
to pay the delinquent taxes. Lands terminated due to property tax delinquency are not entitled
to an annual incentive payment under this chapter and the owner is subject to removal
http://www.house.leg.state.mn.us/hrd/as/82/2001
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penalties.
14 Withdrawal procedures. Provides that a property owner in the program may notify the
commissioner of the intent to terminate enrollment after a minimum of four years in the
program. The commissioner shall acknowledge the termination receipt within 90 days and
indicate to the owner the effective termination date of the program. Termination occurs on
January 1 of the fifth calendar year beginning after receipt of the termination notice. After
termination, an owner wishing to continue the property's enrollment beyond the termination
date must reapply for enrollment. Allows the commissioner to allow for early withdrawal
without penalty in cases of condemnation for a public purpose.
15 Penalties for removal. Provides that if the commissioner determines that property enrolled in
the program is in violation of the conditions for enrollment, the commissioner shall notify the
owner of the intent to remove the property from the program. The owner has 90 days to appeal
in writing. The commissioner has 60 days to notify the owner as to the outcome. If the
commissioner removes the property from the program, its owner is liable
for payment to the commissioner of an amount equal to the tax benefit received under this
chapter for the previous four-year period, plus interest. The owner has 90 days to pay the
amount due. Provides that the owner may appeal to tax court.
16 Appropriation. Appropriates $194,000 in fiscal year 2003 from the general fund to the
commissioner of revenue to administer this article.
17 Repealer. Repeals the tree growth tax law effective for taxes levied in 2002, payable in 2003
and thereafter.

Source: Minnesota House of Representatives, House Research Act Summaries
www.house.leg.state.mn.us/hrd/as/82/8001
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APPENDIX J
Oregon Laws 1999, chapter 872

Chapter 872 Oregon Laws 1999
Session Law
AN ACT
SB 1060
Relating to public beach access; creating new provisions; and amending ORS 105.688.
Be It Enacted by the People of the State of Oregon:
SECTION 1. Section 2 of this 1999 Act is added to and made a part of ORS 390.620
to 390.660.
SECTION 2. (1) In order to further the policy established in ORS 390.610 and to
preserve the right of public access to the ocean shore, the State Parks and
Recreation Department shall coordinate with affected local governments to provide
increased public access to the coastal shorelands.
(2) The State Parks and Recreation Department may:
(a) Ensure that beach access sites are posted for public use;
(b) Maintain parking and trash disposal facilities at beach access sites; and
(c) Maintain beach access sites in a safe and litter-free manner.
SECTION 3. Sections 4 and 5 of this 1999 Act are added to and made a part of ORS
chapter 307.
SECTION 4. (1) Upon compliance with subsection (2) of this section, the portion of
real property owned by a private individual or organization that is subject to an
easement for public beach access shall be exempt from taxation if:
(a) The property is designated as a beach access site for free and open use by the
public and the easement contains or is accompanied by a description of the property
that conforms with the requirements of ORS 93.600 and allows the county assessor
to locate the boundaries of and otherwise identify the property;
(b) The easement and legal description are recorded in the records of the county
recording officer and a copy of the recorded easement and the property description
is filed in the office of the county assessor; and
(c) The beach access site is free and open to the public permanently and continually
throughout the year and is of sufficient size to accommodate parking for at least
three automobiles.
(2) On or before April 1 preceding the first tax year for which exemption under
subsection (1) of this section is desired, the owner shall file a claim for exemption
with the county assessor, except that if the property becomes qualified for the
exemption after March 1 but before July 1, the claim shall be filed within 30 days
after the property qualified for the exemption.
SECTION 5. (1) If, after an exemption under section 4 of this 1999 Act is granted,
the county assessor determines that the property or a portion of the property is not
managed, operated or maintained in a manner consistent with section 4 of this 1999
Act:
(a) The exemption granted under section 4 of this 1999 Act may be terminated;

(b) For the first tax year following the date of termination and each succeeding tax
year, the property or portion shall be assessed and taxed as other property similarly
situated is assessed and taxed; and
(c) Notwithstanding ORS 311.235, there shall be added to the general property tax
roll for the tax year next following the determination, to be collected and distributed
in the same manner as other real property tax, an amount equal to the amount of
tax that would have been due on the property had it not been exempt under section
4 of this 1999 Act for each of the years during which the property was exempt from
taxation under section 4 of this 1999 Act, not to exceed 15 tax years.
(2) The assessment and tax rolls shall show "potential additional tax liability" for
each property granted exemption under section 4 of this 1999 Act.
(3) No additional taxes shall be imposed under subsection (2) of this section if the
property becomes disqualified for exemption under section 4 of this 1999 Act
because the property is destroyed by fire, act of God or other natural disaster.
(4) Additional taxes collected under this section shall be deemed to have been
imposed in the year to which the additional taxes relate.
(5) A property that has lost eligibility for exemption under section 4 of this 1999 Act
may requalify for exemption beginning with the tax year following payment of any
additional taxes.
SECTION 6. Sections 4 and 5 of this 1999 Act apply to tax years beginning on or
after July 1, 2000.
SECTION 7. ORS 105.688 is amended to read:
105.688. (1) Except as specifically provided in ORS 105.672 to 105.696, the immunities
provided by ORS 105.682 apply to:
(a) All public and private lands, including but not limited to lands adjacent or contiguous
to any bodies of water, watercourses or the ocean shore as defined by ORS 390.605;
(b) All roads, bodies of water, watercourses, rights of way, buildings, fixtures and
structures on the lands described in paragraph (a) of this subsection; and
(c) All machinery or equipment on the lands described in paragraph (a) of this subsection.
(2) The immunities provided by ORS 105.682 apply only if:
(a) The owner makes no charge for permission to use the land; [ or]
(b) The owner transfers an easement to a public body to use the land; or
[(b)] (c) The owner charges no more than $20 per cord for permission to use the land for
woodcutting.
Approved by the Governor July 28, 1999
Filed in the office of Secretary of State July 28, 1999
Effective date October 23, 1999

APPENDIX K
Chief of Natural Resources Division of the Office of the Attorney General
Jeff Pidot’s Comments
on Conservation Easements

APPENDIX L
Committee to Study Access to
Private and Public Lands in Maine
Meeting Agenda & Materials
October 12, 2001

Panel Discussion with above speakers plus
Jeff Pidot, Natural Resources Division, Office of the Attorney General
Tom Rumpf, The Nature Conservancy
LUNCH BREAK
1:30

Public Access to Lakes within a project licensed by the Federal
Energy Regulation Commission (FERC) – Dan Riley for FLP Energy
Maine and the Independent Energy Producers of Maine

2:00

Committee discussion – Developing Recommendations
* Tracking land transfers
* Standards/ provisions for conservation easements held by the state
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APPENDIX M
Resolve 2001, chapter 31

Resolves of 2001 as Passed at 1st Regular Sess. of 120th Legislature

http://janus.state.me.us/legis/ros/lom/LOM120th/Res1-50/Res1-50-30.htm

RESOLVES
First Regular Session of the 120th
CHAPTER 31
H.P. 1252 - L.D. 1700
Resolve, to Encourage State Monitoring and Management of Conservation Easements
Sec. 1. Pooling of resources for monitoring and management of conservation easements.
Resolved: That the Department of Inland Fisheries and Wildlife, the Department of Conservation, the
Department of Agriculture, Food and Rural Resources and the Atlantic Salmon Commission are
encouraged to pool existing resources for the purpose of monitoring and managing conservation
easements held by each of those state agencies; and be it further
Sec. 2. Coordination by State Planning Office. Resolved: That the Executive Department, State
Planning Office shall to the extent practicable within existing resources coordinate the state monitoring
and management of conservation easements by:
1. Coordinating the pooling of agency resources; and
2. Encouraging state agencies pursuant to section 1 to compile and maintain monitoring information
on all conservation easements they hold and to report annually to the State Planning Office regarding that
information.
Effective September 21, 2001, unless otherwise indicated.
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APPENDIX N
Maps of Access Control Points

