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EXECUTIVE SUMMARY 

During 2023 and 2024, the twelve-member Abandoned and Discontinued Roads Commission 
has met eight times as a full Commission and its Terms, Priorities, and Title 12 Subcommittees 
have met a half dozen times to carry out the duties established by PL 2021, chapter 743, “An Act 
to Establish the Maine Abandoned and Discontinued Roads Commission” and by PL 2023, 
chapter 387 (LD 461) “An Act Regarding Private Ways and Roads.”  

Maine local road law, particularly the law of abandoned and discontinued roads, is complex and 
raises both legal and policy issues, several of which the Maine Legislature has directed the 
Commission to consider. Most recently, PL 2023, chapter 387, stated that the Commission “shall 
review the following terms in the Maine Revised Statutes: ‘private way’; ‘public way’; ‘private 
road’; and ‘public easement’” and “shall determine whether changes to current law would 
improve understanding and use of these terms throughout the Maine Revised Statutes.” 

The bullet points below summarize the Committee’s recommendations: 

• Private Way. This term is defined and used interchangeably with “private road” in
several Maine statutes, and yet these terms often have very different meanings, leading to 
confusion when working with those statutes.  The Commission was unable to comprehensively 
review all of the many instances in Maine statutes in which “private way” is used and to reach 
agreement upon which each instance truly means “private road” and which means “public 
easement.”  However, it did agree upon a set of changes to the Title 23 road association 
provisions in order to begin the process of achieving greater consistency of definition and usage 
of both terms throughout Maine statutes. 

• Public Way. No changes necessary.

• Private Road. The Commission began to consider repeal of the definition of “private
way” at 29-A M.R.S. §101(58) and its replacement with the term “private road” along with 
several related changes to statutes that refer to “private road,” but is not ready to recommend 
these changes until it is reasonably sure this will not lead to unintended consequences.  

• Public Easement. Title 23 creates slightly different sets of “public easement” users,
which is difficult for law enforcement.  The Commission considered amending Title 23 M.R.S. 
§3022 and the statutory abandonment law and placing regulations on the operation of ATVs on
public easements in Title 12, but needs additional time to consider the effects of such changes.

• Public Roadway. The Commission recommends repealing the definition of the term
“Public roadway” in 29-A M.R.S. § 2322(9), and replacing the term “Public roadway” in §2323 
with “Public way.”   

In addition, the Commission considered legislation to address priorities it had identified in its 
report to the Maine Legislature of February 1, 2023, including enactment of a limitation on 
property owner liability for maintenance of public easements where the municipality does not 
plow, maintain, or repair them, but the Commission did not approve a recommendation. 
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I. INTRODUCTION

The 130th Maine Legislature enacted PL 2021, chapter 743, “An Act to Establish the Maine 
Abandoned and Discontinued Roads Commission.” That law directed the formation of the 
Abandoned and Discontinued Roads Commission (the “Commission”) as a standing body that 
would consider specific topics, prioritize additional issues and matters of importance to listed 
parties, and would submit a report to the Legislature by February 1, 2023, and annually thereafter. 
Chapter 743 requested the Commission to consider a wide range of abandoned and discontinues 
road issues: 

A. Consider the following:

1. Property owner liability, including personal injury, property damage and
environmental damage liability resulting from public use of an abandoned or
discontinued road;

2. Public easement retention over an abandoned or discontinued road, including the scope
of permitted and actual public use;

3. Statutory terminology related to abandoned or discontinued roads; and

4. The statutory process for the abandonment or discontinuation of a road, including
barriers to determining the legal status of a road;

B. For matters relating to abandoned and discontinued roads other than those described by
paragraph A, prioritize matters for consideration by the commission by determining which
matters related to abandoned and discontinued roads have a significant negative impact,
qualitatively or quantitively, on:

1. Owners of property that abuts an abandoned or discontinued road;

2. Owners of property accessible only by traveling over an abandoned or discontinued
road;

3. Recreational users of an abandoned or discontinued road;

4. Members of the public;

5. Municipal, county or state governments; and

6. The physical integrity of an abandoned or discontinued road and surrounding land;

C. Develop recommendations on ways to address matters considered by the commission,
including recommendations for statutory changes; and

D. Review legislation affecting abandoned or discontinued roads and provide information to
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joint standing committees of the Legislature upon request. 

The Commission followed this charge and met several times in 2022 and 2023 to prepare and 
submit a report by February 1, 2023 recommending potential statutory changes.  The Commission 
presented that report to the Committee on State and Local Government, and in Spring 2023, also 
provided the Committee with its perspectives on LD 461, “An Act Regarding Private Ways and 
Roads.” 

This year, the 131st Maine Legislature enacted PL 2023, chapter 387, “An Act Regarding Private 
Ways and Roads” (LD 461).  This new law directs the Commission to review the use of the 
following terms in the Maine Revised Statutes: "private way"; "public way"; "private road"; and 
"public easement," and to “determine whether changes to current law would improve 
understanding and use of these terms throughout the Maine Revised Statutes.”  The Commission 
is to submit a report by January 4, 2024 to the Joint Standing Committee on State and Local 
Government, which Committee may report out legislation relating to the report to the Second 
Regular Session of the 131st Legislature. Chapter 743 authorized the Commission to meet more 
than 6 times in 2023 to complete the work described in this section, notwithstanding Title 23, 
section 3036, subsection 5. 

The Commission and its Subcommittees have held fourteen meetings since March 2023, and its 
work to date is summarized in this Report. As the Commission previously has noted, this is a 
complex area of law and policy, and there are wide disagreements within the Commission on some 
of the matters it is charged with reviewing and making recommendations upon.  The Commission 
hopes the recommendations it could find agreement upon and the suggested legislation to implement 
them contained in Appendix D to this Report are helpful to the Committee and ultimately, to the 
Legislature. 

II. COMMISSION PROCESS

A. Commission Meetings

1. First Meeting, March 24, 2023. Discussed and reviewed LD 461 Amendment “C.” The
Commission made recommendations to the draft of LD 461 and testified before the State and Local 
Government Committee their recommendations on the update of language.  

2. Second Meeting, August 3, 2023. Discussed the recently passed LD 461 and charge for the
Commission, and created two subcommittees to work separately on issues so as to be able to streamline and focus 
on the terms and priorities of the and report back to the Commission. Continued discussion of Commission’s 
duties, including planning and scheduling of future meetings: to obtain background information 
and public comment; to evaluate public comment; prioritize issues and reach consensus on 
concerns, issues and potential resolutions of same; and to prepare and adopt report to Legislature. 

3. Third Meeting, September 12, 2023 Discussed the progress and issues that the
subcommittees had made, looked at the proposed Website from InforME. 

4. Fourth Meeting, October 19, 2023. The Commission opened its public hearing and
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left the public hearing open for written comment from the public and from municipal officials. 

5. Fifth Meeting, November 30, 2023. Prioritized issues, and reached consensus on
several concerns, issues, and potential resolutions of same. 

6. Sixth Meeting, December 6, 2023. Review and revised draft Report to Legislature.

7. Seventh Meeting, December 19, 2023. Held hearing for public comment, reviewed
and revised draft Report to the Legislature. 

8. Eighth Meeting, January 3, 2023. Reviewed draft Report to Legislature and approved
final draft Report to be submitted to the Legislature. 

B. Subcommittee Meetings

1. Terms Subcommittee Meetings

a. First Meeting, August 24, 2023. Discussed and reviewed LD 461 and how to research
MRSA Titles of where the terms Private Way, Public Easement, Private Road appear
and conflict.

b. Second Meeting, September 7, 2023. Divided up Terms for Commissioners to review
and to recommend changes.

c. Third Meeting, September 26, 2023. Commissioners agreed to work on putting forth
changes to conflicting and confusing language and to recommend legislative language and
changes.

2. Priorities Subcommittee Meetings

a. First Meeting August 10, 2023. Received public comments, discussed priorities
of how to correct statutes that impinge on Abandoned and Discontinued Roads.

b. Second Meeting, August 28, 2023. Discussed and reviewed priorities that the
Commission had looked at previously.

c. Third Meeting, September 29, 2003. Discussed Limited Liability for
maintenance of public easements, Private Ways, Discontinuance and Abandonment
Statute, access to roads even after discontinuance by the municipality, more time to
file appeals for Discontinuance of Road and Alternative Dispute Resolution.

III. DISCUSSION

A. Terms.  The Commission identified and reviewed laws throughout Maine’s statutes that
contain the terms the Legislature has asked it to review and consider as possible sources of any 
conflicts and confusion. The Commission also reviewed and considered similar terms to ensure 
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these too did not contribute to any misunderstandings in Maine road law.  The Commission’s 
discussion of these terms is summarized below; the reader may consult the Commission and 
Subcommittee meeting minutes in Appendices E, F and G for additional details.  

1. Way.  The definition for this term is at 29-A M.R.S. §101(92) in the State’s highway
laws. 

92. Way.  "Way" means the entire width between boundary lines of a road,
highway, parkway, street or bridge used for vehicular traffic, whether public or
private.

By vote of 10 in favor, 1 opposed1 and 1 absent, the Commission did not find any confusion or 
issues raised by this term, its definition, or its usage, and so recommends no statutory changes 
related to this term. 

2. Private way.  Throughout Maine statutes, this term is defined and used interchangeably
with “private road,” but these terms have very different meanings, leading to confusion.  One of 
the most helpful sets of changes that could emerge from this Commission’s work would be more 
careful and consistent definition and usage of both terms across the several statutes where they 
appear. 

Probably the best description of this duality of definition and of the concept of “private way” in 
Maine statutes is found in the Maine Supreme Judicial Court’s opinion in Franklin Property Trust 
v. Foresite, Inc., 438 A.2d 218 (Me. 1981).  In that case, the question was who owned the way that
served as an entrance to the Promenade Mall in Lewiston, Maine.  Franklin Property Trust argued
that it owned the land on which Foresite had placed a sign in fee, subject to Foresite’s nonexclusive
right-of-way.  Foresite claimed title because the land was a private way and Franklin Property
Trust had failed to reserve title to it under 33 M.R.S. §§ 461 and 462.  Under 33 M.R.S. § 461,

Any conveyance made prior to October 3, 1973 which conveyed land abutting upon 
a town or private way, county road or highway shall be deemed to have conveyed 
all of the grantor's interest in the portion of such road or way, which abutted said 
land unless the grantor shall have expressly reserved his title to such road or way by 
a specific reference thereto contained in said conveyance. This section shall not 
apply to any conveyance of a lot or lots by reference to a recorded plan. 

Franklin Property Trust argued that this statute applied to “private ways” created by public 
authority and not to those created by private agreement. Franklin Property Trust, 438 A.2d 218, 
221. The Law Court noted that the Massachusetts Supreme Judicial Court had explained that
“private way” can be defined in different ways:

The words "private way" are susceptible of different meanings. . . . They commonly mean 
ways of a special type laid out by the public authority for the use of the public. Such 
"'private ways' are private only in name, but are in all other respects public." . . . The words 

1 Commissioner Black voted in opposition to all proposals, registering Maine Woodland Owners’ deep concern for 
the unforeseen and unintended consequences of the proposed legislation. 
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[also] may well mean or include defined ways for travel, not laid out by public authority or 
dedicated to public use, that are wholly the subject of private ownership of the land upon 
which they are laid out by the owner thereof, or by reason of ownership of easements of 
way over land of another person. Id. at 221-222, citing Opinion of the Justices, 313 Mass. 
779, 782, 47 N.E.2d 260, 262-63 (1943). 

 
The Law Court in Franklin Property Trust then reviewed the background of the term “private 
way” and the legislative history and effect of changes in Title 23 M.R.S. on the meaning and usage 
of “private way.”   
 

In Maine, pursuant to former 23 M.R.S.A. § 3001 (repealed effective July 29, 
1976) [and replaced by 23 M.R.S.A. § 3021(2)] municipal officers were 
authorized to "lay out, alter or widen town ways and private ways . . . ." 6  The 
rights of the public in these "statutory" private ways are the same as those in the 
public highway system. Browne v. Connor, 138 Me. 63, 67, 21 A.2d 709, 710 
(1941). The term private way is used "not because the easement is the private 
right of the person benefited but rather to distinguish it from that class of ways the 
cost of which is met entirely from public funds." Id.; See Orrington v. County 
Commissioners, 51 Me. 570, 573 (1863) (Kent, J., concurring, noting distinctions 
between town and private ways). The term private way has also been used in 
reference to other than the statutory private ways established under the former 23 
M.R.S.A. § 3001. See e.g., 29 M.R.S.A. § 944 (Rules of the Road, private road 
includes private road, a private way of any description, an alleyway or a 
driveway); 17-A M.R.S.A. § 104(5)(B) (use of force in defense of premises; 
premises includes lands, private ways, and any buildings thereon); Richardson v. 
Richardson, 146 Me. 145, 78 A.2d 505 (1951) (common law presumption that 
conveyance to side of highway includes grantor's interest in highway not 
applicable when land bounded by private way); Hultzen v. Witham, 146 Me. 118, 
123, 78 A.2d 342, 344 (1951) (common easement of passage referred to as private 
way to distinguish from public way); Graham v. Lowden, 137 Me. 48, 50, 15 
A.2d 69, 71 (1940) (distinguishes between common law and statutory nuisance on 
basis of whether right-of-way obstructed is a private way established by statute); 
State v. Clements, 32 Me. 279, 282 (1850) (road to mill which public had no right 
to use referred to as a private way) overruled on other grounds Young v. Braman, 
105 Me. 494, 75 A. 120 (1909).  Id. at 222. 

 
The Law Court noted that when the Legislature amended the State’s roads and ways laws in 1976, 
“private ways” created under the former 23 M.R.S.A. § 3001 became “public easements” – a term 
that “eliminated and replaced” the term “private way.”  Id. at 223-224.  It held that 33 M.R.S. § 
461 did not apply to the Franklin Property Trust/Foreside dispute, because it concluded “that the 
Legislature did not intend to include within the provisions of the Roads and Ways Act private 
ways created by private agreements such as the one over the Sign property.” Id. at 225.  Other 
historical reviews of the term “private way” in Maine law may be found in Browne v. Connor, 
138 Me. 63, 21 A.2d 709 (1941), Brown v. Warchalowski, 471 A.2d 1029 (Me. 1984), and 
Fayette v. Manter, 528 A.2d 887 (Me. 1987). 
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In sum, the term “private way” as defined in 23 M.R.S. § 3021(2) and used in the Title 23 Maine 
road and highway statutes and in the Title 33 Roads and Ways Act means a way laid out and 
accepted by the municipality under State law in which the public has the same rights of access as it 
does in town ways, and is now referred to as a “public easement.”  It also means the public right of 
access automatically retained upon discontinuance under the former 23 M.R.S.A. § 3001, now 23 
M.R.S.A. § 3026-A, which also now is referred to as a “public easement.”  This is the approach the 
Commission takes in its recommendations to clarify the use of the term “private way” in Maine 
statutes. 

 
a. Title 23. 

 
1) The Commission observes that the definition of “private way” at 23 M.R.S. 

§1903(10-A) illustrates the confusion caused by these road terms—it defines “private way” to 
include both roads with solely private rights of access, and roads with public rights of use:   

 
10-A.  Private way.  "Private way" means a private road, driveway or public 
easement as defined in section 3021. 

 
While this definition of “private way” is solely for purposes of the Billboard Act, this definition is 
at odds with usage of the term in Maine statutes since 1821, which does not include a solely private 
road or driveway.  A change to 23 M.R.S. §1914(10) to repeal the use of this term and to change 
the requirement that on-premises signs be located outside the public right-of-way limits within 300 
feet of the junction of the public way and private roads, driveways, or public easements as defined 
in section 3021 would achieve the desired end and would be consistent with the Commission’s 
overall goal of using these road terms more precisely and consistently.  However, the Commission 
is not prepared to make a recommendation in this regard without further investigation of the 
possible impacts of this change. 
 

2) The Commission also observes that the term “private way” as used in the road 
association statutes that permit the creation of a road association to maintain and repair ways (Title 
23 M.R.S. Chapter 305, Subchapter 2) initially meant “private road” in 23 M.R.S. §§ 3101-3104, 
and “public easement” in § 3105-A.  A more recent amendment to §§ 3101-3104 to add “private 
roads” to these statutes may have made the statutes more understandable, in that road associations 
clearly now are authorized to be created to repair and maintain private roads, but raises the 
question of what “private way” means in that context.  
 
By vote of 8 in favor, 2 opposed, and 2 absent, the Commission recommends 1) replacing the term 
“private way” with “public easement,” 2) adding a definition for “private road,” 3) permitting 
landowners with land abutting a public easement that the municipality does not repair or maintain 
to form a road association under this statutory road association structure; and 4) to clarify and 
codify existing law that a municipality’s legislative body may authorize that municipality to plow, 
maintain, and repair a public easement to the extent directed by the legislative body.  This would 
provide another option besides individual or informal private maintenance and repair efforts for 
those who rely on such a public easement for access. (Appendix D, Draft Proposed Legislation, 
Section 1) 2 

 
2 Voting in opposition to these changes, Commissioner Manter raises the concern that allowing the option of 
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b. Title 29-A.   

 
The Commission also discussed, as part of the introduction of greater consistency and clarity to 
Maine road law, the concept of repealing the term “private way” in 29-A M.R.S. §101(58).  This 
term and its definition undoubtedly are sources of confusion since the term mixes the concepts of 
private roads and public easements together:  

 
(58) Private way.  “Private way” means a way privately owned and maintained 
over which the owner may restrict use or passage and includes a discontinued way 
even if a public recreation easement has been reserved.”   

 
This definition, with its combination of private road ownership, maintenance and control, 
and a public easement over which the public has “unfettered right of access” (Fayette v. 
Manter, 528 A.2d 887, n.1 (Me. 1987)) is internally contradictory and so the Commission 
considered recommending its repeal and replacement by a definition of “private road” as 
described below in this Report.  However, the Commission is not prepared to recommend 
this change without further investigating and considering the many instances in which this 
term appears in Maine statutes to avoid unintended consequences. 
 

3. Public way.  The definition of this term for purposes of the State’s motor vehicle 
operation laws is found at 29-A M.R.S. §101(59): 

 
59. Public way. "Public way" means a way, owned and maintained by the State, a 
county or a municipality, over which the general public has a right to pass. 

 
The Commission considered this definition, which appears satisfactory 1) for its location, in the 
title that governs operation of motor vehicles on State, county and municipal roads and highways, 
and 2) for its function, to distinguish these ways from private roads where there is no public right 
to pass.  (There is, however, an open question whether a “public easement,” where there is a public 
right to pass and municipal government has the right but not the obligation to maintain the way, is 
a “public way.”) 
 
The Commission recognizes that the term “public way” is defined differently in a section of Title 
23 and in other titles, but the Commission does not believe this causes any confusion because these 
other definitions are limited to the purposes of the particular title or chapter in which they appear:   

 
establishing a statutory road association to maintain a public easement that the municipality does not plow, repair, or 
maintain creates the possibility that a landowner on that road could be forced to pay for maintenance of the public 
easement.  It is well established that under Maine’s “public purpose doctrine” cases that public funds cannot be 
spent for private purposes, such as plowing, maintaining, and repairing private roads.  See Opinion of the Justices, 
560 A. 2d 552 (Me. 1989).  Commissioner Manter asks whether the converse is constitutional – can State 
government require a person to spend private funds for a public purpose?  She contends that this constitutes a taking 
of private property for public use without due process and without just compensation, in violation of the 5th and 
14th Amendments to the U.S. Constitution and Article 1, section 21 of the Maine Constitution, and adds that forcing 
someone to maintain a public road for the public’s use with no pay is involuntary servitude, in violation of the 13th 
Amendment to the U.S. Constitution. She urges that the Maine Legislature declare this a “solemn occasion” and ask 
the Maine Supreme Judicial Court to provide its opinion on this question. 
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• Title 23 M.R.S. §1903.  A different definition of “public way” appears in the Maine 

Highway Traveler Information Act, or the Maine “Billboard Law” (at 23 M.R.S. §1903(11)), 
which reads: 

 
11.  Public way.  "Public way" means any road capable of carrying motor vehicles, 
including, but not limited to, any state highway, municipal road, county road, 
unincorporated territory road or other road dedicated to the public.  
 

This Title 23 definition is used only in the Billboard Law chapter (in 23 M.R.S. §1914 (10)); this 
chapter is devoted to the regulation of signs visible from public ways in order to prevent driver 
distraction, which is the reason for mentioning motor vehicles.  (This definition, with its “dedicated 
to the public” language may be broad enough to encompass “public easements,” where there is a 
public right to pass, but the road is owned privately); 

 
• Title 25 M.R.S. §2905. Department of Public Safety statutes, where “public way” is used to 

mean “all roads and driveways on lands maintained for the State Government at the capital area or 
other state-controlled locations in Augusta”; 

 
• Title 34-A M.R.S. §1001(15). Department of Corrections statutes, where “public way” is 

used to mean a road or driveway on land maintained by the State at the correctional facilities; and  
 
• Title 34-B M.R.S. §1001(6). Department of Health and Human Services statutes, where 

“public way" means a road or driveway on land maintained by the State at the state institutions 
under the jurisdiction of DHHS Behavioral and Developmental Services property. 
 
For the reasons stated above, by a vote of 10 in favor, 1 opposed and 1 absent, the Commission 
does not recommend any statutory changes related to this term.  No confusion or issues are raised 
by this term or its different definitions and usage in other titles, and so the Commission 
recommends no statutory changes related to this term.   

 
4. Private road.  As discussed above, the term “private road” is used in Maine statutes 

interchangeably with “private way,” when these actually are very different terms.  A “private way” 
under Maine law references a way that is privately owned, but over which the public has rights of 
access and that the municipality may, but is not obligated to, maintain.  The Commission considers 
a “private road” to mean a way privately owned and maintained over which the owner may restrict 
or control use or passage.   
 
As noted above, as part of the introduction of greater consistency and clarity to Maine road law, 
the Commission arrived at the concept of repealing the term “private way” in 29-A M.R.S. 
§101(58).  This term and its definition undoubtedly are sources of confusion since the term mixes 
the concepts of private roads and public easements together:  
 

(58) Private way.  “Private way” means a way privately owned and maintained 
over which the owner may restrict use or passage and includes a discontinued way 
even if a public recreation easement has been reserved.”   
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The Commission considered replacing the definition of “private way” at §101(58) with this 
definition of the term “private road,” taken in part from the “private way” definition: 
 

“Private road” means a way privately owned and maintained over which the owner 
may restrict use or passage. 
 

(Commissioner Manter prefers this formulation of a “private road” definition: 
 

“Private road”  means a way that is privately owned and over which there are no 
public rights of access and passage.) 
 

The Commission also considered employing this definition of “private road” to replace “private 
way” where it appears in various Title 17 and 17-A criminal statutes and in Title 29-A motor 
vehicle operation statutes, such as the following. 
 

a. Title 17 
 
1) 17 M.R.S.A. § 3853-C, “Trespass by motor vehicle,” uses the term “private 

way” as part of a prohibition against parking a motor vehicle within a way to prevent passage on 
that way, and along a public highway to prevent entry and passage to that way.  Is this intended to 
protect access to and within purely private driveways and private roads, or also to and within 
“public easements” over which the public has a right of access and which the municipality has the 
right but not the obligation to maintain?  The Commission considered that if it is the former, 
changing the term “private way” the term to “private road as defined in title 29-A, section 
101(58),” but if it is the latter (as is likely, since the municipality has no authority to enforce 
parking on private roads) the changing the term “private way” in § 3853-C to “public easement” to 
avoid any confusion.  

 
b. Title 17-A - Maine Criminal Code 
 

1) 17-A M.R.S.A. § 104, “Use of force in defense of premises” uses the term 
“private way,” including it in subsection 5 as part of the “premises” a person may defend. The 
authority given here under this statute is to “A person in possession or control of premises,” 
indicating that the authority to use force is to defend private property.  However, the term “private 
way” in Maine road and highway law in Title 23 is recognized as an antiquated term that was 
replaced by “public easement” over which the public has a right of access passage and which the 
municipality has the right but not the obligation to maintain – it is not purely private property.  
Therefore, the Commission considered changing the term “private way” in subsection 5 to “private 
road as defined in title 29-A, section 101 (58)” to ensure that the term does not include roads with 
public access rights and possibly public maintenance.  

 
2) 17-A M.R.S.A. § 361-A, “Permissible inferences against accused” in subsection 

2 establishes the inference that a defendant had stolen property if the defendant had “concealed 
unpurchased property stored, offered or exposed for sale while the defendant was still on the 
premises of the place where it was stored, offered or exposed or in a parking lot or public or private 
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way immediately adjacent thereto … .”  If the term “private way” as used here means a privately 
owned and maintained road and not the antiquated term equivalent to a “public easement” over 
which the public has a right of access and which the municipality has the right but not the 
obligation to maintain, then the reference to “private way” in subsection 5 perhaps should be 
changed to “private road as defined in title 29-A, section 101 (58).” If, however, the term “private 
way” as used here means a “public easement” over which the public has a right of access and 
which the municipality has the right but not the obligation to maintain, then the reference to 
“private way” in subsection 5 could be changed to “public easement as defined in title 23, section 
3021.”  

 
c. Title 23. 

 
1) As previously discussed in the “private way” discussion above, the Commission 

also reviewed the definition of “private way” at 23 M.R.S. §1903(10-A), which illustrates the 
confusion of these road terms by defining “private way” to include both roads with solely private 
rights of access and roads with public rights of use:   

 
10-A.  Private way.  "Private way" means a private road, driveway or public 
easement as defined in section 3021. 

 
This “private way” definition is solely for purposes of the Billboard Act.  Repeal of §1903(10-A) 
and a change to 23 M.R.S. §1914(10) to require on-premises signs to be located outside the public 
right-of-way limits within 300 feet of the junction of the public way and private roads, driveways, 
or public easements as defined in sections 3021 and 3022 would achieve the desired end while 
eliminating the term "private way." 
 

d. Title 29-A Motor Vehicles and Traffic 
 

1) In Title 29-A M.R.S. § 2053, “Right of way private to public intersection,” 
subsection 4 provides as follows: “4. Private to public intersection.  An operator of a vehicle 
entering a public way from a private way must yield the right-of-way to a vehicle on the public 
way or to a pedestrian. After yielding, the operator of the vehicle must proceed cautiously.  For the 
purposes of this subsection, "private way" means any way or road access onto a public way, 
including an alley, driveway or entrance.”  Because the term “private way” carries with it the 
concept of public rights of access and passage which are not consistent with the intent of this 
subsection, the Commission discussed changing “private way” to “private entry,” and adding that 
“For the purposes of this subsection, "private entry" means any way or road access onto a public 
way, from a private road, alley, driveway, or entrance.” to eliminate confusion.  

 
2) In Title 29-A M.R.S. § 2063, “Bicycles, roller skis, toy vehicle and scooters,” 

the last sentence now reads: “This subsection may not be construed to limit the authority of the 
owner of a private way or the owner of private property to restrict or allow the operation of electric 
bicycles on the owner's private way or private property.”  The Commission believes the intent is to 
allow the owner of a private road over which there is no right of public access and passage to 
control the operation of electric bicycles on that private road, and so considered changing the term 
“private way” with “private road.”  Otherwise, if “public easement” were substituted for “private 
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way” here, a private landowner would be permitted to block access to a way over which a public 
easement exists; generally, it is the municipality holding the public easement that has the right to 
regulate public access over that public easement, not an abutting private landowner.  

 
3) In Title 29-A M.R.S. § 2356, “Operation of a vehicle exceeding registered 

weight,” authorizes imposition of vehicle weight restrictions on public ways. Subsection 6 now 
exempts “private ways” from this authority (“6.  Private ways exempted.  This section does not 
apply to operating on private ways.”).  However, this would exempt public easements from vehicle 
weight restrictions, and yet these are open to public rights of access and passage and may be 
maintained by a municipality.  The Commission considered replacement of “private ways” with 
“private roads” to read as follows: “(6) Private roads exempted. This section may not be construed 
to limit the authority of the owners of a private road or the owner of private property to restrict or 
allow overweight vehicles on the owner’s private road or private property.”  
 
Again, Commission members believe one of the most helpful sets of changes that could emerge 
from its work would be the consistent definition and usage of both terms across the several statutes 
where the terms appear, and so this was the intent of the Commission’s review here.  However, 
after identifying several problem areas listed above resulting from inconsistent and perhaps 
erroneous use of the terms “private road” and “private way” in State statutes, the Commission is 
unable at present to make recommendations to eliminate those errors and inconsistencies for fear of 
generating new and unintended problems.  The Commission will resume its consideration of these 
terms in the future. 

 
5. Public easement.  Public easements are created or arise through three major 

ways: termination of municipal town way rights (through discontinuance or statutory 
abandonment); reclassification of what formerly were called “private ways” provided to and 
accepted by municipalities to connect uncultivated lands to public ways; and most recently, 
creation of ways to provide recreational access.  These are summarized in Title 23 M.R.S. § 3021.  
Municipalities and village corporations have the right, but not the obligation, to maintain public 
easements to whatever level the municipality’s or village corporation’s legislative body may vote.  
23 M.R.S. § 3105-A.   

 
Because of concerns over potential All-Terrain Vehicle (ATV) damage to public easements, 
particularly where the public easements are not maintained by a municipality or village 
corporation, but by abutters individually or in a road association, Maine’s Legislature amended the 
statutory abandonment law and 23 M.R.S. § 3022 to provide that public easements created 
thereunder are limited to rights of access by foot or motor vehicle as defined in Title 29-A M.R.S. 
§ 101(42). Since neither an ATV nor a snowmobile is a “motor vehicle” as defined by Title 29-A, 
this means that neither ATVs nor snowmobiles may be operated on these specific public easements 
– those created by statutory abandonment that is completed after June 2021 (23 M.R.S. § 3028-
A(5)(B)), and those laid out to connect cultivated land to public ways after September 1995 (23 
M.R.S. § 3022).  ATVs and snowmobiles, however, may be operated on other public easements. 

 
Because this dichotomy is not an easy one for law enforcement to recognize and enforce in the 
field, the Commission considered repealing the language added to 23 M.R.S. § 3028-A(5)(B) and 
to 23 M.R.S. § 3022 to prohibit non-motor vehicle operation on those public easements.  This 
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would mean that ATVs could be operated on any public easement, however created.  Any problem 
with ATV operation on public easements would be resolved by a change to the ATV regulations in 
Title 12 that affects all public easements, no matter how or when created. In particular, the 
Commission examined a possible amendment to12 M.R.S. § 13157-A(6)(A) to prohibit the 
operation of an ATV on a public easement without the permission of 1) the municipality if the 
public easement is repaired and maintained by the municipality, or if not, 2) the abutting 
landowners.  However, the municipality could only provide such permission or designation by 
action of its legislative body (town meeting or town or city council) after notice provided by and 
public hearing conducted by the municipal officers (select board or town or city council). 
Commissioners representing snowmobile and ATV groups and State natural resources agencies 
objected to this proposal, and the Commission will address the issue and alternative approaches in 
future meetings.  

 
6. Public Roadway.  Although not a term that the Legislature had listed for the 

Commission to address, its definition of “Public Roadway” and its single use in Maine law raises 
similar issues.  Title 29-A M.R.S. § 2322, which is part of the Bicycle & Roller Skis Safety 
Education Act, defines (and uses in § 2323) the term “public roadway” as follows: 

 
9.  Public roadway.  "Public roadway" means a right-of-way under the jurisdiction 
and control of the State or a local political subdivision of the State for the use 
primarily by motor vehicular traffic.  

 
The term “public roadway” is not used in any other Maine statute. It does not seem to require a 
new term and definition when the Act could as easily employ the term “public way.”   
 
Therefore, by a vote of 10 in favor, 1 opposed and 1 absent, the Commission recommends 
repealing the term “Public roadway” defined in 29-A M.R.S. § 2322(9) and replacing the term 
“Public roadway” in §2323 with “Public way.”  “Public way” already is defined for purposes of 
Title 29-A in 29-A M.R.S. §101(59). (Appendix D, Draft Proposed Legislation, Sections 13 and 
14) 

 
B. Priorities 
 

1. Limitation on Landowner Liability. One of the priorities identified by the 
Commission in its February 4, 2023 Report was creation of a statutory limitation on liability of 
landowners who maintain, repair, and/or plow a public easement where the municipality has not 
voted to do so.  The Commission investigated this possibility and examined a draft based upon the 
limitation of landowner liability for recreational use of property found at 14 M.R.S. § 159-A as a 
basis for providing this limitation.  However, the Commission’s motion to approve this 
recommendation failed on a tie vote of 5 in favor, 5 opposed, 1 abstention and 1 absent. 

 
2. Protection of Public Easements.  To preserve the usefulness of public easements for 

those who live along or use the property abutting public easements and to warn persons of the 
liability for damaging a public easement, the Commission discussed requiring municipalities to 
post a sign at the entrance to any public easement within its boundaries that reads: “Warning: 
Damaging a Public Easement With a Motor Vehicle Is a Class E Crime.” The Commission did not 
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take a vote on this recommendation and may revisit it in the future. 
 

3. Buyer/Seller Disclosures. The Commission was unable to reach this matter, but 
likely will take it up in the future. 

 
4. Public Use of Public Easements not Maintained by Municipality. The 

Commission recognizes that one of the biggest areas of conflict on discontinued and abandoned 
roads is the use of public easements by those who do not need to use the easement to access their 
property by necessity.  The result is that those who need to use the property end up maintaining 
the road for the general public, but do not have the authority to control access or use. The 
Commission will continue to discuss solutions to this important problem. 

 
5. Access Over Abandoned and Discontinued Roads with No or Disputed Public 

Easement.  The Commission recognizes that another of the biggest issues for its future 
consideration is access over abandoned and discontinued roads where there is no public 
easement or the existence of a public easement is disputed, and access is blocked or limited by 
one or more landowners. 
 
IV. RECOMMENDATIONS 
 
The Commission makes the following recommendations for changes to Maine statutes regarding 
these terms and priorities.  Appendix D contains corresponding “Draft Abandoned and 
Discontinued Roads Commission Proposed Legislation” that places these recommended changes 
in legislative format: 
 

A. Terms. 
 

1. Public Way. The Commission recommends no changes. 
 
2. Private Way. The Commission recommends replacing the definition of the term 

“private way” in 23 M.R.S. § 3101(1) with the definition of the term “public easement,” adding a 
definition of “private road,” replacing the term “private way” where it appears in 23 M.R.S. §§ 
3101-3104 with “public easement that is not maintained or repaired by the municipality,” and in 
§ 3105-A, substituting the term “public easement” for “private way” with the addition of a 
recognition of municipal authority to plow, maintain and repair public easements.  Additional 
changes to other statutes where this term appears were proposed but time did not permit the 
Commission to reach agreement on these changes. 

 
3. Private Road. The Commission recognizes that the definition of this term and 

revision of its usage in several statutes is necessary to carrying out the Legislature’s charge, but 
is unable to make recommendations for amendments at this time. 

 
4. Public Easement. The Commission recognizes there are problems with the different 

definitions of this term, but is unable to make recommendations for amendments at this time. 
 
5. Public Roadway. The Commission recommends repealing the definition of the term 
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“Public roadway” in 29-A M.R.S. § 2322(9), and replacing the term “Public roadway” in §2323 
with “Public way.”  (“Public way” already is defined for purposes of Title 29-A in 29-A M.R.S. 
§101(59).)  
 

B. Priorities. 
 

The Commission was unable to make recommendations on legislation to address priorities it had 
identified in its report to the Maine Legislature of February 1, 2023, such as Landowner Liability 
Limitations and Buyer/Seller Disclosures.  

 
V. CONCLUSION 
 
The Commission hopes this Report and these recommendations are helpful to the Legislature.  
As the Commission proceeds with its work, it hopes to offer additional suggestions for changes 
to Maine law to provide greater certainty and protections for landowners, road users, members of 
the public, the real estate sector, and State, local and county government officers.  The 
Commission will review legislation affecting abandoned or discontinued roads and provide 
information to joint standing committees of the Legislature upon request. The Commission is 
prepared to assist the Legislature in this regard upon request. 
 
Finally, the Commission wishes to share with the State and Local Government Committee two 
recent positive outcomes of its work and its members’ work.  First, Commission member Peter 
Coughlan of MaineDOT’s Local Roads Center has made much progress improving the 
Department’s MapViewer online tool. These improvements should make local road information 
much more readily available and useful to the public.  Second, after much effort by our 
Assistant, Heather Leavitt-Soni, the Commission now has its own website 
(https://www.maine.gov/adrc/ ) as well as a YouTube channel where people can watch all of our 
meetings, and we are developing a list of persons to receive notice of future Commission 
meetings and activities. 
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DRAFT 

ABANDONED AND DISCONTINED ROADS COMMISSION 

PROPOSED LEGISLATION 

1-5-2024 

 

Section 1. Title 23, Chapter 305, Subchapter 2, as last amended by PL 2023, c. 387, is amended 
to read as follows: 
 

SUBCHAPTER 2 
PRIVATE ROADS AND PRIVATE WAYSPUBLIC EASEMENTS 

 
 
§3101.  Call of meetings; maintenance; repairs 
 

1. Definitions.  As used in this subchapter, unless the context otherwise indicates, the 
following terms have the following meanings. 
 

A.  "Private way" “Public easement” means a public easement as defined has the same 
definition as in section 3021, subsection 2.   
 
B.  "Repairs and maintenance" does not include paving, except in locations where 
pavement does not exist if approved by an affirmative vote of at least 3/4 of the owners 
of all the parcels benefited by the private road, private way public easement not 
repaired or maintained year-round by the municipality or bridge at a meeting called in 
accordance with subsection 2 or in locations where limited paving is demonstrated to be 
a cost-effective approach for fixing an erosion problem or to repair and maintain 
pavement existing for at least 8 years.  "Maintenance" includes, but is not limited to, 
snowplowing, snow removal, sanding and ice control; grading and adding gravel and 
surface material; installing reclaimed asphalt or grinding existing pavement for reuse; 
installing, cleaning and replacing culverts; creating and maintaining ditches, drains and 
other storm water management infrastructure; creating and maintaining sight distances 
on curves and at intersections; and cutting brush, trees and vegetation in the right-of-
way.   
 
C.  “Private Road” means a way privately owned and maintained over which the owner 
may restrict use or passage. 
 

Or 
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C. “Private Road” means a way privately owned and maintained over which there are no 
public rights of access. 
 
2.  Call of meeting.  When 4 or more parcels of land are benefited by a private road, 

private way public easement not repaired or maintained by the municipality or bridge, as an 
easement or by fee ownership of the private road, private way public easement or bridge, 
the owners of any 3 or more of the parcels, as long as at least 3 of the parcels are owned by 
different persons, may make written application to a notary public to call a meeting.  The 
notary may issue a warrant or similar written notice setting forth the time, place and 
purpose of the meeting. Copies of the warrant or similar written notice must be mailed by 
means of the United States Postal Service to the owners of all the parcels benefited by the 
private road, private way public easement or bridge at the addresses set forth in the 
municipal tax records at least 30 days before the date of the meeting. The notice must 
inform the owners of the planned meeting's agenda and specify all items to be voted on, 
including, but not limited to, all proposed budget items or amendments that will determine 
the amount of money to be paid by each owner pursuant to subsection 5.  Subsequent 
meetings may be called in the same manner or by a commissioner or board appointed at a 
previous meeting pursuant to subsection 5. 

 
3.  E-mail.  E-mail may be used as an alternative to United States mail for sending 

notices and other materials under this section with the agreement of the receiving party as 
long as the communication includes the current address and telephone number of the 
sender for purposes of verification. 
 

4.  Voting.  Each parcel of land benefited by a private road, private way public easement 
not repaired or maintained by the municipality or bridge represents one vote under this 
section; except that, if the bylaws of the association authorize more than one vote, then 
each parcel may represent no more than 2 votes under this subsection.  The call to a 
meeting may state that an owner may elect in writing to appoint another owner to vote in 
the owner's stead.  Owners voting by absentee ballot must be polled on all voting items that 
were not included in the agenda and the final tally must be reported to the owners. 

 
4-A.  Road associations.  A road association under this subchapter through its 

commissioner or board may address present and future repair and maintenance of a private 
road, private way public easement not repaired or maintained by the municipality or bridge 
as authorized by the owners at meetings called and conducted pursuant to this section until 
the association is dissolved by a majority vote of its members. 

 
5.  Commissioner or board; assessment for repair, maintenance and other costs.  The 

owners of parcels of land benefited by a private road, private way public easement not 
repaired or maintained by the municipality or bridge at a meeting called pursuant to 
subsection 2 may choose a commissioner or board, to be sworn. By a majority vote of the 
owners present and voting in person or by written proxy or absentee ballot, the owners 
may determine what repairs and maintenance are necessary and the materials to be 
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furnished or amount of money to be paid by each owner for repairs and maintenance and 
may determine the amount of money to be paid by each owner for other costs, including, 
but not limited to, the cost of liability insurance for the officers, directors and owners and 
costs of administration. The determination of each owner's share of the total cost must be 
fair and equitable and based upon a formula provided for in the road association's bylaws or 
adopted by the owners at a meeting called and conducted pursuant to this section.  The 
commissioner or board shall report the outcome of all votes to all the owners by United 
States mail within 30 days. Special assessments for emergency repairs and maintenance 
may be made at a duly held meeting called for that purpose.  Emergency repairs and 
maintenance are those actions necessary to maintain or restore the functionality of the 
private road, private way public easement or bridge. 

 
5-A.  Easements.  A road association under this subchapter may negotiate an easement 

for the installation of a ditch, drain, culvert or other storm water management 
infrastructure to benefit the private road, private way public easement not repaired or 
maintained by the municipality or bridge.  The easement must specify when a ditch, drain, 
culvert or other storm water management infrastructure must be maintained and include 
reasonable performance standards to guide the timing and extent of its upkeep and repair.  
The easement must also be recorded at the registry of deeds in the county in which the 
property subject to the easement is located.  A ditch, drain, culvert or other storm water 
management infrastructure subject to an easement under this subsection must be under 
the control of and maintained by the road association. 

 
6.  Commercial or forest management purposes.  This section does not apply to a 

private road, private waypublic easement or bridge constructed or primarily used for 
commercial or forest management purposes. 
 

7.  Immunity from suit.  A commissioner, board or owner of a parcel of land who 
undertakes activities of a road association under this subchapter is immune from civil 
liability in all actions by owners or lessees of other lots for the following activities: 

A.  The determination of repairs and maintenance to be undertaken; 
B.  The determination of materials to be furnished or amount of money to be paid by 
each owner for repairs and maintenance;   
C.  The collection of the money from each owner; and   
D.  The awarding of a contract authorized under section 3103.   

 
8.  Environmental violations.  Notwithstanding subsection 7, a commissioner, board or 

owner of a parcel of land is not immune from an enforcement action for a violation of law 
under the jurisdiction of the Department of Environmental Protection or a municipality. 
 

9.  Insurance.  A road association under this subchapter may purchase liability insurance 
to defend and indemnify the road association's officers, directors and owner members for 
any and all claims of liability or violation of law concerning the private road, public 
easement not repaired or maintained by the municipality private way or bridge and may 
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include the costs of such insurance in the determination of each owner's share of the total 
cost under subsection 5. 
 
§3102.  Commissioner's or board's duties; neglect of owners to pay 
 

The commissioner or board chosen under section 3101, with respect to the private road, 
private way public easement not repaired or maintained by the municipality or bridge, has 
the powers of a road commissioner.  If any owner, on requirement of the commissioner or 
board, neglects to furnish that owner's proportion of labor, materials or money, the same 
may be furnished by the other owners and recovered of the owner neglecting to pay in a 
civil action, together with costs of suit and reasonable attorney's fees.  Such civil action may 
be brought in the name of and by the road association created pursuant to this subchapter 
and the decision to bring that civil action may be made by the commissioner or board or as 
otherwise provided for in the road association's bylaws.  The commissioner's or board's 
apportioning of the cost of repairs to the road undertaken pursuant to the provisions of 
section 3101 may not exceed 1% of an individual owner's municipal property valuation in 
any calendar year.  

 
§3103.  Contracts for repair; reserve accounts 
 

The owners, at a meeting held under section 3101, may by a majority vote of the 
owners present and voting in person or by written proxy or absentee ballot authorize:   

 
1.  Contract for repair.  A contract for repairs or maintenance to the private road, 

private way public easement not repaired or maintained by the municipality or bridge by 
the year or for a lesser time and may raise money for that purpose pursuant to section 
3101, subsection 5; and 

 
2.  Reserve account.  A reserve account to be established to hold funds solely to be used 

for repairs and maintenance. 
 
§3104.  Penalties and process 

Money recovered under sections 3102 and 3103 is for the use of the owners.  In any 
notice of claim or process for the money's recovery, a description of the owners as owners 
of parcels of land benefited by the private road, private way public easement not repaired 
or maintained by the municipality or bridge by name, clearly describing each owner's parcel 
of land by the book and page number of the owner's deed as recorded in the county's 
registry of deeds and the private road, private waypublic easement or bridge, is sufficient.  
If the private road, private way public easement or bridge is shown on a plan recorded in 
the county's registry of deeds, the plan's recording reference is sufficient. Such process is 
not abated by the death of any owner or by the transfer of any owner's interest.  Any 
money owed pursuant to section 3101, 3102 or 3103 is an obligation that is personal to the 
owners of the subject parcels, jointly or severally, and also burdens the parcel and runs with 
the land upon the transfer of any owner's interest.  After June 30, 2018, any money owed 
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pursuant to section 3101, 3102 or 3103 is not an obligation that burdens the parcel or runs 
with the land upon the transfer of any owner's interest unless a notice of claim is recorded 
in the county's registry of deeds prior to the transfer.  A notice of claim filed in the registry 
of deeds expires 6 years from the date of recording unless extended prior to the expiration 
by recording of a notice of extension of the notice of claim.  A recorded notice of claim may 
be extended for additional 6-year periods until the claim is paid.  The commissioner or 
board may cause to be recorded in the county's registry of deeds a notice of claim for 
money owed pursuant to section 3101, 3102 or 3103 that is more than 90 days delinquent 
and may add to the amount owed the recording costs for filing the notice of claim.  The 
recording of such notice does not constitute slander of title.  Before recording such notice 
or service of process of a complaint for collection in a civil action, the commissioner or 
board shall give the owner against whom such action is to be taken written notice, in the 
same manner as written notices of meetings are provided for in section 3101, of the 
intended action if the debt is not paid within 20 days of the date of the written notice.  This 
written notice to cure must be sent at least 30 days before the recording of the notice of 
claim or the service of process of the complaint for collection in a civil action.   
 
§3105-A.  Use of town equipment 
 

The inhabitants legislative body of any town or village corporation at a legal town or 
village corporation meeting may authorize the municipal officers of the town or assessors of 
the village corporation to use its highway equipment on private wayspublic easements 
within such town or village corporation to plow, maintain, and repair such public easements 
to the extent directed by the legislative body and whenever such municipal officers or 
assessors consider it advisable in the best interest of the town or village corporation for fire 
and police protection.   

 
§3106.  Municipal assistance for purposes of protecting or restoring natural resources 
 

1. Protection or restoration of great ponds through repairs to private roads, private 
wayspublic easements or bridges.  For the purpose of protecting or restoring a 
great pond, as defined in Title 38, section 480-B, subsection 5, a municipality may 
appropriate funds to repair a private road, private waypublic easement or bridge to 
prevent storm water runoff pollution from reaching a great pond if: 
 

A. The private road, way public easement or bridge is within the watershed of the great 
pond;   
 

B.  The great pond: 
(1)  Is listed on the Department of Environmental Protection's list of bodies of water 
most at risk pursuant to Title 38, section 420-D, subsection 3; 
(2)  Has been listed as impaired in an integrated water quality monitoring and 
assessment report submitted by the Department of Environmental Protection to the 
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United States Environmental Protection Agency pursuant to the federal Clean Water 
Act, 33 United States Code, Section 1315(b) at least once since 2002; or 
(3)  Is identified as having threats to water quality in a completed watershed survey 
that uses a protocol accepted by the Department of Environmental Protection 
 

B. The Department of Environmental Protection or the municipality determines that 
the private road, way public easement or bridge is contributing to the degradation 
of the water quality of the great pond based upon an evaluation of the road, way or 
bridge using a protocol accepted by the department;   
 

C. The repair complies with best management practices required by the Department of 
Environmental Protection; and  

 
D.  The private road, way public easement or bridge is maintained by a road association 

organized under this subchapter or Title 13-B.   
 

1-A.  Protection or restoration of protected natural resources through repairs to 
certain private roads, wayspublic easements, bridges or storm water management 
systems.  For the purpose of protecting or restoring a protected natural resource, a 
municipality or a regional community and economic development organization may 
appropriate funds to repair a private road, waypublic easement, bridge or storm water 
management system to prevent storm water runoff pollution from reaching a protected 
natural resource if: 

 
A.  The private road, waypublic easement, bridge or storm water management system is 
within the watershed of the protected natural resource or is located within or 
immediately adjacent to the protected natural resource;   
 
B.  With respect to a protected natural resource that is a great pond only, the great 
pond satisfies the criteria listed in subsection 1, paragraph B;  
 
C.  The Department of Environmental Protection, the municipality or the regional 
community and economic development organization determines that the private road, 
way, bridge or storm water management system is contributing to the degradation of 
water quality within or immediately adjacent to the protected natural resource based 
upon an evaluation of the road, waypublic easement, bridge or storm water 
management system using a protocol accepted by the department;   
 
D.  The repair complies with best management practices required by the Department of 
Environmental Protection; and  
 
E.  The private road, waypublic easement, bridge or storm water management system is 
located wholly or partially within or immediately adjacent to a military installation 
closed pursuant to the federal Defense Base Realignment and Closure Act of 1990.   
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1-B.  Definitions.  As used in this section, unless the context otherwise indicates, the 

following terms have the following meanings. 
 
A.  "Protected natural resource" has the same meaning as in Title 38, section 480-B, 
subsection 8.   
 
B.  "Regional community and economic development organization" means a quasi-
governmental entity established in statute for the purpose of addressing the 
development needs, problems and opportunities of municipalities and regions.  
"Regional community and economic development organization" includes, but is not 
limited to, the Midcoast Regional Redevelopment Authority established in Title 5, 
section 13083-G.   
 
2.  Rules.  The Department of Environmental Protection may adopt rules to carry out the 

purposes of this section.  Rules adopted pursuant to this subsection are routine technical 
rules pursuant to Title 5, chapter 375, subchapter 2-A. 

 
Section 2  Changes to "Bicycle and Roller Skis Safety Education Act," Title 29-A M.R.S.A. 
Chapter 20. 
 

Sec. 1 Title 29-A M.R.S.A. § 2322(9), as last amended by PL 2021, c. 86, §1, is repealed: 
 

… 
9.  Public roadway.  "Public roadway " means a right-of-way under the jurisdiction and control 
of the State or a local political subdivision of the State for the use primarily by motor vehicular 
traffic.  
 

Sec. 2  Title 29-A M.R.S.A. § 2323(1), as last amended by PL 2009, c. 484, §11, is amended to 
read: 
 
§2323. Bicyclist and roller skier helmet use; passenger seat use 
 
1.  Use of helmet.  A person under 16 years of age who is an operator or a passenger on a 
bicycle or an operator of roller skis on a public roadway way or a public bikeway shall wear a 
helmet of good fit, positioned properly and fastened securely upon the head by helmet straps.    
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Maine Abandoned and Discontinued Roads Commission 

Meeting Minutes, March 24, 2023 

In Attendance: John A Monk, Rebecca Graham, Steve Young, Jim Katsiaficas, Peter Coughlan, 

Corp. Kris McCabe, Brian Bronson, Roberta Manter, Karla Black, Megan Russo 

Absent: Ryan Pelletier, Vivian Mikhail, Catherine Nadeau 

Meeting was called to order by Chair Jim Katsiaficas at approximately 10:00 am, followed by roll 
call of the members present. 

Jim Katsiaficas opened the meeting with a discussion of: 

1) LD 461, a bill that was before the State and Local Government (SLG) Committee of the

Maine Legislature to fix the understanding or definitions of "private way" and "private

road" and;

2) A proposed amendment of LD 461. The cover letter with the proposed amendment for

the LD 461 references 30-40 changes that are needed to State road laws.

Roberta Manter provided that she had spoken to Attorney John Cunningham, who had written 

the cover letter and is an attorney with extensive experience on road issues. Attorney 
Cunningham told Roberta that his list of changes to the statutes needs more work and so he is 
not submitting it to the Legislature at this time. Roberta further provided that there is another 
attorney who is also reviewing the statutes and hopes to see what terms should be revised. 

Jim stated that LD 461 has 14 sections, and the Commission should go through and review the 
sections so that he can put together a letter of finding for the Legislature. 

Roberta recommended looking at the amended version as that is what they are trying to get 
through now. Jim responded that LD 461 is what is before the Commission, not the 
Amendment so the Commission should work on LD 461. 

Peter stated that LD 4611s coming up next week before SLG and was wondering if this 
Commission will be able to get through it or should recommend that SLG table the bill to allow 
the Commission time to review. Peter stated that he was not convinced that the Commission 

could complete that task before the hearing. 

Roberta stated that there are two sections of LD 461 the Commission should look at: 
1) The confusing terminology.

2) The requirement that Towns must inventory their roads.
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ABANDONED AND DISCONTINUED MEETING MINUTES 

 

December 6, 2023 
Hybrid Meeting 
 
In attendance: Jim Katsiaficas, Roberta Manter, Brian Bronson, Peter Coughlan, Kris MacCabe, 
Vivian Mikhail, Catherine Nadeau, John Monk, Steven Young, Karla Black 
 
Absent: Ryan Pelletier and Rebecca Graham 
 
The meeting was called to order by Chair Jim Katsiaficas at 9:00 am. 
 
Jim asked if there was a motion for the adoption of the November 16, 2023, meeting minutes, 
there were some corrections made, then a roll call vote which was unanimously carried.  
 
Jim opened the meeting discussing the Commission’s report due January 5th, 2024, and the 
work that has been done so far in formatting the report and drafting legislation. 
 
Brian raised the issue that his department will need to review and that he was concerned with 
the language around ATVs and whether it might take away access rights. Brian’s concern 
centered around Roberta’s comments on Private Roads. 
 
Jim responded that no one on the Commission wants to take away access rights.  The 
Commission is trying to clarify what the terms mean so there is  no confusion around the terms. 
 
Roberta disagreed with Brian’s characterization and responded her proposal was that  the 
owners of the land under the public easement should be able to decide whether ATV’s are 
allowed to use an ATVs on their public easement. 
 
Brian wasn’t sure if the Commission should even be looking at ATV access to trails.  
 
Jim responded that the Maine Legislature had asked for recommendations on how to clarify the 
terms; private road, public way, private way, and public easement, which includes access on 
these roads and can affect those who use them. 
 
There was further discussion about the issue between Kris, Brian, Jim, and Roberta including 
zoning on roads, private road associations vs a public easement road associations and the 
issues with who maintains public easement roads.  
 
Roberta argued there should be no Statutory Road Associations on a Public Easement because 
then private people are being forced, at the threat of a lien on their property, to use their 
private funds to maintain a public road for the public’s use.  She asserted that if the Public is 
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using a public easement, they should have to provide sufficient maintenance to support the 
public’s use.  

Jim responded Towns have the right to maintain public easements, but some don’t.  In addition, 
public easements are necessary for many people so they can access their property.  

Jim transitioned to the current statutes on Road Associations and stated that the language in 
those statutes use Private Ways which really refers to Public Easements and should be 
amended to Public Easements. In addition, the statutes should be amended to allow road 
associations on a public easement where the town does not maintain the easement. 

After an extensive discussion between Roberta, Jim, John, Kris, Steve, Brian, and Cathy, it was 
tentatively agreed  to recommend that people should be allowed the option to form a 
voluntary Road Association on a public easement and on changing the term Private Ways to 
Public Easements in sections 3101-3104.  

Jim, Roberta, Kris, Steve, and Cathy, then discussed Limited Liability protection and how to 
allow voluntary repairs or in-kind service for public easements.  

The Commission tentatively agreed that there is a consensus on having limited liability 
protection on Public Easements.  

Kris asked why are towns not contributing to Public Easements? Jim described the history on 
abandoned and discontinued roads, why towns abandon and discontinue roads and why they 
become public easements.  

There was discussion about Town and State-owned land on public easements, cost to maintain, 
the future of Maine Roads, and fiscal notes  by Brian, Roberta, Kris, and Jim. 

Roberta reiterated her thoughts that Towns should contribute enough to support easements 
for public use and reiterated the idea of minimal maintenance roads for public easements and a 
lesser standard of maintenance as a solution.  

Cathy wondered if the towns would be amenable to putting money in once every five years or 
on a five-year plan, as it would lessen the fiscal note.  

Jim reflected that Roberta’s idea of minimal maintenance roads would be on those roads that 
are Public Easements.  The road would be defined as minimal maintenance if there are 
residents living on the road or it reaches public land.  This would be a separate class of public 
easements and would obligate a town or the state to maintain them.  Finally, Jim asked what 
would be the standard for minimum maintenance?  
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A discussion followed on the definition of what passable would look like and that the idea that 
state/town has a vested interested in people using the public easement or land by Karla, john, 
Cathy, Roberta, Jim, Steve, Peter, and Brian. 
 
The Commissioners decided to put minimum maintenance roads aside for this report. The 
Commissioners need time to consider and evaluate what “passable” means.  
 
The Commissioners took a five-minute break. 
 
Jim then presented the idea of having one definition of Public Easement and that the most 
effective way to resolve the problem of ATVs and Snowmobiles would be placing restrictions to 
control the access and behavior by the towns in those titles that grant them access.  
 
Brian expressed his concerns about changing the law,  how it would impact ATV’s based on 
Roberta’s drafts and that it could change access for ATV access routes. 
 
Kris stated that as a game warden it is hard to tell who has permission and who can grant 
access to ATVs.  
 
There was a discussion on how to word access and how to limit access and Rebecca’s 
recommendations for Title 12 by Steve, Kris, Brian, and Roberta. 
 
Brian felt strongly about not changing Title 12. He was concerned that any changes would lead 
to access being denied and his department unable to fund trails.  
 
Steve, Kris, Brian, and Roberta discussed who is the actual owner of the land, who can give 
permission to access, and how to determine the status of the Public Easement.  
 
Jim reiterated that there should be one type of Public Easement with unfettered access and if 
there should be restrictions on  Public Easements for ATVs and Snowmobiles, he argued that it 
should be up to the town to vote through their process on whether to open their public 
easements to ATVs and snowmobiles. Furthermore, it would make it easier for law 
enforcement and towns then to determine where these recreational vehicles are allowed.  
 
Brian raised the issue of buying easements. Jim and Roberta stated that only applies to private 
land and the changes would apply to Public Easements. 
 
Steve was concerned that banning ATVs will encourage people to use 4x4 trucks on those roads 
and those are more damaging.  
 
Jim asked if there are people who live on public easements who use snowmobiles and ATVs for 
access to their homes and whether we shouldn’t be banning them.  
 
Roberta gave the example of a housing development in the town of Rumford. 
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Brian and Kris stated that there is a chapter in Title 12 section 13157(6) that allows use of ATVs 
and snowmobiles on abandoned and discontinued ways. Brian felt that could be removed and 
argued that it would be easier than what Jim had suggested.  
There was a discussion among Roberta, Jim, Kris Steve, Brian, and Peter on what the statute 
means when it says maintained for motor vehicles.  

Jim after listening to the discussion reiterated that there is an unfettered right to use public 
easements.  Nonetheless there is no reason why controlling the behavior or access for 
snowmobile or ATV statutes couldn’t be put into the regulations that must be adhered to.  

Roberta would like to see a statute state that if a town is using and maintaining a public 
easement then they can give access but if people who live on public access roads and maintain 
those roads, then it would be up to those who live on the road. 

Brian reiterated his concerns that the recommendation will affect different groups and that 
they will change a bunch of different laws across a lot of departments.  

Jim said that the goal is to return public easements back to unfettered access. 

A lively discussion followed on how to proceed and have draft recommendations with Kris, Jim, 
Roberta, Karla, and Brian. 

Jim will draft legislation for the Commissioners to review with the intention being that Public 
Easements have unfettered access and will draft restrictions and who can approve access for 
ATVS/snowmobiles etc. 

Jim then moved to Private Roads terminology.  He stated the goal is to change language to  
keep the legislature and others from confusing Private Road, with Private Way and Public 
Easements. 

Roberta raised the idea that the Commission or Legislature should request that the Maine 
Supreme Court  give its opinion on privately maintained roads for public use and whether it is 
constitutional or not.  Roberta believes it is unconstitutional. 

Jim disagreed with Roberta and responded that the court has upheld these statutes in the past 
and therefore he thinks it is constitutional. 

Brian reiterated that the sooner he gets the report and draft legislation the better as he will 
need to have it reviewed by the administration.  

Jim will go through Roberta’s comments that she submitted this morning and diligently draft 
legislation, refine the report, and provide to the Commissioners after this weekend. 
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Finally, Roberta referred to her comments and stated which ones she thinks are simple 
changes.  
 
Motion was made to end meeting, seconded, and carried. Meeting ended around 12:30 p.m. 
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 ABANDONED AND DISCONTINUED MEETING MINUTES 

December 21, 2023 
Hybrid Meeting 

In attendance: Jim Katsiaficas, Roberta Manter, Brian Bronson, Peter Coughlan, Kris MacCabe, 
Vivian Mikhail, Catherine Nadeau, Steven Young, Karla Black, Ryan Pelletier, and Rebecca 
Graham 

Absent: John Monk  

The meeting was called to order by Chair Jim Katsiaficas at 1:30 pm. 

Jim discussed that due to the severity of Monday’s storm, the Commission was forced to move 
the meeting from December 19, 2023, to December 21, 2023. 

Jim recommended that due to the severity of Monday’s storm we delay a vote on adopting the 
December 6, 2023, minutes and therefore there will be a vote on the minutes on the next 
meeting date January 3, 2024.  

Jim opened the meeting discussing the Commission’s report due January 5th, 2024, and the 
work that has been done so far in formatting the report, drafting legislation, and that the 
Commission would be working through the draft and recommendations today. 

Jim then opened the public hearing. 

Roberta raised the issue that a lot of people did not know about the changes to the date and 
time of the hearing.  

Heather responded that she sent notice via the listserv and had updated the webpage 
frequently to get notice out of the meeting. The Commission would accept written testimony 
thru Friday December 22, 2023.  

The Commission than heard testimony from: 

1)Kathy Maher, 96 Cole Road, Cornish, ME
2)Frank Partridge, Gullies Road, Bucksport, ME (Heather read written testimony)

Jim transitioned to the report and draft legislation.  He asked if the Commissioners wanted to 
work through each term.  They agreed. 

Jim started with Way, and Public Way recommendations in the report. 
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Jim wondered if the definition of Public Way includes Public Easements and would it create an 
issue. 
 
Rebecca raised the point that all public roads are public easements, and not all Public 
easements are maintained.  
 
Jim responded that while town ways and public easements may both be types of public roads, 
town ways are not the same thing as public easements. There are differences in how these 
roads are held in maintenance responsibilities.  Municipalities may own in fee those town ways 
that were accepted from colonial grants from the king as rangeways and town ways accepted 
after the 1976 passage of legislation that presumes fee ownership of dedications.  Many town 
ways were laid out and accepted between colonial times and 1976, and these ways rest on a 
“public easement of passage,” but this is different from the statutory “public easement.”  State 
law requires a municipality to keep a town way, however established, “safe and convenient for 
passage by motor vehicle, while for public easements a municipality has a lesser degree of 
maintenance responsibility – the right, but not the obligation to maintain to the level set by the 
legislative body. 
 
Roberta argued that it is still a public easement though.  
 
Rebecca asserted that the Towns don’t own the land under the road only an easement over 
them.  
 
Jim responded they don’t for those roads that are not rangeways and not accepted in fee after 
1976, but they hold all the rights to the road and hold more rights (and responsibilities) than 
the statutory public easement.  
 
Rebecca disagreed. 
 
Rebecca, Brian, Roberta, Peter, and Jim discussed the issue on whether a public easement is a 
public way and how State roads are held.  
 
Jim proposed that the Commission recommend keeping the definition for Public Ways the same 
but put a footnote in the report noting a concern that public easements may be considered 
Public Ways, whether or not  maintained by municipalities. 
 
Jim then transitioned to the term Private Ways and moved through the list where Private Way 
terms are found.  After a brief discussion the Commission moved on to Limited Liability 
proposed legislation. 
 
Jim, Roberta, Steve, Peter discussed the language and provisions for Limited Liability proposed 
legislation. 
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Karla and Jim discussed number 7 in the limited liability proposed legislation and a change in 
language from “may” to “shall.” 

Karla raised the issue that her group wants included in the proposed statute that if there is 
environmental damage and the person who committed the damage is not found, then the 
municipality should be liable for the environmental damage.  

Rebecca said it was already in the environmental statute specific to hazard.  

Karla rebutted this was broader than water.  

Jim asked if the owner is not liable, is the municipality in these cases under the current law? 

Rebecca reiterated that it depends on the situation. She gave an example. 

There was then a discussion on this matter between Rebecca, Jim, Roberta, Kris, Brian, and 
Karla.  

Jim then reiterated that the current recommendation would include the changes to the Limited 
Liability draft except for the requirement that the Municipality would be liable if the 
perpetrator is not found.  

Jim then asked how the Commission wants to proceed on deciding on what to put in the report. 

There was then a discussion amongst the Commissioners on how to proceed.  

Jim stated that Commissioners seem to agree with the draft recommendations on the first 
three terms: way, public way, and public roadway.  

Discussion continued on the structure of voting to determine what to recommend to State and 
Local Committee.  

In the middle of the discussion, there was a discussion by Kris and Brian about access on Public 
Easements and concerns about funding trails if changes are made that would allow landowners 
who live on a Public Easement that are not maintained by the town to say no to 
ATV/Snowmobile trails. 

Jim then went through the history of discontinued and abandoned roads and how Public 
Easements are created and what that means for landowners. 

There was a discussion between Brian and Jim on issues of changing Public Easements and ATV 
use. 
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Roberta pointed out that the ATV statute, states that if the road is being used by motor 
vehicles, they can’t use the road, which would apply to most landowners who live on these 
Public Easements. 

Jim further responded that with the draft legislation would allow whoever is maintaining the 
road for vehicle use to give permission to ATV use. For instance, if the town is maintaining the 
public easement, then they can give permission for ATV trails, if it is those who live on the road 
maintaining it then it would be the landowners who can give permission.  

There was a discussion between Brian and Jim about how Brian’ s office currently establishes 
trails and how do they obtain landowners permission. 

Jim asked Rebecca what she thought of this draft legislation. Rebecca asserted that under Title 
12 only the town can designate trails and felt there were issues with the current Title 12 statute 
stating legislative officers rather than legislative bodies.  

Jim, Roberta, and Brian, discussed access, public access routes, types of roads, maintenance, 
public access trails, ATV routes, and statutes that currently exist. 

Jim asked the Commissioners if the Commission should set aside to a future meeting the 
proposed ATV and snowmobile changes. The Commissioners agreed.  

Jim returned the discussion to how the Commissioners should vote. He suggested that the 
Commissioners take a break and think about how to proceed.  The options are 
Majority/Minority, Supermajority, unanimity, or by consensus (where you may not receive your 
first choice but can live with the group’s choice). 

The Commissioners took a ten-minute break to allow members to think on how they would like 
to proceed. 

Upon return from the break the Commissioners continued discussing how they wanted to vote. 

Motion was made by Jim for the Commission to act on proposals by majority vote of the total 
membership of 12 (majority will equal seven votes) and write a majority report. Those in 
dissent may write why they disagree with the majority and what they feel the outcome of 
legislation should be and it will be included in the report. Catherine seconded the motion. 
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Roll Call Vote Breakdown: 
Name Yes No 
Karla Black x 
Brian Bronson x 
Peter Coughlan x 
Rebecca Graham x 
James Katsiaficas x 
Kris MacCabe x 
Roberta Manter x 
Vivian Mikhail x 
John Monk ABSENT ABSENT 
Catherine Nadeau x 
Ryan Pelletier x 
Steve Young x 

TOTAL 10 1 

Motion carried, 10 in favor, one against.  Commission will vote and a simple majority will carry 
the motion. 

Motion was made by Jim on recommending that there should be no changes to the definition 
of Way as it exists in the current statutes, seconded by Roberta. 

Roll Call Vote on Leaving definition of Way as is: 
Name Yes No 
Karla Black x 
Brian Bronson x 
Peter Coughlan x 
Rebecca Graham x 
James Katsiaficas x 
Kris MacCabe x 
Roberta Manter x 
Vivian Mikhail x 
John Monk ABSENT ABSENT 
Catherine Nadeau x 
Ryan Pelletier x 
Steve Young x 

TOTAL 10 1 

Motion Carried, 10 in favor and one against. Commission will recommend leaving the definition 
of “way” as is.  
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Motion made by Jim to leave “Public Way” definition as it currently exists in statute except for a 
question on whether it includes Public Easements, Seconded by Vivian. 

Roll Call Vote on Leaving Public Way definition as is: 
Name Yes No 
Karla Black x 
Brian Bronson x 
Peter Coughlan x 
Rebecca Graham x 
James Katsiaficas x 
Kris MacCabe x 
Roberta Manter x 
Vivian Mikhail x 
John Monk ABSENT ABSENT 
Catherine Nadeau x 
Ryan Pelletier x 
Steve Young x 

Total 10 1 

Motion carries, 10 in favor, 1 against. Commission will recommend leaving the definition of 
“public way” as it is. 

Motion by Jim on recommendation to repeal the term “Public Roadway” and replace with 
“Public Way” in the statutes. Seconded by Catherine. 

Roll Call Vote on repealing “Public Roadway” and replacing with “Public Way”: 
Name Yes No 
Karla Black x 
Brian Bronson x 
Peter Coughlan x 
Rebecca Graham x 
James Katsiaficas x 
Kris MacCabe x 
Roberta Manter x 
Vivian Mikhail x 
John Monk ABSENT ABSENT 
Catherine Nadeau x 
Ryan Pelletier x 
Steve Young x 

TOTAL 10 1 
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Motion carries 10 in favor, 1 against. Commission will recommend that Public Roadway be 
repealed and replaced by “Public Way.”  

Motion made by Jim to recommend Limited Liability Legislation on Public Easements without 
included language of requiring municipalities to be responsible if no culprit is found, seconded 
by Roberta: 

Roll Call Vote 
Name Yes No ABSTAINED 
Karla Black x 
Brian Bronson x 
Peter Coughlan x 
Rebecca Graham x 
James Katsiaficas x 
Kris MacCabe x 
Roberta Manter x 
Vivian Mikhail x 
John Monk ABSENT ABSENT ABSENT 
Catherine Nadeau x 
Ryan Pelletier x 
Steve Young x 

Total 5 5 1 

Motion did not carry, 5 in favor and 5 against with one abstaining. Commission will table 
Limited Liability Legislation until next session. 

Jim then brought forward Title 23, Section 9, subchapter 2 section 3101-3106. The Private 
Roads and Public Easements draft legislation to change language from “Private Ways” to 
“Public Easements” and allow those on public easements to form Road Associations to aid with 
maintaining the road where towns are not maintaining their Public Easements. 

Roberta stated that people should not be forced to be part of a road association who live on a 
public easement because then you are forcing them to pay for public use of the public 
easement.  

Jim disagreed with her characterization  

Ryan asked if that was her opinion or law of the land. Ryan felt that law of land says otherwise. 

Roberta responded that is why the Maine Supreme Court should be asked.  
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Brian asked if that was our role. Roberta responded that is one of the problems and our role is 
to review Abandoned and Discontinued Road issues which include public easements.  

Catherine felt that it is not unreasonable to ask the Justices to weigh in. 

Steve suggested that the Commission could put a footnote on the recommendation saying it 
could be an issue.  

Peter felt this was not on our level and it should be resolved at a higher level. 

Jim asked for a Motion to approve the draft legislation with a footnote on asking for an Opinion 
of the Justices of the Maine Supreme Court on the Constitutionality of requiring private 
landowners to spend funds to maintain a  public easement.  

There was further discussion on Sections 3105-A and 3106, what Private Ways means and that 
in these sections Private Way is truly referencing Public Easements. 

At the conclusion of the discussion a vote was then taken for the draft legislation to change 
language from Private Ways to Public Easements and allow those on Public easements to form 
Road Associations to aid with maintaining the road where towns are not maintaining their 
Public Easements with a footnote: 

Roll Call Vote 
Name Yes No Abstained 
Karla Black x 
Brian Bronson x 
Peter Coughlan x 
Rebecca Graham x 
James Katsiaficas x 
Kris MacCabe x 
Roberta Manter x 
Vivian Mikhail x 
John Monk ABSENT ABSENT 
Catherine Nadeau x 
Ryan Pelletier x 
Steve Young x 

TOTAL 8 2 1 

Motion carries, 8 in favor, 2 against and 1 abstention. Commission will recommend 23 MRSA 
Sections 3101-3106 be amended with footnote. 
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Jim then brought forward the issue of changes in Titles 17, 17A, and 29-A MRSA from Private 
Way to Private Road to help alleviate the confusion around these terms.  

There was a discussion between Jim and Brian about recommended changes. Brian was 
concerned changes would prevent the police from enforcing laws on a private parking lots. 

Roberta thought there should be a separate statute for public parking lots.  
Rebecca rebutted that there are only a few laws that can be enforceable on private roads. 

Roberta asked if we had asked the Maine State Police, Heather answered yes and read into the 
record the letter, the State Police had no objections at this time to the proposed legislation.  

Brian was concerned that the Commission was not talking about the same items that were 
proposed.  

Therefore, the Commission voted unanimously to postpone any recommended changes to Title 
17, 17A, and 29-A MRSA from Private Way to Private Road until future meetings.  

Jim will work on changing the report to reflect the decisions of the Commission. He asked for all 
comments and objections to be submitted by December 27, 2023.  Jim will submit the report on 
Friday December 29, 2023, for Commissioners review.  

Roberta raised the snowmobile and stop sign issue. However, Jim pointed out that the changes 
recommended for Private Way language had been tabled.  

Motion was made to end meeting, seconded, and carried. Meeting ended around 5:00 p.m. 
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ABANDONED AND DISCONTINUED MEETING DRAFT MINUTES 

January 3, 2024 
Remote Meeting 

In attendance: Jim Katsiaficas, Roberta Manter, Brian Bronson, Peter Coughlan, Kris MacCabe, 
Catherine Nadeau, Steven Young, Karla Black, Ryan Pelletier, and John Monk  

Absent: Rebecca Graham and Vivian Mikhail 

The meeting was called to order by Chair Jim Katsiaficas at 12:02 pm. 

Jim opened the meeting. 

Unanimous Roll call Vote to adopt the December 6, 2023, minutes with changes Roberta 
recommended.  

Unanimous Roll call Vote to adopt the December 21, 2023, minutes with changes Roberta and 
Jim recommended.  

Jim discussed Karla’s suggestion to a fourth priority and accompanying language to the 
Commission’s Report to the Legislature, to read: “The Commission recognizes that one of the 
biggest areas of conflict on discontinued and abandoned roads is the unfettered use of 
public easements by those who do not need to use the easement to access their property 
by necessity. The result is those that need to use the property end up maintaining the road 
for the general public, but do not have the authority to control access or use. The 
Commission will continue to discuss solutions to this important problem.” 

There was brief discussion on the language and a discussion of maybe adding a fifth priority 
of access by Jim, Brian, Karla, and Roberta. 

There was a question about leaving in the word “unfettered” and its impact by Jim, Steve, 
and Roberta.  

Karla stated that in the spirit of working with others she was happy to remove “unfettered” 
from the proposed language. 

Motion was made by Jim to add a fourth priority to the report with the following language: 
“The Commission recognizes that one of the biggest areas of conflict on discontinued and 
abandoned roads is the use of public easements by those who do not need to use the 
easement to access their property by necessity. The result is those that need to use the 
property end up maintaining the road for the general public, but do not have the authority 
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to control access or use. The Commission will continue to discuss solutions to this 
important problem.” Seconded by Kris.  

Roll Call Vote Breakdown: 
Name Yes No 
Karla Black x 
Brian Bronson x 
Peter Coughlan x 
Rebecca Graham ABSENT ABSENT 
James Katsiaficas x 
Kris MacCabe x 
Roberta Manter x 
Vivian Mikhail ABSENT ABSENT 
John Monk x 
Catherine Nadeau x 
Ryan Pelletier x 
Steve Young x 

TOTAL 10 0 

Motion carried, 10 in favor.  Commission will add the above language as the fourth priority in 
their report to the legislature and continue discussion on the issues.  

Jim brought forward the fifth priority for the report access over Abandoned and Discontinued 
Roads where there is no Public Easement or where the Public Easement is not recognized.  

Motion was made by Brian on adding access  over Abandoned/Discontinued Roads or where a 
Public Easement is not recognized as the fifth priority to the report, seconded by Ryan. 

Discussion followed by Roberta, Brian, Karla, and Jim. 

Roll Call Vote: 
Name Yes No 
Karla Black x 
Brian Bronson x 
Peter Coughlan x 
Rebecca Graham ABSENT ABSENT 
James Katsiaficas x 
Kris MacCabe x 
Roberta Manter x 
Vivian Mikhail ABSENT ABSENT 
John Monk x 
Catherine Nadeau x 
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Ryan Pelletier x 
Steve Young x 

TOTAL 10 

Motion Carried unanimously with two absent. Commission will add access over abandoned and 
discontinued roads or unrecognized Public Easements as the Fifth priority.  

The meeting turned to a discussion on Maine Woodland Owners’ point of concern of whether 
the recommended changes recommended limit a town’s ability to maintain Public Easements in 
Title 23, Subchapter 2 section 3105 A.   

Jim said it does not, town authority is implied but he suggested adding the following language 
to 3105 A to clarify and recognize a town’s existing legal authority to work on Public Easements 
“within such town or village corporation to plow, maintain and repair such public easements to 
the extent as directed by the legislative body.”  

A Brief discussion followed by Brian, Peter, Roberta, Ryan, Steve, and Jim. 

Peter was concerned about the language of highway equipment in 3105 A. 

Jim responded that shouldn’t be an issue as no one has raised it. 

Motion made by Jim to change the language in fourth sentence in Title 23, Subchapter 2 
section 3105 A, seconded by Ryan. 
Roll Call Vote : 

Name Yes No 
Karla Black x 
Brian Bronson x 
Peter Coughlan x 
Rebecca Graham ABSENT ABSENT 
James Katsiaficas x 
Kris MacCabe x 
Roberta Manter x 
Vivian Mikhail ABSENT ABSENT 
John Monk x 
Catherine Nadeau x 
Ryan Pelletier x 
Steve Young x 

Total 8 2 
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Motion carries 8 in favor and 2 against with 2 absent. Commission will recommend changing 
language in section 3105 A. 

Brief discussion on Commission’s voting procedures followed by a Motion by Roberta to 
reconsider vote on Title 23 Section 9, Subchapter 2, sections 3101-3106. Seconded by 
Catherine. 

Brief Discussion by Roberta, Kris, and Ryan 

Roll Call Vote”: 
Name Yes No 
Karla Black x 
Brian Bronson x 
Peter Coughlan x 
Rebecca Graham ABSENT ABSENT 
James Katsiaficas x 
Kris MacCabe x 
Roberta Manter x 
Vivian Mikhail ABSENT ABSENT 
John Monk x 
Catherine Nadeau x 
Ryan Pelletier x 
Steve Young x 

TOTAL 10 

Motion carries unanimously. Commission will reconsider the vote on Title 23, Subchapter 2, 
sections 3101-3106. 

Jim then moved for a revote on Title 23, Section 9, subchapter 2 section 3101-3106. Seconded 
by Ryan. 
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A revote was then taken for the draft legislation to change language in 23 MRSA Sections 3101-
3106 from “Private Ways” to “Public Easements”; to allow those on Public Easements to form 
Road Associations to aid with maintaining the road where towns are not maintaining their 
Public Easements with a footnote asking for an Opinion of the Justices of the Maine Supreme 
Court on the Constitutionality of requesting private individuals to spend their private funds over 
and above their taxes, at penalty of a possible lien against their property, to maintain a road for 
the public’s use; and to incorporate the clarification and recognition of a town’s existing legal 
authority to work on Public Easements “within such town or village corporation to plow, 
maintain and repair such public easements to the extent as directed by the legislative body” as 
previously approved in this meeting. 

Roll Call Vote 
Name Yes No 
Karla Black x 
Brian Bronson x 
Peter Coughlan x 
Rebecca Graham ABSENT ABSENT 
James Katsiaficas x 
Kris MacCabe x 
Roberta Manter x 
Vivian Mikhail ABSENT ABSENT 
John Monk x 
Catherine Nadeau x 
Ryan Pelletier x 
Steve Young x 

TOTAL 8 2 

Motion carries, 8 in favor, 2 against. Commission will recommend 23 MRSA Sections 3101-3106 
be amended with footnote. 

Roberta brought forward that the report should include all the tangible progress that has been made. 
The Commissioners discussed that the report should include the following progress: 

1)Pete Coughlan’s efforts in getting road information more readily available to the public through the
Map Viewer tool in the Maine DOT Website.

2)Heather being able to establish a website, You Tube page and listserv so that the public can be kept
up-to-date on the Commission’s activities, past meetings, agendas, and reports.

After a brief discussion, there was Unanimous agreement to include those items in the Report. 

Meeting Adjourned by unanimous agreement at 1:16 pm. 
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No I haven't sent anything yet. Just made it through the FaQ doc. I have an outline but not the 

appropriate language. I'll work on it more on the plane. 

Rebecca J. Graham 

Senior Legislative Advocate, Maine Municipal Association 

+ 1 (207) 350-0419

On Oct 31, 2023, at 13:49, Bronson, Brian N. 

<Brian.N.Bronson@maine.gov> wrote: 

Following up on this. I haven't seen a draft? Did I miss an e-mail? 

From: Rebecca Graham 

<RGraham@memun.org> 

Sent: Friday, October 20, 2023 9:58 AM 

To: Maccabe, Kris <Kris.MacCabe@maine.gov>; Bronson, Brian N. 
<Brian.N.Bronson@maine.gov>; jkatsiaficas 

<jkatsiaficas@perkinsthompson.com> 

Cc: Leavitt-Soni, Heather A <heather.a.leavitt- soni@maine.gov> 
Subject: RE: Title 12 ATV potential changes. 

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click 

links or open attachments unless you recognize the sender and know the content is safe. 
Hi Brian & Kris, 

I don't think sec. 6 can be eliminated entirely. 

Sec. 6D. expressly permits operation public easements with no conventional vehicle use 

because some camps in many rural towns have only ever been accessible by ATV or 

snowmobile and can only do so because of a public easement but are completely impassible by 

vehicle would cost millions of dollars to make passable by conventional vehicle. Most of those 

camp owners do not what this and their neighbors shouldn't be obligated to make those roads 

meet a vehicle standard. Additionally, eliminating that easement means the owners with the 

deepest pockets will exclude those without. Alna provided the example of this, and now the 

interested neighbors have to establish an easement by prescription through a court because 

the town cannot create a public easement on a road that never had one without taking 

property. 



The public easement on a discontinued road or any road is owned by the public. The easement 

is essentially a blanket over the underlying ownership and that ownership for purposes of 

access is subservient to the dominant public interest. The majority of Maine's roads including 

the maintained ones are public easements with no underlying ownership of a municipality, 

state or county underneath, including many main streets and public parks, and waterfronts. 

The public owns the right of access and the subservient interest (ownership) underneath is 

unchanged so that if the easement is dissolved by the public (dissolving a public easement is 

same municipal process for discontinuance in statute already that includes a public hearing and 

process for compensation because there is value in the easement just as there is harm in the 

lack of maintenance) full rights return to the subservient ownership interest automatically. 

Why is the public process important? Because it is ONLY the legislative body of a municipality 

that can appropriate funds or accept them with limited exceptions. In council towns that's the 

council, in town meeting towns that's town meeting. 

I agree the way it is written now is problematic because the decision in statute explicitly state 

"municipal officers" meaning the select board, have authority to designate an ATV trail but no 

authority to appropriate funds or accept funds for the purpose. Arguably, if a town did what 

should happen in consultation with the "legislative body" through a vote and grant 

acceptance, it wasn't adhering to statute and the designation of the ATV trail was improper 

albeit most appropriate. Or if the municipal officers didn't agree with the town vote, they 

could also overturn the decision because it's arguably meaningless as they have exclusive 

authority in statute. In order to accept a grant from the state in partnership with an ATV club, 

the legislative body would have to approve the acceptance. If there is controversy around the 

municipal officer's creating the designation, I can also see why they also are reluctant to open 

that question up to accept a maintenance grant and invite pain. Those who have done the right 

thing advised by the department shouldn't be punished, however. 

While I don't agree the municipality has no authority to allow a trail on discontinued or 

abandoned trails that have a public easement, or that the statute requires landowner 

permission on such public easements, I do agree that it is beyond sensible to make sure a 

designation requires a commitment to not allow the easement to deteriorate on those roads 

as a result of that action. The way the statute is constructed now does not create the 

conditions for that to happen, 

I see these as necessary changes and will draft language next week for your review: 

The proves to designate a trail going forward needs to be approved by the legislative body and 

existing designations need to be protected. The limits of liability need to protect both the clubs, 



and the abutters for maintenance standards, but there should be some mechanism that 

requires maintenance of the public easement to not be considered maintenance or acceptance 

of confinued maintenance on such roads by the municipalities. (Passable by ATV vs. passable by 

vehicle). There should be a similar public process for dissolving an ATV trail should a club 

loosed the ability to maintain the trail on a public easement or the town lack the funds to 

continue maintaining it etc. I'll draft some language to review on that and we can make sure 

that practice and actionable language meet! 

I hope this helps! 

Rebecca 

Rebecca J. Graham 
Senior Legislative Advocate, Advocacy & Communications 
Maine Municipal Association 60 Community Drive 
Augusta, Maine 04330 rgraham@memun.org 
207-624-0101 (Direct Line)

<image001.jpg> 

Listen to our pod cast: "Potholes & Politics" Local Issues from A-Z on your favorite podcast 

service or here: https://www.memun.org/Media- P11blications/MMA-Podcast 
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From: Maccabe, Kris 

<Kris.MacCabe@maine.gov> 

Sent: Friday, October 20, 2023 8:05 AM 

To: Bronson, Brian N. 

<Brian.N.Bronson@maine.gov>; Rebecca Graham 

<RGraham@memun.org>; jkatsiaficas 

<jkatsiaficas@perkinsthompson.com> 

Cc: Leavitt-Soni, Heather A <Heather.A.Leavitt- Soni@maine.gov> 
Subject: Re: Title 12 ATV potential changes. 

I do agree as what it always comes down to for use of property for atv and snowmobile use is 

ownership. Who owns a public easement on a discontinued road? I think that is the questions 

everyone looks to the town or abutting landowners and no one ever has the exact answer. 

From: Bronson, Brian N. 

<Brian.N.Bronson@maine.gov> 



Sent: Friday, October 20, 2023 7:55:50 AM To: rgraham <rgraham@memun.org>; jkatsiaficas 

<jkatsiaficas@perkinsthompson.com>; Maccabe, Kris <Kris.MacCabe@maine.gov> 

Cc: Leavitt-Soni, Heather A <Heather.A.Leavitt- Soni@maine.gov> 
Subject: Title 12 ATV potential changes. 

So in my opinion I think we should recommend paragraph D be eliminated since it is the section 

that stipulates these roads can be used and provides no oversite or process. Additionally it 

seems to fly in the face of the law that requires landowner permission. 

My understanding of paragraph H is that it applies to roads that re maintained for public motor 

vehicle use not discontinued roads but maybe we need to clarify that? I also agree that 

establishing a process requiring the legislative body action might make sense to bring about 

uniformity across the state and give the public their ability to have input? At least the public 

who live on the roads in question? Although if there is a cost to the town then the entire town 

should have a right of input? For the record in most cases the towns don't pay ay cost. The 

local clubs, businesses or people who live on the roads and want to ride pay for the signage 

which is really the only cost involved with ATV Access routes. 

On a related note does anyone know what the language was in section B that was repealed? I 

am trying to remember but it was almost 20 years ago. I was thinking it was related to all of 

this but I am not certain of that. 

Brian Bronson 

Supervisor Off Road Recreational Vehicle Program 

Bureau of Parks and Lands State House Station 22 Augusta, Me 04333-0022 

207-287-4958
This e-mail is intended for the exclusive use of the individual or entity above. It may contain
information which is privileged and/or confidential under both state and federal law. If you are
not the intended recipient, you are notified that any further dissemination, copy or disclosure
of this communication is strictly prohibited. If you have received this e-mail in error, please
immediately notify me and destroy this e-mail. Your cooperation in protecting confidential
information 1s greatly appreciated.
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2023 PUBLIC COMMENT ORAL TESTIMONY 

August 3, 2023- Full Commission Meeting 

1) David Manter, Fayette, Maine
2) Kathy Maher, Cornish, Maine
3) Jennifer Grady, Whitefield, Maine
4) Greg Hutchins, Whitefield, Maine
5) Darla Elliot, Poland, Maine

August 28, 2023- Subcommittee Priority Group Meeting 

1) Kathy Maher, Cornish, Maine
2) Kay Shepardson, Cornish, Maine
3) Jennifer McCoy, Avon, Maine

October 16, 2023, Full Commission Meeting 

1) David Manter, Fayette, Maine
2) Margaret Cardoza, Windham, Maine

December 21, 2023,  Full Commission Meeting 

1) Kathy Maher, Cornish, Maine
2) Frank Partridge, Bucksport, Maine Email was read into the record



December 10, 2023 

Dear Commission Members: 

As a follow-up to my previous testimonies on December 13, 2022, December 20, 2022, and 
January 19, 2023, to the Maine Abandoned and Discontinued Roads Commission, I am 
submitting additional testimony to the Commission to further emphasize the importance of 
addressing the illegally blocked public easement on “Old Finn Road” in West Paris, Maine. 

I have attached a legal memorandum from Real Estate Attorney John W. Conway, Esq. of 
Linnell, Choate & Webber, LLP regarding the legal status of the “Old Finn Road” in West 
Paris, Maine. Attorney Conway's independent research (paid for by the State) confirms the 
legal status of the road is a public easement.  

By law, the road is a public right of way. The road was determined by the municipality on 
September 25, 2017 abandoned due to non-maintenance beginning April 15, 1985 and ending on 
April 15, 2015, resulting in a public easement pursuant to M.R.S. Title 23, §3028. The town's 
September 25, 2017 determination is legally binding on all parties, including the State. 

It is the obligation of law enforcement to enforce the law equally, without exception, and 
order the landowners to remove the obstructions blocking the public right of way pursuant 
to M.R.S. Title 17-A, §505.Therefore, I contacted Oxford County Sheriff Christopher 
Wainwright, informing him of the public easement and requested the removal of the gates, 
bars, and obstructions blocking the public right of way. My request was adamantly denied 
by Sheriff Wainwright.   

"[O]ne whose property abuts a public way may suddenly find himself barred from access 
because the way has been converted to a limited access highway, or barriers or obstructions 
have been installed under police power authority" (without affording to abutters thereon 
compensation and due process of law) Jordan v. Town of Canton 265 A.2d 96 (Maine 
1970).  http://law.justia.com/cases/maine/supreme-court/1970/265-a-2d-96-0.html 

The town of West Paris, the Oxford County Sheriff’s Office, the Oxford County District 
Attorney, and the State all fail to acknowledge the fact that the road is a public easement by law. 
This results in a state-created danger by denying me due process and falsely leading my 
neighbors to believe they can control the public easement. 

The language in my neighbor’s deeds clearly states they only own to the side or edge of the road. 
My neighbors do not own the road, yet the Oxford County Sheriff’s Office and the State of 
Maine have effectively turned a blind eye and are allowing them to block and gate off the road. 

I am indigent and disabled and I cannot afford $100,000 (or more) to hire an attorney. As a 
result, I have been denied equal opportunity and access to the public easement. How many other 
landowners have been denied access to their property simply because they are unable to afford to 
hire an attorney? I am hopeful other affected landowners who are in a similar situation and are 
reading this will consider joining us in a class-action lawsuit against the State of Maine. Together 
we can all have equal access to justice and inspire positive change along our old Maine roads.    



This has been going on for far too long. This is what happened to me, what I suffered, a brutal 
beating at the hands of my neighbors over eight (8) years ago for walking my dog along Finn 
Road in West Paris, Maine, a public easement. A picture is worth a thousand words.   

In conclusion, I urge the Commission to contact the Attorney General and the Governor of the 
State of Maine to help ensure that the laws in place are enforced equally and without exception, 
and to investigate why these laws have not been followed along 'Old Finn Road' in Oxford 
County. By addressing this issue, we can uphold the rights of all Maine citizens and set a 
positive precedent for the responsible management of public easements throughout the State. 

I appreciate Maine ROADWays speaking up on my behalf to the Commission.  

Respectfully Submitted, 

Neil Lanteigne 
18 Ellingwood Road 
West Paris, Maine 04289 
Phone: 207-370-4727 
Email: 4pcs@hotmail.com 





• A survey done for the property of Lanteigne in Paris dated January 18, 2019, which
is recorded in the Oxford Registry of Deeds as Plan #5361. This shows that the
Lanteigne land abuts the town line between Paris and West Paris and is located on
both sides of the Finn Road (also known as the Dean Road). The survey also
contains a note on the Plan which states, in part, "The legal status of Finn Road (aka
Dean Road) is assumed to be discontinued by abandonment under Notice of
Determination in Book 5369, Page 459" recorded in the Oxford County Registry of
Deeds and under M.R.S.A. 23 §3028. ("A way that has been abandoned under this
section shall be relegated to the sam.e status as it would have had under a
discontinuance pursuant to §3026 ... ) ". Under §3026, a discontinued road "unless
otherwise stated in the order, a public easement shall, in the case of town ways, be
retained." The survey goes on to state that "Finn Road was apparently CLOSED by
vote of the people of \Vest Paris ... on March 7, 1965 ... There appears to be no
legal statuto1y right for a Town to close a Town road ... ".

I have also reviewed some deed history regarding the parcels. They are as follows: 

• Paris tax map Lot 8 of Neil Lanteigne, Book 5229, Page 694 (all book and page
references refer to the Oxford County Registry of Deeds) dated July 1, 2015. This
describes a parcel in Paris with no distances, no acreage and no reference to any
roadway or right of way. This is property on the Paris side of the town line.

• \Vest side of Finn Road on town line, West Paris, Lot 25 on tax map: description of
tl1is parcel was first used in 1986 in a deed from Young, et al to Binney, et al, Book
5284, Page 43. The parcel is bounded on its east by the "Old Discontinued County
Road." Previous descriptions of the larger parcel from which this is derived back in
1919 make no mention of the road.

• East side of Finn Road on town line and up to the intersection with Forbes Road,
being West Paris Lots 22 and 22.1. Deed from Fred H. Austin, et al to Peter M.
Binney, et al, June 27, 2006, Book 3960, Page 286. This description first runs on the
east side of the road, then crosses the road and runs south on the west side of Finn
Road. The deed states that the premises are "subject to possible rights of others to
that portion of the discontinued or abandoned Finn Road which crosses the westerly
portion of tl1e premises."

• These premises are all part of the former Matti Keranen homestead. A tax lien
against him for 1938 taxes recorded in Book 440, Page 152, calls the bound on the
west side "town road" with no reference to it being discontinued or abandoned. The
title for this lot goes back to a deed of a 100 acre lot in Range 3, Lot 20, dated June
14, 1811, recorded in Book 7, Page 34 and states "reserving the privilege of a road or
roads if required by the town."

A.dditional documents reviewed:



• A Notice of Determination of Presumption of Abandonment recorded in the
Oxford County Registry of Deeds in Book 5369, Page 459, and dated September 25,
2017, refers to a public hearing held on November 12, 2015 regarding the status of
the Finn Road. I will discuss this document in detail further along.

• March 14, 2022, letter from the Selectmen of the Town of West Paris to Neil
Lanteigne re Finn Road. This letter attempts to summarize the Notice of
Determination of Presumption of Abandonment mentioned above and will be
discussed further.

• A letter from the selectmen from the Town of\Vest Paris dated March 14, 2022, to
Neil Lanteigne summarizing the Notice of Determination of Presumption of
Abandonment mentioned above. This will be discussed further as well.

Legal Basis for Determining Status of Town Ways. 

In 1976, the Legislature passed a reorganization of road responsibilities in the state which 
had the effect of transferring all county ways to town ways in the organized areas of the 
state. As a result of this legislation all former county ways not discontinued or abandoned 
before July 29, 1976, became town ways under 23 M.R.S.A. §3021 (3)(B). There are three 
methods for terminating a municipality's interest in a town way: the statutory process of 
discontinuance, the common law doctrine of abandonment by public nonuse, and the 
statutory presumption of abandonment. Depending on which process is used and when that 
process is completed, will determine whether or not it remains a public easement in the 
extinguished road. 

Discontinuance. 

l'vly review of the information, including registry records, does not indicate that there has 
ever been a formal discontinuance on this road section. In order for a discontinuance to 
have been completed properly it would require record notice. See 23 M.R.S.A. §3024. 
Because there is no record of this, I will not discuss this method of discontinuance. 

Common Law Abandonment bv Nonuser. 

This provision in Maine la\v allows for a common law abandonment of a road which has not 
been used by the public for long periods of time. In the case of Shadan v. Town qfSkowhe,_gan, 
1997 Me. 187, 700 A.2d 245, the court detennined that for this particular type of 
abandonment, 20 years of public nonuse would be sufficient. Howevet, there is nothing 
statutorily or othenvise which dictates the length of time fot public nonuse to tesult in 
common law abandonment. It appears to be a case-by-case determination. 

It is also important to note that there is no specific method for determining common law 
abandonment by nonuse, other than by litigation. In otdet to determine this it would be the 
result of a declatatory judgment action by a court of competent jurisdiction. I am not aware 



of any court action which has been taken to determine the status of the road via the 
common law abandonment by nonuse. 

The important factor with this is that if it were determined that the common law 
abandonment doctrine controlled this matter, there would be no retention of a public 
easement. However, at this point, I am not aware that there has been any judicial 
determination regarding common law abandonment. 

Statutory Abandonment, 23 M.R.S.A. §3028. 

Under this statute, a municipality can be relieved of any obligation to maintain a town way if 
its municipal officers have determined there has not been any maintenance by public 
expense for 30 or more consecutive years. In reviewing the evidence as described above, it 
appears that this is the method which the Town of \Vest Paris has adopted to determine the 
abandonment of the Finn Road. 

As I mentioned above, on September 25, 2017, the Town of West Paris issued a "Notice of 
Determination of Presumption of Abandonment." This is the process embodied in Title 23 
M.R.S.A. §3028 and requires that the municipal office make the determination regarding
abandonment. This determination relieves the town of any requirement tl1at it repair or
maintain the way and that they will not be liable for any defects in the road subsequent to
this determination. If a person were to believe that this determination were incorrect, then
they would be allowed to bring an action for declaratory judgment in the Superior Court
asking the court to determine the parties' rights and obligations. This determination is not
subject to appeal to the county commissioners.

This determination by the municipal officers creates a "rebuttable presumption of 
abandonment". This establishes that the municipality would bear the initial burden of 
establishing the presumption of abandonment and anyone challenging it would then, once 
that burden has been met, have to prove that the road cannot meet the criteria for the 
abandonment. I am not aware of any litigation that has been filed against this Notice of 
Determination of Presumption of Abandonment. 

Given that this document was recorded in the Oxford County Registry of Deeds at Book 
5369, Page 459, this, I believe, constitutes the determination by the municipal officers. 

Legal Discussion. 

Having reviewed the three methods described above for discontinuance of a town way, it is 
my opinion that the Town chose to discontinue this road under the statutory abandonment 
statute, 23 M.R.S.A. §3028. In doing that, the Town made a determination regarding that 
presumption of abandonment and recorded that determination in the Registry of Deeds. In 
many cases, I think that this would be a pretty straight forward determination regarding the 
status of the road. However, the Notice of Determination of Presumption of Abandonment 
is not tl1e most clearly drafted document that I have come across. 



While indicating that it is in fact the Notice of Detertnination of Presumption of 
Abandonment, it then goes on to say that the municipal officers took oral comments from 
the highway department employees and former employees who stated that no work had 
been done on the Finn Road since before 1965, says "extinguishing all easements and rights 
of way and research by the Town's attorney, Mary Costigan of Bernstein Shur law fum." I 
have attempted to contact Attorney Costigan to see if she will discuss this with me but have 
not yet heard back. 

In reading this document, you can see that it is difficult to detennine exactly what it says. I f  
you go down to the third to last paragraph, it indicates that the records do  not indicate any 
maintenance done on the road in over 30 years. However, it is important to note in regards 
to this Presumption of Abandonment that the actual abandonment does not occur until 30 

years following the last work that is done on the road. Therefore, while there may not have 
been any work done in over 30 years, that would not mean that the abandonment occurred 
30 years ago. It would mean that the process of abandonment began whenever the last work 
was done on the road. This document does not detertnine the exact date of that. 

However, the next paragraph goes on to state what I believe is the actual finding of the 
municipal officers. This paragraph says, "The Municipal Officers also determined that the 
Town of West Paris has not kept said way or portion of way passable for the use of motor 
vehicles at Town expense for a period of at least 30 consecutive years beginning on April 15, 

1985 and ending on April 15, 2015." Based on this statement of detertnination by the 
municipal officers, this would indicate that the road was finally abandoned on April 15, 2015. 

Because the abandonment would have taken place after 1965, that means that a public 
easement would have remained in the abandoned road. 

However, to complicate this matter, the last sentence of tl1e paragraph mentioned above 
states, "It is the opinion of the Municipal Officers that the abandonment occurred before 
1965." Obviously, this is stated simply as an opinion and not the detertnination of the 
municipal officers. Given these two apparently conflicting statements, I believe that the 
detertnination by the municipal officers, as stated in the first sentence of this paragraph, 
would be controlling. 

While this Notice of Detennination of Presumption of Abandonment is at times somewhat 
confusing, it appears that the determination that the Town of \'vest Paris made was that the 
30 year period for a determination of presumption of abandonment began on April 15, 1985 

and ended on April 15, 2015. Even if the opinion of the municipal officers that the 
abandonment occurred before 1965 \Vere to be considered, it is not clear whether that means 
that the last work done on the road was done before 1965 or if the last work on the road was 
done 30 years before 1965, i.e., 1935. There is nothing in this document that would indicate 
that there was any evidence that work on the road had not been done since 1935. In fact, the 
only evidence suggested in this document regarding when the last work was done simply 
stated that it was before 1965. 



Conclusion. 

Obviously, the best way to determine the actual status of this road would be to have a court 
of competent jurisdiction to hear this matter. However, given that the initial burden of 
determining abandonment is on the municipality, and the municipal officers of the Town of 
West Paris determined by recorded document that the 30 consecutive year period began on 
April 15, 1985 and ended on April 15, 2015, the best evidence is that the abandonment of 
this property occurred on April 15, 2015. Given that date as the date for abandonment, a 
public easement would be retained in the underlying road. 

As an additional note, I have received a letter from the Town of\v'est Paris dated March 14, 
2022, to Neil Lanteigne, regarding the status of the Finn Road. This letter appears to be an 
attempt to clear up any confusion in their Notice of Deterinination of Presumption of 
Abandonment but unfortunately, if anything, it makes it less clear. Additionally, this is not a 
letter required under the statute, is not in a form which would comply with the Notice of 
Deterinination of Presumption of Abandonment, therefore I do not believe it is dispositive 
of the status of Finn Road. I also note that all of the selectpeople who signed the March 14, 
2022 letter are different from the ones who made the Determination of Presumption of 
Abandonment on September 25, 2017. Therefore, while this letter appears to attempt to 
clear up any confusion, I do not believe that it has any effect on the Notice of 
Determination of Presumption of Abandonment. 

I trust that this answers your question. As I mentioned above, the final detertnination of this 
may still be subject to a final deterinination made a court of competent jurisdiction 







Leavitt-Soni, Heather A 

From: 

Sent: 

To: 

Subject: 

Attachments: 

Frank Partridge <yachter@att.net> 
Monday, December 18, 2023 3:49 PM 

info.abandonedroadscommission 
letter to Commission, Frank Partridge 

Exhibit 7 Road Status, 1 p.pdf; Exhibit 15 All Residences in Area 1 p.pdf 

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click links or open 

attachments unless you recognize the sender and know the content is safe. 

To: Maine Abandoned and Discontinued Roads Commission 

From: Frank Partridge, a seasonal resident of Bucksport 

Subject: Opposition to Gullies Road Public Easement, Hancock County, 

Members of the Commission, 

I am writing to fully agree with the recommendations in your report to the 131" Legislature, and because I am 
impacted by the confusion and complications of the conflict between public access and private-property rights. 

I am also writing to deny claims made by Kristina Ryberg and Donald Jewett in their December 12, 2022 letter 
to the Commission about the Gullies Road in Hancock County. 

They have made misleading statements they contend to be factual for their own personal advantage. They 
stated: 

• "We use a discontinued town road, the Gullies Road, for access to our Land and Cabin on Thurston
Pond." This and later statements imply that the archaic, nearly completely unused roadway is a viable
passageway and more importantly, is their primary and prescriptive access, both of which are untrue.
• "There are approximately 25+ owners along a through road from Jacob Buck Pond Road to Bucksmills
Road. It has been there for 200+ years. It provides access to many deeded properties." They omit the Gristmill
Road. They commingle multiple types of access (publicly maintained road, publicly unmaintained road, town
road, private road on private property, private property with public access on the discontinued road) into one
deceptive class (Exhibit labeled 17). There are only 3 residences in the area (Exhibit labeled 15), and only the
Morrison residence is a full-year home. The Gullies Road is 30 feet from his front door and has been nearly
unused for 60 years as a common way. Ryberg and Jewett are seeking an alternate access via their Bucksmills
Road residence by way of the Gullies Road to their pondside rental business.

• ... in paragraph 3 that "As a consequence, we found that we could not access our land or cabin through the
Gullies road ... " That misleads because their primary historical access is by the Gristmill Road; they have never
been illegally denied access to their property.



• They proceeded to complain about attorneys and hidden agendas but in August of2023 filed litigation
against all landowners near the Gullies Road, me, and 10 other defendants, which seeks "extending" their
access rights into private lands and other, unrelated complaints. That litigation is docketed with the Maine
Superior Court and is as yet undecided.

It would be presumptive to believe that the outcome of the pending lawsuit will widely change the landscape of 
the challenges faced by the Commission and the Legislature. 

These selfish desires of Ryberg and Jewett constitute acts of intrusion, which are different than trespass. In 
addition to unauthorized physical entry, eavesdropping, and wiretapping, an intrusion claim can be brought for 
lying or misrepresenting circumstances in order to obtain entry, or exceeding the consent given for ently. Under 
Maine Common Law, Restatement (Second), Torts§ 652A at 376:[2], Maine recognizes a common law right of 
privacy which outlines "four kinds of interests, the invasion of which may give rise to a Iott action for breach of 
another person's right to privacy." Nelson v. Maine Times, 373 A.2d 1221, 1223 (Me. 1977). These include� 
unreasonable intrusion upon the seclusion of another." ( emphasis added) 

Nothing is more needed than for the Maine legislature to define the process to achieve an inventory, class 
definitions, designations and the rights of the parties, and providing a change-process to preserve or mdodify the 
rights of landowners as well as external users of the state's transportation network. 

The work of the Commission is a significant achievement. 

Sincerely. 

Frank Partridge 

yachter@att.net 

239-293-8841







From: Kathy Maher
To: Leavitt-Soni, Heather A
Subject: Testimony for Dec 21st meeting
Date: Saturday, December 23, 2023 11:23:39 AM

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

My name is Kathy Maher. I live at 96 Cole Rd in Cornish. As most of you know our neighbor put up a gate in July
and blocking mine and my sisters access to our homes. There were no red flags - we all have the same written deeds.
We got our building permits, mortgages and title insurance with no problems. We tried to go through the town on
this issue when things got heated . We went to many town meetings. The town refused to get involved. The town
contacted the MMA and I believe they were given the wrong information. So we had to go back to our lawyers. In
July our lawyers fees were 17,000$. We filed a claim with our title insurance company. They provided us with a
lawyer. But the lawyer is contracted by the title insurance company. So our say in this is minimal. We went to
mediation - the paperwork is not yet finalized but our neighbor is going to get a rather large sum of money from the
title insurance company. The road maintenance expenses will be split among us. Initially they didn’t want us to be
able to walk down our road.They relented on that point - as long as we don’t dawdle going past their house. It is also
in the agreement that the speed limit will be 15 then 10 then back to 15 mph on the road. Do you see how ridiculous
this is? Again our deeds all say the same thing. During mediation we asked our lawyer how can this happen . He told
us he’s been doing this type of legal work for 40 years and this is how it is. He is contracted to get us access to our
homes and that is what he is doing. I believe this is not a civil matter. Everyone in the state of Maine should know
what kind of a street they live on. When I call the head of the dept of all local roads in the state of Maine and he
refers me to Roberta - there is something terribly wrong with that. Our neighbors should not benefit financially from
this. To me this is an emergency legislation that should not wait until 2025. I have tried to talk to my state
representative,senators even the governor no one wants to touch this issue. I’m hoping you can get some of this
legislation pushed through in 2024. Thank You

Sent from my iPad

mailto:k5maher@icloud.com
mailto:heather.a.leavitt-soni@maine.gov


To: Maine’s Abandoned and Discontinued Roads Commission (ADRC) members
From: Margaret Cardoza, Portland, Maine (Seasonal Camp in Windham, Maine)
Date: Dec. 8, 2023
Re: Safety and protection.

Dear Members:
My apologies to the committee as a public member for interjecting comments during the Oct. 19th meeting,
chat boxes can be so addicting. I am very impressed with the chair of this committee to allow all voices to be
heard. I recognized the Chair had asked numerous times the same question, I would encourage members of
this committee to consider a point of order to the question at hand by the chair that may help allow business to
continue.

In addition to my report sent to you on Oct. 19, 2023 about the obvious confusion of the definitions of a
abandoned road (when it’s not in the current language - public use/abuse), private road, privateways, public
easements and the issues brought up from Legislation of LD 461, I continue the reality of our citizen’s burdens
on private citizens and associations.

THERE IS NO POLICE PROTECTION. People are allowed to SPEED, rip up the road on PRIVATE WAYS with
their vehicles (except abandoned roads - new law), BLOCK the road for people to access their homes and
more types of violations. The police say it is NOT their problem and to get a lawyer and file to the court a civil -
private issue. As a result, neighbors HATE each other and fight very badly, thanks to this lack of laws protecting
us..

Then there is the issue of LIABILITY. Insurance companies classify privateways and private roads as
homeowner associations (HOA). A road association is NOT a HOA and the insurance companies don't provide
any protections or services for our roads.

Fish and Game had been telling people if the road is a public easement you can use your dirt bikes on it. On
the other hand, a game warden would help set up cameras to catch someone if the land is POSTED and is
NOT a public easement to prosecute people. There is no protection on our roads.

Windham has made a very mutually exclusive agreement between its residents and the town. We maintain the
road for mud season, spring, summer and fall, and they sand and plow the road. This has been a great solution
for our private way. BUT, it was only effective with ⅔’s of owners. I DO NOT RECOMMEND TO ANYONE A
3/4th’s decision making process. The reality of any group to go forward with a ¾’s vote means NOTHING gets
done. Fortunately, legislation understood this for Windham but did NOT understand that for paving issues.

I ask this committee to clearly create a definition that ANYONE can understand for abandoned roads, private
roads and private ways, reduce JUDICIAL court cases dealing with the lack of protections, and provide a
mutual agreement between towns and citizens. Thereby, when people buy a home they clearly know their
shared responsibilities. As the prior chair of State and Local Government from Windham stated, at the current
situation, he does NOT recommend anyone to buy a home on any of these roads.
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Leavitt-Soni, Heather A

From: Frank Partridge <yachter@att.net>
Sent: Thursday, December 21, 2023 3:44 PM
To: Leavitt-Soni, Heather A
Subject: Re: Abandoned and Discontinued Road meeting today 12/21/23 at 1:30

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click links or open 
attachments unless you recognize the sender and know the content is safe. 

Comments on 12-22-23 meeting 
 
1. Liability: landowner hazard posting should  release all liability 
2. Locked gates on public easements should be accessible for all downstream landowners only if it is the most direct or 
only access. Move the priority of preventing landlocking higher. 
3. The Maine Office of GIS should be involved much more. All of these issues heavily rely on spatial information. All of the 
historical and current status could be shown, I know it is a monumental task but in many cases the resolutions are simple 
and direct, 
4, On the subject of committee agreement, adopt by majority but succinctly dissenting opinions should be allowed in the 
record. Let the legislature legislate informatively. 
5. Private landowners rights should be based on the amount of ownership of the public assess. In my situation, a 2% 
owner with another direct access is causing chaos for 11 owners by a frivolous lawsuit.. 
6. There should be public summary and education components to explain new legislation. 
7. Easement definitions allowable or required in new deeds should be defined better. Some deeds state access to "all 
existing roads", as some even go to great lengths to define every type of access except camels as their right of access.  
8. Only lawyers are enjoying the confusion. 
 
Frank Partridge 
 
 
 
 
On Thursday, December 21, 2023 at 08:28:23 AM CST, Leavitt-Soni, Heather A <heather.a.leavitt-soni@maine.gov> 
wrote:  
 
 

I hope everyone has weathered the storm and either has had power restored or soon to have power restored.  

  

There will be a meeting today at 1 pm. If you want to attend in person the state is open and the Burton Cross building is 
open.  

  

WE will be on the 6th floor room 600. If you can not attend in person, please see the zoom link below and phone log in 
info.  

  

  

Heather.A.Leavitt-Soni@maine.gov is inviting you to a scheduled Zoom meeting. 
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Topic: Abandoned and Discontinued Roads Commission 

Time: Dec 21, 2023 01:30 PM Eastern Time (US and Canada) 

  

Join Zoom Meeting 

https://mainestate.zoom.us/j/88280084830?pwd=aERtVzZlQUxwM01WaDZJczI2T0M5QT09 

  

Meeting ID: 882 8008 4830 

Passcode: 57016683 

  

--- 

  

One tap mobile 

+13092053325,,88280084830# US 

+13126266799,,88280084830# US (Chicago) 

  

--- 

  

Dial by your location 

• +1 309 205 3325 US 

• +1 312 626 6799 US (Chicago) 

• +1 646 876 9923 US (New York) 

• +1 646 931 3860 US 

• +1 301 715 8592 US (Washington DC) 

• +1 305 224 1968 US 

• +1 346 248 7799 US (Houston) 

• +1 360 209 5623 US 

• +1 386 347 5053 US 
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• +1 408 638 0968 US (San Jose) 

• +1 507 473 4847 US 

• +1 564 217 2000 US 

• +1 669 444 9171 US 

• +1 669 900 6833 US (San Jose) 

• +1 689 278 1000 US 

• +1 719 359 4580 US 

• +1 253 205 0468 US 

• +1 253 215 8782 US (Tacoma) 

  

Meeting ID: 882 8008 4830 

  

Find your local number: https://mainestate.zoom.us/u/kchH2Zdh6r 

  

  

 

HEATHER LEAVITT-SONI | CLERK/PARALEGAL 

Abandoned and Discontinued Roads Commission  

NATURAL RESOURCES DIVISION 

OFFICE OF THE MAINE ATTORNEY GENERAL 

6 STATE HOUSE STATION | AUGUSTA, ME 04333 

(207) 624--7756 (DIRECT DIAL) | (207) 626-8800 (MAIN OFFICE) 

Heather.A.Leavitt-Soni@maine.gov 
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