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Stocco, Janet

Fr om: sarah johnson <sjohnslOmaine@gmail.com>
Sent : Saturday, November 11, 2023 9:46 AM

To: Stocco, Janet

Cc: sarah johnson

Subject: I nvitation to provide public comment to the

Subcommi tt ee:
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My name is Sarah Johnson and | am a residen
I tem 2:

The subcommittee will consider whether to make recommendations regarding prompt release by

law enforcement of information about a public safety incident or criminal investigation that occurs

on a weekend, without the delays incident to submitting formal FOAA requests.

l't is both the public'"s right to know, as w
prompt and full release by | aw enforcement
criminal Il nvestigation that occurs on a wee
FOAA requests.

The wording alone is clear that an incident
deserves to be informed.

An October 3rd article in the Portland Pres
General's office for prosecutors not releas
should be fully complying with requirements
guesti on | s resommeendatiens regarding prampt reléasebs houl d be mad:
are U. S Supreme Court cases establishing p
support that these recommendations should b
Complying with requirements for Brady and C
Mai ne.

Dirigo

Sarah Johnson, 18 Bethany Drive, Sanford Ma



STATE OF MAINE
DEPARTMENT OF CORRECTIONS
111 STATE HOUSE STATION
JANET T. MILLS AUGUSTA MAINE RANDALL A. LIBERTY
GOVERNOR 04333-0111 COMMISSIONER

Memo

To:  Sen. Anne Carney, Chair, Right to Know Advisory Committee, Law Enforcement Records
Subcommittee

From: Randall A. Liberty, Commissioner, Maine Department of Corrections
Date: November 13, 2023

Re:  The Intelligence and Investigative Record Information Act

Good Afternoon Sen. Carney and members of the Right to Know Advisory Committee’s Law Enforcement
Records Subcommittee,

This memo is submitted in response to the subcommittee’s notice that it will consider whether to recommend
amending the Intelligence and Investigative Record Information Act to define the circumstances under which a
person whose personal privacy might be invaded (information currently made confidential under 16 M.R.S.
8804, sub-83), or that person’s representative if the person is incapacitated, may consent to the release of that
information.

The Maine Department of Corrections (MaineDOC) has serious concerns about attempting to define the
circumstances under which a person whose personal privacy might be invaded may consent to the release of
that information. These concerns stem from the fact that information contained in intelligence or investigative
records is not limited to the person who is the primary subject of those records, but may also contain
information related to third party individuals.

MaineDOC relies on this statute to protect information about third party individuals contained in certain records
and reports related to adult and juvenile clients, both in facilities and on probation. One example is within the
context of probation records, which often contain information about third parties in the life of a probation client,
such as a romantic partner, child, or employer. When probation records are released to a client, attorney, or third
party to whom the client has permitted the records to be released (such as a reporter), information contained
within the report that pertains to third party individuals in the client’s life is removed pursuant to 8804(3) in
order to protect the personal privacy of those individuals. An attempt to contact those individuals in order to
permit the release of records containing their information could create complicated or problematic
circumstances between the probation client and those individuals in their life whose approval is needed to
release the information that we find concerning. It is also the case that contacting those individuals for this
purpose, or releasing their names in order to determine if contact were possible, would itself be an invasion of
privacy.
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There are also circumstances where these records contain information about third party individuals who are
other MaineDOC clients, MaineDOC residents, or victims of a crime. MaineDOC is especially concerned about
a requirement to contact those individuals for approval to release these records due to the potential for conflict,
danger, or further victimization for the individual being contacted.

In addition to the concerns stated above, MaineDOC has concerns regarding the feasibility of contacting each
individual whose information may be contained in an intelligence or investigative record. If a record contains
information on several individuals in addition to the primary subject, contacting those individuals could create a
large administrative burden, especially when considering that MaineDOC does not necessarily have contact
information for each of the individuals identified within these records.

For these reasons, MaineDOC has serious reservations about any attempt to define the circumstances under
which a person may consent to the release of information protected under 16 M.R.S. §804(3). MaineDOC
believes that the language in §804(3) is intentionally broad and highly protective for good reason and should
remain that way.

Sincerely,

Randall A. Liberty
Commissioner
Maine Department of Corrections



STATE OF MAINE
Department of Public Safety

Maine State Police
State House Station 42
45 Commerce Drive,
Augusta, Maine

04333-0042
JANET T. MILLS COL. WILLIAM ROSS
GOVERNOR CHIEF
MICHAEL SAUSCHUCK LT. COL. BRIAN P. SCOTT
COMMISSIONER DEPUTY CHIEF

Testimony of Paul Cavanaugh, DPS FOAA records officer, Legislative Liaison, and MSP
Staff Attorney

TO THE LAW ENFORCEMENT RECORDS SUBCOMMITTEE OF THE
RIGHT To KNOwW ADVISORY COMMITTEE ON MONDAY, NOVEMBER 13, 2023.

Senator Carney, and distinguished Members of the Law Enforcement Records
Subcommittee of the Right to Know Advisory Committee, thank you for the opportunity
to offer this testimony. My name is Paul Cavanaugh, and | am the FOAA officer and
legislative liaison for the Department of Public Safety and the Staff Attorney for the Maine
State Police.

| am here to provide our perspective on an issue being addressed by the Committee. The
issue now being discussed flows from the following question addressed at the October
23" work session:

Whether to make recommendations regarding release of information by law enforcement entities
even in the absence of a public records request under FOAA.

| believe the Committee is now looking into and gaining a better understanding of
whether all law enforcement agencies are required to have a media relations policy and
or a staff person designated to handle press requests. | will try to provide our perspective
in two different manners and will be available if either method creates or fails to address
all your questions.

Let me begin my emphasizing two circumstances: (1) there is not a specific proposal on
the table — this is a conversation on the topic. If something is proposed, the Department
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will review it, discuss it internally with subject matter experts, and then take a formal
position. These comments are not meant to be that. (2) The Department agrees with,
understands, and is committed to transparent government as the spirit and intent of
FOAA demands. We have staff dedicated to routinely providing public records in all our
bureaus. For years the Staff Attorney of the Maine State Police has been the
Department’s FOAA contact to insure we have legal review and complete
compliance. With those circumstances in the front of our comments, please allow me to
explain why we do not feel it appropriate to require every law enforcement agency to
have a public information officer or to have specific information mandated for immediate
release.

First, there is no requirement that all law enforcement agencies have a media relations
policy. It is also important to remember that “law enforcement agency” includes more
than police departments — it would include the DAs and the AG; it would include Secretary
of State detectives, fire marshal’s office, etc.

The considerations in whether they have a media relations policy are determined by the
head of the department for policy and budgetary reasons. | understand the Maine Chiefs
of Police will be submitting their perspective as well | don’t have anything to add to their
perspective or explanation.

Releasing information about an afterhours event is also completely different from FOAA
requests and | am afraid the subcommittee is mixing the two as if there were a common
denominator.

Second, please allow me to review three recent events to distinguish between FOAA
request and the release of information in the absence of a FOAA request for after hours
or weekend incidents.

On November 15, 2022, several Maine schools were put into lockdown as dispatch
centers received calls about active shooters in the schools. This has been referred to in
the press as the school hoax event. By the next day we had received FOAA requests for
the 911 calls from all dispatch centers. It is important to remember that this event was
not a single event at all — it happened at multiple locations across the State involving
multiple agencies — law enforcement and otherwise. When we declined to release the
transcripts, the attorney for the media outlet wrote that “law enforcement should give
consideration to release the audio recordings to aid in the investigation.” This despite
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the fact it is a crime to release 911 audio (25 MRS §2929(6)) and despite FOAA intent for
government oversight not for press crime solving. The transcripts were not released
because the FBI took over the investigation and said releasing the transcripts would
compromise their process. DPS is able to address confrontations like this and demands
that come in at the very start of a very bad situation. Smaller agencies will have less
resources available; they are unlikely to have an attorney on staff; and they will hopefully
have less experiences like this to draw on. Additionally, these demands are not made to
watch law enforcement, as FOAA intended, they were because the press wanted to help
solve the crime.

On April 18, 2023, the State faced a quadruple homicide at one location and an active
shooter on the interstate. That same day, we were presented with FOAA requests for the
911 call transcripts. Again, remember, this is an active investigation — mere hours old
involving Yarmouth and Bowdoin locations with multiple victims and families
involved. While all resources were focused on the investigation, the press was already
filing FOAA requests. On June 2" we released thirty (30) redacted transcripts to the
media. Again, as you consider whether certain material should be mandated to be
immediately released by law enforcement in the absence of a FOAA request, keep in mind
the type of material that the press is asking for. DPS has a public information officer who
was releasing information as these events and investigation unfolded, law enforcement
officers were updating the public about any ongoing threats, and our Major Crime Unit
was investigating multiple scenes across multiple counties for multiple crimes and the
press was still demanding material that is protected by statute.

Finally, on October 25%, Maine was faced with the worst mass shooting in our
history. The investigation is ongoing and the Governor has created a commission
specifically to review this tragedy. That same day, the 25" at 10:44pm, we were getting
media requests for the video footage from the helicopters involved in the suspect’s
pursuit and arrest. He had not been pursued or arrested at the time of the
request! During the time DPS, law enforcement, and even the Governor were doing daily
and sometimes multiple times a day press conferences, we were getting requests for “all
communications between DPS employees and all law enforcement (local, state and
federal)”. Remember DPS is made of 9 bureaus and has about 640 employees. We
continue to receive, process, collect, review, and release public records from this
event. We will release all material we are allowed to release and will cooperate with the
Governor’s commission as they investigate this unprecedented tragedy. We are
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committed to transparent government. But as you are asked to consider whether every
law enforcement agency should be required to have a public information officer and or
be mandated to release immediately certain information, keep in mind that daily press
briefings and the constant updates from our PIO was not sufficient to satisfy the press
coverage. What small department would be capable of satisfying this level of press
demand and maintain the criminal investigation while ensuring public safety?

They system we have is not perfect. We are not worried about review and are willing to
make improvements when needed. DPS is committed to releasing all public records from
these events and all situations. We do not think the release of the records should come
at the expense of the investigations themselves nor without due consideration of victims
and witnesses forced into these circumstances. We believe these examples demonstrate
that an unfunded mandate to every law enforcement agency to have a press contact
person available after hours and on weekends and/or to mandate the release of certain
information during investigations is a one size fits all solution to a problem that does not
exist.

Thank you for the opportunity to present our thoughts and concerns. We wish you good
luck in addressing these important policy considerations.
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