v
TESTIMONY OF TIMOTHYS. W@COCK ON BEHALF OF THE
MAINE FOREST P S COUNCIL ON L.D. 2094, “AN ACT TO
IMPLEMENT THE RECOMMENDATIONS OF THE TASK FORCE ON
CHANGES TO THE MAINE INDIAN CLAIMS IMPLEMENTING ACT”

My name is Timothy Woodcock, I am attorney with Eaton Peabody,
P.A., and I am offering testimony on L.D. 2094, “At Act to Implement the
Recommendations of the Task Force on Changes to the Maine Indian ClaimsA
Implementing Act.”

The Maine Forest Products Council represents the forest industry with
over 30,000 direct and indirect jobs in the forest management and wood
manufacturing business, with 8 million acres of forestland land in the state of
Maine. In many areas of Maine, the Tribes are neighbors of Council
members and fellow landowners.

Over the last several decades, Council members have developed close
relationships with the Tribes, sharing road, fighting fires, combatting insect
infestation, and, protecting the environment. In the management of forest
lands, the interests of Council members and the Tribes are intertwined. They
have worked cooperatively to better manage this wonderful natural resource
| and ifs surrounding environment of which they - the Council members and

the Tribes—are stewards.
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It is with great reluctance, therefore, that the Council has reached the
conclusion that it must oppose L.D. 2094 in its current form.

L.D. 2094 would eliminate the current jurisdictional structure over land
and natural resources, This is a system that has been in place for nearly 40
years. The rules governing these resources are, for the most part, issued by
departments of the State of Maine, The State places high demands on the
landowners and the Tribes in the management of these resources. The
consistency and expertise of these officials provides a measure of
predictability to our efforts which, in turn, allows us to grow the resource as
well as our businesses and provide livelihoods for our employees, their
families, and the communities in which they live.

L.D. 2094 would remove that system and replace it with one governed
by “federal Indian law”—a term that would appear to lack clear meaning and
may, itself, become the subject of dispute. This new and radieally different |
regulatory system would bring uncertainty and additional expense to the
forest products industry. It could result in conflicting regulations—state,
federal, and tribal—and raise questions as to which controls. For exz;mple, if
differing water quality standards are established in a common watershed,
which standards v?ould prevail? And, how many years of litigation would it

take to get the answer.
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| In addition to greatly expanding Tribal jurisdiction, L.D. 2094 would
allow the Tribes to acquire land in trust anywhere in the state. Neither the
State nor the affected municipality would be éble to prevent the government
frbm taking land in trust, as they now can. As soon as the land took on
“Tribal Land” status, it would also take on the new and uncertain
jurisdiction structure that L.D. 2094 would make possible. It would place a
cloud of uncertainty over all our ability to replace lost woods markets and
hamper our ability to attract modern, high quality natural resource
businesses to Maine.

Of still further concern is our understanding that, under the terms of
the fedéral portion of the settlement act, if the Legislature were to amend the
Maine Implementing, which it can only do with the consent of the Tribes, and
were later to conclude that some or all of the changes were not working, it
could not remedy those deficiencies without the consent of the Tribes. The
State could find itself locked into statutory consequences it never intended.

We understand that the Tribes have serious concerns about the
jurisdictional and regulatory laws under the settlement acts. The Council is
more than willing to work with the Tribes and the Legislature to address

those concerns.
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We would be willing to participate in an inclusive‘ and searching review
of the settlement acts as they now stand, listen in good faith to the Tribes’
concerns, and, work with all concerned towards changes in the Maine
Implementing Act that work for the Tribes and for us all.

I appreciate your consideration of these remarks.
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TESTIMONY OF TIMOTHY C. WOODCOCK ON

L.D. 2094, “AN ACT TO IMPLEMENT THE RECOMMENDATIONS OF THE TASK
FORCE ON CHANGES TO THE MAINE INDIAN CLAIMS IMPLEMENTING ACT”

The Judiciary Committee is considering L.D. 2094, “An Act_ to Implement the
Recommendations of the Task Force on Changes to the Maine Indian Claims
Implementing Act.” The Maine Implementing Act (“MIA”) and the Maine Indian Claims
Settlement Act (“MICSA”) were enacted by the Maine Legislature (April of 1980) and the
Congress. President Carter signed MICSA into law on October 10, 1980.

At various points the Task Force Report as well as testimony at the January 14,
2020 Judiciary Committee hearing on the Task Force Report raised questions about
Congress’s consideration of and amendments to MICSA. In 1980, I was Minority Staff
Counsel for the Senate Select Committee on Indian Affairs. I was appointed to the
committee by Senator William Cohen, who was Ranking Minority Member on the
committee, Senator George Mitchell had only recently been appointed to the Senate.
Senator Mitchell worked closely with Senator Cohen, the parties—the State, the Joint
Tribal Negotiating Commiittee and its attorney, Tom Tureen, the landowners, and,
representatives of .the Department of Interior to consider the settlement legislation, make
revisions to it, and, forward it in a timely manner to President Carter. The year 1980 was
an Election Year and everyone understood there was no guarantee that President Carter
would be reelected.

As Minority Staff Counsel, I was déeply involved in the hearings on S. 2829 before
the Senate Select Committee on Indian Affairs. I i\{as also deeply involved in post-hearing
discussions of problems with the bill as well as revisions that were made to address those

problems. As some evidence of my involvement in these matters, I have attached a very
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thoughtful and gracious letter that Senator Mitchell sent to me on September 30, 1980
acknowledging my involvement in this matter.

The Judiciary Committee is familiar with the background to the enactment of the
MIA and MICSA. I offer the following points to place the settlement bills in broader
context.

The legal claims that the Penobscot and Passamaquoddy Tribes had brought
implicated land title te as much as two-thirds of the state of Maine. The mere pendency of
this litigation threatened to disrupt the most basic transactions and activities in those areas.
No one wanted that situation to continue. A joint desire to avoid protected and potentially
uncertain litigation led the Tribes and the State to work out their differences. Under the
agreements they reached, the Tribes secured their essential goals:

1. The right to purchase up to 300,000 acres of land (150,000 acres for the

Penobscot and 150,000 acres for the Passamaquoddy;
2. They obtained the agreement of the federal government to fund those land
acquisitions wﬁh $54,500,000;
3. They abtained the agreement of the federal govermﬁent to pay to establish._trust
funds of é(jual size for each tribe of $13,500,000;

4. They 6btained much greater control over the investment of those trust funds

than was true of most other Indian tribes; and,

S. They obtained legislation ending for all time longstanding claims by the State of

Maine to interfere in internal tribal matters.
For its part, the State sought to regain jurisdiction that had been placed in question

by the court decisions favoring the Tribes’ claims. This was not an easy task because, in
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many western states, the point where state jurisdiction ended and tribal jurisdiction began
was unclear resulting in considerable litigation which goes on to this day. They ended up
using the model of Maine municipalities—which, as you know, have broad jurisdiction
over many areas of policy-making. And they agreed to a broad reestablishment of State
jurisdiction with a proviso that the State could not interfere in “internal tribal matters.”

The MIA was introduced to the Legislature and passed in April éf 1980, It’s
effectiveness was contingent on Congress enacting MICSA. S, 2829, the Senate Bill
containers MICSA’s terms was introduced on June 13, 1980. A copy S. 2829 is attached.

When the Tribes agreed to the settlement terms, they fully understoqd and
respected the State’s interest in reasserting its jurisdiction. At the Legislature’s hearing on
.the settlement legislation, Attorney Tureen testified that in the course of negotiations, the
Tribes came to “the legitimate interest of the Stage in having basic laws such as those
dealing with the environment apply uniformly throughout Maine.” Leg‘ islative Hearing at
25. He added that, as the negotiations continued, “[ilncreasingly, both sides found areas of
mutual interest as, for example, in the general body of federal Indian law which the Tribes
came to see as a source of unnecessary interferen_ce in the management of Trjbal property
and the State came to see as a source of uncertainty in future Tribal-State relations. Id. In
testimony before the Senate Select Committee on Indian Affairs, attorney Tureen expanded
on this point saying that the Tribes “were concerned about the problems in the West
because of pervasive interference in internal tribal matters.” Hearing on S, 2829 at 182.

When asked about the proposal to define Tribal governmental power by reference
to Maine municipalities, he said, by establishing Maine municipal law as the general

reference point for tribal governmental powers, MIA and MICSA were creating a unique
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tribal-state relationship—one unlike any other in the Unfted States. Attorney Tureen
spoke to this poeint, too, saying “...there was only one kind of relationship the Indians had to
the United States, one might be more concerned about the precedential nature of this
settlement. The fact is there are a myriad of glifferent kinds of relationships that Indian
tribes have with the United States.” Id. Speaking further to the range of relationships, he
said, “they are all different. They range from terminated tribes to the Alaska Natives to
the [P.L. 83-] 280 tribes. He conclqded that another “unique” relationship between the
United States and the Penobscot and Passamaquoddy Tribes should be problematical,” Id.
He explained this point further by adding that “it is already the nature of Federal Indian
law [that] it is already highly idiosyncratic.” Id

From this testimony, two points emerge: 1) the Tribes, themselves, had concluded
that they did not want to become subject to general federal Indian law and, 2) they were
not concerned about the use of the Maine municipal model as a reference for their
governmental powers.

S. 2829 was amended in committee. Several provisions were revised, including
original Section 6(g) which became 6(h) in the bill as reported. Section 16(b) was élso
" added to the bill. These changes were made with the agreement of the parties. They were
not added secretly to the bill. Given Senate procedures, there would have been no way to
do that.

On September 17, 1980, the amended version of S. 2829 was reported out of the
Indian Affairs Committee, The committee issued a report—S. Rept. 96-957. S. 2829 was

sent to the House and referred to the House Interior and Insular Affairs Committee which
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replaced it with H.R. 7919. On September 19, 1980, the Interior and Insular Committee
issued the amended bill with its report, H. Rept. 96-1353.

On September 30, 1980, while serving as President Pro Tempore of the Senate,
Senator Mitchell signed H.R, 7919 when it was returned from the House.

On October 10, 1980, in a White House ceremony attended by members of the Joint
Tribal Negotiating Committee, Tribal leaders, State officials, and, Senator Mitchell,
President Carter signed MICSA into law.

I hope this background is helpful on the origins and progress of MICSA as it made
its way through Congress to President Carter’s desk. There is, of course, much more detail
about these events and, if members of the Judiciary Committee are interested, I would be
willing to offer that additional testimony when the Judiciary Committee is ready.
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