132nd Maine Legislature
An Act to Require the Cooperation of Original Manufacturers of Electronic Devices to Facilitate the Repair of Those Devices by Device Owners and Independent Repair Providers
L.D. 1908
An Act to Require the Cooperation of Original Manufacturers of Electronic Devices to Facilitate the Repair of Those Devices by Device Owners and Independent Repair Providers
[bookmark: _AMEND_TITLE__15dac779_1975_4627_822f_03][bookmark: _PAGE__1_01469d68_8b7d_49a6_92ba_1508bae][bookmark: _PAR__2_e632a232_5dfa_448f_8d84_5b6189ed]L.D. 1908
[bookmark: _PAR__3_37cac9ac_6fad_4863_b579_5bd19ed5]Date:	(Filing No. S-         )
[bookmark: _PAR__4_082963fe_0417_45d1_baa7_99fd12b4]HOUSING AND ECONOMIC DEVELOPMENT 
[bookmark: _PAR__5_05a5eaf9_95be_494c_98a4_07ba0029]Reproduced and distributed under the direction of the Secretary of the Senate.
[bookmark: _PAR__6_86af8df7_2c0b_4afe_85d9_d29d4e2a]STATE OF MAINE
[bookmark: _PAR__7_4e2364bd_cfca_4070_9e9b_882e8d19]SENATE
[bookmark: _PAR__8_888756d9_8281_4edd_beab_5d0dab9c]132ND LEGISLATURE
[bookmark: _PAR__9_380fe866_48ba_47c0_8246_aebfa76a]SECOND REGULAR SESSION
[bookmark: _PAR__10_d935750c_acb1_4f35_bd77_c354ed6]COMMITTEE AMENDMENT “      ” to S.P. 749, L.D. 1908, “An Act to Require the Cooperation of Original Manufacturers of Electronic Devices to Facilitate the Repair of Those Devices by Device Owners and Independent Repair Providers”
[bookmark: _INSTRUCTION__71f1e65a_3cbd_410e_af48_82][bookmark: _PAR__11_efab8508_a45a_4c7f_913d_008c44b]Amend the bill by striking out everything after the enacting clause and inserting the following:
[bookmark: _PAR__12_31316ecd_594b_4cc3_a484_0ae6d26]'Sec. 1.  10 MRSA c. 247 is enacted to read:
[bookmark: _PAR__13_11d4c010_8d21_41cd_9bc0_6c4d392]CHAPTER 247
[bookmark: _PAR__14_9e387846_9aba_4100_8399_ab0e2ab]RIGHT TO REPAIR PERSONAL DIGITAL ELECTRONIC EQUIPMENT
[bookmark: _PAR__15_86755774_0752_4763_9780_106bdb9]§1500-PP. Right to repair
[bookmark: _PAR__16_2d172826_55db_4092_96c1_510aac9]1.  Definitions.  As used in this section, unless the context otherwise indicates, the following terms have the following meanings.
[bookmark: _PAR__17_88743e8b_e41a_422b_bce7_b53340f]A.  "Authorized repair provider" means:
[bookmark: _PAR__18_e6ae5f1b_b9cd_4c86_af7e_0bf9468](1) An original equipment manufacturer that offers the services of diagnosis, maintenance or repair of its own personal digital electronic equipment and that does not have an arrangement described in subparagraph (2) with an unaffiliated individual; or
[bookmark: _PAR__19_4b70958e_7ff9_4810_9821_8384065](2) An individual that is unaffiliated with an original equipment manufacturer and that has an arrangement with the original equipment manufacturer under which the original equipment manufacturer grants to the individual a license to use a trade name, service mark or related characteristics for the purposes of offering the services of diagnosis, maintenance or repair of personal digital electronic equipment under the name of or on behalf of the original equipment manufacturer. 
[bookmark: _PAR__20_919895c2_164b_41ce_b97b_4fc35da]B. "Diagnosis" means the process of identifying the issue or issues causing personal digital electronic equipment to not be in full working order.
[bookmark: _PAGE__2_7b00f8d9_e2e7_45e9_95f8_fe67e8a][bookmark: _PAR__2_80895d0a_6b25_47f3_a888_19e4c26b]C. "Documentation" means, with respect to personal digital electronic equipment, a manual, diagram, reporting output, service code description or similar kind of information required for effecting the services of diagnosis, maintenance or repair of equipment manufactured or sold by an original equipment manufacturer to facilitate the diagnosis, maintenance or repair of the equipment.
[bookmark: _PAR__3_e91e81e9_38a3_48e5_b8a6_28ec11c5]D. "Fair and reasonable terms" means, with respect to documentation, parts and tools required for the diagnosis, maintenance and repair of personal digital electronic equipment, that such documentation, parts and tools are made available by the original equipment manufacturer at commercially reasonable costs and on commercially reasonable terms that are at least as favorable as the most favorable costs and terms under which the manufacturer offers the documentation, parts and tools to an authorized repair provider, accounting for any discount, rebate or financial incentive offered to the authorized repair provider by the manufacturer, and that:
[bookmark: _PAR__4_6ece21e3_ed71_488b_8d9a_20d1663c](1)  With respect to documentation required for repair, such documentation is made available by the original equipment manufacturer:
[bookmark: _PAR__5_a184d046_9a6a_4482_8b09_13630ef8](a)  On terms that do not require the recipient of the documentation to be or to become an authorized repair provider; and 
[bookmark: _PAR__6_59e8354b_6d83_45b2_94a8_3bad7091](b)  At no charge, except that, when the documentation is requested in physical printed form, the manufacturer may require payment for the reasonable actual costs of preparing and sending the printed documentation;
[bookmark: _PAR__7_665a9994_92f4_4bf7_9db5_c60b225f](2)  With respect to tools required for repair, such tools are made available by the original equipment manufacturer:
[bookmark: _PAR__8_f690d655_86c4_4949_a830_c42f2e9f](a)  On terms that do not require the recipient of the tool to be or to become an authorized repair provider;
[bookmark: _PAR__9_26ad8864_8bb4_475d_84cb_d7bf50c7](b)  Without any impediments to use; and
[bookmark: _PAR__10_cb476878_3ff2_427f_83e1_029074e](c)  At no charge for use or operation of the tool, except that when the tool is requested in physical form, the manufacturer may require payment for the reasonable, actual costs of procuring, preparing and sending the tool; and
[bookmark: _PAR__11_e2a35410_69fc_40b4_ae15_57d44ff](3) With respect to parts required for repair, such parts are made available by the original equipment manufacturer either directly or through an authorized distributor or authorized repair provider on terms that do not require the recipient of the part to be or to become an authorized repair provider.
[bookmark: _PAR__12_07d2330a_aecf_4187_a12f_62117d2]E. "Independent repair provider" means an individual or business operating in the State that is not an authorized repair provider and that is not affiliated with an authorized repair provider and that is engaged in diagnosing, maintaining and repairing personal digital electronic equipment.  
[bookmark: _PAR__13_66f9baea_8e97_4d15_9cde_2bd6a50]F. "Maintenance" means, with respect to personal digital electronic equipment, any action necessary to keep currently working personal digital electronic equipment in full working order.
[bookmark: _PAR__14_31e792f5_ed91_4ae7_8fc8_7d86471]G. "Modification" or "modifying" means, with respect to personal digital electronic equipment, any alteration to the equipment that is not maintenance and not repair.  
[bookmark: _PAGE__3_373175b8_2a6b_401d_a52d_b798880][bookmark: _PAR__2_9a37702d_375a_433c_93b6_905ca3fb]H. "Original equipment manufacturer" or "manufacturer" means a business engaged in the selling or leasing of or in otherwise supplying new personal digital electronic equipment manufactured by or on behalf of the business.
[bookmark: _PAR__3_392a5c33_fbe6_4cb6_9a01_0a6544f8]I. "Owner" means an individual or business that owns or leases personal digital electronic equipment purchased or used in the State.
[bookmark: _PAR__4_ab0d8785_eaba_4216_838d_3aff145d]J. "Part" means, with respect to personal digital electronic equipment, any replacement part or assembly of parts, either new or used, or their equivalents, for maintaining or repairing personal digital electronic equipment manufactured or sold by the manufacturer.  "Part" does not include printed circuit board assemblies that may allow device cloning in violation of 18 United States Code, Section 1029 or other applicable law.
[bookmark: _PAR__5_136b2730_e6fa_497c_8319_2c272cdf]K. "Personal digital electronic equipment" or "equipment" means a hardware product that:
[bookmark: _PAR__6_900355b0_2453_4a29_9cf5_e585ae77](1) Is a computer, cellular telephone or tablet;
[bookmark: _PAR__7_a8f8bafa_3805_4607_b894_23bb3267](2) Is sold at:
[bookmark: _PAR__8_66b7e923_c1e8_4e37_9dff_57181ebf](a) Retail to an individual for personal, household, family or home office use; or
[bookmark: _PAR__9_7e0858d5_42dc_42c6_b433_19a9a4fd](b) Retail or wholesale to an educational institution for educational purposes;
[bookmark: _PAR__10_283e57d8_cf75_47ef_9c4d_3c369ba](3) Has a wholesale price to a retailer, or to others outside of direct retail sale, of not less than $50; and
[bookmark: _PAR__11_80779b0b_39ac_4578_8053_c65a71a](4) Depends in whole or in part on digital electronics embedded in or attached to the product for the product to function.
[bookmark: _PAR__12_bea9c773_604f_46ac_9367_b6d2161]L. "Repair" means, with respect to personal digital electronic equipment, any action necessary to restore the equipment to full working order.  "Repair" does not include post-sale modifications that alter the originally intended functioning of the personal digital electronic equipment.
[bookmark: _PAR__13_b8f3ba80_e22c_4229_8e65_9135cef]M. "Tool" means, with respect to personal digital electronic equipment, a software program, hardware implement or other apparatus, or its equivalent, used for diagnosing, maintaining or repairing personal digital electronic equipment manufactured or sold by the manufacturer, including software or other mechanisms that provide, program or pair a new part, calibrate functionality or perform any other function required to repair the original part.
[bookmark: _PAR__14_e05cbeba_4351_4cee_88f6_9e359cb]N. "Trade secret" means anything tangible or intangible or electronically stored or kept that constitutes, represents, evidences or records intellectual property, including secret or confidentially held designs, processes, procedures, formulas, inventions or improvements or secret or confidentially held scientific, technical, merchandising, production, financial, business or management information, or other intellectual property that falls within the meaning of a trade secret under 18 United States Code, Section 1839(3).
[bookmark: _PAR__15_7097fd09_4b76_4b1f_866c_35eafa7][bookmark: _PAGE_SPLIT__7355cd58_f795_4c76_9dde_223][bookmark: _PAGE__4_292bdead_57e2_4146_8b16_813471b][bookmark: _PAR__2_44429cfa_aac1_4c37_b9ea_89a48bc8]2.  Original equipment manufacturers; requirement.  Beginning January 1, 2028 and except as otherwise provided in this section, an original equipment manufacturer of personal digital electronic equipment sold or in use in the State on or after January 1, 2028 shall make available on fair and reasonable terms to any independent repair provider or owner of the equipment any documentation, parts or tools, or their equivalents, required for the diagnosis, maintenance or repair of the equipment. 
[bookmark: _PAR__3_363ac0a9_756d_4c41_bcf2_bf67207a]Alternatively, an original equipment manufacturer may elect to comply with the requirements of this subsection by providing to the original owner of personal digital electronic equipment subject to the requirements of this subsection a reimbursement or the equivalent or better and readily available replacement personal digital electronic equipment at a price that is no more than the total cost of the sum of the parts of the equipment.
[bookmark: _PAR__4_6abaf184_1ece_471d_a9b0_92caed01]3.  Additional limitations and exclusions.  Notwithstanding any provision of this section to the contrary:
[bookmark: _PAR__5_21b8fd3e_1e77_4a47_a1d4_25d837db]A.  An original equipment manufacturer is not required by this section to:
[bookmark: _PAR__6_a1de3c2b_c16f_4b05_9329_55152b61](1)  Provide or make available documentation, parts or tools to an independent repair provider or owner if:
[bookmark: _PAR__7_9077338c_a3a7_446f_9c41_2aee2aa6](a)  The part or tool is no longer available to the original equipment manufacturer; or
[bookmark: _PAR__8_5be73162_9ae8_430b_83d9_e27d67d0](b)  The documentation or tool is used by the original equipment manufacturer only to perform no-cost diagnostic services virtually through telephone, Internet, chat function, e-mail or similar means that do not involve the manufacturer's physically handling the owner's equipment, unless the manufacturer also makes that documentation or tool available to individuals unaffiliated with the manufacturer;
[bookmark: _PAR__9_4bb79689_866f_48fe_95ca_af6b7725](2)  Divulge any trade secret;
[bookmark: _PAR__10_5a45dffc_43dd_4c38_82e0_b6d7428](3)  License any intellectual property, including copyrights or patents, to any independent repair provider or owner;
[bookmark: _PAR__11_efadc982_fcbc_4f8b_9fcf_073e41b](4)  Make available to an independent repair provider or owner documentation, parts or tools that would disable, reset or override electronic security locks or other security-related measures or functions or disable or override antitheft security measures set by the owner of the equipment without the owner's authorization.  This subparagraph may not be construed to relieve the original equipment manufacturer’s obligation to make available to an independent repair provider or owner such documentation, parts or tools if the owner provides authorization;
[bookmark: _PAR__12_a70c0be7_dc77_4cce_b06e_fdc6d03](5)  Provide documentation, parts or tools for any personal digital electronic equipment if reconditioning or repair of the equipment is prohibited by law, regulation or building or electrical code;
[bookmark: _PAR__13_baa45423_fc5d_48b9_82bb_0104fab](6)  Provide documentation or tools used exclusively by the original equipment manufacturer for diagnosis, maintenance or repairs completed by machines that operate on several personal digital electronic equipment products simultaneously or otherwise for purposes of large-scale efficiency as long as the manufacturer makes available to independent repair providers and owners sufficient alternative documentation and tools to diagnose, maintain or repair the equipment; or
[bookmark: _PAR__14_00b4dc64_df9c_455c_a5c1_c527a6b](7)  Warrant any repairs provided by independent repair providers or owners;
[bookmark: _PAGE__5_53fa87d2_742e_45b1_8d4f_28f98e2][bookmark: _PAR__2_03f668f6_7635_41bd_ac11_75228c6b]B.  An original equipment manufacturer and an authorized repair provider are not required by this section to:
[bookmark: _PAR__3_be445cb9_47c7_4fd1_b24f_8b14a546](1)  Provide an independent repair provider or owner any information, other than documentation, that is provided by the original equipment manufacturer to an authorized repair provider;
[bookmark: _PAR__4_c1f47aab_f4e7_4093_ab8f_794af08b](2)  Make available any documentation, parts or tools for the purposes of modifying or making modifications to any personal digital electronic equipment; or
[bookmark: _PAR__5_0ef01778_5187_4c9d_9664_5c5fb7d0](3)  Make available any documentation, parts or tools in a manner that is inconsistent with or in violation of applicable federal or state law;
[bookmark: _PAR__6_8518c825_7d89_4015_a971_9027a073]C.  In complying with the requirements of this section, an original equipment manufacturer may:
[bookmark: _PAR__7_b0c1af8b_1041_4df4_a5b0_1a63a803](1)  Make available documentation, parts or tools to an independent repair provider or owner directly or through an authorized repair provider or an authorized 3rd-party provider.
[bookmark: _PAR__8_437fe890_5d37_4629_b16c_d58c16a1](a)  This section may not be construed to require an authorized repair provider or authorized 3rd-party provider to provide such documentation, parts or tools to an independent repair provider or owner or to relieve an original equipment manufacturer of its obligations to make available documentation, parts or tools to an independent repair provider or owner.
[bookmark: _PAR__9_e1efc287_85f1_4f18_a878_43a31e0a](b)  An authorized repair provider may make documentation, parts or tools available to an independent repair provider or owner as long as the authorized repair provider is contractually permitted by the original equipment manufacturer to provide, and is not otherwise prohibited from providing, the documentation, parts or tools; and
[bookmark: _PAR__10_1bc70857_57ca_4cde_b001_a13148a](2)  Restrict access to certain secure parts of a device by an independent repair provider or owner as long as the access restriction does not prevent the independent repair provider or owner from completing repairs that can otherwise be completed by an authorized repair provider; and
[bookmark: _PAR__11_74b3310f_97af_437f_b60f_d9b75b1]D. An original equipment manufacturer is not liable under this section for improper use of personal data or any data privacy or security breach in connection with repair, diagnosis, maintenance or modification of personal digital electronic equipment by an independent repair provider or owner.
[bookmark: _PAR__12_efcd3a35_0e25_4f90_9010_4dd9c51]This section may not be construed to abrogate, interfere with, contradict or alter the terms of any agreement between an original equipment manufacturer and an authorized repair provider, including, but not limited to, the performance or provision of warranty or recall repair work by an authorized repair provider on behalf of an original equipment manufacturer pursuant to such an authorized repair agreement, except that any provision in such an authorized repair agreement that purports to waive, avoid, restrict or limit an original equipment manufacturer's compliance with this section is void and unenforceable.
[bookmark: _PAR__13_feb2f08a_e263_4890_843f_87d7136]4.  Written notice required.  Before repairing personal digital electronic equipment subject to the requirements of this section, an independent repair provider shall provide to a customer a written notice that contains the following information:  
[bookmark: _PAGE__6_44d8d7de_5c51_4811_819b_67a1e2f][bookmark: _PAR__2_22724196_638b_4244_b2a0_30df8908]A.  That the independent repair provider is not an authorized repair provider for the personal digital electronic equipment;
[bookmark: _PAR__3_8bfa7a1a_690d_48e1_8994_6bb9fa47]B.  That the customer should review the terms and conditions of any warranty for the personal digital electronic equipment as repairs not performed by an authorized repair provider may affect the warranty;
[bookmark: _PAR__4_7aeefa19_9735_472d_b544_476478cb]C.  That warranties for consumer products are governed by the federal Magnuson-Moss Warranty - Federal Trade Commission Improvement Act, 15 United States Code, Chapter 50, which:
[bookmark: _PAR__5_3749c0db_4ee0_4237_a2cb_e864702b](1)  Gives consumers rights and protections that supersede conflicting provisions in the warranty for the consumer product; 
[bookmark: _PAR__6_7ae47cda_096d_4c0a_8807_ca531f0b](2)  Provides that a warranty for the consumer product may not require maintenance and repairs to be performed only by an authorized repair provider; and
[bookmark: _PAR__7_60f9c687_4845_4a1d_a9a3_841de1a9](3) Provides that, if damage to the consumer product is shown to be caused by equipment not offered or sold by the original equipment manufacturer or by faulty repair performed by a repair provider that is not an authorized repair provider, that damage may not be covered by the warranty but the warranty may otherwise remain in effect; and
[bookmark: _PAR__8_bb3824fc_0cb4_4935_9d53_ff6eb4be]D.  Whether the independent repair provider, in repairing personal digital electronic equipment, uses any used replacement parts or replacement parts provided by a supplier other than the original equipment manufacturer of the personal digital electronic equipment.
[bookmark: _PAR__9_a7bd51a4_fef2_415e_a808_a965456f]5.  Violations.  If an independent repair provider or owner has reason to believe that an original equipment manufacturer has violated a provision of this section, the independent repair provider or owner may notify the Attorney General. The Attorney General may bring an action in the Superior Court of the county in which the violation occurred for temporary or permanent injunctive relief.'
[bookmark: _INSTRUCTION__8b6bca1c_4fd4_4ea2_bebd_60][bookmark: _PAR__10_086b1ec7_b347_4376_a9cc_5923beb]Amend the bill by relettering or renumbering any nonconsecutive Part letter or section number to read consecutively.
[bookmark: _SUMMARY__45c0cf3f_6e5c_4f4f_948c_091929][bookmark: _PAR__11_5b25b060_a47f_4099_98f5_019c7db]SUMMARY
[bookmark: _PAR__12_f4cfbdf1_5e42_450c_9853_96eb8fc]This amendment, which is the minority report of the committee, replaces the bill and changes the title. The amendment establishes a requirement that, beginning January 1, 2028, an original equipment manufacturer of personal digital electronic equipment, which includes, but is not limited to, laptops, computers, cellular telephones and tablets, sold or in use in the State on or after January 1, 2028 must make available on fair and reasonable terms to any independent repair provider or owner of the equipment documentation, parts or tools required for the diagnosis, maintenance or repair of the equipment.
[bookmark: _FISCAL_NOTE_REQUIRED__88734506_d07a_402][bookmark: _PAR__13_f09694af_32c6_4ac8_bd45_2147677]FISCAL NOTE REQUIRED
[bookmark: _PAR__14_ed8a0b60_f44d_4f52_8cb0_da1aa70](See attached)
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