131st Maine Legislature
An Act to Improve Family Court Procedure
L.D. 580
An Act to Improve Family Court Procedure
[bookmark: _AMEND_TITLE__cbc813c0_9602_4adc_bde0_be][bookmark: _PAGE__1_3d53266d_91af_4833_893d_480e44e][bookmark: _PAR__2_21733911_f293_4c2a_ab69_966335b9]L.D. 580
[bookmark: _PAR__3_5b11f726_a029_4515_b2a3_e1681c24]Date:	(Filing No. S-         )
[bookmark: _PAR__4_ff894a51_02e4_4540_bede_764f956c]JUDICIARY 
[bookmark: _PAR__5_91c52a32_b447_4569_bd45_ee03b8d6]Reproduced and distributed under the direction of the Secretary of the Senate.
[bookmark: _PAR__6_5bd4364b_1103_44b9_8a2e_9722b3df]STATE OF MAINE
[bookmark: _PAR__7_559c29cd_8759_4eec_803c_15d04978]SENATE
[bookmark: _PAR__8_477e5c8e_c3df_48aa_b72c_1a179c4d]131ST LEGISLATURE
[bookmark: _PAR__9_f9e31f0c_fa98_4e5a_bea1_3906fff0]FIRST SPECIAL SESSION
[bookmark: _PAR__10_df37d47c_14a9_46fb_ad6f_8658860]COMMITTEE AMENDMENT “      ” to S.P. 248, L.D. 580, “An Act to Improve Family Court Procedure”
[bookmark: _INSTRUCTION__1d21e550_3f6f_4466_b65d_be][bookmark: _PAR__11_1106bd0b_d4d7_4d77_8672_7f7aeef]Amend the bill by striking out everything after the enacting clause and inserting the following:
[bookmark: _PAR__12_d2d29238_1779_421f_a522_649d42a]'Sec. 1.  19-A MRSA §1653, sub-§3, ¶O, as amended by PL 2021, c. 647, Pt. B, §46 and affected by §65, is further amended to read:
[bookmark: _PAR__13_efa873fb_50d9_4b45_a044_d2abefa]O.  A parent's prior willful misuse of the emergency parental rights and responsibilities order process in section 1653-B or the protection from abuse process in former chapter 101 or chapter 103 in order to gain tactical advantage in a proceeding involving the determination of parental rights and responsibilities of a minor child.  Such willful misuse may be considered only if established by clear and convincing evidence and if it is further found by clear and convincing evidence that, in the particular circumstances of the parents and child, that willful misuse tends to show that the acting parent will in the future have a lessened ability and willingness to cooperate and work with the other parent in their shared responsibilities for the child.  The court shall articulate findings of fact whenever relying upon this factor as part of its determination of a child's best interest.  The voluntary dismissal of a motion for an emergency parental rights and responsibilities order or a protection from abuse petition may not, taken alone, be treated as evidence of the willful misuse of the emergency parental rights and responsibilities order process or the protection from abuse process;
[bookmark: _PAR__14_5d50a139_3e65_4e23_b995_1d88e17]Sec. 2.  19-A MRSA §1653-B is enacted to read:
[bookmark: _PAR__15_1a823a2b_2fbc_483b_a5d4_0e780d8]§1653-B.  Emergency parental rights and responsibilities order
[bookmark: _PAR__16_8f564653_c98c_4292_b898_5a2576c][bookmark: _PAGE_SPLIT__e85e2527_56bf_43e0_9488_c0d][bookmark: _PAGE__2_ed9a99a8_1fe7_46db_9edf_947ac80][bookmark: _PAR__2_05d388ff_c2d6_41ae_a31d_afe79eaa]1.  Motion. A party to an action under this Title concerning parental rights, including actions for divorce, legal separation, parentage or parental rights and responsibilities and post-judgment proceedings arising out of these actions, may file a motion requesting that the court issue an emergency parental rights and responsibilities order with respect to a child on an ex parte basis upon a showing of immediate and present risk of substantial harm to the health or safety of the child.  A motion may not be filed under this section as part of a protection from abuse proceeding under chapter 103.
[bookmark: _PAR__3_4cf93800_6b5d_490b_8cb0_1241e9ed]2. Affidavit required. A motion for an emergency parental rights and responsibilities order must be accompanied by an affidavit made under oath alleging:
[bookmark: _PAR__4_2f3d97b2_a99c_4ef0_80b5_9d9e1cf0]A.  The conditions establishing an immediate and present risk of substantial harm to the health or safety of the child; and 
[bookmark: _PAR__5_a4a6d4fb_5bee_4e45_8a0a_041857cc]B. The actions taken by the party filing the request to inform the other party or parties to the proceeding of the motion or the reasons why the court should consider the request without requiring notice to the other party. 
[bookmark: _PAR__6_47589b79_5208_44ca_be7f_d6b3d96c]3. Temporary relief. The court may, in an ex parte proceeding, enter an emergency parental rights and responsibilities order containing any relief that the court considers necessary to address the immediate and present risk of substantial harm to the health or safety of the child. An order issued under this subsection may include:
[bookmark: _PAR__7_a1d440c5_5bc9_4a35_85a9_a7b597c8]A. An allocation of parental rights and responsibilities between the parties; 
[bookmark: _PAR__8_2846e924_f4fc_4442_b9c7_aca44562]B. Conditions governing parent-child contact, including but not limited to prohibiting parent-child contact;
[bookmark: _PAR__9_018b1e25_3edf_48d3_8521_8e45a581]C. Directives regarding the residence of the child, including but not limited to authorizing or prohibiting relocation of the child; and
[bookmark: _PAR__10_04d0df96_b695_4091_bece_2093aa4]D. Any other relief determined appropriate in the discretion of the court. 
[bookmark: _PAR__11_79500087_cd24_4bc5_a9be_df7cce2]4. Denial of motion. Before denying a motion for an emergency parental rights and responsibilities order, the court shall:
[bookmark: _PAR__12_bbe05815_343d_4ff9_9045_f98d7ab]A.  Allow the moving party to be heard, accompanied by a person of the party's choice; and
[bookmark: _PAR__13_ccc98073_bcb9_49d4_ad0b_15d0bdb]B. Advise the moving party of the reasons for the denial. 
[bookmark: _PAR__14_3c47596b_7b07_4889_95ec_a6252a4]5. Service.  A party who files a motion for an emergency parental rights and responsibilities order under this section shall:
[bookmark: _PAR__15_a6f0692e_6316_4789_a58f_bc1c671]A.  If the court issues an order under subsection 3, arrange for the motion, affidavit and order to be personally served on the other party in a manner allowed by the applicable rule of civil procedure along with the original complaint or post-judgment motion that accompanied the motion, if any; or
[bookmark: _PAR__16_6520d3f3_bd63_4bfb_8f44_a92a63e]B.  If the court denies the motion under subsection 4, arrange for the motion, affidavit and order denying the motion to be served on the other party in a manner allowed by the applicable rule of civil procedure along with the original complaint or post-judgment motion that accompanied the motion, if any.
[bookmark: _PAR__17_b0a74ac6_dbde_40ef_8f8d_24211a2]6. Hearing. If the court enters an order under subsection 3, the court shall hold a hearing within 21 days of the issuance of the order. The scope of the hearing is limited to the necessity of continuing the temporary relief granted in the emergency parental rights and responsibilities order. Nothing in this section limits the court's discretion to continue the hearing upon the court's own motion or upon the motion of either party. If the court denies the motion under subsection 4, the parties are not entitled to a hearing under this subsection and the court may enter a scheduling order or any other order that the interests of justice require. 
[bookmark: _PAGE__3_5faacfe5_02f4_41b9_9dc3_1b15e35][bookmark: _PAR__2_16cbf8f3_9512_49a7_8be7_19c780dc]7. Dissolution or modification. A party whose parental rights are affected by an emergency parental rights and responsibilities order issued under subsection 3, other than the party who requested the order, may appear and move for the dissolution or modification of the order before the scheduled hearing. The motion must be accompanied by a sworn affidavit.  The court shall schedule a hearing on the motion as expeditiously as the interests of justice require. 
[bookmark: _PAR__3_2f3ca5b6_bae4_4461_9971_dbe5fe50]8. Jurisdiction; procedure. A motion for an emergency parental rights and responsibilities order under this section may be reviewed and an order may be issued by a District Court Judge or a family law magistrate. The clerk shall present the motion to a District Court Judge or family law magistrate upon docketing. If no judge or family law magistrate is available at the courthouse in which the request is made, the clerk shall forward the motion to any available judicial officer within the State.
[bookmark: _PAR__4_2af9d1ba_dc00_4dcf_9aa3_87f238ee]Sec. 3. Working group. The Maine Commission on Domestic and Sexual Abuse, established in the Maine Revised Statutes, Title 5, section 12004-I, subsection 74-C, shall convene a working group of stakeholders including commission members, representatives of the judicial branch, family law practitioners, members of the Family Law Advisory Commission established in Title 5, section 12004-I, subsection 52A, representatives of a statewide coalition to end domestic violence and any others that the commission determines to be necessary participants. To the extent possible, the members of the working group must be the same as the members of the working group established pursuant to Resolve 2021, chapter 99. 
[bookmark: _PAR__5_8c3803e6_11d6_4bc6_bd48_63f8a79f]1. Duties. The working group shall review data provided by the judicial branch for at least 2 years following implementation of this Act, including data on the number of requests for emergency parental rights and responsibilities orders filed, the number of emergency parental rights and responsibilities orders issued, the average time between the filing of a request and the hearing on that request, if any, and any other data determined by the judicial branch to be useful for evaluating efficacy of the new process.
[bookmark: _PAR__6_ee5b95c9_2f73_4ee0_a603_10e12602]2. Report; legislation. The commission shall submit a report to the joint standing committee of the Legislature having jurisdiction over judiciary matters no later than November 4, 2026. The report must identify the working group's participants, summarize the activities of the working group and include any conclusions made by the working group regarding the effectiveness of the emergency parental rights and responsibilities order process established in Title 19-A, section 1653-B. The report may include the working group's recommendations for further improving the family court response to families with urgent safety concerns. The joint standing committee of the Legislature having jurisdiction over judiciary matters may report out legislation to the 133rd Legislature in 2027 based on the report.
[bookmark: _PAR__7_8ff21020_3a69_4a6e_87e7_d72dcbce]Sec. 4.  Appropriations and allocations.  The following appropriations and allocations are made.
[bookmark: _PAR__8_67b29d70_d4f4_42fb_ae8f_56805436]JUDICIAL DEPARTMENT
[bookmark: _PAR__9_3c21744d_573b_43bf_9030_06126de8]Courts - Supreme, Superior and District 0063
[bookmark: _PAR__10_65d7c997_257f_4c3f_91d1_19c21f1]Initiative: Provides one-time funding for printing costs to update A Guide to Family Separation in Maine.
	[bookmark: _PAR__11_36d6f598_1147_42bb_9bbd_820788f][bookmark: _LINE__44_da5e5df7_f910_4cfa_8b7c_55ff5f]GENERAL FUND
	[bookmark: _LINE__44_9e7eac3a_94e5_4d89_b8ad_f1b8eb]2023-24
	[bookmark: _LINE__44_71084ff9_f9ef_43b2_a00a_cec28a]2024-25

	[bookmark: _PAGE__4_f76a5fd4_c828_4d9c_841d_a537fa3][bookmark: _PAR__2_841f998f_6ff0_4edd_980d_e08468cf][bookmark: _LINE__1_00ade104_0309_4917_90ad_68a3be7]All Other
	[bookmark: _LINE__1_e24dd604_a44d_48e6_8023_b5a8e3e]$10,000
	[bookmark: _LINE__1_5bdbfe87_c322_4e6b_817f_144a719]$0

	[bookmark: _LINE__2_f67727ea_ce1f_436a_806b_d9dd350] 
	[bookmark: _LINE__2_e81f7ae5_4b31_45f0_81db_6360c85]__________
	[bookmark: _LINE__2_8c55c280_6f68_46a7_9db3_bc2a536]__________

	[bookmark: _LINE__3_08ccbfeb_452d_4160_b110_731d05a]GENERAL FUND TOTAL
	[bookmark: _LINE__3_dc7a17b0_9ec1_4fbe_86dc_4ab0c29]$10,000
	[bookmark: _LINE__3_272fcf29_8f4a_438b_a59f_c927d50]$0


[bookmark: _PAR__3_57f0f6c8_f5eb_44ae_bee9_9303363b]Courts - Supreme, Superior and District 0063
[bookmark: _PAR__4_b53a578f_1518_4786_9820_07445696]Initiative: Establishes one Judge position, one Deputy Marshal position and one Assistant Clerk position effective January 1, 2024 and provides funding for related All Other costs.
	[bookmark: _PAR__5_e7a17234_5eec_4a0d_9784_68415431][bookmark: _LINE__7_f792995f_6a73_4c2e_8a3e_f53ac08]GENERAL FUND
	[bookmark: _LINE__7_e0dccb10_cfc5_43df_92a4_a42bf6d]2023-24
	[bookmark: _LINE__7_a50c5c4a_f96b_4936_aa58_f7a973f]2024-25

	[bookmark: _LINE__8_b57628e1_9d19_42ae_a3d8_8c5b531]POSITIONS - LEGISLATIVE COUNT
	[bookmark: _LINE__8_12375725_db18_4719_837d_b5613c4]3.000
	[bookmark: _LINE__8_77418165_3373_44b1_8243_3124d60]3.000

	[bookmark: _LINE__9_6bc0adec_6b07_455d_8e9e_b6c3631]Personal Services
	[bookmark: _LINE__9_423beff7_4929_451e_b872_40400ee]$182,885
	[bookmark: _LINE__9_47d62cb7_522e_4213_b8bc_106fefb]$380,951

	[bookmark: _LINE__10_40b9c36c_e83e_4ee5_a979_2599a6]All Other
	[bookmark: _LINE__10_9778b1de_5ec5_435f_8287_9d414b]$31,530
	[bookmark: _LINE__10_04dbbc00_50bf_4738_a8eb_b1ad59]$15,930

	[bookmark: _LINE__11_e561cc61_e7b7_492f_93e3_b87c55] 
	[bookmark: _LINE__11_2fe77e69_2255_4e3f_a0ef_679e99]__________
	[bookmark: _LINE__11_96265472_d554_4f8c_8886_ed1ff2]__________

	[bookmark: _LINE__12_043278a5_1b1d_4513_80ca_e849c5]GENERAL FUND TOTAL
	[bookmark: _LINE__12_efc65094_75ac_4eb2_91f4_910573]$214,415
	[bookmark: _LINE__12_44616cb3_e4e1_481c_b562_dfe612]$396,881


[bookmark: _PAR__6_57b25bf1_20c9_4a83_a8d8_1d211998] 
	[bookmark: _PAR__7_f148c56a_b57e_4280_9386_ac1f5048][bookmark: _LINE__14_531f08b4_209d_45d7_a4be_69ca1d]JUDICIAL DEPARTMENT
	[bookmark: _LINE__14_7e3db1ec_eef0_4a37_b6c6_4070f9] 
	[bookmark: _LINE__14_38ca3acf_ce69_4422_b83c_5698df] 

	[bookmark: _LINE__15_b1cd59d8_915f_4e01_a4d5_6ebb9f]DEPARTMENT TOTALS
	[bookmark: _LINE__15_770a66e8_c1c1_4013_8c73_bbc42c]2023-24
	[bookmark: _LINE__15_f1c9fdfd_7ce5_4dc2_ac1c_3c6574]2024-25

	[bookmark: _LINE__16_4adfc0c5_7744_40a9_8fd2_f3d953] 
	[bookmark: _LINE__16_aad5b489_4ed3_45ae_8bf9_a8ac0d] 
	[bookmark: _LINE__16_ab76083a_abf6_4c89_ad2d_b62774] 

	[bookmark: _LINE__17_646c2844_c759_48b7_937d_2b2565]GENERAL FUND
	[bookmark: _LINE__17_85961d50_5caf_4d31_b013_a6bb6a]$224,415
	[bookmark: _LINE__17_a4eb97e8_9420_4f87_ac49_6c9080]$396,881

	[bookmark: _LINE__18_d2a75acb_977d_418c_b08a_cc2594] 
	[bookmark: _LINE__18_3de88e94_c6fe_4490_839b_5dc90e]__________
	[bookmark: _LINE__18_ddd90b4f_2368_405f_9cf0_d93585]__________

	[bookmark: _LINE__19_5e267a68_70a8_4cf0_84d4_1c8a9e]DEPARTMENT TOTAL - ALL FUNDS
	[bookmark: _LINE__19_fdd8b76f_b30d_465a_805a_c1e85d]$224,415
	[bookmark: _LINE__19_badf2d35_dc06_4731_8e71_0e7acd]$396,881


[bookmark: _PAR__8_6ae0e119_8466_4bb4_9ed3_9d719a1a]Sec. 5.  Effective date. This Act takes effect January 1, 2024.'
[bookmark: _INSTRUCTION__2a8338f2_a7ec_44f6_9e06_35][bookmark: _PAR__9_46a630fc_06a5_4611_aa21_f3cc9dfa]Amend the bill by relettering or renumbering any nonconsecutive Part letter or section number to read consecutively.
[bookmark: _SUMMARY__1a465665_159b_42bd_8d29_efcf88][bookmark: _PAR__10_c8f22e2e_18c5_4d32_8c4c_865a5e3]SUMMARY
[bookmark: _PAR__11_1ff80c2d_340a_4b92_8375_7bafb5a]This amendment, which is the minority report of the committee, replaces the bill, which is a concept draft.  Beginning January 1, 2024, the amendment authorizes a party to a divorce, legal separation, parentage or parental rights and responsibilities proceeding or a post-judgment motion arising out of one of these actions to file a motion requesting that the court issue an ex parte emergency parental rights and responsibilities order on the basis that there is an immediate and present risk of substantial harm to the health or safety of the child.  The order may be issued by a District Court Judge or a family law magistrate and may include a temporary allocation of parental rights and responsibilities between the parties in the underlying action, conditions of parent-child contact and directives regarding the residence of the child.  If a judge or magistrate issues an emergency parental rights and responsibilities order ex parte, the court shall hold a hearing within 21 days to determine the need for continuation of the temporary relief granted in the order.  In the meantime, a party affected by the emergency parental rights and responsibilities order, other than the party that requested the order, may file a motion to modify or to dissolve the order, which the court must hear as expeditiously as the interests of justice require.  
[bookmark: _PAR__12_48d8107f_17af_4425_aa56_4b253d3][bookmark: _PAGE_SPLIT__c079396b_ee93_417a_bc49_2e3][bookmark: _PAGE__5_c98a73be_558d_406e_8009_506d0c6][bookmark: _PAR__2_19a1d04d_248e_49ee_84f5_580e95ff]The amendment also directs the Maine Commission on Domestic and Sexual Abuse to convene a working group of stakeholders, similar to the working group established by Resolve 2021, chapter 99, to review data from the judicial branch gathered for at least 2 years following implementation of the emergency parental rights and responsibilities order process established in this legislation to evaluate the efficacy of the process.  The amendment directs the commission to submit a report regarding the working group's findings to the joint standing committee of the Legislature having jurisdiction over judiciary matters by November 4, 2026.  The committee may report out legislation to the 133rd Legislature in 2027 in response to the report.
[bookmark: _FISCAL_NOTE_REQUIRED__920d472b_ee2c_408][bookmark: _PAR__3_b78f0637_4dfc_4026_96f8_26922538]FISCAL NOTE REQUIRED
[bookmark: _PAR__4_9b5889f2_ad85_4834_9ffd_84a75b5d](See attached)
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