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An Act to Require the Cooperation of Original Manufacturers of Electronic Devices to Facilitate the Repair of Those Devices by Device Owners and Independent Repair Providers
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An Act to Require the Cooperation of Original Manufacturers of Electronic Devices to Facilitate the Repair of Those Devices by Device Owners and Independent Repair Providers
[bookmark: _AMEND_TITLE__28e0c14d_5af7_4961_9aec_21][bookmark: _PAGE__1_7d98066d_73c4_43d0_8a49_af9d2ff][bookmark: _PAR__2_9d34d6fe_6e80_4d4d_82ce_473ed0c6]L.D. 1908
[bookmark: _PAR__3_6a3c46f7_d7df_489d_bf43_8d4c8dd0]Date:	(Filing No. S-         )
[bookmark: _PAR__4_8da398c4_5c09_460d_8212_a670a449]HOUSING AND ECONOMIC DEVELOPMENT 
[bookmark: _PAR__5_d8491630_959d_4494_8bd7_4d28429c]Reproduced and distributed under the direction of the Secretary of the Senate.
[bookmark: _PAR__6_cce950c6_ea5a_4899_97b5_32fde576]STATE OF MAINE
[bookmark: _PAR__7_84a1d608_c279_4b7d_a1e5_c858a553]SENATE
[bookmark: _PAR__8_f35650ef_d3d8_47a9_8532_49ea0599]132ND LEGISLATURE
[bookmark: _PAR__9_2da94b89_0f8d_4ec6_bd73_fb11bc3e]SECOND REGULAR SESSION
[bookmark: _PAR__10_0e8594e4_8c34_4f26_bdf7_5de0761]COMMITTEE AMENDMENT “      ” to S.P. 749, L.D. 1908, “An Act to Require the Cooperation of Original Manufacturers of Electronic Devices to Facilitate the Repair of Those Devices by Device Owners and Independent Repair Providers”
[bookmark: _INSTRUCTION__e2121a78_38fd_43f9_b450_a6][bookmark: _PAR__11_88018840_6319_4efa_be26_5d3244f]Amend the bill by striking out everything after the enacting clause and inserting the following:
[bookmark: _PAR__12_5f1c8ca9_86ea_420c_8dab_020c985]'Sec. 1.  10 MRSA c. 247 is enacted to read:
[bookmark: _PAR__13_b64af2a9_288f_48f6_8725_a00bb29]CHAPTER 247
[bookmark: _PAR__14_c8165324_fade_40e8_ad5f_ea431c1]RIGHT TO REPAIR ELECTRONIC EQUIPMENT
[bookmark: _PAR__15_49f012b9_0cb1_497c_b755_08258da]§1500-PP. Definitions
[bookmark: _PAR__16_81e0bd18_ae11_491c_a29c_41cac6c]As used in this chapter, unless the context otherwise indicates, the following terms have the following meanings.
[bookmark: _PAR__17_e8824737_6a76_464b_8041_6918493]1.  Authorized repair provider.  "Authorized repair provider" means:
[bookmark: _PAR__18_2a2a97e3_aad6_4cd6_9c1b_e1b4479]A.  An original equipment manufacturer that offers the services of diagnosis, maintenance or repair of the digital electronic equipment it manufactures; or
[bookmark: _PAR__19_cf8075b3_d2a2_4f59_8f94_a58e112]B.  A person that is unaffiliated with an original equipment manufacturer and that has an arrangement with the original equipment manufacturer under which the original equipment manufacturer grants to the person a license to use a trade name, service mark or related characteristics for the purposes of offering the services of diagnosis, maintenance or repair of digital electronic equipment under the name of or on behalf of the original equipment manufacturer.  For the purposes of this paragraph, "service mark" has the same meaning as in section 1521, subsection 6.
[bookmark: _PAR__20_8c2a6b2c_466d_4c95_a986_704beea][bookmark: _PAGE_SPLIT__63f55ec0_1ffc_4674_be33_934][bookmark: _PAGE__2_e9d81809_b483_43d2_a99b_40470cd][bookmark: _PAR__2_ad7dbb3d_be5d_44a5_8e94_4b43563b]2.  Authorized 3rd-party provider.  "Authorized 3rd-party provider" means a person that is unaffiliated with an original equipment manufacturer and that has an arrangement with the original equipment manufacturer under which the original equipment manufacturer grants to the person a license to use a trade name to distribute parts, tools or documentation under the name of or on behalf of the original equipment manufacturer. 
[bookmark: _PAR__3_952e5847_88b3_46b2_828e_03e0c373]3.  Diagnosis. "Diagnosis" means the process of identifying the issue or issues causing digital electronic equipment to not be in full working order.
[bookmark: _PAR__4_877e9034_aec9_4b7d_be9f_1a57e6a7]4.  Digital electronic equipment; equipment. "Digital electronic equipment" or "equipment" means a hardware product that has a wholesale price to a retailer, or to others outside of direct retail sale, of not less than $50 and that depends in whole or in part on digital electronics embedded in or attached to the product for the product to function.  
[bookmark: _PAR__5_edd23b75_fdf2_4dc6_a6ab_69def68e]"Digital electronic equipment" does not include:
[bookmark: _PAR__6_e997d8a8_8ad2_4b68_a1e1_2638a478]A.  A motor vehicle that is designed to transport individuals or property on a street or highway and is certified by a motor vehicle manufacturer under all requirements for the distribution and sale of motor vehicles in the United States;
[bookmark: _PAR__7_30fc75f1_f8d1_4092_a75a_0b236b5e]B.  A medical device or a digital electronic product intended primarily for use in a medical setting including diagnostic, monitoring or control equipment or any product or service offered through such a device or product;
[bookmark: _PAR__8_d23f59ba_b2fc_4ee1_95ff_d4e4dba5]C.  Off-road or nonroad equipment, including, but not limited to, farm and utility tractors; farm implements; farm machinery; forestry equipment; industrial equipment; utility equipment; construction equipment; compact construction equipment; mining equipment; turf, yard and garden equipment; outdoor power equipment, including portable generators; aviation, marine, all-terrain sports and recreational vehicles, including racing vehicles; stand-alone or integrated stationary or mobile internal combustion engines; other power sources, including, but not limited to, generator sets, electric or battery and fuel cell power; power tools; and any tools, technology, attachments, accessories, components or repair parts for any such equipment;
[bookmark: _PAR__9_5d0e0bf7_8220_4547_bccf_a152bc9f]D.  Commercial and industrial electrical switchgear equipment, including power distribution equipment; commercial visual display equipment; medium-voltage or low-voltage switchgear and transformers; power control equipment such as medium-voltage or low-voltage motor control and drives; remote power panels; power distribution units and static or transfer switches; and any tools, technology, attachments, accessories, components or repair parts for any such equipment;
[bookmark: _PAR__10_ee9dcc24_e8fb_485b_8bea_678e7de]E.  Safety communications equipment intended to be used for emergency response or prevention purposes by a law enforcement, fire or medical and emergency rescue services agency or other emergency service organization;
[bookmark: _PAR__11_bed4e550_128a_46fb_82d1_470ef07]F.  Security or life safety systems or alarm systems, including any related software or components, that have a digital electronic product embedded within them;
[bookmark: _PAR__12_dde01e21_6e28_4aa6_8b91_fb9c8e5]G.  A video game console, including, but not limited to, a video game console machine, a handheld video game console device or other similar device or system, including any associated components or peripherals; or
[bookmark: _PAR__13_5da74c60_fc2d_41ed_9b74_c336f5f]H.  A product developed or manufactured for the purpose of public health, environmental testing or water quality testing.
[bookmark: _PAR__14_15c44ece_5c9f_493a_8d9f_6493055][bookmark: _PAGE_SPLIT__ca2b2b8f_cbe9_4c24_8161_b65][bookmark: _PAGE__3_15d08c8e_e921_4ff8_8bdc_cc72fb2][bookmark: _PAR__2_9e3f593c_b8a9_4775_a91b_62ed0528]5.  Documentation.  "Documentation" means, with respect to digital electronic equipment, a manual, diagram, reporting output, service code description, circuit schematic or similar kind of information required for effecting the services of diagnosis, maintenance or repair of equipment manufactured or sold by an original equipment manufacturer to facilitate the diagnosis, maintenance or repair of the equipment.
[bookmark: _PAR__3_e6ca2e62_33d8_4f1e_9e8c_e408a62c]6.  Independent repair provider. "Independent repair provider" means an individual or business operating in the State that is not an authorized repair provider and that is not affiliated with an authorized repair provider and that is engaged in diagnosing, maintaining and repairing digital electronic equipment.
[bookmark: _PAR__4_6a424e1a_42c6_4b62_89e6_d887fc3e]7.  Maintenance. "Maintenance" means, with respect to digital electronic equipment, any action necessary to keep currently working digital electronic equipment in full working order.
[bookmark: _PAR__5_041b2e12_3115_4b11_af0d_155cd3bc]8.  Medical device. "Medical device" means an instrument, apparatus, implement, machine, contrivance, implant or other similar or related article, including a component, part or accessory, as described in 21 United States Code, Section 321(h) that is intended for use in the diagnosis of disease or other conditions or in the cure, mitigation, treatment or prevention of disease in humans or animals.
[bookmark: _PAR__6_fc641c9a_cfcd_4584_a8b3_8c7429bb]9.  Modification; modify. "Modification" or "modify" means, with respect to digital electronic equipment, any alteration to the equipment that is not maintenance and not repair.
[bookmark: _PAR__7_d79c7c6e_5ce8_47c1_904c_dcc4c82d]10.  Motor vehicle. "Motor vehicle" has the same meaning as in section 1171, subsection 11 and includes any component or part of the motor vehicle.
[bookmark: _PAR__8_1d9eee15_be3b_4108_a2df_073fa2dd]11.  Motor vehicle manufacturer.  "Motor vehicle manufacturer" means a business engaged in the manufacturing or assembling of motor vehicles.
[bookmark: _PAR__9_8811272b_547d_499a_abfc_974c3fb5]12.  On fair and reasonable terms. "On fair and reasonable terms" means, with respect to documentation, parts and tools required for the diagnosis, maintenance and repair of digital electronic equipment, that such documentation, parts and tools are made available by the original equipment manufacturer at costs and on terms that are at least as favorable as the most favorable costs and terms under which the manufacturer offers the documentation, parts and tools to an authorized repair provider, accounting for any discount, rebate or financial incentive offered to the authorized repair provider by the manufacturer, and that:
[bookmark: _PAR__10_3be16df5_baca_4364_a14c_9cca20e]A.  With respect to documentation required for repair, such documentation is made available by the original equipment manufacturer:
[bookmark: _PAR__11_bebe2e65_e32c_4df9_9530_1559283](1)  On terms that do not require the recipient of the documentation to be or to become an authorized repair provider; and 
[bookmark: _PAR__12_b1d58483_8e01_4c18_8452_b67d4d5](2)  At no charge, except that, when the documentation is requested in physical printed form, the manufacturer may require payment for the reasonable actual costs of preparing and sending the printed documentation;
[bookmark: _PAR__13_58db6a7f_e424_496d_b3ea_7ec54d1]B. With respect to tools required for repair, such tools are made available by the original equipment manufacturer:
[bookmark: _PAR__14_cd577e51_e853_44fe_9c42_b712bd5](1)  On terms that do not require the recipient of the tool to be or to become an authorized repair provider;
[bookmark: _PAR__15_03728315_97c0_4fbf_9be7_ffaecb7](2)  Without any impediments to use; and
[bookmark: _PAGE__4_a0d857c5_7419_4890_9e24_07ef093][bookmark: _PAR__2_270b6eb9_03b4_4798_8058_1bf1e06a](3)  At no charge for use or operation of the tool, except that when the tool is requested in physical form, the manufacturer may require payment for the reasonable, actual costs of procuring, preparing and sending the tool; and
[bookmark: _PAR__3_f4e66005_7714_4e13_a725_f6c4e16b]C. With respect to parts required for repair, such parts are made available by the original equipment manufacturer either directly or through an authorized 3rd-party provider, distributor or authorized repair provider on terms that do not require the recipient of the part to be or to become an authorized repair provider.
[bookmark: _PAR__4_9d90ecbb_475f_4c12_b5e9_4acfbdfb]13.  Original equipment manufacturer; manufacturer. "Original equipment manufacturer" or "manufacturer" means a business engaged in the selling or leasing of or in otherwise supplying new digital electronic equipment manufactured by or on behalf of the business.
[bookmark: _PAR__5_8f436f9f_68d7_4cf8_97be_1bc57afe]14.  Owner. "Owner" means an individual or business that owns digital electronic equipment purchased or used in the State.
[bookmark: _PAR__6_a049ad8b_d0dd_43ab_b317_a6388342]15.  Part. "Part" means, with respect to digital electronic equipment, any replacement part or assembly of parts, either new or used, or their equivalents, for maintaining or repairing digital electronic equipment manufactured or sold by the manufacturer.  
[bookmark: _PAR__7_65b2dd55_a410_4f7a_8653_c0b104a7]16.  Parts pairing. "Parts pairing" means a manufacturer's practice of using software to identify component parts through a unique identifier.
[bookmark: _PAR__8_09febdd7_2b10_4083_ba6b_a78b8bee]17. Print imaging device.  "Print imaging device" means a component, device or system for transferring an image to a printable medium, including, but not limited to, a printer, copier, multifunction device, duplicator, mailing machine or professional imaging product.
[bookmark: _PAR__9_2c36557d_c15d_4d8b_95f8_1e748f6f]18.  Repair. "Repair" means, with respect to digital electronic equipment, any action necessary to restore the equipment to full working order.  "Repair" does not include post-sale modifications that alter the originally intended functioning of the digital electronic equipment.
[bookmark: _PAR__10_db9971cf_f86c_40ac_826e_69a698d]19.  Tool. "Tool" means, with respect to digital electronic equipment, a software program, hardware implement or other apparatus, including any updates, or its equivalent, used for diagnosing, maintaining or repairing digital electronic equipment manufactured or sold by the manufacturer, including software or other mechanisms that provide a new part, program a new part, pair a new part, calibrate functionality or perform any other function required to repair the original part.
[bookmark: _PAR__11_bedf7dad_d061_477e_847c_ae1d547]20.  Trade name.  "Trade name" has the same meaning as in section 1521, subsection 7.
[bookmark: _PAR__12_b64f3001_71a8_4822_a8d7_475c4d3]21.  Trade secret. "Trade secret" means anything tangible or intangible or electronically stored or kept that constitutes, represents, evidences or records intellectual property, including secret or confidentially held designs, processes, procedures, formulas, inventions or improvements or secret or confidentially held scientific, technical, merchandising, production, financial, business or management information, or other intellectual property that falls within the meaning of a trade secret under 18 United States Code, Section 1839.
[bookmark: _PAR__13_18d0c9b6_4d04_46f5_b0b1_3e6f4a7]§1500-QQ.  Right to repair
[bookmark: _PAGE__5_c46c93ed_594f_4519_8097_a936b7b][bookmark: _PAR__2_4490d1c3_bb43_4645_b264_f8752456]The following provisions govern the diagnosis, maintenance and repair of digital electronic equipment sold or in use in this State.
[bookmark: _PAR__3_c86e9153_8433_4bb7_99a7_ab70c238]1.  Original equipment manufacturers; requirement.  Beginning January 1, 2028, and except as otherwise provided in this section, an original equipment manufacturer of digital electronic equipment sold or in use in the State on or after July 1, 2021 shall make available on fair and reasonable terms to any independent repair provider or owner of the equipment any documentation, parts or tools, or their equivalents, required for the diagnosis, maintenance or repair of the equipment. 
[bookmark: _PAR__4_3fc25aac_1c6b_48a4_8308_367aed36]An original equipment manufacturer that does not have access to documentation, parts or tools and does not offer services of diagnosis, maintenance or repair of particular digital electronic equipment is not required to produce documentation, parts or tools for that particular equipment.
[bookmark: _PAR__5_cf44f555_3dfb_44f0_8e19_9c839e27]2.  Prohibited uses of parts pairing.  For consumer electronic equipment that is manufactured for the first time, and first sold or used in this State, after January 1, 2028, an original equipment manufacturer may not use parts pairing to:
[bookmark: _PAR__6_0253ba1a_6825_402c_8300_3f3cfc14]A.  Prevent or inhibit an independent repair provider or an owner from installing or enabling the function of an otherwise functional replacement part or a component of consumer electronic equipment, including a replacement part or a component that the original equipment manufacturer has not approved;
[bookmark: _PAR__7_5c6af230_ca1d_45f3_8ee2_a77d70b3]B.  Intentionally reduce the functionality or performance of consumer electronic equipment; or
[bookmark: _PAR__8_bbb4f7ad_5f16_4386_afc2_463b305c]C.  Cause consumer electronic equipment to display misleading alerts or warnings, which the owner cannot immediately dismiss, about unidentified parts.
[bookmark: _PAR__9_baa92e5d_290e_424c_b576_712ccab4]This subsection may not be construed to prohibit parts pairing of print imaging devices. 
[bookmark: _PAR__10_93e4f093_60a4_46c8_83c1_7477218]3.  Additional limitations and exclusions.  Notwithstanding any provision of this section to the contrary:
[bookmark: _PAR__11_ab65b80b_e888_4b4a_aa27_30cef44]A.  An original equipment manufacturer is not required to:
[bookmark: _PAR__12_80409f9b_2d00_46be_822f_0b8aef0](1)  Provide or make available to an independent repair provider or owner documentation, parts or tools if:
[bookmark: _PAR__13_714d7706_a489_459f_8554_0914f88](a)  The part or tool is no longer available to the original equipment manufacturer; 
[bookmark: _PAR__14_4bbe0d43_66a7_424b_8869_be654fc](b)  The tool is used by the original equipment manufacturer only to perform no-cost diagnostic services virtually through telephone, Internet, chat function, e-mail or similar means that do not involve the manufacturer's physically handling the owner's equipment, unless the manufacturer also makes that documentation or tool available to persons unaffiliated with the manufacturer; or
[bookmark: _PAR__15_fea7dfee_cbb1_49a4_a7d5_031bf98](c) The original equipment manufacturer provides to an independent repair provider or owner, at no additional charge, a readily available equivalent or newer replacement of the digital electronic equipment for which the documentation, parts or tools are requested;
[bookmark: _PAGE__6_f66e8f48_bc7a_40e6_9ad6_febc6a0][bookmark: _PAR__2_2393ddab_0e75_4c68_90f7_e0b02542](2)  Divulge any trade secret except as necessary to perform diagnosis, maintenance or repair on fair and reasonable terms;
[bookmark: _PAR__3_bda2e9f6_0bca_4684_9231_2c202f1c](3)  Make available to an independent repair provider or owner documentation, parts or tools that would disable, reset or override electronic privacy or security locks or security-related measures or functions, or disable or override antitheft security or privacy measures set by the owner of the equipment without the owner's authorization.  This subparagraph may not be construed to relieve the original equipment manufacturer's obligation to make available to an independent repair provider or owner such documentation, parts or tools if the owner provides authorization;
[bookmark: _PAR__4_70415160_9114_4276_9950_2a488e25](4)  Provide documentation, parts or tools for any digital electronic equipment if reconditioning or repair of the equipment is prohibited by law;
[bookmark: _PAR__5_d43ba0a3_7537_4551_a0c9_d9a0c956](5)  Provide documentation or tools used exclusively by the original equipment manufacturer for diagnosis, maintenance or repairs completed by machines that operate on several digital electronic equipment products simultaneously or otherwise for purposes of large-scale efficiency as long as the manufacturer makes available to independent repair providers and owners sufficient alternative documentation and tools to diagnose, maintain or repair the equipment; or
[bookmark: _PAR__6_9769efc6_18a9_42f2_8e13_bff3fd4a](6)  Cover any repairs provided by independent repair providers or owners under a warranty;
[bookmark: _PAR__7_79a98116_afac_473d_bacf_db91bcf1]B.  An original equipment manufacturer and an authorized repair provider are not required by this section to:
[bookmark: _PAR__8_62ee8bbd_c16b_49eb_b302_d1d0532b](1)  Provide an independent repair provider or owner any information, other than documentation, that is provided by the original equipment manufacturer to an authorized repair provider;
[bookmark: _PAR__9_1d31534e_14dc_4884_9db0_c550f2cd](2)  Make available any documentation, parts or tools for the purposes of modifying or making modifications to any digital electronic equipment; or
[bookmark: _PAR__10_09d7011b_1d6f_423b_ad27_d021521](3)  Make available any documentation, parts or tools in a manner that is inconsistent with or in violation of applicable federal or state law;
[bookmark: _PAR__11_42b1f281_c3d1_43a2_b0ab_65e14fb]C.  In complying with the requirements of this section, an original equipment manufacturer may make available documentation, parts or tools to an independent repair provider or owner directly or through an authorized repair provider or an authorized 3rd-party provider.
[bookmark: _PAR__12_74976e04_2a24_4a38_8862_512d851]An authorized repair provider may make documentation, parts or tools available to an independent repair provider or owner as long as the authorized repair provider is contractually permitted by the original equipment manufacturer to provide and is not otherwise prohibited from providing the documentation, parts or tools.
[bookmark: _PAR__13_d019e267_af76_443f_bf9e_715e111]This paragraph may not be construed to require an authorized repair provider or authorized 3rd-party provider to provide such documentation, parts or tools to an independent repair provider or owner or to relieve an original equipment manufacturer of its obligations to make available documentation, parts or tools to an independent repair provider or owner; and
[bookmark: _PAGE__7_fccb7fb5_d294_4c08_962d_fc4182c][bookmark: _PAR__2_c3a64e6a_7499_44dc_b8a6_bd2d1e23]D. An original equipment manufacturer is not liable under this section for damages resulting from improper use of personal data or any data privacy or security breach in connection with repair, diagnosis, maintenance or modification of digital electronic equipment by an independent repair provider or owner.
[bookmark: _PAR__3_7f0b9817_67bf_490c_80a0_428f7d70]This section may not be construed to abrogate, interfere with, contradict or alter the terms of any agreement between an original equipment manufacturer and an authorized repair provider, including, but not limited to, the performance or provision of warranty or recall repair work by an authorized repair provider on behalf of an original equipment manufacturer pursuant to such an authorized repair agreement, except that any provision in such an authorized repair agreement that purports to waive, avoid, restrict or limit an original equipment manufacturer's compliance with this section is void and unenforceable.
[bookmark: _PAR__4_f0951ae2_8982_4a67_b079_ff44fdf4]4.  Written notice required.  Before repairing digital electronic equipment subject to the requirements of this section, an independent repair provider shall provide to a customer a written notice that contains the following information:
[bookmark: _PAR__5_0b5b04de_cda6_49a5_93e0_6902b2a7]A.  That the independent repair provider is not an authorized repair provider for the digital electronic equipment; and
[bookmark: _PAR__6_85f7d4b2_1b46_4f59_bae2_08370991]B.  Whether the independent repair provider, in repairing digital electronic equipment, uses any used replacement parts or replacement parts provided by a supplier other than the original equipment manufacturer of the digital electronic equipment.
[bookmark: _PAR__7_7dc6209c_62f8_4fec_a47c_ebe7c0fe]5.  Violations.  A violation of this section is a violation of the Maine Unfair Trade Practices Act.'
[bookmark: _INSTRUCTION__8b6bca1c_4fd4_4ea2_bebd_60][bookmark: _PAR__8_96fbd42a_06b8_4d53_b425_0354b0ad]Amend the bill by relettering or renumbering any nonconsecutive Part letter or section number to read consecutively.
[bookmark: _SUMMARY__d9a549b6_4332_4295_a6cf_a9fdfe][bookmark: _PAR__9_c7385adb_032b_4af7_909f_a9439331]SUMMARY
[bookmark: _PAR__10_81f0fd81_6310_4cab_a85b_debe8df]This amendment replaces the bill.  The amendment exempts from the bill's definition of "digital electronic equipment" a product developed or manufactured for the purposes of public health, environmental testing or water quality testing.  The amendment provides that an original equipment manufacturer is not required to make available documentation, parts or tools if the original equipment manufacturer provides at no additional cost an equivalent or newer replacement of the digital electronic equipment.  The amendment also clarifies that the bill's provision prohibiting parts pairing does not apply to print imaging devices.
[bookmark: _FISCAL_NOTE_REQUIRED__3e25221e_3369_470][bookmark: _PAR__11_4cbdf13f_e089_484b_b9ac_e28d1c7]FISCAL NOTE REQUIRED
[bookmark: _PAR__12_d372c741_0697_4d5b_a19f_9bbcc13](See attached)
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