132nd Maine Legislature
An Act to Improve Accountability and Understanding of Data in Insurance Transactions
L.D. 1906
An Act to Improve Accountability and Understanding of Data in Insurance Transactions
[bookmark: _AMEND_TITLE__dbf707a5_bcda_4c12_9612_99][bookmark: _PAGE__1_001a4562_180f_429e_88e8_79d120e][bookmark: _PAR__2_eeaf5eab_2754_4b35_93ff_d5d39ea0]L.D. 1906
[bookmark: _PAR__3_488d4c20_95c6_413b_b822_3a934f67]Date:	(Filing No. S-         )
[bookmark: _PAR__4_ec3c6210_f772_4761_92fb_179946ad]HEALTH COVERAGE, INSURANCE AND FINANCIAL SERVICES 
[bookmark: _PAR__5_a50646aa_ce1e_4291_b074_9599c86b]Reproduced and distributed under the direction of the Secretary of the Senate.
[bookmark: _PAR__6_6f39e10b_760c_40e1_afad_57402db4]STATE OF MAINE
[bookmark: _PAR__7_ab3ad3d7_6d3b_4e38_a6d0_d91b9137]SENATE
[bookmark: _PAR__8_79c8d012_c89b_4554_b090_87104ea1]132ND LEGISLATURE
[bookmark: _PAR__9_8f05ec14_024c_4b5b_8f37_f90a4df7]FIRST SPECIAL SESSION
[bookmark: _PAR__10_499b38de_0c0c_4aed_b128_a143211]COMMITTEE AMENDMENT “      ” to S.P. 747, L.D. 1906, “An Act to Improve Accountability and Understanding of Data in Insurance Transactions”
[bookmark: _INSTRUCTION__b2e8f5e2_6854_43ae_a3b5_85][bookmark: _PAR__11_8947c254_6015_4168_ad1d_7a1f532]Amend the bill by striking out everything after the enacting clause and inserting the following:
[bookmark: _PAR__12_4e8e3577_4f94_4fcd_b1e2_867871e]'Sec. 1.  24-A MRSA §1914 is enacted to read:
[bookmark: _PAR__13_910f23fa_e338_4600_a4d0_b181709]§1914.  Plan sponsor access to claims data; right to audit
[bookmark: _PAR__14_c4fc867c_963d_4566_89b7_d5551c7]1.  High-cost claims data.  Upon request of a plan sponsor that has certified its compliance with the use and disclosure requirements of 45 Code of Federal Regulations, Section 164.504(f), an administrator shall provide data on a high-cost claim so that a plan sponsor may perform an audit to ensure compliance with the plan sponsor's contract prior to payment of the high-cost claim.  The data must include any itemized billing statements and medical records associated with the claim in the possession of the administrator or the administrator's agents.  The plan sponsor or the plan sponsor's designee shall make a request for data on a high-cost claim within 2 business days of receipt of the claim and the administrator must provide the requested information within 30 business days of the request. For the purposes of this subsection, "high-cost claim" means any claim related to an individual provided health coverage by a plan sponsor that exceeds $100,000.
[bookmark: _PAR__15_7ecff40a_3858_453c_91bd_2e0d9ae]2.  Claims data; right to audit.  An administrator that contracts with a plan sponsor to provide health coverage shall permit a plan sponsor to perform a post-payment audit of all claims paid to ensure compliance with the contract at least once in a calendar year as long as the request is not earlier than 6 months following a previously requested audit.  Upon request of a plan sponsor as part of an audit, an administrator shall disclose within 30 business days to a plan sponsor that has certified its compliance with the use and disclosure requirements of 45 Code of Federal Regulations, Section 164.504(f) or, to the extent permitted by law and if requested by the plan sponsor, to the plan sponsor's designated business associate the following information specific to the plan sponsor:
[bookmark: _PAR__16_c8c9dd0f_d22b_48bd_897d_8886981][bookmark: _PAGE_SPLIT__d06fee1e_b57d_470c_9e50_bde][bookmark: _PAGE__2_602b131a_ad17_4ddd_908d_421d0da][bookmark: _PAR__2_60842366_8601_434c_992b_5e4e08cc]A. Claims data received by the administrator via electronic claims transactions on any current standardized claim form approved by the Federal Government for professional services or institutional services.  The form or transaction may be modified only as necessary to comply with the federal Health Insurance Portability and Accountability Act of 1996, Public Law 104-191; 
[bookmark: _PAR__3_64526f53_6894_48c1_a7f4_8825b509]B. Claims payments, electronic funds transfers or remittance advice notices provided by the administrator as electronic files compliant with the federal Health Insurance Portability and Accountability Act of 1996, Public Law 104-191, including, but not limited to, electronic claims transactions for both the billed amount and the paid amount for professional services and both the billed amount and the paid amount for institutional services.  The files may be modified only as necessary to comply with the federal Health Insurance Portability and Accountability Act of 1996, Public Law 104191, and the federal Health Information Technology for Economic and Clinical Health Act of 2009, Title XIII, Subtitle D, Public Law 111-5, and any regulations promulgated under those laws; 
[bookmark: _PAR__4_d16d3861_03e9_4879_a2bd_5fdc3247]C. Any fees charged to the plan sponsor related to plan administration and claims processing, including renegotiation fees, access fees, repricing fees or enhanced review fees; and 
[bookmark: _PAR__5_286af973_0b89_4c49_95bb_40c3234f]D. Any out-of-network fees or out-of-network negotiated discounts, aligned incentive program fees, pay-for-performance payments and recoveries, cost-containment program fees, overpayment recovery program fees, subrogation fees and any other special program fees and discounts.
[bookmark: _PAR__6_cdf9bd9a_89a4_4705_aa3b_cf5971a3]3.  No conditions or fees on audit.  An administrator may not impose on a plan sponsor: 
[bookmark: _PAR__7_0f578496_b9c2_4ff7_837b_af109c16]A. Any fees relating to an audit request under this section that exceed the direct expenses properly and actually incurred by the administrator to provide the data; or 
[bookmark: _PAR__8_b7e8519c_0a92_4dd8_b58b_2bdbd22c]B. Any conditions that would restrict a plan sponsor's right to conduct an audit under this section, including, but not limited to, restrictions on: 
[bookmark: _PAR__9_d91a9ff3_3d0f_40c9_9b08_c853d852](1) The time period covered by the audit, except that a request pursuant to this section must be made within 24 months of the end of each plan year to be audited; 
[bookmark: _PAR__10_d0fe665a_5ff3_454e_b83f_a77bc2d](2) The number of claims analyzed; 
[bookmark: _PAR__11_a19de744_2700_4856_a952_0798981](3) The type of analysis conducted; 
[bookmark: _PAR__12_6935e930_9ef6_43fd_8f65_db65f7a](4) The data elements used in the analysis; 
[bookmark: _PAR__13_1a02766d_b3c1_49ab_82b3_98285e5](5) The means by which an auditor is compensated by a plan sponsor; or
[bookmark: _PAR__14_c91b355d_dd6a_414d_b5a6_ada4360](6) The plan sponsor's choice of auditor as long as the plan sponsor certifies that the auditor has adequate conflict of interest protection provisions to prevent conflicts of interest from adversely affecting the outcome of the audit. 
[bookmark: _PAR__15_ba7baac0_8a55_404a_9698_e1ba4c8][bookmark: _PAGE_SPLIT__688687fc_7a96_4f29_8d4c_f1d][bookmark: _PAGE__3_23e023fd_5898_4f5f_8506_a2bb697][bookmark: _PAR__2_f5fb8fa1_98a4_4a95_97c3_ebf3dc46]4. Nondisclosure and data use agreement. An administrator may require that the plan sponsor and the plan sponsor's designated business associate execute a nondisclosure and data use agreement that reasonably restricts the auditor's use of data provided by the administrator to the sole purpose of conducting an audit on behalf of a plan sponsor. The coverage limits of any cybersecurity insurance or liability insurance policy required under the nondisclosure and data use agreement may not exceed the administrator's limit of liability under the services agreement between the plan sponsor and the administrator, if such limit applies. In addition, an administrator is not required to provide data to an auditor selected by a plan sponsor if the auditor has previously breached a nondisclosure and data use agreement with that administrator or refuses to execute a nondisclosure and data use agreement.
[bookmark: _PAR__3_6815608e_3b69_4577_8e1d_636ff959]5.  Compliance with federal law.  Information provided by an administrator to a plan sponsor in accordance with this section must comply with any applicable requirements of the federal Health Insurance Portability and Accountability Act of 1996, Public Law 104191, and the federal Health Information Technology for Economic and Clinical Health Act of 2009, Title XIII, Subtitle D, Public Law 111-5, and any regulations promulgated under those laws. 
[bookmark: _PAR__4_247cbb0c_140f_44a2_b54a_a349764c]6.  Application.  An administrator may not enter into, issue, amend or renew any contract or network services agreement with a plan sponsor on or after January 1, 2026 that contains any provision that violates this section. 
[bookmark: _PAR__5_748c77dc_0cb3_4417_9f6f_92828487]7. Exclusive enforcement; violation. Notwithstanding section 12-A, a violation of this section is subject to exclusive enforcement under the Maine Unfair Trade Practices Act, including any of the remedies provided for in the Act. A violation is committed each time a prohibited act under this section occurs. Investigations of violations by administrators may include a 3rd party that may possess evidence supporting such investigation.
[bookmark: _PAR__6_e7f0345f_754b_41fa_ae7c_fe15df9e]Sec. 2.  24-A MRSA §4347, sub-§18-A is enacted to read:
[bookmark: _PAR__7_cc31374b_59bf_426d_a5c8_86f958a3]18-A.  Plan sponsor.  "Plan sponsor" has the same meaning as in section 1901, subsection 8, except that "plan sponsor" does not include an employer that offers or provides a health plan that is insured by an insurer authorized to do business in this State.
[bookmark: _PAR__8_677cfa08_9855_477b_98fb_5001b1da]Sec. 3.  24-A MRSA §4349-A is enacted to read:
[bookmark: _PAR__9_ce00ecaa_c229_451b_b63b_0ca962d4]§4349-A.  Plan sponsor access to claims data; right to audit
[bookmark: _PAR__10_633180be_a7c2_49b9_8ec7_67c31ab]1.  Prescription drug data.  Within 30 business days of a request from a plan sponsor that has certified its compliance with the use and disclosure requirements of 45 Code of Federal Regulations, Section 164.504(f), a pharmacy benefits manager shall provide data to the plan sponsor regarding the actual amounts directly or indirectly paid by the pharmacy benefits manager to a pharmacy or pharmacist on behalf of the plan sponsor for a prescription drug and any dispensing fee for a prescription drug. 
[bookmark: _PAR__11_bb6abbe3_d893_4174_8a4a_b163580]2.  Claims data; right to audit.  Notwithstanding section 4350-C, a pharmacy benefits manager that contracts with a plan sponsor to provide prescription drug coverage shall permit a plan sponsor to perform a post-payment audit of claims paid to ensure compliance with the contract at least once in a calendar year as long as the request is not earlier than 6 months following a previously requested audit.  Upon request of a plan sponsor as part of an audit, a pharmacy benefits manager shall disclose within 30 business days to a plan sponsor who has certified its compliance with the use and disclosure requirements of 45 Code of Federal Regulations, Section 164.504(f), or, to the extent permitted by law and if requested by the plan sponsor, to the plan sponsor's designated business associate the following information specific to the plan sponsor:
[bookmark: _PAR__12_a0e35fe0_f742_4cb3_83e3_4bdcd3d][bookmark: _PAGE_SPLIT__b5d2427e_a69c_45df_b7f2_7b3][bookmark: _PAGE__4_22666cdc_3fcf_47a3_bf13_d87282a][bookmark: _PAR__2_0747958e_8c32_4930_bfe6_0ea632bf]A. Rebate amounts, identified by the drug and therapeutic category, secured on prescription drugs provided by a pharmaceutical manufacturer that are generated by claims processed through the plan maintained by the plan sponsor and administered by the pharmacy benefits manager;
[bookmark: _PAR__3_0d41e677_aa76_41d1_90f4_b1e128aa]B. Prescription drug and device claims received by the pharmacy benefits manager via electronic claims transactions on any current standardized claim form approved by the Federal Government for these services.  The form or transaction may be modified only as necessary to comply with the federal Health Insurance Portability and Accountability Act of 1996, Public Law 104-191, and the federal Health Information Technology for Economic and Clinical Health Act of 2009, Title XIII, Subtitle D, Public Law 1115, and any regulations promulgated under those laws; 
[bookmark: _PAR__4_1c75c3ad_7cc5_4cd0_9443_d0b28495]C. Prescription drug and device claims payments, electronic funds transfers or remittance advice notices provided by the pharmacy benefits manager as electronic files.  The files may be modified only as necessary to comply with the federal Health Insurance Portability and Accountability Act of 1996, Public Law 104-191, and the federal Health Information Technology for Economic and Clinical Health Act of 2009, Title XIII, Subtitle D, Public Law 111-5, and any regulations promulgated under those laws; and
[bookmark: _PAR__5_67aaee77_bc12_4dae_a41c_38854dcf]D. Any other revenue and fees derived by the pharmacy benefits manager from the contract, including all direct or indirect remuneration from pharmaceutical manufacturers regardless of whether the remuneration is classified as a rebate, fee or other classification.  
[bookmark: _PAR__6_593340e4_e61d_4c4d_92be_840b9e4b]3.  No conditions or fees on audit.  A pharmacy benefits manager may not impose on a plan sponsor: 
[bookmark: _PAR__7_f8cc2bfd_e0d5_4a92_a97b_9452dc1d]A. Any fees relating to an audit request under this section that exceed the direct expenses properly and actually incurred by the pharmacy benefits manager to provide the data; or 
[bookmark: _PAR__8_5272bd29_96e3_4ac6_b7ba_6f5f3498]B. Any conditions that would restrict a plan sponsor's right to conduct an audit under this section, including, but not limited to, restrictions on: 
[bookmark: _PAR__9_4f5e08bd_c32d_4a92_84ae_24c724a9](1) The time period covered by the audit, except that any request pursuant to this section must be made within 24 months of the end of each plan year to be audited; 
[bookmark: _PAR__10_2fd97e3c_e9f7_4533_9024_cf69fc1](2) The number of claims analyzed; 
[bookmark: _PAR__11_826f7125_8543_4481_b314_157473e](3) The type of analysis conducted; 
[bookmark: _PAR__12_86c7fb76_208a_482f_a7b2_a5e9e63](4) The data elements used in the analysis; 
[bookmark: _PAR__13_d0e58225_8b3f_4601_9b8e_6e070aa](5) The means by which an auditor is compensated by a plan sponsor; or 
[bookmark: _PAR__14_7b1693d3_2399_45d0_b798_a90aa6b](6) The plan sponsor's choice of auditor as long as the plan sponsor certifies that the auditor has adequate conflict of interest protection provisions to prevent conflicts of interest from adversely affecting the outcome of the audit. 
[bookmark: _PAR__15_41db11f1_25bb_4a42_a20d_41df1db][bookmark: _PAGE_SPLIT__e0ff6302_08d1_433a_8429_62c][bookmark: _PAGE__5_3ceaa2ac_8b37_4b36_847e_01428b0][bookmark: _PAR__2_b216485f_81c9_4912_88eb_a8c77666]4. Nondisclosure and data use agreement.  A pharmacy benefits manager may require that the plan sponsor and the plan sponsor's designated business associate execute a nondisclosure and data use agreement that reasonably restricts the auditor's use of data provided by the pharmacy benefits manager to the sole purpose of conducting an audit on behalf of a plan sponsor. The coverage limits of any cybersecurity insurance or liability insurance policy required under the nondisclosure and data use agreement may not exceed the pharmacy benefits manager's limit of liability under the services agreement between the plan sponsor and the pharmacy benefits manager, if such limit applies. In addition, a pharmacy benefits manager is not required to provide data to an auditor selected by a plan sponsor if the auditor has previously breached a nondisclosure and data use agreement with that pharmacy benefits manager or refuses to execute a nondisclosure and data use agreement.
[bookmark: _PAR__3_5f1c34ab_877d_44b3_a492_5b2e5011]5.  Compliance with federal law.  Information provided by a pharmacy benefits manager to a plan sponsor in accordance with this section must comply with any applicable requirements of the federal Health Insurance Portability and Accountability Act of 1996, Public Law 104-191, and the federal Health Information Technology for Economic and Clinical Health Act of 2009, Title XIII, Subtitle D, Public Law 111-5, and any regulations promulgated under those laws. 
[bookmark: _PAR__4_4adfdb79_b151_4417_ba09_5d55e3b1]6.  Application.  An administrator or pharmacy benefits manager may not enter into, issue, amend or renew any contract or network services agreement with a plan sponsor on or after January 1, 2026 that contains any provision that violates this section. 
[bookmark: _PAR__5_b8d98080_5a03_422e_8f2e_53ec0496]7. Exclusive enforcement; violation.  Notwithstanding section 12-A, a violation of this section is subject to exclusive enforcement under the Maine Unfair Trade Practices Act, including any of the remedies provided for in the Act. A violation is committed each time a prohibited act under this section occurs. Investigations of violations by pharmacy benefits managers may include a 3rd party that may possess evidence supporting such investigation.'
[bookmark: _INSTRUCTION__a33cd37c_f7db_4334_9bb3_da][bookmark: _PAR__6_d23f4e77_c56e_49cf_8a9e_c50d5f0c]Amend the bill by relettering or renumbering any nonconsecutive Part letter or section number to read consecutively.
[bookmark: _SUMMARY__f958fcf6_3bfc_464a_9249_bcee1d][bookmark: _PAR__7_72c01c52_7811_4a65_a2ce_9e12fbdb]SUMMARY
[bookmark: _PAR__8_ab0a2ac4_72fa_48ed_853a_e33d22a9]This amendment replaces the bill.  The amendment requires administrators and pharmacy benefits managers that provide health coverage or prescription drug coverage under a contract with a plan sponsor, including any person that offers health coverage or prescription drug coverage to its employees or members through a self-funded health benefit plan, to provide certain claims information to a plan sponsor upon request.  The amendment also gives a plan sponsor the right to request an audit to ensure compliance with a contract at least once every calendar year as long as the request is at least 6 months after a previously requested audit.
[bookmark: _PAR__9_12440ac4_fb95_4c53_bbde_57dea6b0]The amendment does the following.
[bookmark: _PAR__10_909a4de3_ce55_4c00_b293_ed337d6]1.  It clarifies that claim forms or electronic claims transactions may be modified only as necessary to comply with the federal Health Insurance Portability and Accountability Act of 1996 and the federal Health Information Technology for Economic and Clinical Health Act of 2009. 
[bookmark: _PAR__11_87c1a31e_bd44_4580_b97a_65ff75b]2.  It clarifies that data to be provided to a plan sponsor must be in the possession of the administrator or its agents. 
[bookmark: _PAR__12_ead60b87_805e_4045_9593_f344bab]3.  It authorizes a plan sponsor to request information related to a high-cost claim that exceeds $100,000 and provides that a high-cost claim is any claim that exceeds the threshold.
[bookmark: _PAGE__6_fcd3de4c_0957_4a1b_aa61_8058440][bookmark: _PAR__2_b49f6975_2e8a_4423_ae26_1e8836b3]4.  It requires a plan sponsor or its designee to request high-cost claims data within 2 business days of receiving the high-cost claim and requires an administrator to respond to a request within 30 business days.
[bookmark: _PAR__3_39dff959_90db_4754_bd46_7e40102c]5.  It requires an administrator to provide claims data received by the administrator via electronic claims transactions. 
[bookmark: _PAR__4_c3e4ca4e_c67e_4642_86f8_91b2aedf]6.  It requires an administrator to provide itemized billing statements and medical records associated with specific high-cost claims if requested by a plan sponsor. 
[bookmark: _PAR__5_de29ff2e_efea_4a1d_b4f9_36cd4025]7.  It specifies that a request for an audit must be made within 24 months of the end of each plan year to be audited and rquires the plan sponsor to certify that its choice of auditor has adequate conflict of interest protection provisions to prevent conflicts of interest from adversely affecting the outcome of the audit.
[bookmark: _PAR__6_697862e5_136c_4a5c_ac3f_9cd4a1d0]8.  It authorizes an administrator or pharmacy benefits manager to require that the plan sponsor and its auditor execute a nondisclosure and data use agreement that reasonably restricts the auditor's use of data to the sole purpose of conducting an audit on behalf of the plan sponsor. It also limits the amount of cybersecurity or liability insurance that can be required in the nondisclosure and data use agreement to no more than the administrator's or pharmacy benefits manager's limit of liability under the service agreement between the plan sponsor and the administrator or pharmacy benefits manager. It also states that an administrator or pharmacy benefits manager is not required to share data with an auditor that has previously breached a nondisclosure and data use agreement with that administrator or pharmacy benefits manager. 
[bookmark: _PAR__7_f015ad7e_8b99_4cc0_87a8_36b4fe5c]9.  It provides that rebate amounts to be reported are those generated by claims processed through the plan administered by the pharmacy benefits manager. 
[bookmark: _PAR__8_df389733_bb38_4316_aa33_85b52214]10.  It provides that an administrator or pharmacy benefits manager may not enter into any contract or network service agreement that would violate the provisions.
[bookmark: _PAR__9_6fd8f528_10fa_4a3b_8e3b_047f5c08]11.  It places enforcement of the provisions exclusively under the Maine Unfair Trade Practices Act.
[bookmark: _FISCAL_NOTE_REQUIRED__7f4301e8_d383_4c6][bookmark: _PAR__10_cc106881_9794_4956_bd61_3f305a1]FISCAL NOTE REQUIRED
[bookmark: _PAR__11_688ace77_5b64_4338_9a1f_2a74e16](See attached)
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