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[bookmark: _PAR__10_f7670808_4270_42b8_a454_2380008]COMMITTEE AMENDMENT “      ” to S.P. 579, L.D. 1423, “An Act to Improve Recycling by Updating the Stewardship Program for Packaging”
[bookmark: _INSTRUCTION__84190b8a_f395_4f4d_8741_0f][bookmark: _PAR__11_247f26bd_d3f6_4e5a_b2b4_ed2e9b7]Amend the bill by striking out everything after the enacting clause and inserting the following:
[bookmark: _PAR__12_56cdc7d4_2c7b_408f_9677_0b6b2a4]'Sec. 1.  38 MRSA §2146, sub-§1, ¶C-1 is enacted to read:
[bookmark: _PAR__13_bf0ab921_a0a7_45e2_b7ff_a03c2d8]C-1.  "Consumer" means a single-family or multifamily residence, school, municipal or state government facility, public space or commercial business that uses or partners with a municipal or state waste management service.
[bookmark: _PAR__14_1fbd1653_0f72_4283_816a_081dd99]"Consumer" does not include a person that manufactures products if the packaging material for those products is managed and the costs of that management are paid for by the person or by a producer, and that packaging material:
[bookmark: _PAR__15_c6eb7699_2ebc_4579_9fea_e797812](1)  Is used solely for transportation of the products to persons that are not consumers; or
[bookmark: _PAR__16_8067f53b_cbd0_4a2e_9b60_4ecea92](2)  Is used for or generated by the person as part of the manufacturing process for the products.
[bookmark: _PAR__17_837f3958_0add_44e9_9678_50f5f5f]Sec. 2.  38 MRSA §2146, sub-§1, ¶N, as enacted by PL 2021, c. 455, §2, is amended to read:
[bookmark: _PAR__18_f0f04684_1509_4d30_a2bc_8810133]N.  "Post-consumer recycled material" means new material produced using material resulting from the recovery, separation, collection and reprocessing of material that would otherwise be disposed of or processed as waste and that was originally intended to be sold for consumption.  "Post-consumer recycled material" does not include post-industrial material or pre-consumer material.
[bookmark: _PAR__19_2c2fc9ae_62a9_4fbc_b063_60a7544]Sec. 3.  38 MRSA §2146, sub-§1, ¶O, as enacted by PL 2021, c. 455, §2, is repealed and the following enacted in its place:
[bookmark: _PAR__20_e1e351de_9f23_41a8_9cf7_a994fcb]O.  "Producer" means:
[bookmark: _PAGE__2_f73f389c_827c_4e24_85cf_b088c43][bookmark: _PAR__2_1ec4d3b4_48c7_4156_b7f2_47045a2d](1)  For a product contained, protected, delivered, presented or distributed in or using packaging material and sold or offered for sale at a physical retail location in the State:
[bookmark: _PAR__3_e671ac17_8d1a_40e8_bf52_24ce967b](a)  The person that manufactured the product if the product is sold or offered for sale in the State under the manufacturer's brand or the packaging material does not identify the brand;
[bookmark: _PAR__4_bcb58757_1d24_4165_8203_0bba6536](b)  If there is no person to which division (a) applies, the person that is licensed to manufacture and sell or offer the product for sale to consumers in the State under the brand or trademark of another manufacturer or person;
[bookmark: _PAR__5_3d90497d_23c3_4f22_8bb4_35e87435](c)  If there is no person to which division (a) or (b) applies, the person that has legal ownership of the brand of the product;
[bookmark: _PAR__6_6365dc0c_498d_4f11_90a0_877f0fa5](d)  If there is no person to which divisions (a) to (c) apply that has a physical presence in the United States, the person that is the importer of record into the United States for the product for use in a commercial enterprise and that sells, offers for sale or distributes the product for sale in or into the State; or
[bookmark: _PAR__7_6a724bb2_bf06_4f68_a3ff_1b655f52](e)  If there is no person to which divisions (a) to (d) apply, the person that first distributes the product for sale in or into the State;
[bookmark: _PAR__8_ae36803a_9637_4b30_9ae5_3d3ffa76](2)  For a product contained, protected, delivered, presented or distributed in or using packaging material and sold, offered for sale or distributed for sale in the State through an Internet-based or remote sales transaction and not at a physical retail location in the State:
[bookmark: _PAR__9_3c01a4f0_3cbb_43e8_a7fb_a9914d95](a)  With respect to the packaging material that is used to directly contain or protect the product, a person identified pursuant to subparagraph (1), divisions (a) to (e); and
[bookmark: _PAR__10_566fd951_296d_4500_9f9e_95b0828](b)  With respect to the packaging material that is not used to directly contain or protect the product, a person that packages the item for delivery, presentation or distribution to the consumer; or
[bookmark: _PAR__11_a2138711_6632_4c38_8fe3_497f28d](3)  For a product contained, protected, delivered, presented or distributed in or using packaging material and sold, offered for sale or distributed for sale in the State in a manner not described in subparagraph (1) or (2), the person that first distributes the product for sale in or into the State.
[bookmark: _PAR__12_376cf1aa_8c34_4e6a_8dbd_bc74fdd]"Producer" includes a low-volume producer but does not include a nonprofit organization exempt from taxation under the United States Internal Revenue Code of 1986, Section 501(c)(3).
[bookmark: _PAR__13_51487e47_db2f_46ef_96fb_332e30a]Notwithstanding subparagraphs (1) to (3), if the person that would otherwise be considered a producer under this paragraph is operating a business wholly or partially as a franchise, the producer is the franchisor if that franchisor has franchisees with a commercial presence in the State.
[bookmark: _PAR__14_f657349e_f81a_4462_8f29_f55c42c][bookmark: _PAGE_SPLIT__112182c7_e7c8_4e43_b606_a1d][bookmark: _PAGE__3_250f3338_85cc_4cb1_9390_9d3469e][bookmark: _PAR__2_02a4a8f0_1fe6_4059_a345_14b5a08c]Notwithstanding subparagraphs (1) to (3), if a person that would otherwise be considered a producer under this paragraph enters into a signed agreement with another person to assign the responsibility to act as producer for the product or products of the person for the purposes of this section, that other person is considered the producer of the product or products for the purposes of this section if that other person registers with the stewardship organization to participate in the program under this section on behalf of the person and written certification of the assignment of responsibility is provided to the stewardship organization.
[bookmark: _PAR__3_2706961a_d314_4153_827a_69c68245]Sec. 4.  38 MRSA §2146, sub-§1, ¶U, as enacted by PL 2021, c. 455, §2, is amended to read:
[bookmark: _PAR__4_8752b78d_a3f5_473e_a657_b70d754a]U.  "Toxicity" means, with respect to packaging material, the presence in intentional addition to packaging material or the intentional use in the manufacturing, recycling or disposal of packaging material of intentionally introduced metals or chemicals regulated or listed pursuant to Title 32, chapter 26‑A; food contact chemicals of high concern or priority food contact chemicals regulated or listed pursuant to Title 32, chapter 26‑B; or chemicals of concern, chemicals of high concern or priority chemicals identified pursuant to chapter 16‑D.
[bookmark: _PAR__5_e61fba24_c586_40ba_a108_7b8022df]Sec. 5.  38 MRSA §2146, sub-§2, as enacted by PL 2021, c. 455, §2, is amended to read:
[bookmark: _PAR__6_bb3b95fc_b98b_47d8_82b0_cd3a7607]2.  Producer exemptions.  Notwithstanding any provision of this section to the contrary, a producer is exempt from the requirements and prohibitions of this section in any calendar year in which:
[bookmark: _PAR__7_e918e892_c5d9_4876_968d_a8c4c465]A.  The producer realized less than $2,000,000 in total gross revenue during the prior calendar year, except that, for the period beginning one calendar year following the effective date of the contract entered into by the department and the stewardship organization pursuant to subsection 3 and ending 3 years after that effective date, a producer that realized less than $5,000,000 in total gross revenue during the prior calendar year is exempt from the requirements and prohibitions of this section;
[bookmark: _PAR__8_20640dff_fd20_4881_a66b_7948cc8a]B.  The producer sold, offered for sale or distributed for sale in or into the State during the prior calendar year products contained, protected, delivered, presented or distributed in or using less than one ton of packaging material in total; or
[bookmark: _PAR__9_78b7cd05_7a65_4066_9d0d_d54243e8]C.  The producer realized more than 50% of its total gross revenue in the prior calendar year from the sale of goods it acquired through insurance salvages, closeouts, bankruptcies and liquidations; or.
[bookmark: _PAR__10_faee5e26_684f_48fa_a9ba_5da124b]D.  The producer sold, offered for sale or distributed for sale in or into the State during the prior calendar year to retailers or direct to consumers products that were perishable food and that were contained, protected, delivered, presented or distributed in or using less than 15 tons of packaging material in total.
[bookmark: _PAR__11_5ded54ff_2d7a_4047_9845_6b4ed62]As used in this paragraph, "perishable food" means any food that may spoil or otherwise become unfit for human consumption because of its nature, type or physical conditions, including, but not limited to, fresh and processed meats, poultry, seafood, dairy products, bakery products, eggs in the shells and fresh fruits and vegetables. "Perishable food" does not include any such food that is sold, offered for sale or distributed for sale frozen except for frozen wild blueberries.
[bookmark: _PAR__12_b94db201_e5e0_4522_a4a1_6224290][bookmark: _PAGE_SPLIT__bb98cdac_fade_43bc_bca1_68a][bookmark: _PAGE__4_7ca58516_b291_4cc9_bbd9_2874a37][bookmark: _PAR__2_b171857b_c541_40be_88bc_dc5c7643]Notwithstanding any provision of this section to the contrary, a producer is exempt from the requirements and prohibitions of this section with respect to the first 15 tons of packaging material used by the producer to contain, protect, deliver, present or distribute products that were perishable food and that were sold, offered for sale or distributed for sale in or into the State during the prior calendar year.
[bookmark: _PAR__3_d5abc2d3_014f_404d_9ca9_7c019622]As used in this subsection, "perishable food" means any food that may spoil or otherwise become unfit for human consumption because of its nature, type or physical conditions, including, but not limited to, fresh and processed meats, poultry, seafood, dairy products, bakery products, eggs in the shells and fresh fruits and vegetables. "Perishable food" does not include any such food that is sold, offered for sale or distributed for sale frozen except for frozen wild blueberries.
[bookmark: _PAR__4_8a534a99_aed6_4a98_bd4a_b5cf486d]A producer claiming an exemption under this subsection shall provide to the department sufficient information to demonstrate that the producer meets the requirements for an exemption under this subsection within 30 days of receiving a request from the department to provide such information.
[bookmark: _PAR__5_e4abf00e_3074_471b_88cc_7f695ca3]Sec. 6.  38 MRSA §2146, sub-§3, ¶A, as enacted by PL 2021, c. 455, §2, is amended by amending subparagraph (7), division (c) to read:
[bookmark: _PAR__6_c0a1e529_cfbd_4162_a821_39e48edd](c)  The processing capacity, market conditions and opportunities in the State and regionally for recyclable material; and
[bookmark: _PAR__7_b22d9d69_246e_4e6a_8458_74d6d2cd]Sec. 7.  38 MRSA §2146, sub-§3, ¶A, as enacted by PL 2021, c. 455, §2, is amended by enacting a new subparagraph (7), division (e) to read:
[bookmark: _PAR__8_eae5d94a_e2cd_4659_b0a4_b47a3ddd](e)  The producer payments schedule adopted by the department pursuant to subsection 13 and the anticipated effect of that schedule on incentivizing the use by producers of readily recyclable packaging materials and supporting the solid waste management hierarchy under section 2101; and
[bookmark: _PAR__9_356bff81_d489_4976_828f_b5edc653]Sec. 8.  38 MRSA §2146, sub-§4, ¶B, as enacted by PL 2021, c. 455, §2, is amended to read:
[bookmark: _PAR__10_c98b20dc_b211_437b_a706_c0960dc]B.  The stewardship organization shall provide to the department a list of producers that are participating in the program and a list of the UPCs of products or a list of all producers and brands for which the producer has complied with the program's requirements and, if known to the stewardship organization, a list of producers that are not participating in the program and are not compliant with the program's requirements.  The stewardship organization shall provide to the department regularly updated producer compliance information described in this paragraph.
[bookmark: _PAR__11_0c144041_61c4_402c_8c43_dda38d0]Sec. 9.  38 MRSA §2146, sub-§4, ¶C, as enacted by PL 2021, c. 455, §2, is amended to read:
[bookmark: _PAR__12_a7bec38b_0a2b_4c39_8b4a_c8565d2]C.  Based on information provided to the department under paragraph B and any other information considered by the department, the department shall make available on its publicly accessible website a regularly updated list of UPCs of products producers and brands for which the department has determined the producer has complied with all applicable requirements of this section and a list of producers and, where applicable, specific products and the UPCs brands of those products for which the department has determined the producer has not complied with all applicable requirements of this section.
[bookmark: _PAR__13_d98319ad_4388_4a05_934c_8f201b7]Sec. 10.  38 MRSA §2146, sub-§6, ¶A is enacted to read:
[bookmark: _PAGE__5_7c559acc_10ae_4e67_b556_e436d68][bookmark: _PAR__2_946d0dad_4d16_4de6_a2a9_95bfe643]A.  Notwithstanding any provision of this section to the contrary, a producer may not be required to pay an increased fee or penalty for packaging material that is not composed of post-consumer recycled material if the packaging material is subject to state or federal laws, rules or regulations that effectively prohibit the use of post-consumer recycled material in that packaging material.
[bookmark: _PAR__3_410576c4_3e6d_4d54_9e52_cb31b4d2]Sec. 11.  38 MRSA §2146, sub-§6, ¶B is enacted to read:
[bookmark: _PAR__4_7493295b_d253_40e2_a028_2c78d34a]B.  Following the execution of a contract between the selected stewardship organization and the department pursuant to subsection 3, the stewardship organization, based on the statewide recycling needs assessment conducted pursuant to subsection 3, paragraph A, subparagraph (7) and other available information, may recommend to the department that the producer payments schedule adopted by the department by rule pursuant to subsection 13 be modified to better incentivize the use by producers of readily recyclable packaging materials and support the solid waste management hierarchy under section 2101 and the department may, in its discretion, initiate rulemaking in accordance with this section to implement any modifications to that schedule.
[bookmark: _PAR__5_53d99204_b7ec_45ee_a2f2_1ff17967]Sec. 12.  38 MRSA §2146, sub-§7, as enacted by PL 2021, c. 455, §2, is amended to read:
[bookmark: _PAR__6_4d6c450a_a71e_4255_b878_b7216ace]7.  Annual reporting by producers.  In accordance with rules adopted by the department, a producer shall annually report to the stewardship organization the total amount, whether by weight or volume, of each type of packaging material sold, offered for sale or distributed for sale in or into the State by the producer in the prior calendar year. Notwithstanding any provision of this section to the contrary, a producer may not be required to report annually to the stewardship organization regarding its products or the associated packaging material using the UPCs of those products.
[bookmark: _PAR__7_7241e958_e29e_43bc_8104_eb878e32]Sec. 13.  38 MRSA §2146, sub-§9, ¶A, as enacted by PL 2021, c. 455, §2, is amended to read:
[bookmark: _PAR__8_fb88d92a_a3b3_4588_83d8_d2215c43]A.  Provide for the collection and recycling of any packaging material that is generated in the municipality and is readily recyclable; and'
[bookmark: _INSTRUCTION__274fa2aa_880b_422a_bbfd_cc][bookmark: _PAR__9_9a81b13a_0416_402d_9cae_552efd12]Amend the bill by relettering or renumbering any nonconsecutive Part letter or section number to read consecutively.
[bookmark: _SUMMARY__f3d7e200_4af6_454b_9f29_8b941c][bookmark: _PAR__10_d6361ccb_30e2_4cb6_826f_1645750]SUMMARY
[bookmark: _PAR__11_efae921a_feb5_4e72_a3ba_c9de8da]This amendment, which is the majority report of the committee, replaces the bill.  It amends the law establishing a stewardship program for packaging material as follows.
[bookmark: _PAR__12_3c7c66ca_5b1d_4ce7_8983_7a8d3bc]1.  It amends the definitions under that law for "post-consumer recycled material," "producer" and "toxicity" and introduces a new definition for "consumer."
[bookmark: _PAR__13_ab91b8af_c9b8_4933_9158_b0f5cdc]2.  It clarifies the producer exemption provisions under that law regarding packaging material for perishable food to provide that a producer is exempt from the requirements and prohibitions of the law with respect to the first 15 tons of packaging material used by the producer to contain, protect, deliver, present or distribute products that were perishable food and that were sold, offered for sale or distributed for sale in or into the State during the prior calendar year.
[bookmark: _PAGE__6_e3595d27_bd23_44a0_9cfa_01762ba][bookmark: _PAR__2_e052061b_1b41_4c77_95a2_1315bcc4]3.  It amends the requirements for the statewide recycling needs assessment to be conducted by the entity selected by the Department of Environmental Protection to serve as the stewardship organization for the packaging stewardship program to include an evaluation of the producer payments schedule adopted by the department by rule and the anticipated effect of that schedule on incentivizing the use by producers of readily recyclable packaging materials and supporting the State's solid waste management hierarchy.
[bookmark: _PAR__3_9ff96e1d_f618_4e1f_ad97_51b900c7]It also provides that, following the execution of a contract between the selected stewardship organization and the department, the stewardship organization, based on the statewide recycling needs assessment and other available information, may recommend to the department that the adopted producer payments schedule be modified to better incentivize the use by producers of readily recyclable packaging materials and support the State's solid waste management hierarchy and the department may, in its discretion, initiate rulemaking to implement any modifications to that schedule.
[bookmark: _PAR__4_91ddfafb_53f0_440d_90ab_41249395]4.  It clarifies the law regarding the requirements for producers or the stewardship organization to provide or for the department to publish information regarding the UPCs for products for which the producers are in compliance with or not in compliance with the law.
[bookmark: _PAR__5_a45c6b1c_86dc_4c62_a727_f64e5e29]5.  It provides that a producer may not be required to pay an increased fee or penalty under the law for packaging material that is not composed of post-consumer recycled material if the packaging material is subject to state or federal laws, rules or regulations that effectively prohibit the use of post-consumer recycled material in that packaging material.
[bookmark: _PAR__6_13e9f913_10f8_4c2d_9f38_0efb4380]6.  It amends the requirements for municipalities to participate in the packaging stewardship program by clarifying that a participating municipality must provide for the collection and recycling of any packaging material that is generated in the municipality and is readily recyclable.
[bookmark: _FISCAL_NOTE_REQUIRED__1a8599a1_f2e5_4ed][bookmark: _PAR__7_0eb006e3_a407_4d99_9aef_da3ddbb3]FISCAL NOTE REQUIRED
[bookmark: _PAR__8_b493f8b9_69af_4b04_902a_610190ec](See attached)
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