130th Maine Legislature
An Act To Continue Temporary Modification of Certain In-person Notarization and Acknowledgement Requirements and Developing Permanent Implementation of Remote and Online Notarization
L.D. 1399
An Act To Provide for Remote Notarization
[bookmark: _AMEND_TITLE__3b6ed0c3_affa_4c7c_9a15_aa][bookmark: _PAGE__1_330364bc_4b7b_414f_a986_43db5c9][bookmark: _PAR__2_ad3bd5bd_21e9_4757_972d_90fece5e]L.D. 1399
[bookmark: _PAR__3_23f87be7_c57d_41bd_ba38_2c868932]Date:	(Filing No. H-         )
[bookmark: _PAR__4_9fd73f38_edae_4ea3_8aac_d6e16371]JUDICIARY 
[bookmark: _PAR__5_55a5a484_6146_4b4b_be8c_54acf25f]Reproduced and distributed under the direction of the Clerk of the House.
[bookmark: _PAR__6_435a2f3c_b957_4a91_919d_0b01afcb]STATE OF MAINE
[bookmark: _PAR__7_a0bcc1e9_7064_4f60_a80a_a5940d4c]HOUSE OF REPRESENTATIVES
[bookmark: _PAR__8_45ec11a0_7856_4afb_9012_149ab826]130TH LEGISLATURE
[bookmark: _PAR__9_2c96b4f0_20c7_4db2_b7c2_fec45054]FIRST SPECIAL SESSION
[bookmark: _PAR__10_aa6716ef_e10f_444a_9dec_8dea705]COMMITTEE AMENDMENT “      ” to H.P. 1033, L.D. 1399, “An Act To Provide for Remote Notarization”
[bookmark: _INSTRUCTION__d94d7d66_6daf_442e_bf2d_0a][bookmark: _PAR__11_4531c3f8_0240_4b2a_b605_71aab4e]Amend the bill by striking out the title and substituting the following:
[bookmark: _PAR__12_4190a107_154d_4437_8789_80a83fb]'An Act To Continue Temporary Modification of Certain In-person Notarization and Acknowledgement Requirements and Developing Permanent Implementation of Remote and Online Notarization'
[bookmark: _INSTRUCTION__37fccd82_2bcf_4095_9f92_eb][bookmark: _PAR__13_de92655d_c041_434a_b4aa_039d73a]Amend the bill by inserting after the title and before the enacting clause the following:
[bookmark: _PAR__14_e6844d45_4c96_4378_8bd1_90d7439]'Emergency preamble.  Whereas, acts and resolves of the Legislature do not become effective until 90 days after adjournment unless enacted as emergencies; and
[bookmark: _PAR__15_66b45c46_cb43_40ab_823f_3e97685]Whereas, Executive Order 37 FY 19/20 as amended by Executive Order 37-A FY 19/20 has provided authorization for remote notarization with appropriate safeguards during the state of emergency declared by the Governor; and
[bookmark: _PAR__16_820f8c59_6748_42af_8b14_f1fa75b]Whereas, the need for providing for remote notarization beyond the state of emergency is universally recognized; and
[bookmark: _PAR__17_9ea99afb_1889_4b24_9572_7233352]Whereas, a thorough review of the notarization laws is necessary to update the State's laws and to incorporate long-term remote authorization procedures; and
[bookmark: _PAR__18_60914ebd_7edf_411f_8065_5141797]Whereas, the review and enactment might not be completed by the time the state of emergency terminates; and
[bookmark: _PAR__19_5e1860c4_d151_45ec_bc8a_8aaf524]Whereas, in the judgment of the Legislature, these facts create an emergency within the meaning of the Constitution of Maine and require the following legislation as immediately necessary for the preservation of the public peace, health and safety; now, therefore,'
[bookmark: _INSTRUCTION__6caead16_6f95_4d39_92ec_00][bookmark: _PAR__20_a4bc8680_f22f_4ba3_825e_974c493]Amend the bill by striking out everything after the enacting clause and inserting the following:
[bookmark: _PAR__21_cf886f66_2cdb_4484_b92c_d15d788]'Sec. 1.  4 MRSA §961 is enacted to read:
[bookmark: _PAGE__2_8b43b5c0_c9b1_484c_afad_fa2b296][bookmark: _PAR__2_af0fa7c1_e901_4a02_9117_33007738]§961.  Continuation of temporary modification of certain in-person notarization and acknowledgement requirements
[bookmark: _PAR__3_cd2902b7_a13b_4c52_9347_b26d3d4d]This section is intended to continue the effect of Executive Order 37 FY 19/20 as amended by Executive Order 37-A FY 19/20 beyond the end of the state of emergency declared by the Governor pursuant to Title 37-B, section 742 until January 1, 2023.
[bookmark: _PAR__4_adfe7961_a0ea_47b3_982c_39568bb2]1.  Remote notarization.  This section applies to all laws of the State that require a signature to be acknowledged, witnessed or notarized in person, with the exceptions of solemnizing marriages, administering oaths to circulators of state or local direct initiatives of legislation or referendum petitions and nomination petitions of candidates for electoral office and absentee ballots in state and local elections.  This section authorizes remote, not electronic, notarization.  This section does not affect any requirements under laws of this State pertaining to the taking of sworn statements and acknowledgments by notaries and those authorized to perform notarial acts other than the requirement to appear in person.
[bookmark: _PAR__5_30d7e4b0_77c1_4ba5_8a93_44989bce]2.  Requirements.  Until January 1, 2023, with the exceptions noted in subsection 1, the enforcement of the laws of this State pertaining to notarization that require the physical presence of the person whose oath is being taken and who is signing a document, referred to in this section as "the signatory," at the same location as the notary public or other person authorized to perform a notarial act, referred to in this section as "the notary," and any witness to the signing are suspended as long as the following conditions are met:
[bookmark: _PAR__6_3189fa45_6ba7_4ea9_a9f1_101f383d]A.  The notary is physically within the State while performing the notarial act and follows any additional guidance for remote notarization issued by the Secretary of State;
[bookmark: _PAR__7_01a3ac4d_1749_49a5_827e_01a2e450]B.  The act of notarization or witnessing required by law is completed remotely using 2-way audio-visual communication technology and:
[bookmark: _PAR__8_c1dce1c1_bd5a_452b_86e1_c1037f72](1) The 2-way audio-visual communication technology allows direct contemporaneous interaction between the signatory, the notary and any witness by sight and sound in real time.  Prerecording is not permitted;
[bookmark: _PAR__9_bfd8f251_a5c5_4f0b_b718_7ed5d49f](2) The signatory is reasonably identified by the notary in one of the following ways:
[bookmark: _PAR__10_89df1e1c_2969_42b6_a333_d655cec](a)  The signatory is personally known to the notary;
[bookmark: _PAR__11_0c80b115_4136_4384_b574_b124061](b)  The signatory presents a valid photo identification to the notary during the 2-way audio-visual communication; or
[bookmark: _PAR__12_49aad4e3_b29d_47df_8f43_261d711](c)  The oath or affirmation is provided by a witness who:
[bookmark: _PAR__13_e8844801_0ecf_4031_9d51_7d4e73f](i)  Is in the physical presence of either the notary or the signatory; or
[bookmark: _PAR__14_cc27a5d0_7d33_48b8_ba9d_6603145](ii)  Is able to communicate with the notary and the signatory simultaneously by sight and sound through 2-way audio-visual communication technology at the time of the notarization, if the witness has personal knowledge of the signatory and has been reasonably identified by the notary under division (a) or (b);
[bookmark: _PAR__15_32b5092d_6539_4345_b2e9_863a61a](3)  The signatory attests to being physically located in the State and affirmatively states the name of the county in which the signatory is located at the time of execution during the 2-way audio-visual communication;
[bookmark: _PAGE__3_9f5de300_29cc_4f66_8fef_97a1694][bookmark: _PAR__2_6eeba650_b61c_43fa_a2f3_d6225bc9](4)  The notary and any witness attest to being physically located in the State during the 2-way audio-visual communication;
[bookmark: _PAR__3_a21f8616_6002_4059_9505_bc94d313](5)  For wills and powers of attorney, the notary or at least one witness is an attorney licensed to practice law in the State;
[bookmark: _PAR__4_9a8ec95d_800c_47c5_9d46_02a2e77e](6)  Before any documents are signed, the notary is able to view by 2-way audio-visual communication technology the entire space in which the signatory and any witness is located, and any person who is present in those spaces states the person's name while in clear view of the notary;
[bookmark: _PAR__5_6c4f057f_f4da_4927_85f5_20905508](7)  The signatory affirmatively states on the 2-way audio-visual communication which document the signatory is signing, and the notary is provided with a copy of the document prior to the signing;
[bookmark: _PAR__6_2c4b1a46_8b9d_4adb_a458_c74c37c7](8)  Each page of the document being witnessed is shown to the notary and any witness on the 2-way audio-visual communication in a means clearly legible to the notary and initialed by the signatory in the presence of the notary and any witness;
[bookmark: _PAR__7_58b0ec98_c06a_4e94_a5ea_bd40add8](9)  The act of signing and of initialing pursuant to subparagraph (8) is captured sufficiently close to the 2-way audio-visual communication technology for the notary to observe;
[bookmark: _PAR__8_905e8a73_d752_4477_9799_b74f4238](10)  The signatory transmits by fax or other electronic means, which may include transmitting a photograph of every page by cellular telephone, a legible copy of the entire signed document directly to the notary and any witness immediately after signing the document or, if that is not possible, no later than 24 hours after the signatory's signing of the document;
[bookmark: _PAR__9_f4b4079f_e05f_40d3_bf0c_4e8ba276](11)  The signatory sends the original signed document directly to the witness within 96 hours after the signatory's execution of the document or to the notary if no witness is involved;
[bookmark: _PAR__10_01b8296c_30fb_49ef_8855_cdbec7e](12)  Within 96 hours after receiving the original signed document from the signatory, the witness signs it and sends it to the 2nd witness, if any, or to the notary if no other witness is involved.  Within 96 hours after receiving the original signed document signed by the first witness, the 2nd witness signs it and sends it to the notary.  The official date and time of each witness's signature is the date and time when the witness witnesses the signatory's signature using the 2-way audio-visual communication technology; and
[bookmark: _PAR__11_89548232_adcd_400a_b46c_308b0be](13)  Upon review of the original signed document and satisfactory comparison with the faxed or other electronic document provided on the date of signing, the notary notarizes the original document within 96 hours after receiving the original signed document; the official date and time of the notarization is the date and time when the notary witnessed the signature using the 2-way audio-visual communication technology.  The notary shall add the following language below the notary and witness signature lines on the original signed document: "Notarized (and/or witnessed) remotely, in accordance with the Maine Revised Statutes, Title 4, section 961."
[bookmark: _PAR__12_891f122c_8a4a_4076_9f44_b21513b][bookmark: _PAGE_SPLIT__89f1dd3e_23ed_4ad5_a94e_bc1][bookmark: _PAGE__4_b6fc39f5_9733_44c2_9d93_28d340e][bookmark: _PAR__2_a8949cfa_2201_4cfe_bcc4_c2a947c6]Any witness required or permitted to properly execute any original document according to law may similarly witness the signing of the document by the signatory using 2-way audio-visual communication technology and may sign as a witness to the document upon receipt of the original document; and
[bookmark: _PAR__3_18bd938e_81b9_4ca9_8dd2_44f5355e]C.  A recording of the 2-way audio-visual communication is made and preserved by the notary for a period of at least 5 years from the date of the notarial act.  The notary shall provide a copy of the recording to the signatory and the Secretary of State upon request.
[bookmark: _PAR__4_e7d8519e_4fb9_4af2_bf96_50312191]3.  Validity.  Any document that is required under law to be notarized in the presence and hearing or in a similar manner of a signatory, and that is signed, notarized or witnessed in accordance with the terms of this section is deemed to have been signed, notarized or both in the presence and hearing of the signatory.
[bookmark: _PAR__5_b6204b95_8ece_4687_b4f2_375e12d6]The validity and recognition of a notarization or witnessing under this section may not prevent an aggrieved person from seeking to invalidate a record or transaction that is the subject of a notarization or from seeking other remedies based on state or federal law other than this section for any reason not addressed in this section, such as incapacity, absence of authority or undue influence.
[bookmark: _PAR__6_1bd609dc_9db7_40a7_a405_ac08ee7a]The failure of a notary or a witness to meet a requirement specified in this section may not invalidate or impair the recognition of a notarization performed by the notary if it was performed in substantial compliance with this section.
[bookmark: _PAR__7_6afeb998_44e5_4fe8_a36f_a8e8f962]4.  Remote notarization not required.  This section does not require a notary to perform remote notarization.
[bookmark: _PAR__8_c22f2559_6e9d_4381_b31a_eb146da1]5.  Judicial notice.  It is the intent of the Legislature that the acts, records and proceedings under this section receive full faith and credit in the courts of the United States and other states.
[bookmark: _PAR__9_d8854ddb_c020_43b4_8e92_46cfa938]Sec. 2.  Secretary of State guidance.  The Secretary of State shall, using existing budgeted resources or available grants or other funding sources, provide guidance consistent with this Act and protect the integrity of the remote notarization process.
[bookmark: _PAR__10_ee41a913_8cc0_43ba_8fe0_610c37b]Sec. 3.  Secretary of State remote and online notarization study.  The Secretary of State shall conduct a study on remote and online notarization and develop recommendations for permanently implementing remote and online notarization in this State.  In conducting the study under this section, the Secretary of State shall seek input from a Maine association of real estate agents and the Maine State Bar Association, Maine Bankers Association, Maine Credit Union League, Legal Services for the Elderly, Maine Registers of Deeds Association, Maine Real Estate and Development Association, Uniform Law Commission, Maine Probate and Trust Law Advisory Commission and others.
[bookmark: _PAR__11_7d62e156_0164_4973_97e6_e054dee]Sec. 4.  Report; legislation.  By February 1, 2022, the Secretary of State shall submit a report, including recommended legislation, based on the study in section 3, as well as any other recommendations related to the Revised Uniform Law on Notarial Acts to the Joint Standing Committee on Judiciary.  The report must include a plan to implement the recommendations including a deadline for implementation.  The Joint Standing Committee on Judiciary may submit legislation related to the report to the Second Regular Session of the 130th Legislature.'
[bookmark: _INSTRUCTION__17802d4b_85ec_46c0_997a_50][bookmark: _PAR__12_0a438d59_a761_470a_b9b4_2c9d52f]Amend the bill by adding before the summary the following:
[bookmark: _PAGE__5_8e7620c9_5e75_4752_b8e0_1b18c1d][bookmark: _PAR__2_79db4dd3_ecd0_4554_bd07_eaf7c061]'Emergency clause.  In view of the emergency cited in the preamble, this legislation takes effect when approved.'
[bookmark: _INSTRUCTION__0f486ebc_c7bb_4941_854b_6e][bookmark: _PAR__3_2e053d20_c12d_4ae4_be7a_0cb8a4cf]Amend the bill by relettering or renumbering any nonconsecutive Part letter or section number to read consecutively.
[bookmark: _SUMMARY__99c0b94a_1217_4a0c_9ff5_e7a03b][bookmark: _PAR__4_7d59e522_1136_40c0_9af4_fa608d68]SUMMARY
[bookmark: _PAR__5_cd143747_1646_4a24_b023_9aff845b]This amendment replaces the bill with a new section that continues the provisions of Executive Order 37 FY 19/20 as amended by Executive Order 37-A FY 19/20 providing for remote notarization through the end of 2022.  It requires the Secretary of State, using existing budgeted resources or available grants or other funding sources, to provide guidance to implement the executive orders and this Act.  It requires the Secretary of State to conduct a study to develop proposed legislation to permanently implement remote and online notarization.  It directs the Secretary of State to report recommendations by February 1, 2022 to the Joint Standing Committee on Judiciary, and it authorizes the committee to submit legislation related to the report.
[bookmark: _FISCAL_NOTE_REQUIRED__3cf80b79_06a5_4bc][bookmark: _PAR__6_d399b6d1_d8be_4244_91b9_268664d8]FISCAL NOTE REQUIRED
[bookmark: _PAR__7_764dcfc5_0890_4818_93e8_3af2ac6e](See attached)
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