132nd Maine Legislature
An Act Regarding Penalties for Violating the Maine Weights and Measures Law
L.D. 88
An Act Regarding Penalties for Violating the Laws Governing Agriculture and Animals and the Maine Weights and Measures Law
[bookmark: _AMEND_TITLE__0815020e_25d1_42d6_aa37_07][bookmark: _PAGE__1_bc09ceec_c01c_4178_a223_1c06ce6][bookmark: _PAR__2_38cee5b4_81fc_4ca9_9199_56cba696]L.D. 88
[bookmark: _PAR__3_4499ff6a_b4d4_40ae_ab4c_37538a08]Date:	(Filing No. H-         )
[bookmark: _PAR__4_09b89694_492d_4f15_bc14_1042963f]AGRICULTURE, CONSERVATION AND FORESTRY 
[bookmark: _PAR__5_f9ff00e4_a8a8_47ce_9a76_12078f1a]Reproduced and distributed under the direction of the Clerk of the House.
[bookmark: _PAR__6_cf2f89db_dc57_460c_a015_300b65b1]STATE OF MAINE
[bookmark: _PAR__7_cd31225a_8a77_4b30_bd47_f2a48124]HOUSE OF REPRESENTATIVES
[bookmark: _PAR__8_d9063e2b_200d_4650_9df8_d1b1cff4]132ND LEGISLATURE
[bookmark: _PAR__9_f470bff9_d23e_4fb7_a15a_6960ef5a]FIRST SPECIAL SESSION
[bookmark: _PAR__10_14e607aa_0ca4_46a8_b46c_37ee191]COMMITTEE AMENDMENT “      ” to H.P. 52, L.D. 88, “An Act Regarding Penalties for Violating the Laws Governing Agriculture and Animals and the Maine Weights and Measures Law”
[bookmark: _INSTRUCTION__4b4d55d0_b266_4361_81d6_24][bookmark: _PAR__11_4bcf41ca_4e01_4d3f_8529_d4bbf1a]Amend the bill by striking out the title and substituting the following:
[bookmark: _PAR__12_a9b5ae78_aa09_4519_8f58_3f0a0ab]'An Act Regarding Penalties for Violating the Maine Weights and Measures Law'
[bookmark: _INSTRUCTION__e33279a8_bbee_4c8c_b4e6_3c][bookmark: _PAR__13_db5a8b23_d42d_4d56_9718_61005e9]Amend the bill by striking out everything after the enacting clause and inserting the following:
[bookmark: _PAR__14_b63eaea4_373b_4f6e_8495_9f899e2]'Sec. 1.  10 MRSA §2633 is enacted to read:
[bookmark: _PAR__15_dee31422_583e_48be_a0a5_0c6390b]§2633.  Civil penalties; firewood
[bookmark: _PAR__16_87857d6e_957d_4267_85a0_21bae33]A person who violates this subchapter as it relates to the sale of firewood commits a civil violation for which a fine must be adjudged in an amount not less than $50 nor more than $2,000.
[bookmark: _PAR__17_18e89f86_0ad2_4fc0_b404_556dd0f]Sec. 2.  10 MRSA §2751, as amended by PL 1991, c. 650, §1, is further amended by amending the section headnote to read:
[bookmark: _PAR__18_c5c23ee9_5841_4d2b_a08d_7189be3]§2751.  Offenses and penalties
[bookmark: _PAR__19_1172976c_f39f_4f67_a083_8f5a47e]Sec. 3.  10 MRSA §2751, first ¶, as amended by PL 1991, c. 650, §1, is repealed.
[bookmark: _PAR__20_8a670dc3_93cb_4389_9b73_5fb189f]Sec. 4.  10 MRSA §2751-A is enacted to read:
[bookmark: _PAR__21_6a625b3b_0a03_49cd_9cc5_ca80236]§2751-A.  Administrative penalties
[bookmark: _PAR__22_485fda44_82a9_440b_a956_e3780c8]Except for any violation of subchapter 2-A or a violation of subchapter 7-A relating to the sale of firewood, the Commissioner of Agriculture, Conservation and Forestry, referred to in this section as "the commissioner," may assess administrative penalties, not to exceed $5,000, for each violation of this chapter for which a specific penalty has not been prescribed.
[bookmark: _PAR__23_ffd13b3e_51cf_4c8b_a321_d14965f]1.  Amount of penalty.  In determining the amount of the penalty to be assessed against a person under this section, the commissioner may consider one or more of the following: 
[bookmark: _PAGE__2_479eafcf_eb33_4e1c_91f2_08628a8][bookmark: _PAR__2_327cd0a7_60fc_4d61_8a81_46c8c5d0]A. The degree of actual and potential impact on public health, safety and welfare resulting from the violation; 
[bookmark: _PAR__3_d1c6adc2_7411_4f15_893a_ca1c1306]B. The presence of mitigating or aggravating circumstances; 
[bookmark: _PAR__4_38d127dd_89d5_443a_9b8e_37916e70]C. Whether the person has been warned regarding a violation or found to be in violation of the same provision of law in the past; 
[bookmark: _PAR__5_8d1221b7_5a16_42e7_b83e_9e8bc500]D. The economic benefit, if any, gained by the violation; 
[bookmark: _PAR__6_e268b0be_946a_4e1b_b90d_6fe08fc8]E. The deterrent effect of the penalty; and
[bookmark: _PAR__7_93774f89_d9bd_4a6b_99ed_1bf42cd1]F. The financial condition of the person. 
[bookmark: _PAR__8_0ca43ebd_89af_49b2_aa64_8e44ebe9]2.  Separate offenses; continuing violations; maximum total value of penalties.  The commissioner may consider each violation a separate offense and, in the case of a continuing violation, the commissioner may consider each day's continuance a separate offense.  The total value of penalties assessed against a person under this section may not exceed $50,000.
[bookmark: _PAR__9_8d143d58_9bfc_420e_99ee_23555728]3.  Commissioner may recover costs of investigation.  In addition to the administrative penalties authorized by this section, the commissioner may recover the costs of investigation, which must be credited to a special fund and be made available to the Department of Agriculture, Conservation and Forestry to offset these costs.
[bookmark: _PAR__10_e6ae86c6_1c2d_45de_b556_0036d86]4.  Enforcement of final administrative penalty.  The commissioner may enforce a final administrative penalty by filing a civil action in any District Court or Superior Court.
[bookmark: _PAR__11_205afd79_40e2_4707_bd42_fae0c4d]5.  Appeal.  Any party aggrieved by a final decision of the commissioner may appeal de novo to the Superior Court within 30 days of the final decision of the commissioner.
[bookmark: _PAR__12_6a2052cd_e2cc_4675_a970_95917ed]Sec. 5.  10 MRSA §2751-B is enacted to read:
[bookmark: _PAR__13_4bd399ff_2bd7_40e3_9cbb_df5fd6d]§2751-B.  Administrative penalties; opportunity to request hearing; notice of alleged violation and rights; requesting or waiving hearing
[bookmark: _PAR__14_1cf3f67d_61a5_4da2_b917_2eb2334]Before a final administrative penalty may be assessed against a person under section 2751-A, the person must be given an opportunity for a hearing after reasonable notice.  Notwithstanding any provision of Title 5, section 9052 to the contrary, the Commissioner of Agriculture, Conservation and Forestry, referred to in this section as "the commissioner," shall use the following procedures in providing to a person notice of the violation or violations alleged and the opportunity to request a hearing.
[bookmark: _PAR__15_265bfa65_c005_4c43_8f4e_cfc65bb]1.  Notice.  Notice must be served by personal service or by certified mail sent to the last address of record of the person on file with the Department of Agriculture, Conservation and Forestry, referred to in this section as "the department."  If the person is not an applicant for or holder of a license, permit, registration or certification issued by the department, the notice must be served by personal service or by certified mail, return receipt requested.  The notice must include:
[bookmark: _PAR__16_cfd87c5e_ebd4_4ad7_9908_ddda01d]A. A statement of the legal authority and jurisdiction under which the hearing is to be held; 
[bookmark: _PAR__17_8e8f2deb_6532_4e28_b479_004bb90]B. A statement of the matter at issue, including reference to the particular statute or administrative rule allegedly violated and a factual description of the alleged violation; 
[bookmark: _PAGE__3_1deb57f4_11e7_4422_8aec_7a4a83b][bookmark: _PAR__2_a47beff7_f023_4b7b_b868_3785fbe6]C. The amount of the proposed administrative penalty and required corrective action, abatement or mitigation; 
[bookmark: _PAR__3_890e1ade_718f_40a8_9156_7717e0d4]D. A warning that the decision will become final and the penalty will be imposed if a hearing is not requested within 15 days of service of the notice, which must specify the steps a person must take to avoid waiving the right to a hearing; and 
[bookmark: _PAR__4_488564b0_a7b4_4a38_acb8_d887ad87]E. Information regarding the manner of payment if the person elects to pay the penalty and waive the right to a hearing. 
[bookmark: _PAR__5_b469ddcd_77ad_4d96_a427_0fb6167e]2.  Time for requesting hearing; written request required.  A person who receives notification pursuant to this section is deemed to have waived the right to a hearing unless, within 15 days of service of the notice, the person requests a hearing in writing. 
[bookmark: _PAR__6_d4d339a5_f331_4835_ad6c_1c9fe413]3.  Waiver of right to hearing; final administrative penalty by default.  If a person waives the right to a hearing, the commissioner shall by default issue a final administrative penalty under section 2751-A against the person for the violations alleged and imposing the penalty and any required corrective action, abatement or mitigation.  A copy of the final administrative penalty must be served upon the person by personal service or by certified mail, return receipt requested.
[bookmark: _PAR__7_25ee2c79_8300_4af7_946f_6717abf6]Sec. 6.  10 MRSA §2751-C is enacted to read:
[bookmark: _PAR__8_e63b957a_0f4b_4b07_9acc_e54588c6]§2751-C.  Administrative penalties; holding of hearings
[bookmark: _PAR__9_813bcf55_53ca_4ef2_9934_96b319f7]When a person requests a hearing in a timely fashion consistent with section 2751-B, the Commissioner of Agriculture, Conservation and Forestry shall provide notice of and hold the hearing pursuant to Title 5, sections 9052 to 9064.
[bookmark: _PAR__10_ebc5fb01_bf08_4183_b891_d808992]Sec. 7.  10 MRSA §2751-D is enacted to read:
[bookmark: _PAR__11_fcd14471_9116_48f1_9fba_213ccef]§2751-D.  Collections and enforcement of administrative penalties; interest
[bookmark: _PAR__12_b47c9f1c_3aed_40a8_9a6d_c6c7975]The following provisions apply to the collection and enforcement of administrative penalties assessed under section 2751-A.
[bookmark: _PAR__13_0768e017_8eec_4980_a1a2_16da30a]1.  Requirement to pay department.  A person who is assessed a penalty pursuant to section 2751-A is required to pay the Department of Agriculture, Conservation and Forestry, referred to in this section as "the department," the amount of the penalty.
[bookmark: _PAR__14_5ee07d08_7cfb_443e_9dfc_5614c2f]2.  Appeal; collection stayed.  An appeal of the department's decision to assess a penalty stays the collection of the penalty.
[bookmark: _PAR__15_be796ca8_3d97_4bd2_a205_dd7de00]3.  Interest on unpaid penalties.  Interest accrues on a penalty at the rate specified in Title 14, section 1602-B prior to the completion of an appeal.  After the completion of an appeal process or after an appeal period has passed, interest accrues pursuant to Title 14, section 1602-C.
[bookmark: _PAR__16_9bfa27fb_f09c_4107_88c2_f98b5b2]4.  Require unpaid penalty prior to license renewal.  If the person has not fully paid any final administrative penalty of the commissioner by the time of an applicable license renewal, the department may require payment prior to renewing any license issued to the applicant by the department.
[bookmark: _PAR__17_ab291195_5e18_4641_8464_c4d7bff]5.  Enforcement when person has no license issued by department.  For penalties assessed against a person who does not have a license issued by the department, a final administrative penalty may be enforced pursuant to Title 14, section 3138.
[bookmark: _PAGE__4_1b5c9d52_1573_4289_9ab0_7a5c6ef][bookmark: _PAR__2_337f2f44_8b9b_4dfc_90a4_6bd2e129]Sec. 8.  10 MRSA §2751-E is enacted to read:
[bookmark: _PAR__3_1986513f_a851_4f15_b102_a3ec5703]§2751-E.  Rulemaking
[bookmark: _PAR__4_43bebb66_833e_408d_ab15_0bb0162e]The Commissioner of Agriculture, Conservation and Forestry shall adopt rules to carry out the purposes of this subchapter.  Rules adopted pursuant to this section are routine technical rules as defined in Title 5, chapter 375, subchapter 2-A.'
[bookmark: _INSTRUCTION__a09f1585_eba4_4ec0_b6f9_81][bookmark: _PAR__5_2896b935_ab22_43fa_ae22_e8faf924]Amend the bill by relettering or renumbering any nonconsecutive Part letter or section number to read consecutively.
[bookmark: _SUMMARY__51ebda82_85b7_4afa_a815_dbe175][bookmark: _PAR__6_9353d0f8_630c_4bd0_a85e_537b3445]SUMMARY
[bookmark: _PAR__7_ce454edd_c75b_49b4_8fc7_c3485aad]This amendment, which replaces the bill and changes the title, authorizes the Commissioner of Agriculture, Conservation and Forestry to assess administrative penalties for each violation of the Maine Revised Statutes, Title 10, chapter 501, known as the Maine Weights and Measures Law, for which a specific penalty has not been prescribed, with certain exceptions.  Penalties may not exceed $5,000 for each occurrence and may not exceed $50,000 in total.  The amendment requires that a person be given notice of the penalties assessed and be given an opportunity to request a hearing before the penalty is imposed.  The amendment establishes procedures for providing notice, holding hearings and remedies that the commissioner may use when a person fails to pay a penalty imposed.
[bookmark: _PAR__8_23ecf440_3f8e_4008_ac61_c7db7fb1]The amendment clarifies that a person who violates provisions of the Maine Weights and Measures Law relating to the sale of firewood commits a civil violation for which a fine must be adjudged in an amount not less than $50 nor more than $2,000, which is the penalty under current law applicable to violations for which there is no specific penalty.
[bookmark: _PAR__9_744f6dd0_104e_4cbc_afe6_74c7efb4]The amendment provides that administrative penalties do not apply to violations of the Maine Weights and Measures Law relating to the sale of firewood under Title 10, subchapter 7-A or the sale of commodities under Title 10, subchapter 2-A and that the civil penalties for a violation of those provisions under current law are unchanged.
[bookmark: _FISCAL_NOTE_REQUIRED__938ac9b3_50e4_469][bookmark: _PAR__10_1aa671ad_e2d2_44fc_91e0_144f292]FISCAL NOTE REQUIRED
[bookmark: _PAR__11_8912733f_bb97_4cf5_bbc1_1b4c4ab](See attached)
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