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Environmental Procedures
at the FCC:

A Case Study in Corporate
capture

by Erica Rosenberg
p— ——

ith infrastructure including millions of miles of fiber optic cable and lines,
T — thousands of towers, earth stations and satellites, and hundreds of thousands
of small cells,' the telecommunications industry leaves a significant environ-
mental footprint: wetlands filled, viewsheds marred, cultural resources dam-
aged, and habitat destroyed. As the agency overseeing telecommunications, the Federal
- Communications Commission (FCC) regulates radio, T'V, satellite, cable, and both wireline
?i and wireless communications—and associated entities like Verizon, AT&T, and broadcast and
radio corporations. It also plays a critical role in providing universal broadband and telecom-
munications access, and authorizing facilities associated with wireline and wireless build-outs.
Yet the FCC fails to fulfill its mandatory duties under the National Environmental Policy Act
(NEPA) in multiple and significant ways.?
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Towers have a breadth of
individual and curnulative
environmental impacts,
many of which, such as vistal
impacts and tree removal, are
not properly considered in the
FCC’s environmental
review processes.
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Like all federal agencies, the FCC
must follow environmental laws, includ-
ing NEPA, which requires it to assess
potential environmental effects of its
actions before it authorizes, funds, or
licenses projects and communications
infrastructure. These effects include
visual and ecological impacts, and radio
frequency emission exceedances, caused
by the proliferation of wireless technol-
ogy and the networks constructed to
deploy it. The agency is supposed to fol-
low legal requirements to assess such
environmental impacts and, in doing so,
to consider the concerns of communities
and citizens.

It does neither. For most deployments
it authorizes, the FCC rarely completes
any environmental review or makes
NEPA documents available to the public;
instead, with little FCC oversight or
enforcement, industry is delegated the
task of determining how much environ-
mental review is appropriate for its
deployments and in most cases, is not
required to submit documentation of
those determinations.

In licensing and authorizing facilities
associated with telecommunications,
broadband, and broadcasting technolo-
gies, the FCC intentionally and rou-
tinely fails to meet its environmental
obligations and epitomizes “regulatory
capture”” It treats environmental laws as
obstacles to be circumvented or ignored,
tirst by promulgating rules that fall
short of what NEPA requires and then
by failing to properly implement and
enforce its own substandard rules. The
chronic failure has cumulative, incalcu-
lable, and largely unknown environ-
mental impacts.

Combined with statutory authority
that curtails local government authority
to regulate or block telecom deployment
in their jurisdiction, public and local
voices in what is deployed and where are
further diminished.* Equally important,
the agency suppresses and dismisses the
voices of communities and citizens con-
cerned about these encroachments. As
wireless infrastructure proliferates under
the auspices of an agency that flouts
federal law, unabated and unaccounted
for environmental impacts will only
multiply.
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NEPA: An Instrument of
Democracy and Accountability

NEPA, a Nixon-era law and one emu-
lated around the world, outlines a process
for decision-making about “major fed-
eral actions, like dam-building, oft-
shore drilling, and highway expansions.*
Council on Environmental Quality
implementing rules define major federal
actions broadly to include “new and con-
tinuing activities, including programs
entirely or partly financed, assisted, con-
ducted or approved by federal agencies”
They also include “approval of specific
projects, such as construction or man-
agement activities located in a defined
geographic area. Projects include actions
approved by permit or other regulatory
decision as well as federal and federally
assisted activities.”

NEPA requires the government to dis-
close broadly defined environmental
impacts of proposed actions—and to
consider alternatives—including not
undertaking the action.® It allows the
public, from local governments to tribes
to citizens, to participate in the decision.”

The greater the potential environmental
impacts of a project, action, or policy, the
more analysis and the more opportunities
for public input and challenge. NEPA
requires a full-scale environmental review
(environmental impact statement) for
major actions with potentially great envi-
ronmental effects like a highway, a shorter
assessment (environmental assessment) for
actions that may have less significant
impacts, and exemptions from analysis for
categories of routine actions (categorical
exclusions), like removing brush, that the
agency has determined individually or
cumulatively have no significant environ-
mental effect. Although a categorical exclu-
sion may exist for an action, in any given
case, extraordinary circumstances such as
the presence of environmentally sensitive
resources can remove an action from a cat-
egorical exclusion and require either a doc-
umented categorical exclusion or more
NEPA review. For example, even if the
United States Forest Service categorically
excludes brush removal on small tracts,
brush removal in critical habitat for endan-
gered species would require the agency to
consider and document that its action
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would still not require an environmental
assessment or conduct an environmental
assessment.

As a procedural statute, NEPA can-
not stop environmentally harmful proj-
ects, but it can substantially improve
the imprint of an action by, for example,
rerouting a power line to protect a
stream, or bringing information about
wildlife to light so that licensees can
take mitigation measures. In short,
NEPA, by mandating transparency and
accountability, is an instrument of
democracy and good governance.
NEPA also requires that agencies pro-
mulgate policies or rules implementing
NEPA in accordance with Council on
Environmental Quality rules, and in
consultation with the Council on
Environmental Quality.

FCC’s Failure to Consider
Major Federal Actions

Council on Environmental Quality
rules place many of the FCC'’s licensing
and funding activities squarely within the
definition of a major federal action. Yet
the FCC has construed major federal
actions narrowly or has simply not con-
sidered whether its actions are major
federal actions. Consequently, the agency
has not considered actions like providing
financial assistance to carriers for deploy-
ment of small cells and build-outs with
associated cable-laying and transmission
lines as major federal actions.?

In 2018, the agency went as far as to
deem all licensing of small cell facilities,
which it authorizes as part of a license to
carriers, as not requiring environmental
review because they were not major fed-
eral actions.” Termed by industry as
unobtrusive—“smaller than a pizza box
or backpack”®—small cell facilities can
be significantly larger and are placed on
buildings or associated poles. In its order,
the agency both eliminated federal envi-
ronmental review of small cells and sig-
nificantly limited local authority over
small wireless infrastructure deployment.

In her dissent to the order, FCC
Commissioner Jessica Rosenworcel
noted that 5G would require millions of
miles of fiber and up to 800,000 small
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The FCC is authorizing the deployment of hundreds of thousands of small cells with little public input or environmental review.

cells by 2026. The order thus “runs
roughshod over the rights of our Tribal
communities and gives short shrift to our
most basic environmental and historic
preservation values.”!! She noted that the
Mobility Fund, which supports carriers
in bringing wireless services to under-
served areas, would support updated
wireless service, to the tune of $4.53 bil-
lion. Yet in effect, she states, the FCC
reads “projects carried out with financial
assistance” (a requirement of the National
Historic Preservation Act) as well as
NEPA out of the law.!? It also “removes
many larger wireless facilities from envi-
ronmental oversight”’1?

The FCC's efforts to eliminate small
cell review were struck down by the D.C.
Circuit in United Keetoowah v. FCC,"* a
case brought by the Natural Resources
Defense Council and several tribes. The
court found: “The scale of the deploy-
ment the FCC seeks to facilitate, partic-
ularly given its exemption of small cells
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that require new construction, makes it
impossible on this record to credit the
claim that small cell deregulation will
‘leave little to no environmental foot-
print. Order € 41715

Appropriately, the FCC considers
licensing spectrum and registering towers
to be major federal actions that trigger
NEPA. However, while the FCC recog-
nizes that its grant of geographic licenses
to carriers triggers NEPA, it issues the
licenses without any knowledge of how the
licensee will deploy infrastructure in its
build-out. In most cases, it cannot know
because the carrier may not have finalized
its build-out plans for construction of tow-
ers, transmission lines, and small cell facil-
ities over time. In fact, the agency does not
prepare and never has prepared an envi-
ronmental impact statement on a build
out—or on any other major federal action;
it has only prepared one programmatic
environmental assessment, which was in
response to a lawsuit.'® Instead, it requires
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NEPA review only on a facility-by-facility
basis, which also circumvents a NEPA
requirement to consider cumulative
effects.”” Segmenting a project into smaller
components is illegal, and the FCC’s
approach is another way it flouts the law.

FCC’s Inadequate NEPA Rules

FCC NEPA rules undermine NEPA
at every turn—they are inadequate both
as written and as implemented. The
rules’ unusual structure and an agency
that interprets its rules in favor of the
carriers mean that most projects proceed
without adequate environmental review
and consideration.

Unlike other agencies’ rules, FCC
rules do not identify categories of actions
that do not require further NEPA review;
rather, the rules categorically exclude all
actions the agency takes except for those
that meet a limited set of itemized
extraordinary circumstances.'® In other
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Wireless infrastructure is changing the character of historic buildings and neighborhoods.

instances, the FCC deems its actions cat-
egorically excluded. For example, con-
struction of submarine cables, which
indisputably has potentially significant
environmental impacts to reefs, ocean
floors, and marine life, is explicitly
excluded from review following a 1974
FCC order asserting that the environ-
mental consequences are negligible.!

In dismissing the petition brought by
an environmental nongovernmental
organization to require more environ-
mental review for a number of FCC
actions, including those involving sub-
marine cables, the 1974 order acknowl-
edged environmental damage from
cables in Maine and the U.S. Virgin
Islands but illogically found no need for
environmental review because the proj-
ects violated state law and permits.?

By not considering FCC actions major
federal actions and by relying on a broad
and unsupported categorical exclusion,
countless activities with potentially sig-
nificant environmental impacts or actual
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impacts proceed with little or no NEPA
review or public involvement. Unlike
many agencies, FCC lacks a NEPA coor-
dinating office and most bureaus within
the agency have no NEPA expertise or
even awareness of the obligations the
statute confers on the agency.

Streamlined Effects: The
NEPA Checklist

The agency also skirts its NEPA obli-
gations through its procedures and prac-
tice around “effects” consideration. It
defines effects narrowly and by doing so,
removes actions from public notice and
comment. Most egregiously, it delegates
the initial consideration of effects to
applicants and licensees—telecom com-
panies, for the most part—to determine
whether an environmental assessment is
warranted or whether the project is cat-
egorically excluded, and because the
review is not submitted to the FCC, it

WWW.TANDFONLINE.COM/VENV

iStock/gkordus

typically performs no subsequent review
of the applicants’ documentation.
Council on Environmental Quality
regulations define effects broadly.?! FCC
rules and practices limit the consider-
ation of environmental effects. They also
limit the extraordinary circumstances
that would warrant a higher level of envi-
ronmental review (i.e., an environmental
assessment) and public input for the
action—through both its narrow list of
circumstances and its narrow interpreta-
tion of those circumstances. Those lim-
ited circumstances are actions involving
facilities that: may affect Indian cultural
sites or historic resources (i.e., National
Historical Preservation Act triggers);
may affect threatened or endangered spe-
cies or their habitat; may involve signifi-
cant changes in surface features (such as
to wetlands or forests); are in a floodplain
if equipment is not raised; exceed radio
frequency emissions limitations; involve
high-intensity lights in residential areas;
are in wilderness areas or wildlife
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