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An Act to Clarify the Bureau of Labor Standards' Investigatory and Enforcement Procedures
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An Act to Establish Greater Alignment of Penalties for Certain Labor Law Violations
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[bookmark: _PAR__10_607c5190_c846_47bd_b3a7_5cebf7a]COMMITTEE AMENDMENT “      ” to H.P. 1045, L.D. 1587, “An Act to Establish Greater Alignment of Penalties for Certain Labor Law Violations”
[bookmark: _INSTRUCTION__75fa8b86_b6d6_404c_ac0f_85][bookmark: _PAR__11_3deee2bd_f740_4b4d_9f79_cf9e4d9]Amend the bill by striking out the title and substituting the following:
[bookmark: _PAR__12_dc77f164_3abb_47c2_a713_f6c9a4c]'An Act to Clarify the Bureau of Labor Standards' Investigatory and Enforcement Procedures'
[bookmark: _INSTRUCTION__091b0831_865d_406d_ad09_3a][bookmark: _PAR__13_0dec2711_551b_4c59_b0a7_1990405]Amend the bill by striking out everything after the enacting clause and inserting the following:
[bookmark: _PAR__14_6a70b8a4_cb7f_471f_885a_dbec6e5]'Sec. 1.  26 MRSA §54 is enacted to read:
[bookmark: _PAR__15_583118c7_c7ba_49e8_bd83_8771fb0]§54.  Investigation; penalties
[bookmark: _PAR__16_36d47417_49e5_4345_a167_6608046]1.  Investigation. Whenever the director believes a person or employer has violated any provision of chapter 7 or 15, the director may conduct an investigation.  During the investigation of a person or employer, the director may:
[bookmark: _PAR__17_f57311ae_8f65_4e18_918f_acd19fc]A.  Examine or cause to be examined for that purpose any books, records, papers and memoranda of any person or employer of whatever nature relevant to the alleged violation;
[bookmark: _PAR__18_34c6b7ab_fcac_4f68_9ecc_be42c68]B.  Issue a subpoena pursuant to subsection 2 or otherwise require the attendance of the person or employer, or of any other person having knowledge of the subject of the investigation, take testimony, administer oaths or take acknowledgement in respect of any book, record, paper or memorandum and may require proof material for that person's or employer's information.  Such testimony, administration of oaths or acknowledgement of any book, record, paper or memorandum must be taken in the county where the person or employer resides or has a place of business, or in Kennebec County if the person or employer is a nonresident or has no place of business within the State; and
[bookmark: _PAR__19_322d54ea_ef04_4a94_8998_6929d66]C.  Require production of any record required by law to be kept by the person or employer pursuant to any provision of chapter 7 or 15.
[bookmark: _PAGE__2_bad6fca2_3031_43ea_b07e_75e8884][bookmark: _PAR__2_f4caf650_db36_413e_b2a0_46fa8bcb]2.  Issuance of subpoenas.  Subpoenas issued for the purposes of conducting an investigation pursuant to subsection 1 must be issued pursuant to Title 5, section 9060. Service of any notice or subpoena may be made by:
[bookmark: _PAR__3_f1a8073d_70a1_446b_9605_0e855c58]A.  Delivering a duly executed copy of the subpoena to the person or employer to be served or to a partner or to any officer or agent authorized by appointment or by law to receive service of process on behalf of that person or employer;
[bookmark: _PAR__4_036b595c_1884_4f74_aacb_94c28626]B.  Delivering a duly executed copy of the subpoena to the principal place of business in this State of the person or employer to be served; or
[bookmark: _PAR__5_99e9fcbb_4d5f_4b08_8ffb_35015c75]C.  Mailing by registered or certified mail a duly executed copy of the subpoena addressed to the person or employer to be served at the principal place of business in this State of the person or employer to be served or, if that person or employer does not have a place of business in this State, to the person's or employer's principal office or place of business or publicly identified service address.
[bookmark: _PAR__6_c44487ac_5f9f_4afc_b775_2b39be19]3. Penalties for violations.  If the director determines a person or employer has violated any provision of chapter 7 or 15, the director may issue a notice of violation and:
[bookmark: _PAR__7_4f649caf_d852_41fb_9cff_71f2d5d2]A.  Order the payment of penalties and other remedies consistent with section 53 and any other penalty or enforcement provision in chapter 7 or 15. Once a penalty or other ordered remedy is final and all administrative and legal appeal rights have been exhausted, the person or employer subject to the penalty or ordered remedy pursuant to this subsection shall make payment within 30 calendar days. Failure to make a timely payment is subject to an additional civil penalty of not more than $1,000 for each day that the person or employer fails to make payment; or
[bookmark: _PAR__8_07a6f556_49f7_4dad_b075_15ec2b10]B.  Order the correction of ongoing violations. Any person or employer who fails to correct a violation for which a notice of violation has been issued within the permitted period for its correction is subject to an additional civil penalty of not more than $1,000 for each day during which the violation is not corrected.  The permitted period for correction may not begin to run until the date on which all administrative and legal appeal rights have been exhausted in the case of any appeal proceeding initiated by the person or employer in good faith and not solely for delay or avoidance of penalties.
[bookmark: _PAR__9_23301bfa_febd_474f_be9f_2c5cab98]A person or employer who is ordered to pay wages, liquidated damages or interest to an employee pursuant to this subsection or the provisions of chapter 7 or 15 shall certify that payment was made within 7 calendar days from the date on which all administrative and legal appeal rights have been exhausted in the case of any appeal proceeding initiated by the person or employer in good faith and not solely for delay or avoidance of penalties. Such certification must demonstrate to the satisfaction of the director that payment was made to any employee's last known address or attest to the same under penalty of perjury.
[bookmark: _PAR__10_61bf68c2_fdc9_434e_bf7f_32776ce]4. Failure to pay; notice of levy.  If a person or employer fails to pay any part of the wages, liquidated damages, interest or penalties due to an employee under this section or chapter 7 or 15, the director may notify by mail a 3rd party who has possession or control of property in which the delinquent person or employer may have an interest or who may owe a debt to the delinquent person or employer, other than earnings.
[bookmark: _PAR__11_c096bd5f_dc0d_4c46_bd8f_34c19f8][bookmark: _PAGE_SPLIT__453afe14_7c97_47f7_94fb_4bc][bookmark: _PAGE__3_05c2db08_ca3b_4d7f_b34e_5d407d4][bookmark: _PAR__2_6f48295b_33a6_4d23_8e2a_ebc4b911]A.  A notice of levy under this subsection may be given any time after the amount due under this section becomes delinquent. The notice of levy must state the aggregate amount of contributions, penalties, interest or other amounts due and any additional amount that will accrue by operation of law in a period not to exceed the computation ending date of the month in which the notice of levy is given and, in the case of a credit, bank or savings account or deposit, the notice of levy is effective only up to that amount.
[bookmark: _PAR__3_07cc4a76_e7b5_4ecd_9047_3a932ce6]B.  The delinquent person's or employer's property subject to levy includes:
[bookmark: _PAR__4_62e0d7ef_5dcf_4fb4_b944_b3ef46aa](1) A credit, bank or savings account or deposit that is subject to execution pursuant to Title 14, section 4751; or
[bookmark: _PAR__5_193e5991_2335_43aa_bd6f_36324d1b](2) Any other interest or personal property that is not exempt from attachment or execution pursuant to Title 14, chapter 507, subchapter 2, article 7.
[bookmark: _PAR__6_3da542e7_3edd_4b14_8559_2906b73f]C.  A notice of levy is effective:
[bookmark: _PAR__7_98e449e2_bcf9_4e08_ad3a_c417ae7d](1) At the time of delivery against all property, rights to property, credits and debts involving the delinquent person or employer that are not, as of the date of the notice, subject to a preexisting lien, attachment, garnishment or execution issued through a judicial process; and
[bookmark: _PAR__8_f5b96452_7dab_4eac_8b49_f04ecd78](2) Against all property, rights to property, credits and debts involving the delinquent person or employer that come into the possession or control of the person or employer served with the notice.
[bookmark: _PAR__9_4afd503c_c426_47fb_b392_5cd2f7a5]D.  A notice of levy sent under this subsection that attempts to prohibit the transfer or disposition of any property possessed or controlled by a bank is effective if it is mailed to the principal or any branch office of the bank, including any office of the bank at which the deposit is carried or the credit or property is held.
[bookmark: _PAR__10_ac42e716_0fd0_4052_bd46_f74cc67]E.  A person who has received a notice of levy under this subsection and who acts in accordance with the terms of the notice of levy issued by the director is discharged from any obligation or liability to the delinquent person or employer with respect to the affected property, rights to property, credits and debts of the person affected by compliance with the notice of levy.
[bookmark: _PAR__11_867315cb_2873_413c_bb73_a7a7ab9]F.  A person who has received a notice of levy under this subsection and who transfers or disposes of any property or debt in a manner that violates this section is liable to the director for the amount of the indebtedness of the delinquent person or employer with respect to whose obligation or liability the notice was given to the extent of the value of that property or debt.
[bookmark: _PAR__12_815a7678_f49b_46fb_94d7_bb80caf]5. Workplace posting.  A copy or copies of any notice of violation issued under this section or chapter 7 or 15 must be prominently posted in a conspicuous location in the workplace that is accessible to employees. If no such location exists, a copy or copies of the notice of violation must be delivered to each employee in a reasonable manner.
[bookmark: _PAR__13_d7226acb_26f9_4022_a39a_5188cc9]6.  Employee notification.  If a notice of violation issued under this section or chapter 7 or 15 covers a defined time period, notice of violation must be provided to all employees employed during that time period. Mail, e-mail and text messages constitute reasonable manners in which to notify employees, as long as the mail, e-mail or text message is in the same language in which the employer typically communicates to the employees receiving the notice of violation.'
[bookmark: _INSTRUCTION__8ea73db0_24ea_4373_8321_00][bookmark: _PAR__14_42fc30f6_372d_4306_9c25_19d331c]Amend the bill by relettering or renumbering any nonconsecutive Part letter or section number to read consecutively.
[bookmark: _SUMMARY__827cf87a_0273_42dc_892a_06fd81][bookmark: _PAGE__4_12e2e512_d15a_4417_b217_c31b42f][bookmark: _PAR__2_d9d3b7bb_a162_4163_b9f5_15b620e3]SUMMARY
[bookmark: _PAR__3_860cd3d2_5ea6_4a60_aad5_f7e879a5]This amendment replaces the bill and changes the title.  The amendment provides the Director of Labor Standards within the Department of Labor the authority to conduct an investigation when the director believes a person or employer has violated any provision of the Maine Revised Statutes, Title 26, chapter 7 or 15.  The amendment also provides the penalties the director may order if it is determined that a violation has occurred and authorizes the director to issue a notice of levy if the person or employer charged with a violation fails to pay. The amendment also requires persons or employers to prominently post in the workplace the notices of violation issued for a violation and requires the person or employer to notify employees if a notice of violation covers a defined period of time.
[bookmark: _FISCAL_NOTE_REQUIRED__4909d72b_9318_469][bookmark: _PAR__4_9a612aea_2f58_402a_a39f_6d332f69]FISCAL NOTE REQUIRED
[bookmark: _PAR__5_845ed6f0_2091_4b81_8c92_89833421](See attached)
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