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Maine Revised Statutes

Title 36: TAXATION
Chapter 821: APPORTIONMENT OF INCOME

§5210. DEFINITIONS

As used in this chapter, unless the context otherwise indicates, the following terms have the following
meanings. [ 1981, c. 698, 8187 (RPR).]

1. Businessincome.

[ 1987, c. 841, §9 (RP) .]
2. Commercial domicile.

[ 1987, c. 841, 89 (RP) .]

3. Compensation. "Compensation”" means wages, salaries, commissions and any other form of
remuneration paid to employees for personal services. "Compensation” includes amounts paid to an
employee-leasing company for leased employees and amounts paid to a temporary services company for
temporary employees, pursuant to a contract between the taxpayer and an employee-leasing company or
temporary services company.

[ 2001, c. 439, Pt. D, §6 (AVD); 2001, c. 439, Pt. D, §9 (AFF) .]

3-A. Employee-leasing company. "Employee-leasing company” means a business that contracts
with client companies to supply workers to perform services for the client companies, except that the term
"employee-leasing company" does not include private employment agencies that provide workersto client
companies on atemporary help basis.

[ 2001, c. 439, Pt. D, §7 (NEW; 2001, c. 439, Pt. D, §9 (AFF) .]

3-B. Leased employee. "Leased employee’ means an individual who performs services for aclient
company pursuant to a contract between the client company and an employee-leasing company.

[ 2001, c. 439, Pt. D, §7 (NEW; 2001, c. 439, Pt. D, 89 (AFF) .]
4. Nonbusinessincome.

[ 1987, c. 841, §9 (RP) .]
5. Sales. "Sales’ means all gross receipts of the taxpayer.

[ 1993, c. 670, §88 (AMD) .]

6. State. "State" means any state of the United States, District of Columbia, the Commonwealth of
Puerto Rico, any territory or possession of the United States, and any foreign country or political subdivision
thereof.

[ 1981, c. 698, §187 (NEW .]

Generated o | 3
1.5.2017 85210. Definitions



MRS Title 36, Chapter 821: APPORTIONMENT OF INCOME

7. Temporary help. "Temporary help" means employee services provided to client companies for a
contractua period of less than 12 months.

[ 2001, c. 439, Pt. D, 87 (NEW; 2001, c. 439, Pt. D, §9 (AFF) .]

8. Temporary servicescompany. "Temporary services company" means a private employment agency,
other than an employee-leasing company, that provides workers to client companies on atemporary help
basis.

[ 2001, c. 439, Pt. D, §7 (NEW; 2001, c. 439, Pt. D, §9 (AFF) .]

SECTI ON HI STORY

P&SL 1969, c. 154, §F1 (NEW. 1979, c. 541, §A236 (AMD). 1981, c. 698,
§187 (RPR). 1987, c. 841, §9 (AMD). 1993, c. 670, §8 (AMD). 2001, c.
439, 88D6,7 (AMD). 2001, c. 439, §D9 (AFF).

§5211. GENERAL

1. Apportionment. Any taxpayer, other than aresident individual, estate, or trust, having income
from business activity which is taxable both within and without this State, other than the rendering of purely
personal services by anindividual, shall apportion his net income as provided in this section. Any taxpayer
having income solely from business activity taxable within this State shall apportion his entire net income to
this State.

[ 1987, c. 841, §10 (AMVD) .]

2. Taxpayer taxablein another state. For purposes of apportionment of income under this section, a
taxpayer istaxable in another stateif in that state he is subject to a net income tax, a franchise tax measured
by net income, a franchise tax for the privilege of doing business, or a corporate stock tax, or that state has
jurisdiction to subject the taxpayer to anet income tax regardless of whether in fact, the state does or does not.

[ 1987, c. 841, §10 (AWD) .]
3. Allocation of certain nonbusinessincome.
[ 1987, c. 841, 811 (RP) .]
4. Rentsand royalties:
[ 1987, c. 841, §11 (RP) .]
5. Capital gainsand losses:
[ 1987, c. 841, 8§11 (RP) .]
6. Commercial domicilein this State.
[ 1987, c. 841, 811 (RP) .]
7. Patent and copyright royalties:

[ 1987, c. 841, §11 (RP) .]
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8. Formula for apportionment of incometo State. All income shall be apportioned to this State by
multiplying the income by the sales factor.

[ 2007, c. 240, Pt. V, 82 (AVD); 2007, c. 240, Pt. V, 8§15 (AFF) .]

9. Property factor. The property factor is afraction, the numerator of which isthe average value of the
taxpayer's real and tangible personal property owned or rented and used in this State during the tax period and
the denominator of which isthe average value of all the taxpayer's real and tangible personal property owned
or rented and used during the tax period.

[ 2007, c. 627, 8§96 (AFF); 2007, c. 627, §84 (REEN) .]

10. Property valuation at original cost. Property owned by the taxpayer is vaued at its original cost.
Property rented by the taxpayer is valued at 8 times the net annual rental rate. Net annual rental rate isthe
annual rental rate paid by the taxpayer.

[ 2007, c. 627, §96 (AFF); 2007, c. 627, §85 (REEN) .]

11. Deter mination of average value of property. The average value of property shall be determined
by averaging the values at the beginning and ending of the tax period but the Tax Assessor may require the
averaging of monthly values during the tax period if reasonably required to reflect properly the average value
of the taxpayer's property.

[ 2007, c. 627, 8§96 (AFF); 2007, c. 627, §86 (REEN) .]

12. Payroll factor. The payroll factor is afraction, the numerator of which isthe total amount paid in
this State during the tax period by the taxpayer for compensation, and the denominator of which is the total
compensation paid everywhere during the tax period. Eighty-five percent of any amounts paid pursuant to
acontract by the taxpayer to an employee-leasing company for leased employees, and 100% of the amount
paid pursuant to a contract to atemporary services company for temporary employees, must be included in
the taxpayer's payroll factor. The payroll factor of an employee-leasing company or atemporary services
company must exclude compensation paid to leased or temporary employees who are providing personal
services to client companies.

[ 2007, c. 627, 8§96 (AFF); 2007, c. 627, §87 (REEN) .]

13. When compensation paid in this State. Compensationispaid in this State, if:

A. Theindividual's serviceis performed entirely within the State; or [ 2007, c¢. 627, 896
(AFF); 2007, c. 627, 888 (REEN).]

B. Theindividual's service is performed both within and without the State, but the service performed
without the state is incidental to the individual's service within the State; or [ 2007, c¢. 627, 896
(AFF); 2007, c. 627, 888 (REEN).]

C. Some of the service is performed in the State and the base of operations or, if thereis no base of
operations, the place from which the service is directed or controlled isin the State, or the base of
operations or the place from which the service is directed or controlled is not in any state in which some
part of the service is performed, but the individual's residence isin this State. [ 2007, c. 627,

896 (AFF); 2007, c. 627, 888 (REEN).]

[ 2007, c. 627, §96 (AFF); 2007, c. 627, §88 (REEN) .]

14. Salesfactor formula. The salesfactor isafraction, the numerator of which isthe total sales of the
taxpayer in this State during the tax period, and the denominator of which is the total sales of the taxpayer
everywhere during the tax period. For purposes of calculating the sales factor, "total sales of the taxpayer"
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includes sales of the taxpayer and of any member of an affiliated group with which the taxpayer conducts a
unitary business. The formula must exclude from both the numerator and the denominator sales of tangible
personal property delivered or shipped by the taxpayer, regardless of F.O.B. point or other conditions of the
sale, to a purchaser within a state in which the taxpayer is not taxable within the meaning of subsection 2,
unless any member of an affiliated group with which the taxpayer conducts a unitary businessistaxable in
that state in the same manner as a taxpayer is taxable under subsection 2.

[ 2009, c. 571, Pt. GG 81 (AVD); 2009, c. 571, Pt. GG §2 (AFF) .]

15. When sales of tangible personal property arein this State. Sales of tangible personal property are
in this State if:

A. The property is delivered or shipped to a purchaser, other than the United States Government, within
this State regardless of the F.O.B. point or other conditions of thesale; or [ 1969, c¢. 154, 8F
(NEW . ]

B. The property is shipped from an office, store, warehouse, factory or other place of storage in this State
and the purchaser isthe United States Government. [ 2009, c¢. 213, Pt. NN, 8§82 (AMD);
2009, c. 213, Pt. NN, 85 (AFF).]

[ 2009, c. 213, Pt. NN, 82 (AMD); 2009, c. 213, Pt. NN, 85 (AFF) .]
16. When sales other than tangible personal property arein State.
[ 2007, c. 240, Pt. V, 815 (AFF); 2007, c. 240, Pt. V, 88 (RP) .]

16-A. Other sales. Sales other than sales of tangible personal property are sourced as follows.

A. Except as otherwise provided by this subsection, receipts from the performance of services must be
attributed to the state where the services are received. If the state where the services are received is not
readily determinable, the services are deemed to be received at the home of the customer or, in the case
of abusiness, the office of the customer from which the services were ordered in the regular course of
the customer's trade or business. If the ordering location cannot be determined, the services are deemed
to be received at the home or office of the customer to which the services are billed. In instancesin
which the purchaser of the service is the Federal Government, the receipts are attributable to this State
if agreater proportion of the income-producing activity is performed in this State than in any other state
based on costs of performance. [ 2009, c¢. 213, Pt. NN, 83 (AMD); 2009, c. 213,
Pt. NN, 85 (AFF).]

B. Gross receipts from the license, sale or other disposition of patents, copyrights, trademarks or
similar items of intangible personal property must be attributed to this State if the intangible property
isused in this State by the licensee. If the intangible personal property is used by the licensee in more
than one state, the income must be apportioned to this State according to the portion of usein this
State. In instances in which the purchaser or licensee of the intangible personal property isthe Federa
Government, the receipts are attributable to this State if a greater proportion of the income-producing
activity is performed in this State than in any other state based on costs of performance. [ 2009, c.
213, Pt. NN, 84 (AMD); 2009, c. 213, Pt. NN, 85 (AFF).]

C. Receipts from the sale, lease, rental or other use of real property is sourced to this State if the real
property islocated in this State. [ 2007, c. 240, Pt. V, 89 (NEW; 2007, c. 240,
Pt. V, 815 (AFF).]

D. Receipts from the lease or rental of tangible personal property must be attributed to this State if the
property islocated in this State. [ 2007, c. 240, Pt. V, 89 (NEW; 2007, c. 240,
Pt. V, 815 (AFF).]
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E. Receipts from items of income described in section 5206-E, subsection 2, paragraphs C to | must
be sourced to this State as provided in those paragraphs. For purposes of this paragraph, section 5206-
E, subsection 2, paragraphs G and H must include the related payment processing fees. [ 2007, c.
240, Pt. V, 89 (NEW,; 2007, c. 240, Pt. V, 815 (AFF).]

F. A sale of apartnership interest must be sourced in accordance with the provisions of section 5142,
subsection 3-A. [ 2007, c. 240, Pt. V, 89 (NEW,; 2007, c. 240, Pt. V, 815
(AFF) . ]

[ 2009, c. 213, Pt. NN, 8§83, 4 (AMD); 2009, c. 213, Pt. NN, §5 (AFF) .]

16-B. Salesfactor formulafor certain disaster period receipts. The salesfactor must exclude from
the numerator sales receipts of a person whose only business activity in the State during the taxable year isthe
performance of services during a disaster period that are solely and directly related to a declared state disaster
or emergency that were requested by the State, a county, city, town or political subdivision of the State or a
registered business.

[ 2011, c. 2, §42 (COR) .]

17. Variations. If the apportionment provisions of this section do not fairly represent the extent of the
taxpayer's business activity in this State, the taxpayer may petition for, or the tax assessor may require, in
respect to al or any part of the taxpayer's business activity, if reasonable:

A. Separate accounting; or [ 2007, c¢. 240, Pt. V, 810 (AMD); 2007, c. 240, Ppt.
V, 815 (AFF).]

B. [2007, c. 240, Pt. V, 815 (AFF); 2007, c. 240, Pt. V, 8§11 (RP).]
C. [2007, c. 240, Pt. V, 8§15 (AFF); 2007, c. 240, Pt. V, 8§12 (RP).]

D. The employment of any other method to effectuate an equitable apportionment of the taxpayer's
income. [ 1987, c. 841, 813 (AMD).]

[ 2007, c. 240, Pt. V, §810-12 (AVD); 2007, c. 240, Pt. V, 8§15 (AFF) .]

SECTI ON HI STORY

P&SL 1969, c. 154, §F1 (NEW. 1987, c. 841, §§10-13 (AMD). 1991, c.
502, §1 (AMD). 1991, c. 502, §2 (AFF). 1999, c. 708, 8§43 (AMD). 2001,
c. 439, §D8 (AMD). 2001, c. 439, §D9 (AFF). 2005, c. 12, §MVMR (AND).
2005, c. 12, SMMWMB (AFF). 2007, c. 240, Pt. V, §§2-12 (AVD). 2007,

c. 240, Pt. V, §15 (AFF). 2007, c. 627, §884-88 (AMD). 2007, c. 627,
§96 (AFF). 2009, c. 213, Pt. NN, §§1-4 (AMD). 2009, c. 213, Pt. NN, §5
(AFF). 2009, c. 571, Pt. GG §1 (AMD). 2009, c. 571, Pt. GG §2 (AFF).
RR 2011, c. 2, 8§42 (COR). 2011, c. 622, §6 (AMD). 2011, c. 622, §7

( AFF) .

§5212. APPORTIONMENT OF INCOME OF MUTUAL FUND SERVICE
PROVIDERS

1. Definitions. Asused in this section, unless the context otherwise indicates, the following terms have
the following meanings.

A."Administration services" includes, but is not limited to, clerical, fund or shareholder accounting;
participant record-keeping; transfer agency; bookkeeping; data processing; custodial; internal auditing;
legal; and tax services performed for aregulated investment company. Services qualify as administration
services only if the provider of such service or services during the taxable year also provides, or is
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affiliated with a person that provides, management or distribution services to the same regul ated
investment company during the sametaxableyear. [ 1999, c. 754, 81 (NEW,; 1999, c.
754, 82 (AFF).]

B. "Distribution services" includes, but is not limited to, the services of advertising, servicing, marketing
or selling shares of aregulated investment company. The services of advertising, servicing or marketing
shares qualify as distribution services only when the service is performed by a person whoisor, in

the case of a closed-end company, was either engaged in the services of selling regulated investment
company shares or affiliated with a person that is engaged in the service of selling regulated investment
company shares. In the case of an open-end company, such service of selling shares must be performed
pursuant to a contract entered into pursuant to 15 United States Code, Section 80a-15(b), as amended.
[1999, c. 754, 81 (NEW; 1999, c. 754, 82 (AFF).]

C. "Domicile" of ashareholder of aregulated investment company is presumed to be the shareholder's
mailing address on the records of the regulated investment company or the mutual fund service provider.
If the regulated investment company or the mutual fund service provider has actual knowledge that the
shareholder's primary residence or principal place of businessis different than the shareholder's mailing
address, the presumption does not contral. If the shareholder of record is a person that holds the shares of
aregulated investment company as depositor for the benefit of a separate account, then the shareholder
of record is the contract owner or policyholder of the contracts or policies supported by the separate
account, and it is presumed that the domicile of that shareholder of record is the contract owner's or
policyholder's mailing address to the extent that the regulated investment company maintains such
mailing addressesin the regular course of business. If the shareholder's principal place of businessis
different than the shareholder's mailing address, the presumption does not control. [ 1999, c. 754,
81 (NEW,; 1999, c. 754, 82 (AFF).]

D. "Management services' includes, but is not limited to, the rendering of investment advice directly or
indirectly to aregulated investment company, making determination as to when sales and purchases of
securities are to be made on behalf of the regulated investment company or the selling or purchasing of
securities constituting assets of aregulated investment company and related activities. Services qualify
as management services only when such activity or activities are performed pursuant to a contract with
the regulated investment company entered into pursuant to 15 United States Code, Section 80a-15(a), as
amended, for a person that has entered into such contract with the regulated investment company or for
aperson that is affiliated with a person that has entered into such contract with aregulated investment
company. [1999, c. 754, 81 (NEW,; 1999, c. 754, 82 (AFF).]

E. "Mutual fund service provider" means any taxpayer subject to tax under this Part, other than a
financial institution as defined in section 5206-D, subsection 8, that derives more than 50% of its gross
income from the direct or indirect provision of management, distribution or administration services

to or on behalf of aregulated investment company or from trustees, sponsors and participants of
employee benefit plans that have accountsin aregulated investment company. [ 1999, c¢. 754,
81 (NEW,; 1999, c. 754, 82 (AFF).]

F. "Regulated investment company" means a regulated investment company as defined in the Code,
Section851. [1999, c. 754, 81 (NEW; 1999, c. 754, 82 (AFF).]

[ 1999, c. 754, §1 (NEW: 1999, c. 754, §2 (AFF) .]

2. Election of special apportionment of formula for mutual fund service providers.

Notwithstanding any other provision of this Title, amutual fund service provider may elect to apportion its
net income by the method provided for in this section. The election, if made, isirrevocable for successive
periods of 5 years. The net income of an electing mutual fund service provider may be apportioned to this
State as follows.

A. Net incomeis multiplied by afraction, the numerator of which is the Maine receipts during the
taxable year and the denominator of which isthe total receipts everywhere for the same taxable year.
[1999, c. 754, 81 (NEW; 1999, c. 754, 82 (AFF).]
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B. For purposes of this subsection, Maine receipts from the direct or indirect provision of management,
distribution or administration services to or on behalf of aregulated investment company or from
trustees, sponsors and participants of employee benefit plans that have accountsin a regul ated
investment company are determined by multiplying total receipts for the taxable year from each separate
regulated investment company for which the mutual fund service provider performs management,
distribution or administration services by afraction. The numerator of the fraction is the average of the
number of shares owned by the regulated investment company's shareholders domiciled in this State at
the beginning of and at the end of the regulated investment company's taxable year, and the denominator
of the fraction is the average of the number of the shares owned by the regul ated investment company's
shareholders everywhere at the beginning of and at the end of the regulated investment company's
taxableyear. [ 1999, c. 754, 81 (NEW; 1999, c. 754, 82 (AFF).]

C. Receipts other than from the provision of services described in paragraph B are Maine receiptsif they
would qualify as Maine sales under section 5211, subsection 15 or 16-A. [ 2007, c. 240, Pt.
V, 813 (AMD).]

[ 1999, c. 754, §1 (NEW; 1999, c. 754, 82 (AFF); 2007, c. 240, Pt. V,
§13 (AVD) .]

3. Combined reporting not applicable. Notwithstanding any other provision of this Title, a mutual
fund service provider that has el ected the apportionment method provided for in this section is not required
to file a combined report, and neither the income nor the property, payroll or sales of a mutual fund service
provider that has elected the apportionment method provided for in this section may beincluded in a
combined report of another taxpayer.

[ 1999, c. 754, §1 (NEW:; 1999, c. 754, §2 (AFF) .]

SECTI ON HI STORY
1999, c. 754, §1 (NEW. 1999, c. 754, §2 (AFF). 2007, c. 240, Pt. V,
§13 (AVD).
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