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NEW BUSINESS

* Presentation of OPEGA Report on Temporary Assistance for Needy Families Program (TANF)

Director Ashcroft thanked the OPEGA analysts who worked on the review and DHHS staff for their cooperation
during the review.

Director Ashcroft presented OPEGA’s Report on Temporary Assistance for Needy Families Program. (A copy
of the Report can be found at http://legislature.maine.gov/opega/opega-reports/9149.)

Sen. Saviello referred to the CY numbers in the charts and asked if the information related to individuals.
Director Ashcroft said the numbers reflect the number of assistance groups and there could be multiple
individuals in an assistance group. He noted in Figure 3 on page 17 of the Report that in 2012, 2,000 people
came off the Program and asked if that was reflected in Figure 1 on page 15 for CY11-CY12 or CY12-CY13.
Director Ashcroft said it was reflected in CY 11-12. They are the actual numbers of assistance groups that came
off the Program.

Rep. Rykerson did not think the group statistics were that meaningful because it could be a group of 1 or 5
people. He asked if the Report information was in groups because that was the information that was readily
available. Director Ashcroft said OPEGA could have graphed it by number of individuals, but chose to do it by
assistance groups because that is the bases on which DHHS makes their eligibility decisions. Either the group is
eligible or it is not and then which individuals are in the group is the second piece. OPEGA could, if the GOC
wanted them to, do the graphs by number of people captured in those assistance groups as well.

Rep. Mastraccio asked if the 60 month limit only applies if you don’t have children under the age of 18 or
somebody over 65. Director Ashcroft said it is a lifetime limit period. Rep. Mastraccio asked if the limit
applied even if you had children in the home. Director Ashcroft said it did. When that law was enacted in
Maine the hardship extensions was also enacted and she noted there were also exemptions that are available
from the eligibility requirements. Rep. Mastraccio said even if, for example, she had been receiving benefits for
60 months and had 3 kids under the age of 18, but had been on it that long, they were not giving extensions or
exemptions for those reasons or for someone over the age of 65. Director Ashcroft said OPEGA did look at
hardship extensions and exemptions. They were relatively few compared to the total overall caseloads and
OPEGA did not think the degree to which those were occurring were an impact in the enroliment decline.
OPEGA did not look at specific case decisions that DHHS made. Rep. Mastraccio asked what would be
considered an exemption. Director Ashcroft said OPEGA did not look at anything other than the number of
exemptions and the types. She referred to Table 1, page 13 of the Report for types of extensions. Extensions are
granted for up to 6 months at a time, but you can apply for multiple extensions. OPEGA can get the Committee
the detail behind what is require to meet the, for example, domestic violence extension, if that is something that
would be of interest to them.

Rep. Pierce said the federal program guidelines is 60 months so Maine actually just started following the law in
2011 and that is why Maine is facing a severe fine for not following the program requirements. Director
Ashcroft said there always was a life time limit in the federal program. States were allowed to provide
assistance beyond that limit using state dollars and that could count towards the state’s maintenance of effort.
That is historically what Maine had done up until 2012. She agreed that Maine put in a more hard and fast limit
to mirror the federal program requirement, but the penalties Maine is facing do not have to do with the 60 month
time limit. They have to do with Maine’s failure to meet work participation rate requirements. Rep. Pierce
thought the 60 month benefit limit was included in Maine’s fine. Director Ashcroft said there is an impact from
the 60 month requirement Maine put into the program in that because of the limit folks have come off the basic
assistance caseload who might not have been as likely to meet their work participation requirements under
TANF. That is how those two impact each other if we might assume that folks that had been on the program for
a long time may not have been participating in employment and workforce training. She said the 60 month limit
may have an impact, but is not the specific reason Maine is being penalized.
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Sen. Katz said the hardship extension reasons were put in place in 2012 and he knows there have been a number
of efforts to change those, but he could not recall if they were, or were not, changed. Director Ashcroft said she
will have to get back to him about whether they have stayed the same since they were originally enacted or
whether they have changed. (Note: OPEGA subsequently confirmed the hardship extension reasons had not
changed since enactment.)

Sen. Katz asked if OPEGA looked at the integrity of the extension and exemption process to see if there were
complaints about whether the people applying for those were getting just decisions or not. Director Ashcroft
said OPEGA did not review that information. He said if the drop off in successful applications is in part
because of the 60 month limit and in part because of disqualification from participation, it would seem as the
economy improves and its unemployment goes down, you would see a natural decrease in applications and
TANF beneficiaries. He thought OPEGA’s Report information followed that track. Director Ashcroft said that
is what OPEGA is assuming is the picture with the decline, but they did not confirm that by doing an analysis of
economic indicators in Maine.

Rep. Rykerson asked if a child is eligible in the assistance group from the age of 1 to 6 that means that child will
not be eligible for the rest of their life. Director Ashcroft said it was based on the adult so the assistance group
that might normally have included an adult and a child now would only apply to the child.

Sen. Gratwick asked for further clarification on assistance group eligibility. If the adult has reached the 60
month limit and has 3 children, those children are not going to receive any benefits after the adult gets to the 60
month limit because there is a pattern of exclusion of the whole unit. Director Ashcroft said the children would
be looked at as their own assistance group absent the adult. When the assistance group is made up of the
dependent children and then may also include various adults in their lives. Sen Gratwick thought there were full
family sanctions and would like it clarified for the next meeting. Director Ashcroft will get clarification on
assistance group eligibility.

Sen. Katz said Maine has a decline in the number of families receiving TANF and Maine continues to receive
the same federal allocation. He asked if the monthly benefits for the families who are still receiving TANF
changed. Director Ashcroft believes there is a CPI escalator in them, but OPEGA did not look in detail at what
the benefit levels were or how those had changed over time. Sen. Katz said it sounds like the people who are
getting TANF assistance are getting the same amount as increased by a CPI factor and DHHS has chosen not to
spend any of the left over money after the families get their amounts. Director Ashcroft agreed. He asked how
the monthly TANF eligibility amount was determined. Director Ashcroft said a formula is used and the amount
depends on who is in the assistance group. Sen. Katz asked if it was a formula given by the federal government
or a formula Maine makes for itself. Director Ashcroft believes it is spelled out in Maine’s State plan that is
submitted to the federal government as part of the State’s requirements to be eligible for funding. Sen. Katz said
the amount people receive per month is something the State sets and, in theory, we could be paying less per
month or more. Director Ashcroft did not know the answer to that question, but will find out for next meeting.
DHHS at some point in FY16 started spending the TANF funds on things other than basic assistance. It is why
there is an increase in the federal funds spent in FY17. It is not because that amount was being spent on basic
assistance, but is basic assistance plus other things that DHHS had begun spending federal TANF funds on.

Rep. Pierce asked if DHHS’ spending of TANF funds were spent on allowable things under the federal program.
Director Ashcroft said it was.

Rep. Mastraccio believes that the Legislature passed in the last budget bill an increase, not just for CPI, but also
an increase in the amount of TANF so that will be reflected in the future. Even though there are fewer people,
the benefit is more and reflects the basic assistance needed in today’s economy. Director Ashcroft said OPEGA
will find out for the Committee’s work session the amounts of assistance that are part of the picture.

Sen. Katz asked if OPEGA knew to what extent, if any, the legislative committee of jurisdiction was involved in
any discussions about how TANF funds ought to be spent. Director Ashcroft said based on OPEGA’s
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understanding of the process she did not recall there was a point at which DHHS made OPEGA aware that they
collaborated or conferred at all with the HHS Committee.

Director Ashcroft referred to DHHS’s response letter to OPEGA’s report. DHHS noted that OPEGA did not
include in the Report and explanation of the criteria used for assessing that process. She wanted the GOC to
know that it is the United States Government Accountability Office’s standards for internal control in the federal
government that was the basis for the criteria OPEGA used to judge the effectiveness of the decision-making
and planning process.

Sen. Katz asked if you were to pull out the additional units which have been added because of the SNAP benefit,
how much progress is Maine making with regard to eligible families. Director Ashcroft said OPEGA did not
have those numbers. The perspective she did have is, for example, for the two parent family rate Maine was not
meeting that until FY16 and that is because at that juncture DHHS found a way to include the worker
supplement benefits in those calculations. Sen. Katz said in FY15 there was a participation rate of 28.6% and
that jumped to 97.7% in the next year and asked if the Director had a sense if that was almost entirely
attributable to the $15 per month benefit. Director Ashcroft could not say that was definitely the case, but it
would be reasonable to assume a large portion of it is. OPEGA will find out a little bit more about that.

Rep. Sutton notes from the Report that Maine has known for quite some time they were not meeting the
workforce participation, at least since 2007 and she did not see why the State had not done more. The ASPIRE
program was not working, but why wasn’t it working, why couldn’t we find people jobs or help them along that
way. She asked if the Director had any information on why. Director Ashcroft said other than what they have
described as challenges she did not. OPEGA had previously reviewed a program in the Bureau of Rehabilitation
Services that had similar kinds of goals as ASPIRE. OPEGA did observe some things about that program that
were impacting the success of it in getting and keeping people employed so anything she would have to say
about it would come only from that review.

Rep. Pierce referred to the program participation rates referred to by Sen. Katz and asked if OPEGA could, for
the Committee’s work session, correlate what Maine’s unemployment rate was in FY15 and 16. He said in
FY15-16 the unemployment rate changed dramatically so he would be interested to see if that is why Maine has
met the workforce participation rate. Director Ashcroft said OPEGA will break that information down a little
more.

Rep. Mastraccio referred to DHHS’s response letter saying it appears the Department does not agree. One of the
reasons she thinks the GOC is here is because there were questions about TANF and there wasn’t enough
information provided by DHHS, but they do not really address that issue. She asked if DHHS planned to attend
the public comment period on the TANF Report. Director Ashcroft did not know.

Sen. Gratwick wanted to note that he was unhappy with the federal TANF program. He is not happy with what
the State has done with the program because he thinks there are too many people who are falling through the
cracks. The statistics everyone has to be aware of is that over the last 6 to 8 years the percent of kids at the
federal level for deep poverty, which is $5,000 to $7,000 a year, and has decreased in the United States by 4%,
but in Maine it has increased by 13.6%. He said the question is why is Maine getting worse.

Sen. Gratwick said he was very appreciative of OPEGA’s work in its review of the TANF Program, but he did
not think it answers the questions that he had. He made several notes he wanted the Committee to deal with at
the work session meeting. He referred to page 1, the data OPEGA focused on during the review of federal and
State regulations and rules, interviews with relevant State employees, and analysis of enroliment data,
expenditures, and contracts, but said there is no mention that OPEGA talked with the committee of jurisdiction.
He thinks that is an important group to talk with. He did not see any mention in the Report of the recipients of
TANF. Third, he said that Sandy Butler from the University has gone through some of the analysis of what
happens to the people who have been dropped from this program and would be a good contact.
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Sen. Gratwick asked for clarification on what really happens to the kids in a family where 1 adult has been
dropped off and OPEGA writes “...TANF grant funds to provide assistance to families, that include an adult
who has already received a lifetime total of 60 months of assistance . . .” and the sentence means to him that, for
example, a single parent with 3 Kids that the kids are out of luck because he is over the 60 month eligibility limit.

Sen. Gratwick referred to “OSA found that DHHS did not effectively monitor sub-recipients to ensure TANF
funds were used for authorized purposes in compliance to federal statutes. . .” and said his understanding is the
directive came from DHHS and not the sub-recipients themselves. He also referred to “Maine statute requires
DHHS to report annually on the TANF program to the Legislature’s Joint Standing Committee on Health and
Human Services” and it was his understanding that was repealed about two years ago. Sen. Gratwick would like
clarification on DHHS’ reporting requirements.

Sen. Gratwick commented that there is more information needed about outcomes that was in the scope of the
Report. What is Maine trying to do? The TANF program is trying to help low-income families, particularly
kids. We adopted a policy in 2011 or 2012 with a benefit limit and we need to know if it is serving the citizens
of Maine. He thinks the major question is if it is a good policy. He would like to know the percentage of people
receiving SNAP over time. Are more people getting SNAP or food assistance? The GOC needs to know more
about outcomes.

Sen. Gratwick asked if this is something we should be trusting the Legislature, OPEGA, or DHHS with or do we
need more input from other independent groups to find out if Maine is succeeding in moving families out of
poverty.

Sen. Gratwick referred to the Department’s process for assessing the Program’s effectiveness and the lack of
transparency and said it is difficult to tell if the Legislature is getting good data. He is hoping now that
OPEGA’s TANF Report is public information the social scientists, social workers, the University, etc. will
review the Report in detail because when the GOC has its work session on the Report he wants to know whether
or not the larger question of whether Maine is helping low income people maximally with the monies they have
available. Are we getting at the problem of poverty in this particular group and why has the national rate of
poverty decreased while Maine has increased?

Director Ashcroft said that OPEGA will not have an answer for the work session for how effective the State has
been in moving families out of poverty or the reasons why Maine’s poverty rate is increasing while the nation’s
is decreasing. OPEGA has not done any work that would allow them to come back with an objective answer.
She said it was not the scope of this particular review, although is a relevant question, but would require OPEGA
to design a review to answer those particular questions and it is not an amount of work that could be
accomplished between now and a work session. It would also require the GOC to task OPEGA with the project
to answer Sen. Gratwick’s questions. She did not see it as a natural follow-up type discussion about what action
should be coming out of OPEGA’s TANF Report. It is a matter in and of itself and TANF is only a small piece
of the picture of what the State may or may not be doing to assist families with the poverty issue.

Rep. Mastraccio was hoping that at some point the GOC was going to have a discussion about what is driving
this Committee to have to spend so much time on DHHS reviews. She does not know what is driving that and
maybe it is something the GOC should look into. There is a bigger problem than just TANF and maybe it’s just
because it is such a massive department. Director Ashcroft said both OPEGA and DHHS have observed that
they spend a lot of time on topics that have to do with DHHS. Rep. Mastraccio’s question of what is the reason
for that is an interesting one. Obviously it is a big department with a lot going on, but we have not stepped back
and looked at what is driving the Legislature to want to know these various things and is there a more holistic
way they should be approaching the review of the Department.

Sen. Katz believes a reason the TANF issue came before the GOC is because there is not a widespread
understanding of how the Department was spending TANF funds and how the Department was proposing to
spend TANF funds. OPEGA, in their Report, talks about more transparency so there will be a better
understanding by the Legislature, and the general public, about how that money is being spent. For a future
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discussion, Sen. Katz said DHHS is spending $50 to $60 million going forward on non-cash benefit payments
under the TANF program and one question is who ought to be making that decision about how that money gets
spent. One could argue that it should be with the Administration to make that decision, but one could argue it is
a lot of money and it is the Legislature who ought to be making that decision. It is hard to think of to many areas
in State government where, in a sense, the State has control of over $50 or $60 million, even though it is federal
money, and the Legislature does not decide where the priorities are in that spending. There may be good reasons
why it should be the way it is, but the Committee members should be thinking about that.

Sen. Katz said for the public comment period on the TANF Report, hopefully the Committee will at least get
DHHS’ Commissioner and/or other members of the Department. He noted that Rep. Hymanson, House Chair of
the HHS Committee, was at the meeting and that Committee has a great deal of understanding and in-depth
knowledge of the TANF Program so hopefully members of the Committee will be present. How Maine handles
welfare is such a debated issue and he was hopeful that someone from the Heritage Policy Center would come to
the public comment period to discuss the TANF program and also somebody from the Maine Economic Policy
Center because they have both done quite a bit of work on the TANF Program.

Rep. Pierce appreciated OPEGA’s Report because it gave a great understanding of how the TANF program has
dropped off and Maine is starting to follow the federal guidelines. Because this is federal money he does not
believe the Legislature should be involved in how to spend the money. He noted that the Program is temporary
assistance and thinks 5 years is a long time. He asked if the Department was too big and should it be subdivided.

Sen. Gratwick thinks we are losing track of the larger issues. The Legislature is supposed to be looking at the
larger issues that affect the health and welfare and preservation of families.

Sen. Katz agreed with both Rep. Pierce and Sen. Gratwick, but noted that OPEGA’s review of TANF is
narrowly reviewing the TANF Program only and they have done what was requested of them by the GOC. The
Committee will hold a public comment period on the Report on July 26th. He thinks the HHS Committee
understands the information contained in OPEGA’s Report and he would encourage their colleagues in the
Legislature to read the Report.

Rep. DeChant referred to the unused federal money and asked if it was being held in a federal or Maine account.
Director Ashcroft said the money stays at the federal level and it is not until Maine uses it that it comes to the
State. The money does not disappear at the federal level, but continues to be earmarked for Maine.

UNFINISHED BUSINESS

* OPEGA Report on the Child Protection System: A Study of How the System Functioned in Two Cases of
Child Death by Abuse in the Home

- Continued Committee Work Session

Sen. Katz said the GOC asked the Commissioner of DHHS to attend today’s meeting, but noted the
Commissioner was not at the meeting. He asked if Director Ashcroft had heard anything from the Governor’s
Office, or the Commissioner’s Office regarding his attendance at the meeting. Director Ashcroft said the last
discussion she had with the Governor’s Office last week was they were still trying to make decisions about
whether or if anyone from DHHS would be attending the meeting. She has not heard anything since that
time.

Sen. Katz asked if the GOC could make an inquiry to the Commissioner’s Office as to whether he is going to
be at today’s meeting and get an answer to that question before the Committee goes further.



GOVERNMENT OVERSIGHT COMMITTEE MEETING SUMMARY June 28, 2018 7

RECESS

The Chair, Sen. Katz, recessed the Government Oversight Committee at 10:16 a.m.

RECONVENED

Sen. Katz reconvened the GOC meeting at 10:28 a.m.

Sen. Katz said that the GOC was continuing with the work session on OPEGA’s Report on the Child
Protection System. OPEGA was informed that the DHHS Commissioner was not coming to the meeting. He
said there has been a history of the Administration not sending it representatives to this Committee, as well as
other Legislative Committees, to help the Legislature do the people’s work which is what the GOC is trying
to do. A few weeks earlier the Governor was at the GOC meeting and looked everyone in the eye and told the
Committee that he would have the Commissioner of DHHS here today. Sen. Katz said how dumb were we to
take the Governor at his word and how dumb is the Committee to not have issued a subpoena for the
Commissioner to be at this meeting. We are all supposed to be on the same team and all are shocked by the
two child deaths and want to figure out how we can improve the system to make sure it does not happen
again. The Commissioner is a vital player in all of that and the Committee is operating with at least one hand
tied behind their backs trying to sort everything out without the Commissioner being at the meeting. The
GOC was told by the Governor that the Commissioner would be at the meeting and he is not. This is not a
good day for the Maine Legislature or Maine Government.

Motion: That the Government Oversight Committee subpoena the Commissioner of DHHS to appear before
the GOC at its next meeting to testify as part of the Committee’s continuing work to understanding and
addressing areas for concern and improvement in the Maine Child Protection System. (Motion by Sen.
Saviello, seconded by Rep. Pierce)

Discussion: Sen. Diamond noted that the weaknesses uncovered in OPEGA’s Report are the very answers
the GOC is seeking today. Without the DHHS Commissioner being at the meeting the GOC is going to walk
away guessing a little more, but hopes it does not stop the Committee from taking the necessary steps to not
drag this matter out over months. He is in full support of the motion and hopes to expedite the process.

Sen. Saviello noted that when the Governor appeared before the Agriculture, Conservation and Forestry
Committee earlier in the session regarding a forestry issue he insisted that Committee send the matter to the
GOC because it gets to the bottom of things and the truth. Yet to have the Governor act like this and not send
his Commissioner of DHHS to this meeting is totally unacceptable.

Vote: Above motion passed by unanimous vote 9-0.

Rep. Sutton provided to the GOC a report from the Child Welfare Information Gateway regarding Penalties
for Failure to Report and False Reporting of Child Abuse and Neglect. She noted that these topics had come
up in previous discussions and she wanted to provide the information to the Committee so they could see
what is happening in other states and what Maine might do to change and improve things here.

- Committee Vote
Motion: That the Government Oversight Committee endorse OPEGA’s Report on Child Protection System:

A Study of How the System Functioned in Two Cases of Child Death by Abuse in the Home. (Motion by
Sen. Saviello, second by Rep. Pierce, passed by unanimous vote 9-0.)
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- Committee Work Session continued

Director Ashcroft referred members of the Committee to the two documents in their notebooks - Additional
Information for GOC Work Session and Maine’s Child Protection System Areas for Concern or Improvement
Identified for GOC Consideration. (Copies of the documents are attached to the Meeting Summary.)

OPEGA did some brief research, tapped into whoever they knew might be resources for information, and put
together what they thought would be helpful to the GOC. Director Ashcroft wanted to acknowledge that
OPEGA was allowed to meet with DHHS and reviewed a lot of the provided information with the Department.
DHHS employees explained the information they provided. OPEGA sent DHHS a list of questions on behalf
of the GOC and she thinks the Department did a good job in providing some detailed data that was beyond
what was expected in response to some of the questions. What she thinks is helpful, in particular, are the
graphs and information about the Child Protective workload overview. Director Ashcroft said a lot of the
information contained in the 2 documents came directly from DHHS.

Director Ashcroft summarized the Additional Information for Government Oversight Committee Work
Session and Areas for Concern or Improvement Identified for GOC Consideration documents.

Sen. Diamond said one problem that OPEGA may be able to get more information on is the definition of
reasonable suspicion or reason to suspect. He thinks the definition should be better understood or part of a
statute that clearly states what it is and what triggers the report to become appropriate. Director Ashcroft noted
that was referred to in A. 3. in the Areas for Concern or Improvement document.

Sen. Saviello asked if when OPEGA reviewed caseloads would they also be looking at the time management
or hourly requirements of a worker? He has heard from DHHS employees that they used to work overtime
because their caseload was big and were told there would no longer be any overtime, it would be comp time.
So, for example, when they come back in after taking time off, their caseload had grown, but they had to take
Monday and Tuesday off. He asked if that would be addressed in OPEGA’s continued review. Director
Ashcroft thinks OPEGA can capture that topic wherever it makes sense to. There are a lot of factors that go
into a workload as opposed to a case load. Sen. Saviello asked that it be done because the people that have
talked with him keep bringing up that they want to do the work, but can’t because they are told they have to go
home.

Sen. Diamond noted the other piece that goes with Sen. Saviello’s concern is the support staff because the case
workers are ending up doing the kind of things that an Assistant or Secretary might be doing which adds to the
time it takes to do the job. He asked that be looked at as well. Director Ashcroft said OPEGA will make note
of the issues that seem relevant and when the GOC discusses what the next review is going to be, she would
like to revisit to make sure that everything is captured.

Sen. Gratwick was interested in a graph of the number of caseworkers over the last ten or twenty years, the
number of cases and the number of workers. Director Ashcroft said those are statistics that OPEGA can
analyze, but as mentioned before, she thinks there are a number of other factors beyond just the caseload size
that are particularly relevant in Maine. For example, geographic considerations. Also looking to ARP to do
the low and moderate severity allegation assessments which means that OCFS staff are left with the high
severity cases. She thought DHHS gave an interesting view in the chart they provided of what critical case
member loads are because one assessment might mean five different individuals have to be assessed. DHHS
provided the number of critical case numbers that were currently within the caseloads they have had.

Rep. Mastraccio noted that the requirements in the beginning for ARP caseworkers was much more stringent
in terms of their educational requirements and that became less over time because they could not get the
workers they needed. That change was approved by DHHS. She wondered if part of what OPEGA would be
reviewing is that DHHS is not letting ARP do assessments and why. Director Ashcroft said DHHS changed
the educational requirements, but she did now know why they were changed. OPEGA had a similar inference
that the change had to do with their ability to get staff that had those credentials, but also their explanation is
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that the level of work that they were looking for the ARP providers to do did not necessarily require the level
of credentials that had been previously in the contract. The original contract was in 2016 and the amendment
was in November of 2016. Since that time ARP has been doing assessments on low and moderate severity
allegation reports that are received. There is a plan by DHHS to move away from using ARP for assessments,
but currently because of the increased workload that has come in as result of what is currently going on, they
need to keep using ARP to do assessments. DHHS expects to take on the workload that they have been
contracting out to ARP, but would require an increase in case workers and supervisors. Director Ashcroft
thinks the plan is to be moving toward increasing the number of caseworkers and supervisors with the idea of
moving away from ARP as an assessment capacity.

Rep. Mastraccio wanted to conform Maine does have people doing assessments for low to moderate severity
allegations with less qualifications than were originally sought and that has been going on for a couple of
years. Director Ashcroft agreed.

Sen. Diamond said caseworkers often times have been limited by the amount of work they can do because of
the funds so would he ask OPEGA to check that out. His concern is that you look at ARP and think it is part
of the program and is always there. We need to know how much ARP is being used. Director Ashcroft
paraphrased that as being about to what extent is the workload being shared with ARP. Sen. Diamond agreed
and he also was interested in what happens if the ARP units contracted for run out before the end of the
contract time period. Are they just not doing more assessment? Director Ashcroft said she was also aware that
DHHS monitors the performance of those providers and may make decisions about not continuing with some.
He wanted to know if there are low to moderate cases that are not being looked at because ARP is not available
and child protective workers are too busy with high risk cases. Director Ashcroft noted that OPEGA did ask
DHHS how they are currently managing the increased workload given that they only have the same number of
resources. The Department explained that, in part, they are using caseworkers and supervisors that are
normally in the Permanency and Adoption Units to do assessments as they all received the training that is
required. DHHS is shifting resources among units as needed to try to meet workload demands.

Rep. DeChant referred to truancy and said the current statute states that under age 7 there is not any
exploration into truancy. She asked if that was something that could be changed and could it be a possible next
step. She said the truancy laws were shocking to her because there is a good gap of potential evidence that is
worthy of investigation that is now, by law, not even taken into consideration. Director Ashcroft said there are
truancy laws. Truancy is established and there are various criteria for when children of different ages are seen
as truant. When is truancy considered to be child abuse and neglect has a narrower definition which governs
when a truancy situation is considered child abuse and neglect that DHHS would consider as an intake report
and find appropriate. Director Ashcroft said Rep. DeChant was correct, but she wanted to be clear that it is not
that we don’t have more comprehensive truancy laws that cover other ages of children, but there is a discreet
subset of the truancy piece that is considered child abuse and neglect as defined in State statute.

Rep. DeChant asked if truancy was dictated by the age requirement. Director Ashcroft said the criteria is a
combination of age and what grade level the child has achieved. Rep. DeChant said if a child is in pre-school
or kindergarten and misses a lot of time that falls under truancy, how does it cross the bridge into child
welfare. Director Ashcroft said that is where she is not clear about whether the younger age groups are
covered by the truancy laws. She will get back to the Committee with that information.

Sen. Katz said his understanding is that there is no law that kids under the age of 7 have to be in school period.
So there is a question of whether extended truancy for those who have to be in school is abuse, but the larger
question is if the evidence of significant truancy a risk factor. Not that it is abuse in itself, but is a red flag that
ought to trigger someone taking a look at the situation. Director Ashcroft noted that the truancy is based on
unexcused absences so there is a piece on having extended absence from school excused and that is where you
should verify excuses, even the excused absences.

Rep. Mastraccio said we increased our preschool and all-day kindergarten programs, but by law, they don’t
even have to go to school until they are 7 so makes it difficult for school districts to say someone is absent if
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you do not have to send your child to school. If the child is in a preschool program and absent for weeks at a
time, they cannot say you are truant. She thinks if Maine is going to have all day preschools and kindergartens
that the Legislature might want to look at the truancy laws and make sure they apply to younger kids so it can
be seen when they are absent for long periods of time. She is afraid the kids are not being able to be followed
by the school district. Director Ashcroft said there are two things that would have to be considered. One is the
truancy and the coverage it has for various age groups and whether or not there are any gaps there. There is an
extra piece about when is that a situation that is considered child abuse and neglect.

Sen. Gratwick said there is a specific number of days, he thinks 18 days, as a cutoff. If you are absent for more
than those, it is truancy and that then goes to further evaluation from DHHS. He would be interested in the
specifics regarding that.

Rep. Pierce thinks there is confusion about the truancy laws and asked if Director Ashcroft could send
Committee members an email with a breakdown of the law. Director Ashcroft said she will email the GOC
what information OPEGA has on truancy.

Rep. Sutton said from the Report she provided to the GOC what she was able to glean is that some of the other
states that do have penalties for failure to report. Rather than use the terminology “reasonable cause to
suspect” as the definition, they refer to it as “willfully or purposely failing to report”. That is a distinction that
could be made when looking for some changes.

Rep. DeChant said DHHS’s computer system (MACWIS) was identified as a challenge. The system has been
failing for about 16 years. She asked if replacement of the system was the complete responsibility of the
Executive Branch. From the previous TANF discussion regarding the federal money available, she asked if
some of the TANF funds could be used for computer system upgrades. Director Ashcroft said MACWIS is
something that potentially belonged in the section of addressing various areas of concern. OPEGA did make
observations and recommendations about the usefulness and usability of that system in the report they did on
Children’s Licensing. OPEGA talked with DHHS at that time about the efforts they were making and were
well aware at that time that they were looking to replace MACWIS. DHHS has been deciding what to do
about a new computer system since at least that time. Rep. DeChant asked if there was a timeframe on it. Sen.
Katz said sometime later in the session the Administration put in a bill to appropriate $9 million for a new
computer system. It was deemed to be too late in the session to effectively get it referenced to Committee and
heard so he does not think the bill is still alive.

Rep. DeChant asked if the money could be used from the TANF fund for child welfare for a new system.
Director Ashcroft she will ask that specific question to DHHS.

Rep. Sutton said the GOC has discussed criminalizing failure to report. She said the majority of the states
appear to have laws in place for reporting fraudulently and although you do not want to discourage people to
report, she has heard several times about people having a grudge against a spouse and making a report to
DHHS. Obviously that takes a great deal of time for the Department when they could be doing other things.

Sen. Diamond asked when there is staff turnover the workload has to go somewhere else and caseworkers have
been told they cannot work overtime so the whole system gets more clogged. He asked if OPEGA could look
at that as well because he thinks it is a real problem.

Sen. Gratwick referred to home schooling because it is different than truancy. A parent can say they are going
to home school their child and asked if that is truancy or are they truly doing home schooling. Director
Ashcroft said OPEGA has heard home schooling being a concern with regard to how it impacts the Child
Protective System. It is clear from the cases OPEGA reviewed that schools are a primary mandated reporting
avenue and are the folks who have eyes on children in meaningful ways on a regular basis.

Director Ashcroft noted that the GOC has requested that OPEGA look at a lot of items and that is a lot of
ground to cover. We need to work on what the expectations are for what the Committee wants OPEGA to try
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to encompass in a second review. We also have to decide whether there is any of this that does not need an
OPEGA review, but somehow needs some other action to move it to a solution or an improvement. If the
GOC is looking for whatever OPEGA does next to have a quick turnaround, then it needs to be scoped as
narrowly as possible. It may be better to tackle it in small reviews rather than trying to do a large review all at
once. That would mean out of all of the areas mentioned earlier, picking out which of them is the best first
place to start that would make the most difference. The Director said from OPEGA’s perspective, there are
many areas where we do not have sufficient information to be able to make recommendations to the GOC
about what could or should potentially be considered for changes or improvements. There are other areas
where she thinks OPEGA might be ready to try to tackle some sort of solution and may not need OPEGA to be
establishing what the root causes are or be doing any more analysis on. The question then is who is the best
person or entity to be doing the next piece of moving us to a place where we have a solution or make
improvements.

Sen. Katz said, unfortunately, he thinks the Committee’s process would be a lot further along if the DHHS
Commissioner had been at the meeting because his perspective on the issues would be important. As the GOC
enters this part of the discussion, if there are no-brainers to do in a certain way, let’s do it, but he thinks a lot of
the decisions need to wait for an active dialogue with the Department before the GOC decides. Sen. Katz did
not want to commit OPEGA resources at this point with only half the knowledge.

Rep. Pierce asked if Director Ashcroft could layout the no-brainers that the GOC could move on. Director
Ashcroft said she would not categorize them as no-brainers. She would describe them as items that are at a
stage where she is not sure additional OPEGA analysis, research or understanding of the matter is necessary.

Director Ashcroft said she would put A. 1. and A. 3. in that category. There would be additional work to do,
but someone could take the next step of identifying improvements that can be made in the mandated reporter
training and guidance available for mandating reporting. It would be a reasonable thing to think that we may
want to look at what is being done currently in the context of best practices, or evidence based practices, with
input from some experts the Committee heard from in the public comment period. Making sure it is
comprehensive in terms of all the different types of child abuse and neglect that are specified under Maine
statute with an understanding of the various roles different mandated reporters play. Looking at whether we
are doing enough with regard to training and have we got the right approach.

Number 3 is specifically about defining “reasonable cause to suspect”. Director Ashcroft did not know what
else OPEGA could do other than say this is a subjective area of statute and one can see reasonably why
mandated reporters in different fields would have a different way of viewing this. OPEGA has pointed out that
there needs to be more guidance around it, at least in training, if not in statute.

Sen. Gratwick said certain things are objective, i.e. going back to truancy, if there is a number of days missed
that would seem like something that would fit into that. The number of times 911 goes to your house,
everything looks fine, but it is 3:00 a.m.in the morning. Director Ashcroft agreed and said for example, the
truancy issue is a hard and fast criteria as to when it meets the definition. It seems to her a matter of adding
situational criteria or finding some other approach that would give people boundaries around what is
reasonable cause to suspect.

Rep. Mastraccio asked the Director what would be the best way to get to that information and how do you
involve the kinds of experts that testified at the public comment period that had ideas of what could or should
be done. Director Ashcroft did not know. Certainly the Committee could task OPEGA to try to do these and
as part of that work they would be drawing in whatever seemed to be the appropriate resources and research to
do in order to come back with specific recommendations. If OPEGA was doing this work, however, then they
are not doing some of the other work that does require getting to root causes, etc. She does not know all of the
avenues that might be available.

Rep. Mastraccio asked about using an outside consultant because it is outside the system. OPEGA could put
out an RFP for somebody to do a scope of work that includes this.
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Rep. Pierce thought the report provided by Rep. Sutton is a good first start and could look to what other states
are doing that have been more successful than Maine in preventing child abuse. Director Ashcroft said
reviewing what other states are doing is a multi-layer question. First they have to figure out whether there is
any basis to establish which states are successful at it. Unless there is already somebody out there who has
deemed “X and Y™ states as the successful model, then OPEGA has to come up with criteria that allows them
to select the states they are going to compare to. OPEGA often finds when comparing Maine to other states
that every state has nuances that make it difficult to do an apples-to-apples comparison. OPEGA can do a
straight comparison of other states’ laws to Maine’s laws but that is still a resource intensive effort.

Sen. Diamond said Maine can have a great definition for reasonable suspicion and it will be put in the law, but
he thinks the more important piece right now is they are not getting to reasonable suspicion because they can’t
get to it in many cases. You are then back to the black hole where these things just fall in. He wants the
Committee to come up with a good definition, but hopes they can find a way to deal with the issue of whether
DHHS can get to all the cases. Director Ashcroft wanted to confirm that Sen. Diamond thinks a higher priority
is to determine how we help OCFS deal with the workload. He agreed.

Rep. Mastraccio agreed with Sen. Diamond. She does not want to use OPEGA’s resources to do those things
that, for her, are a longer term piece of looking at where we are going to go. To address the immediate issues
of how are we going to help DHHS address training and staffing issues are more critical.

Sen. Saviello supported Rep. Mastraccio’s request except for hiring a consultant. It needs to go to the
committee of jurisdiction. The GOC comes up with the recommendations, but as they look at what is
necessary into the future, he thinks you have to turn to the committee of jurisdiction. If the GOC gives the
committee of jurisdiction suggested legislation, they are the ones that need to move it forward.

Rep. Sutton knows that everyone is frustrated and wants to do something, but if positions are available at
DHHS and jobs are being posted, but nobody applies for them, how do you reasonably expect to fix that
problem.

Rep. Mastraccio said as a member of the LCRED Committee, one of the issues heard on that Committee is pay
and the competition for workers. We may find out that workers in the private workforce are being paid
significantly more than State workers are in the same positions. She doesn’t know that for the DHHS
caseworkers and is not saying she has data in front of her to support it, but she knows in every industry people
are competing for the same workers. She does not know why DHHS has staffing problems and maybe it is a
culture issue in the workplace, but we need to find out the reasons. After the last GOC meeting she had
constituents call her to tell their experiences when calling DHHS. One person hung up because they waited so
long, another person never got through, and another person waited an hour on the phone. There are issues the
GOC can deal with and can deal with now.

Sen. Saviello wanted to add to Rep. Mastraccio’s comments and said for him it is answering the question about
what resources DHHS has and goes back to what Sen. Diamond said. We seem to be focused on the
caseworkers and supervisors, but what about the support staff. Are they gone? What about the workloads and
what happens when they are told to stay home because they have exceeded their overtime basis. What happens
to the workload when somebody leaves? What training have they been through and what is the work
environment? He said those are the kinds of questions the GOC can ask. What is the root cause for why the
vacancies can’t be filled? Pay is part of it, but sometimes pay is not always it, it is the satisfaction of doing the
job and doing it well that makes a big difference.

Rep. Pierce asked what can the GOC be working on now before they talk with the DHHS Commissioner.
Retention of staff, training, recruitment, and support staff are all questions that the Committee needs to ask the
Commissioner about. As of now the conversation has strayed from what the OPEGA staff can be working on
now and he would like to focus the Committee back to that conversation. Everyone agrees that training,
recruitment, retention and support staff are all great things, but we do not know what is going on and what the
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Department’s policy is. What can the GOC do today to get this moving along and then when they meet with
the Commissioner it will give them a better idea whether they should be looking to hire consultants.

Rep. DeChant seconded asking the Commissioner the questions regarding his staff and agreed with doing a
survey or having a focus group. She believes the Commissioner can answer a lot of the Committee’s questions
and there is value in betting the feedback from the workforce.

Sen. Diamond does not have confidence in the Department’s initiatives as ways of addressing the issues. He
knows that all OPEGA can do is report them. He does not have confidence in the generic initiatives and how
effective they are. It seems to him like the Department is just buying time. He hopes the Commissioner will
come to a GOC meeting to answer more specific questions rather than referring to the generic initiatives.

Rep. Sutton liked the idea of an internal survey mentioned by Rep. DeChant. If it could be done in a way that
the anonymity of the people responding to the survey is protected, that would be the best place to get
information from.

Director Ashcroft suggested a couple of possibilities. One was to see about some sort of effort to gather
frontline worker thoughts, particularly around things that impact retention, effectiveness and efficiency in
employees performing their jobs. OPEGA had pointed out that those were places we wanted to understand the
factors better and would be important work to do first. That could involve new surveys, focus groups or
review of information already captured from workers via those sorts of avenues.

Rep. Mastraccio asked if OPEGA would also ask DHHS staff to assess their training and whether they feel the
training helped them in being well prepared for the job. Director Ashcroft believes that would be a factor.
There are a lot of different ways OPEGA could go about getting that input. It is also another area we could
potentially hire a consultant to do the work, but that would take a process of putting out an RFP to select
somebody to do the work, etc. Rep. Mastraccio’s concern is that she wants to make sure DHHS is not doing
that survey. Director Ashcroft said DHHS would not be doing the survey. The Department has done some
surveys in the past and there might be some initial information that OPEGA can gather about what they
covered in the surveys to see if anything in those results would be helpful.

Director Ashcroft said the other idea is to get much more specific information on the initiatives that DHHS has
laid out. While the GOC can have the Commissioner at a meeting to ask him questions, she thinks there could
be additional value to OPEGA trying to understand, in particular, what the current status is of them and how
they are impacting, or not, the various areas that were identified in the Information Brief. Assuming OPEGA
has the ability to have open discussions with some of the DHHS management level workers who are
responsible for implementing the initiatives, OPEGA would then have additional information about what
might be worth pursuing further. The Committee might also request that DHHS do report backs on their
progress similar to what was done with Children’s Licensing.

Sen. Diamond knows you can access the number of reports that become inappropriate, but asked if you can
assess the number of appropriates that just don’t go any further. A report comes in and nothing happens so
there is never an assessment made. Director Ashcroft did not know how that would be done without OPEGA
doing its own independent case reviews. They could ask DHHS for numbers, but she thinks they are going to
say there is an assessment of every appropriate report in some way or another. She did not know how they
would identify whether it had been deemed appropriate, but did not get assessed without looking at individual
cases. Sen. Diamond knows that happens and maybe the survey will help with getting answers to that
question. Director Ashcroft thought he was getting at another area that she thought was critical in the work
that OPEGA has already done, which is how well is DHHS assessing risks. How well are we assessing
whether this is an appropriate or inappropriate report that is coming in? The current standard DHHS is using
for determining appropriateness is whether it meets the definition of child abuse and neglect under statute.



GOVERNMENT OVERSIGHT COMMITTEE MEETING SUMMARY June 28, 2018 14

Sen. Katz gave the example of prolonged truancy and we might not want, as a legislature, to include that in the
definition of child abuse, but might want to say that it is a red flag that ought to be investigated to see if there is
some other type of child abuse.

Sen. Katz said what he has heard for the GOC’s next steps is to explore the idea of an employee survey and
secondly to have OPEGA look more into the specifics of the actions the Department indicates it is going to be
taking. He hopes the GOC can move ahead with OPEGA developing the survey instrument rather than putting
it out to bid because that would slow things down. Other members of the Committee agreed.

Rep. DeChant asked what the process was. The GOC will have another work session and then is the GOC’s
objective to submit legislation before January. Sen. Katz thinks what is contemplated is if there are some
discreet things the Committee might want to recommend by statute, they will do so. Sen. Diamond felt we
need to explore the possibility of a special session, but he does not think there is any appetite for the
Legislature, as a whole, to do that, but the Governor could call the Legislature back in.

Rep. Pierce said the Committee talked about A. 1 and A. 3 in the Areas for Concern or Improvement document
as something to be worked on and thought some suggestions for changing definitions might be part of that.

Director Ashcroft said let’s assume that a topic has come to the GOC for consideration and the Committee is
trying to decide whether to put it on OPEGA’s Work Plan and what the general scope will be. That is what the
Committee is working toward here — what is the next project related to child protective that will be added to
OPEGA’s Work Plan. Sometimes the GOC considers asking OPEGA to gather additional information to help
them make the decision about what they want that project to look like. That is where she thinks the Committee
is. If OPEGA is going to gather frontline input, she thinks it might make sense for the GOC to vote to put the
review on OPEGA’s Work Plan as a special project so they have a definite beginning and ending point.

Director Ashcroft said OPEGA has other topics on its Work Plan and asked the Committee how quickly they
wanted the information in comparison to, for example, getting started on the Department of Labor
Unemployment Claims review.

Rep. Mastraccio was struggling in how the GOC uses OPEGA’s resources and not wanting to let other review
topics get lost. The Committee knows that OPEGA has not had enough resources and there is a lot of other
reviews they are waiting for still. Director Ashcroft did not think any resources spent on gathering and
understanding frontline perspectives in subject areas the Committee talked about would be wasted because
they would be factors that would help inform where else we need to be spending time. She thinks that is a
good worthwhile first step.

Motion: To add to OPEGA’s Work Plan a special project to 1) gather input and perspectives from OCFS
caseworkers and supervisors on factors impacting staff retention and efficiency and effectiveness of child
protective work and 2) assess status of current DHHS child protective initiatives on and their impact on noted
areas for concern or improvement. And further to direct OPEGA to begin this project right away. (Motion by
Rep. Mastraccio, second by Rep. Rykerson)

Discussion: Rep. Rykerson said given that the work might be independently contracted, wanted to add to the
motion that it does become a priority so the Committee would know what the work would be for their next
meeting.

Rep. Mastraccio agreed to a friendly amendment to the motion to say the Chairs will work with Director
Ashcroft to determine exactly how that is going to happen.

Sen. Diamond said the priority missing is that we all know there are kids currently being abused, but have not
died yet, and there is little appetite for a special session. He asked the Governor if the GOC came up with
anything would he call the Legislature back in the fall to deal with the issue. That elevates the issue, it brings
it to whole new level of concern that they are expressing as a committee. It makes a statement that we are



GOVERNMENT OVERSIGHT COMMITTEE MEETING SUMMARY June 28, 2018 15

going to do something now because the situation is so important and the Governor said he will work with us to
get that done.

Rep. DeChant asked if the Committee passed the pending motion and it is a special project that is put on
OPEGA’s Work Plan, what sort of life cycle does it have? Because we are going to be heading into a new
Administration perhaps the results, questions and responses might have some sort of impact on that.

Director Ashcroft said what the GOC would be tasking OPEGA with is to gather an understanding of factors
from a frontline perspective effecting “X,Y, and Z”. OPEGA is going to figure out what is the best
methodology by which to gather that input. It may be a survey, focus groups, or interviews with a sample of
workers. OPEGA is going to do some planning about how to bring back an objective view of that for the
Committee. Depending on what the work will be would dictate what the life cycle would be.

Sen. Saviello said he was going to be voting against the motion because he thinks they have to have the
Commissioner at a meeting talking about how DHHS is progressing before a survey is done. He suggested
that the GOC meet earlier in July for that purpose.

Rep. Mastraccio wanted to convince Sen. Saviello why she thinks the GOC needs to let OPEGA start working
on this matter. We have a Director who is leaving and she would like to know that there is going to be some
kind of crossover. She also did not know if anything the Commissioner might say will convince her otherwise
that the Committee does not need to find out that information. She would rather give OPEGA a head start on
the work and would encourage Sen. Saviello to vote in favor of the motion because she thinks it is important to
give them a start on the work before Director Ashcroft leaves.

Several Committee members suggested that the GOC meet twice in July. Sen. Katz suggested that the
Committee meet on July 10 and July 26, 2018. Sen. Saviello noted he would support the pending motion with
an amendment that the GOC meet July 10 and 26.

Rep. Mastraccio and Rep. Rykerson agreed to the friendly amendment.

Director Ashcroft clarified that the GOC voted to put the special project on OPEGA’s Work Plan under the
condition that the Committee is going to meet in July and subpoenaed the DHHS Commissioner to be at the
July 10" meeting. She did not think when the Committee was going to meet needed to be added to the Motion
because the Committee wanted to add the topic to OPEGA’s Work Plan regardless.

Vote: That above Motion passed by unanimous vote 9-0.

REPORT FROM DIRECTOR

« Status of Projects in Progress
Not discussed.

« Status of Director Recruitment

Director Ashcroft reported that the recruitment for the OPEGA Director position has been filled with the
Legislative Council appointing Danielle Fox. Ms. Fox is currently an Analyst with OPLA. She said she is
pleased that OPEGA was getting someone with so much legislative experience.

Ms. Fox said she is excited for the opportunity to serve the GOC and to serve the Legislature in a new way and
grateful for the opportunity.
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The GOC welcomed and congratulated Ms. Fox to her appointment of the OPEGA Director and looked forward
to working with her.

NEXT GOC MEETING DATE

The next Government Oversight Committee meeting is scheduled July 10, 2018 at 9:00 a.m.

ADJOURNMENT

The Chair, Sen. Katz, adjourned the GOC meeting at 12:22 p.m. on the motion of Rep. DeChant, second by Rep.
Pierce, unanimous.
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court. 22 ML.R.S. § 4005-D(4). The 2001 law also addressed “intervenors,” who are allowed to
present and challenge evidence. 22 ML.R.S.A. § 4005-D(5).

As part of the 2001 amendments, the Legislature also created a new section that sets forth how
grandparents may pursue “reasonable rights of visitation or access” or ask the court to place a child
with them. P.L. 2001, ch. 696 § 16 (enacting 22 M.R.S.A. § 4005-E). The 2001 law also included
several other provisions pertaining to kinship placement, including requiring the Department to
specify “[t]he names of relatives who may be able to provide care for the child” in the initial child
protection petition that starts the case in court. That provision is now at section 4032(2)(J).

The Legislature made several significant revisions in 2007 to the placement provision in section
4005-E(2) to expand eligibility to seek placement beyond grandparents.! The current language
states that “the court shall make placement with a relative a priority for consideration for placement
if that placement is in the best interests of the child and consistent with section 4003.” The
definition of “relative” was revised in the same bill to include “the biological or adoptive parent of
the child's biological or adoptive parent, or the biological or adoptive sister, brother, aunt, uncle or
cousin of the child,” regardless of whether the person “had taken responsibility” for the child. P.L.
2007, ch. 371, § 1 (amending § 4002(9-B)).

The Maine Supreme Judicial Court sitting as the Law Court (“Law Court”) has explained the
significance of section 4005-E(2) as follows:

[I]f a court concludes that a child’s best interest can be achieved by placement with a
[relative] and also through some other custodial arrangement, the statute directs that, as
between the two alternatives, placement with the [relative] be given priority. The statute
does not, however, require placement with a [relative] absent a best interest finding in favor
of the [relative].

Inre Zoe M., 2004 ME 94, § 12; see also In re Anniec A., 2001 ME 105, § 25 (“[The Legislature has
directed that a favorable ‘best interest” determination is a prerequisite to giving grandparents
priority consideration for placement.”). Further, on appeal, a relative challenging an order denying
placement must demonstrate that “the evidence compels a finding that placement with the
grandparent is in the child’s best interest.” Id. at { 8 (citing Annie 4. at § 30). Thus, where
placement with a relative would create “serious emotional harm” for a child as a result of the
change in custody from her foster parents, a court’s denial of placement with the relative was
consistent with the statute, /d. at §{ 10-11,

The Law Court has held that grandparents do not have a fundamental constitutional right to such
placements, In re Richard G., 2001 ME 78, In that case, the grandmother challenged the language
now in section 4005-E permitting a court to base a denial of placement on a child’s best interests,
rather than a finding of jeopardy. Id. at {f 3, 12. The Court explained: “A grandparent possesses no
constitutional right to access the child. Furthermore, her interests do not align with the state's

! The visitation and access provision in § 4005-E(1) remains limited to grandparents.

4.



interest... that the needs and well-being of the child must be paramount. The grandmother lacks a
constitutionally protected interest in [the child’s] placement.” Id. (citing Rideout v. Riendeau, 2000
ME 198, § 26).

In addition to section 4005-D, which permits certain blood or marital relatives of the child (as well
as foster parents) to request status as an “interested person” or to intervene in the case, there are
several provisions scattered throughout the Child Protection Act that require notice to certain non-
parent relatives of the child of specific events during the proceedings. These events include: initial
petition (§ 4033(5)); removal of the child from home (§ 4036-B; notice extends to siblings as well);
judicial reviews (§ 4038); and petition to terminate parental rights (§ 4053).

Statutes Regarding Preference for Placement with Relatives

In 1999 the Legislature enacted “An Act to Strengthen the Kinship Laws™ adding a new provision
to Subchapter 7 of the Child Protection Act, which specifies certain obligations of the Department
regarding children in its custody. The new provision is located in section 4062, which addresses
payments by the Department to those providing care for children in state custody, and states:

4, Kinship preference. In the residential placement of a child, the department shall
consider giving preference to an adult relative over a nonrelated caregiver when determining
placement for a child, as long as the related caregiver meets all relevant state child
protection standards.

P.L. 1999, c. 382, § 1, enacting 22 M.R.S.A. § 4062(4). This language mirrors the federal law at 42
U.S.C. § 671(19), discussed above. The reference to “relevant” standards makes clear that the
preference operates within existing requirements that a relative caregiver meets foster care licensing
standards to receive financial assistance. The Law Court has had only limited occasions to consider
the implications of this provision, See, e.g., In re David H., 2009 ME 131 { 20, § 43 (holding that
failure to raise kinship placement issue during termination of parental rights proceeding constituted
waiver of the issue).

In 2005, the 122" Maine Legislature enacted additional changes to the Child Protection Act to
reflect Maine’s policy favoring kinship placement. Most significantly, it amended 22 MR.S.A. §
4003, which sets forth the “Purposes” of Child Protection Act, to add “Kinship placement. Place
children who are taken from the custody of their parents with an adult relative when possible,” 2005
P.L.ch. 374, § 1, as an “intent of the Legislature™ for the Act. As noted above, the Legislature
enacted § 4002(9-B) in 2007 to define “Relative.”

The Law Court has had a few occasions to consider the implications of § 4003(3-A). InInre N.W.,
2013 ME 64, a child’s great aunt, who had been a placement for the child, appealed the District
Court’s denial of her motion to intervene. One of her arguments on appeal was that the court was
wrong to find that her intervention would have been inconsistent with the purposes language in §
4003 and that her intervention would have served the purpose in (3-A). The Law Court rejected this
argument because, as the child’s great aunt, she did not meet the definition of “relative™ in §
4002(9-B), Id. § 15. See also In re Kenneth S., 2017 ME 45 { 5 n.3 (affirming district court’s
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rejection of mother’s request to place child with her former foster mother and noting that the
“statutory preference for a child to be placed with family members” did not extend to persons who
do not meet the definition of “relative” in § 4002(9-B)).

In In re LR., 2015 ME 93, the child’s mother appealed from the District Court’s order terminating
her parental rights. Among her arguments on appeal, she challenged “the court's alleged failure to
consider a kinship placement for the child,” citing § 4003(3-A). The Law Court noted:

The placement she suggested—her own mother—was carefully considered by the
Department, the guardian ad litemn, and the court early in these proceedings, and was found
to be completely inappropriate. This argument is not persuasive and we do not discuss it
further,

Id 10 n2.
Statutes Addressing the Role of Relative Caregivers in Permanency Planning

The Legislature also enacted in 2005 several provisions—many of which implemented and
expanded on ASFA requirements—concerning permanency plans. Some of the language added that
year expressly addresses the role of relatives. Section 4038-B(4) specifies that “whether and when,
if applicable” the child will be placed “with a fit and willing relative” is a determination that must
be included in the contents of a permanency plan. The Legislature also enacted 22 M.R.S.A. §
4038-C which created the permanency guardianship as another option for a permanency plan. 2005
Ch. 372, enacting 22 M.R.S.A. § 4038-B(4)(A)(3). The bill originated from recommendations of the
Subsidized Guardianship Workgroup based on its work with the Cornerstone Consulting Group, an
organization that helped several states establish these kinds of guardianships. Among the goals
identified for adding this potential permanency option, as explained by the Department’s testimony
in support of the legislation: “This alternative is expected to promote and increase the use of
relatives as a guardianship resource who are committed to keeping siblings and family groups
together. This has the potential to increase the number of children who remain in their communities
through placement with relatives or other individuals who have existing relationships with the
child.”

The permanency guardianship statute also allows the child’s parent, grandparent, or sibling to
petition the court for contact with the child during the period of the permanency guardianship. 22
M.R.S. § 4038-E(3).

Statutes Addressing Sibling Placement

As compared with the numerous provisions addressing the role of adult relatives, Maine’s Child
Protection Act says little regarding a child’s minor siblings. The only statute that expressly
addresses siblings in child protection matters (other than notice provisions) is the 2006 Sibling
Visitation Act, P.L. 2005 ch. 526, which enacted 22 M.R.S. § 4068, The statute does not address
placement, only visitation for siblings in state custody or separated by adoption. It provides:
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If the court determines that it is reasonable, practicable and in the best interests of the
children involved, the court shall order the custodian of the child who is the subject of the
child protection proceeding and any party who is the custodian of a sibling of the child to
make the children available for visitation with each other.

22 ML.R.S. § 4068(1). The term *sibling” is not defined in that provision or elsewhere in the child
protection statute. However, in 2015 the Legislature amended § 4036-B(3-A), which requires the
Department to notify certain relatives when a child has been removed from care, including “all
parents of a sibling of a child who have legal custody of the sibling.” P.L. 2015 ch. 381, § 4. The
statute implements requirements of the Preventing Sex Trafficking and Strengthening Families Act
of 2014 noted above, including the definition of “sibling”: “*sibling’ includes an individual who
would have been considered a sibling of the child but for a termination or other disruption of
parental rights, such as the death of a parent.” See 42 U.S.C. § 675(12).

Maine Laws as Compared with Those of Other States Regarding Relative and Sibling Placement

As part of our research, we also reviewed relative and sibling placement laws in other states. There
is a significant variety of approaches among states, Federal child welfare law permits individual
states to define who is a child’s “relative” in child welfare maiters. As noted above, Maine defines
relative as “the biological or adoptive parent of the child’s biological or adoptive parent, or the
biological adoptive sister, brother, aunt, uncle, or cousin of the child.” 22 M.R.S.A. § 4002(9-B).
Compared to the vast majority of other states, this is a fairly restrictive definition. A number of
states do not define “relative” in the statute, while others have enacted definitions ranging from
relatives through blood, marriage, and adoption from the first to fifth degrees. Some states define
“relative” by outlining every individual that qualifies. Others simply specify to the degree. More
recently, a few states have also taken legislative measures to define “kin” or “fictive kin” to include
individuals who are typically not related to the child by blood but are individuals with whom the
child has resided or had substantial contact and with whom the child shares a healthy bond. For an
Indian child, relative includes members of the extended family as defined by the law or custom of
the Indian child’s Tribe or, in the absence of law or custom, as provided in the Indian Child Welfare
Act of 1978.

Most states, including Maine, give preference or priority to relative placements by statute, and the
remaining do so through agency regulation. The language of these laws varies considerably. As
noted earlier, the Maine Legislature essentially codified the federal statutory language which states
that “the State shall consider giving preference” to a relative placement. Maine appears to be the
only state to do so. Common phrasings among the states require that “preferential consideration
shall be given” or that children “shall be placed” with relatives unless doing so is contrary to the
best interest of the child, Alternatively, some states indicate that children “may be placed” or that
the child welfare agency “shall attempt to place” with relatives or kin. In addition to giving relative
placements a preferential consideration, some state laws outline a specific list of most to least
preferred placements,

LD 1187 proposes language to amend 22 M.R.S.A. § 3-A “Purposes” language regarding *“Kinship
placement” and in § 4005-E(2) regarding relatives’ ability to request placement to create a
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“rebuftable presumption” that “placement with a relative is in the best interests of the child.” No
other state has enacted such a presumption regarding relative placement in its child welfarc law,
and, as discussed below, I did not find much support for this approach from my discussions with
stakeholders.

Several states have enacted language creating preferences regarding keeping siblings together,
whereas Maine’s law has no such provision. For example, some state statutes have language that
requires state child welfare officials to make “reasonable efforts™ to keep siblings together (Arizona
Rev. Stat. § 8-513(D)) or that such placements should be made whenever “practical and
appropriate,” (California Welf. & Inst. Code §§ 306.5; 358.1). Some of these provisions specify that
siblings should be placed together unless such placement would be “contrary to the safety or well-
being of any of the siblings” (Nebraska Ann. Stat, § 43-1311.02) or similar language regarding the
children’s interests. A few states have enacted stronger requirements. For example, Colorado’s law
provides:

[I]f the county department locates an appropriate, capable, willing, and available joint
placement for all of the children in the sibling group, the court shall presume that placement
of the entire sibling group in the joint placement is in the best interests of the children. Such
presumption may be rebutted by a preponderance of the evidence that placement of the
entire sibling group in the joint placement is not in the best interests of a child or of the
children.

Colorado Rev. Stat. §19-3-605(2) (see also Washington Rev. Code § 13.34.130). Some state laws
require that, if siblings cannot be placed together, arrangements are made for visitation and other
continuing contact (e.g. Missouri Ann. Stat. § 210.565).

OCFS Policies

Maine’s OCFS has adopted several policies that make clear that the Department’s objective is to
engage relatives early and extensively. The primary policy is “V. D-7. Relative Placement and
Kinship Care Including Fictive Kin,” the current language of which has been in effect since
February 28, 2007. The policy defines “Kinship Care” as “any relationship that involves the full
time care of a child or children by the following people: an individual who is related to the child by
blood, marriage or adoption through close family relationships that are acknowledged by the
parents, tribe, or child.” It designates as “formal kinship care” “living arrangements [} made through
the child welfare system and the court process.” It also defines “Fictive Kin,” and notes that they
“may also be referred to as ‘alternate caregiver™ in the policy.

In its description of the OCFS philosophy, the policy states: “The Department firmly believes that
whenever possible children need to be placed with relatives or with someone with whom they have
a significant bond or connection.” It notes that “Determining who constitutes family is a critical
component of our work” and that it is a “fluid process™ that begins from the first interactions with
the family. It observes that strong family connections can be an important part of preventing
removal as well as post-removal placement.



The policy describes the benefits of kinship placement as well as the “special considerations” to
take into account when assessing a potential placement. Specifically, placement with relatives may
not be appropriate in families with significant problems “related to child abuse, substance abuse,
and domestic violence” or where there are “impaired relationships between the potential caregivers
and their own children.” For all of these reasons: “The Department will depend on an up-to-date
assessment to determine the relatives’ or other fictive kin’s ability to provide for the safety and
well-being of the child.”

The policy next describes its purpose as: “to clarify the importance of relative placements, as well
as to emphasize the importance of the preservation of family relationship and familial bonds.” It
goes on to state: “our preferred practice is to minimize the impact of separation of family and the
familiar environment. This includes community, church and schools, as well as family.” It provides
further description of the potential benefits to a child from relative placement.

Although, as noted above, the Maine Legislature has not enacted any provisions specifically
addressing sibling placement, OCFS has had a sibling placement policy in place since 2002. Policy
“V. E-1. Sibling Placement and Visitation” notes at the outset the importance of recognizing and
respecting sibling relationships, which are unique. Its purpose is stated as: “Placement of siblings
together should be made a priority in case planning and implementation of the case plan. Valid
reasons must be identified and documented for not placing siblings together. Placement of siblings
together can serve many purposes.” It then lists several “primary purposes” for such placement
including “Preservation of the sibling relationship and bond,” minimizing or mitigating “the impact
of separation from family and familiar environment,” and minimizing trauma, among others.

The policy notes that sibling placement is not always possible and outlines some reasons why it
would be inappropriate, such as abuse between the siblings, special needs of one sibling, or the
limited resources of a placement. The policy lists guidelines for sibling placement decisions,
including considering the children’s views and keeping siblings in close geographic proximity even
if they cannot be in the same placement. Where siblings cannot be placed together, the policy
requires OCFS to facilitate contact between siblings through visitation, phone contact, letter writing
and e-mail. In addition to this policy, OCFS has adopted other measures to maintain sibling
connections, such as supporting the work of Maine’s Youth Leadership Advisory Team, including
the development of the Sibling Bill of Rights.

Finally, with respect to adoption placements, the policy states that siblings should be placed
together “unless there is there clear evidence that separation is necessary.” And if there is
separation, OCFS “will encourage pre-placement and adoptive homes to have sibling visits.”

The Effectiveness of the Child Protection Act in Facilitating Relative and Sibling Placement

Our review of the applicable statutes and policies—in terms of both their language and
implementation—revealed few significant gaps in or problems with the Child Protection Act’s
provisions regarding relative placement. As described above, Maine law reflects a strong policy
goal of ensuring that children involved in child protection matters can, to the extent consistent with
their safety and well-being, maintain strong connections with their siblings, grandparents, and other
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relatives, There is a consensus among judges, GALs, caseworkers, and advocates that, when a child
cannot live in their parents’ home, they should, whenever possible, live with another close relative. 2
All agree that the laws, policies, and actions of state government should also support those relative
caregivers fo the greatest extent possible so that they can continue to have these children in their
case, as long as may be necessary.

Stakeholders reported that Maine’s child welfare laws themselves are well-written, reflect
appropriate policy choices, and provide a good balance of direction and discretion for the District
Court. In addition, they confirmed that current OCFS policy appropriately reflects laudable goals
and that, in recent years, there has been a significant improvement in the degree to which those
policies are used in practice. Specifically, the Department has done a far better job of identifying
and engaging relatives early in the child protection process, placing children with relatives
whenever possible, assisting relative caregivers throughout the licensing, reunification, and
permancncy planning process, and using best efforts to ensure that siblings can live together or at
-least maintain regular contact. Some of the stakeholders we consulted reported that, based on their
experiences with specific cases, not all OCFS front-line representatives consistently follow this
approach to kinship and sibling placement. However, where there have been problems, they do not
stem from a deficiency of any law or policy; rather, they reflect an over-burdened and under-
resourced child welfare system. Many stakeholders observed that the opioid epidemic has severely
exacerbated existing problems in recent years.

Although Maine’s Child Protection Act already receives high marks for addressing relative
involvement and placement, I have identified some statutory changes that could be helpful in
furthering the policy goals and practices regarding relative and sibling placement in child protection
matters. The Child Protection Act must enable OCFS to identify and to engage relatives as early as
possible, as described in its policies. In some cases, relatives who are not prepared to serve as a
placement during initial removal could do so later if equipped and supported. It is most important to
determine as soon as possible what kind of role they hope to play during reunification and, if
necessary, permanency. Long-term placement with non-relative foster parents can complicate
relative and sibling placement later, due to children’s need for stability. It is important that foster
parents understand that their role is temporary, especially if there are relatives who are actively
working towards becoming the caregivers. Some relatives who serve as or seek to become
placements and who are initially identified as potential placements, cannot be approved for a foster
care license. In some instances, the relatives may be able to proceed and become an unsubsidized
placement. On other occasions, the reasons that ruled out licensure are also the reasons they are not
deemed suitable for temporary or permanent placement of the child.

The current statutory provisions regarding notification to and participation of relatives seems to be
working appropriately and effectively overall. However, the statute currently lacks a clear pathway
for participation at the various levels permitted by the law. Accordingly, I offer a suggestion below
regarding how the statute can lay out such a pathway.

2 Indeed, this approach is reflected in recent data. One national study (Generations United, The State of Grandfamilies in
America (2016)) found that 31% of children in foster care in Maine were placed with relatives, as compared with a 29%
national average,
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The statute provides a role for the District Court in reviewing OCFS placement decisions, and it is a
role that courts take scriously. It is not advisable to include too many restrictions and requircments
for the court’s decision-making. Each situation must be evaluated individually, with particular
attention to the needs of each child and the capacity of the parents and other proposed caregivers.
The situation can be dynamic and must be adaptable, with regular oversight by the courl.

For these reasons, it is critical to ensure that courts continue to have the ability to make child-
specific decisions. Maine District Court judges have a clear understanding of the policy goals of
relative and sibling placement and the need to balance these with the paramount goal of ensuring
children’s health and safety while minimizing uncertainty and instability for children. See § 4003.
When there are disputes regarding placements, either between a relative and a foster home or
among relatives, determining the child’s best interests does not usually require judges to make a
close call. If a relative was not selected for placement, it is usually well documented in the case
history and court record, even if the relative does not accept the reasons.

Several stakeholders noted that the Child Protection Act does not have a set of “best interest”
standards, unlike the parental rights and responsibilities statute (19-A M.R.S. § 1653(3)) and the
minor guardianship statute (18-A M.R.S.A. § 5-101(1-A)). There are standards in the Child
Protection Act addressing jeopardy and termination of parental rights, but there is far less guidance
in the statute for courts or OCFS when placement or permanency decisions must be made between
relatives. District Court judges’ practice is to follow the best interest standard in 19-A M.R.S. §
1653(3)), to the extent the factors apply to a specific case. While the factors listed there are not a
perfect fit because they are intended for use in cases where a court must determine the rights and
responsibilities of competing parents, the questions are similar in child protection matters when
there is a dispute about what should be the child’s placement.

The District Court judges we consulted (who sit all over the state and have varying levels of
experience in child protection matters) universally thought that a “rebuttable presumption” in the
statute would be at best unnecessary and at worst a source of confusion. They expressed that the
effect of existing kinship preference language is to make it a given that the child should be placed
with relatives, unless the child’s best interest compels a different outcome. Their observation is that
OCFS supervisors and social workers operate consistent with such a policy as well, and therefore if
a child has not been placed with a relative by the time the court is reviewing the matter, there is
invariably a reason why that is the case.

In terms of sibling placement, the impression by nearly all stakeholders is that OCFS does its best o
keep siblings together, consistent with the OCFS policy described above. However, the inclusion of
a relative placement preference without reference to siblings fails to capture current practice and the
broader policy goals of the Child Protection Act.

Proposals for Statutorvy Reform

Broaden Definition of “Relative”

OCFS policy and practice is to engage caregivers with an cxisting relationship with the child, drawn
from a pool of people that may include family members who do not fit the statutory definition of
“relative.” In addition, the Maine Parentage Act reflects the fact that one may become a parent
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through a route that is not necessarily “biological or adoptive.” For these reasons, the Legislature
should consider amending the somewhat restrictive definition of relative under section 4002(9-B) to
include all family members to the third degree, expanding the pool to great aunts and uncles, great
grandparents, adjudicated parents, and persons who adopt a child’s siblings. For example, the
definition of “relative” could be revised as follows:

§4002, Definitions
As used in this chapter, unless the context indicates otherwise, the following terms have the

following meanings...
9-B. Relative. "Relative” means the b}e%ﬁg’}eal—ef—&eleptwe parent of the child’s bielog&ea{
er-adoptive parent, erthe j r-of the

ehild;-or any other family member of the ch11d to the l:h1rd| deggee through blood, adoptlon,
or parentage established under Title 19-A, chapter 61, any adoptive relative of equal

propinquity to the foregoing, or a spouse of any such persons. For an Indian child, relative
also includes members of the extended family as defined by the law or custom of the Indian
child’s Tribe or, in the absence of law or custom, as provided in the Indian Child Welfare
Act of 1978.

The Legislature should also amend the definition of “grandparent” in section 4005-D to be
consistent with the Maine Parentage Act and 22 M.R.S.A. § 4002(7) (defining “parent™):

§4005-D. Access to and participating in proceedings
1. Definitions. For the purposes of this section, unless the context otherwise indicates, the
following terms have the following meanings. ...

B. "Grandparent" means the bielogical-er-adoptive parent of a child's bielegical-oradoptive

parent. "Grandparent” includes the parent of a child's parent whose parental rights have been
terminated, but only until the child is placed for adoption.

Sibling Placement Preference

Although OCFS has adopted a policy that articulates a strong preference for sibling placement,
Maine’s Child Protection Act is silent on such placements (as compared with the preference for
relative placement). Accordingly, it may be appropriate to include language that reflects Maine’s
strong preference for such placements.

A simple solution would be to amend 22 M.R.S. § 4003(3), to clarify that sibling placement is
among the “Purposes” of Child Protection Act. Thus, that section could read:

“Kinship_and sibling placement. Place children who are taken from the custody of their
parents with an adult relative_and with their siblings when possible,”

3 The Legislature has already revised the definition of "parent” in the Child Protection Act to reflect the Maine
Parentage Act. 22 M.R.S. § 4002(7).
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And 22 M.R.S.A. § 4062(4) could be amended as follows (using language similar to Minnesota’s
law):

Kinship_and sibling preference. In the residential placement of a child, the department
shall eensidergiving give preference to an adult relative over a nonrelated caregiver when
determining placement for a child, as long as the related caregiver meets all relevant state

child protection standards, The department shall use reasonable efforts to place siblings in
the department’s custody together at the earliest possible time, unless such placement would

be contrary to the safety or well-being of any of the siblings or if there is no placement that

is appropriate for all siblings.

Statutory Standard for Assessing Children’s Best Interests

Although Maine’s Child Protection Act does not set forth a specific definition or set of factors to be
used to determine a child’s best interest, those involved in these proceedings understand that a
child’s needs in terms of their emotional and physical health, safety, stability, and well-being must
be the foremost consideration for determining placement and permanency. Accordingly, I
recomimend that 22 M.R.S.A. § 4002, which sets forth the definitions applicable to the Child
Protection Act, be amended to include the following:

1-B. Best interest, “Best interest” means the best interest of the child as determined
under 19-A, section 1653, subsection 3.

Alternatively, the Legislature could adopt a variation on the definition used in the guardian ad litem
statute in 4 M.R.S. § 1551(1)):

1-B. Best interest, “Best interest” means an outcome that serves or otherwise furthers the
health, safety, well-being, education and growth of the child. In applying the standard of
best interests of the child, the relevant factors set forth in Title 19-A, section 1633
subsection 3 must be considered.

Engagement and Participation by Relatives in Placement Determinations

As noted above, while most stakeholders had few or no suggestions for substantive changes to
Maine’s child protection statutes, I do note that the provisions regarding the role of a child’s relative
are scattered throughout the Child Protection Act and could be clearer in terms of how and when a
relative should become involved in the matter, particularly as a potential resource for placement.
Moreover, stakeholders shared with us that the greatest potential for conflict can arise when one or
more relatives seeks a role late in the process in competition with a different relative or a non-
relative foster parent, This can be disruptive and destabilizing, and it diverts resources away from
both reunification and permanency planning. Accordingly, I suggest that the Legislature enacta
pathway, perhaps located in 22 M.R.S.A. § 4005-E, clarifying the responsibilities of the Department
and relatives seeking placement, along these lines:

Responsibilities of the Department and Relatives Seeking Placement. To effectuate the
kinship preference set forth in section 4062(4):
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A. At the earliest opportunity, the department shall ask each identified and responsive parent to

provide the names and contact information for;

(1) relatives who have provided care for the child on a temporary basis;
(2) relatives who, in the parent’s opinion, would be safe caregivers during reunification; and

(3) relatives who, in the parent’s opinion, would be safe visit supervisors or would support
reunification in other respects.

B. Within 14 days, the department shall conduct a child protection background check on each

individual named by the parent pursuant fo subsection {A). For any individual with a child
welfare substantiation history or the equivalent from another jurisdiction, the depariment need
not pursue the person further as a resource, except if circumstances warrant an override,

approved by a department supervisor.
C. Within 14 days, the department shall conduct a criminal background check on each individual

named by a parent pursuant to subsection (A). For any individual with a criminal record relevant
to their ability to provide safe care for the child, the department need not pursue the person
further as a resource, except if circumstances warrant an override, approved by a department
supervisor,

D. Relatives must engage in the foster home licensing process if they wish to be considered for
permanent placement, including attending training, cooperating with a home study, and promptly
addressing any licensing deficiencies. The department need not pursue any relative as a resource
if the person fails to engage in the licensing process at the earliest opportunity, except if
circumstances warrant an override, approved by a department supervisor.

E. The department is required to consider placing children with only those relatives who have
asserted their interest in serving as caregivers during reunification and have engaged in the
licensing process at the earliest opportunity. Other relatives secking placement may ask the
District Court for placement when the court determines the child’s permanency plan pursuant to
section 4038-B.

F. Prior fo the permanency planning hearing pursuant to section 4038-B, if there is a placement

dispute between relatives or a dispute between a relative and a non-relative foster parent, the

District Court may require those individuals to attend mediation with a_court-designated
mediator., The goal of such mediation would be fo reach an agreement on permanency that
preserves the child’s important relationships with all the individuals. The guardian ad litem shall
attend. The Department’s representative may attend. Any agreement resulting from that
mediation shall be shared with the court and be considered by the presiding judge.

Q. At the permanency planning hearing pursuant to section 4038-B, if there is an unresolved

dispute about placement of the child, the District Coutt shall determine which placement among
competing applicants is in the child’s best interest. The judicial decision on placement resulting

from the permanency planning hearing shall be the preferred placement in future proceedings
concerning the same child, unless at the time of such proceeding the evidence concemning the

child’s emotional and physical health, safety, stability, and well-being compels chanping the
child’s placement.
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The adoption of such provision would require amendments to other provisions in sections 4005-D
and 4005-E to ensure consistency.

Non-Statutory Measures to Support Relative Placement Policy Goals

In addition to the above-proposed amendments to Maine’s Child Protection Act, there are some
additional measures that the state could take that would advance the policy goals of engaging a
child’s relatives early in a child protection case and supporting relative caregivers. I note that the
following suggestions are similar to some already under consideration by the OCFS Kinship
Advisory Board, which has been meeting regularly throughout the fall.

Federal Funding to Launch Kinship Navigator Program

A recurring theme among relative caregivers and those who serve them is the acute need for access
to information and advice about their role in the child protection process and resources that are
available to relative caregivers. In some instances, relatives seek the help of an attorney, but an
opportunity to meet with a trained professional who knows the full range of options, pathways, and
resources may be more valuable. The non-profit organization Adoptive and Foster Families of
Maine has a contract with the Department to provide information, training, and guidance to foster
and kinship care providers. In addition, the Child Welfare Ombudsperson can also be a source of
information, and, if needed, advocacy with the Department. Although the work of these resources is
lauded and respected, there is a perception that there remains an unmet need for individualized
information and counseling for these families.

In 2008, Congress enacted the Fostering Comnections to Success and Increasing Adoptions Act of
2008, Public Law 110-351 (2008), with the purpose of amending federal child welfare law “to
connect and support relative caregivers, improve outcomes for children in foster care, provide for
tribal foster care and adoption access, improve incentives for adoption, and for other purposes.”
Among other things, the new law authorizes “Family Connection” Grants to states to establish
kinship navigator programs that help link relative caregivers to a broad range of services and
supports for them and the children they raise. §627(a)(1).

Specifically, it allows the U.S. DHHS to provide matching grants (75% for the first two years, and
50% for the third year) to state child welfare agencies:

“... for the purpose of helping children who are in, or at risk of entering, foster care
reconnect with family members through the implementation of—

(1) a kinship navigator program to assist kinship caregivers in learning about,
finding, and using programs and services to meet the needs of the children they are
raising and their own needs, and to promote effective partnerships among public and
private agencies to ensure kinship caregiver families are served,...”

The federal law sets forth several specific requirements for the navigator programs, and it also
permits states to; “establish and support a kinship care ombudsman with authority to intervene and
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help kinship caregivers access services... [and] support any other activitics designed to assist
kinship caregivers in obtaining benefits and services to improve their caregiving.” §§
427(a)(1)(F),(G). Congress extended funding for the Family Connection Grants in 2014, pursuant to
the Preventing Sex Trafficking and Strengthening Families Act, Public Law 113-183 (2014).

OCTS reports that it does not receive funding through this program at present, and the Department
may want to explore this potential funding source to launch a kinship navigator program.

Develop Resource Materials for Relative Caregivers

OCFS can also develop resource materials for relative caregivers that provide information about the
child protection process and their role in it. For example, the Vermont Department for Children and
Families has a helpful website, “Resources for Kinship Caregivers in Vermont”

(http://dcf. vermont.gov/resources/kin), which includes two guides: “Vermont Kinship Caregiver
Guide” and “Guide for Kinship and Foster Families in Vermont.” The “pathway” model described
above would provide a sound framework for providing guidance to relatives.

I appreciated the opportunity to work with your Office and to participate in this review. Please let
me know if I can be of further assistance.

Sincerely,
ST '

N D A
Deirdre M. Smith

Professor of Law and
Director of the Cumberland Legal Aid Clinic
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Attachment D

SUMMARY OF STRATEGIC INITIATIVES

The Office of Child and Family Services completed an extensive review of the internal Child Welfare
System during the late winter and early spring of 2018, This review entailed a detailed look at
specific cases as well as the resulting evaluation of overall Child Welfare practice and policy
decisions. As a result of this internal review, the Office of Child and Family Services has initiated
several strategic initiatives as detailed below.

Initiative 1: Improve Service of Contracted Alternative Response Providers (ARP)

Objective: Ensure all ARP cases in a certain district are appropriately served and increase
monitoring and oversight of ARP service providers and referrals in all districts to ensure high
quality work. This effort included monitoring reassignment practices to ensure that no
“Appropriate” reports are closed by the ARP provider before an assessment of child safety is
completed. :

Status: This objective was initiated in March 2018 and has been completed.

Initiative 2: Ensure Consistent, High-Quality Casework Practice for Child Welfare Services

Quality Improvement Objectives
¢ Objective: Increase quality review of casework practice statewide through implementation
of the Quality Improvement Program. This program increases oversight of casework
practice through continuous, real-time review of Child Welfare caseworker documentation.

Status: This objective was initiated in July 2017 and will continue to be an ongoing focus of
OCFS work.

¢  Objective: Obtain consistent statewide practice through implementation of the Structured
Decision Making tool to strengthen consistent, research and evidence-based decision
making across Child Welfare practice. This tool provides a structured guideline against
which caseworkers can benchmark their decision-making and determine next steps.

Status: This objective was initiated in the spring of 2016 and will continue to be an ongoing
focus of OCFS work.

Intervention Objectives

¢ Objective: Increase high quality statewide practice through continued implementation of the
Family Teaming Practice. Family Teaming Practice increases engagement of caregivers and
their informal supports—which are such non-paid supports as relatives and neighbors. This
“teaming” works to create a plan to meet the safety needs of children involved with Child
Welfare interventions.

Status: This objective was initiated in June 2016 and will continue to be an ongoing focus of
OCFS work.




Objective: Increase child safety-focused interventions by transitioning from the use of
contracted providers (ARP) for assessments of Reports of Abuse. This action increases
safety of children involved with child welfare interventions by having only Child Welfare
caseworkers conduct assessments related to reports of abuse,

Status: This objective was initiated in the summer of 2017 and will continue to he an
ongoing focus of OCFS work.

Objective: Strengthen consistent statewide practice and reduce permanency timeframes by
discontinuing Out of Home Safety Plans. This action mitigates risk related to the practice of
agreeing to place a child outside of their parents' home(s) with another caretaker, without a
court directive and court oversight.

Status: This objective was initiated in February 2018 and will continue to be an ongoing
focus of OCFS work.

Personnel, Management and Training Objectives

Objective: Complete personnel investigation of two recent cases to review and make
recommendations for improvement in Child Welfare practice,

Status: This objective was implemented in December 2017 and expanded in February 2018.
This has been completed.

Objective: Implement the supervision “case review toolkit.” Caseworker supervisors will use
the toolkit to strengthen high quality, consistent casework practice across all districts. This
toolkit also increases oversight and improves caseworker supervision,

Status: This objective was initiated in January 2018 and will continue to be an ongoing focus
of OCFS work.

Objective: Create two additional Child Welfare Regional Director Positions and implement
the Chief Operating Officer model to increase oversight of the work in each of the eight
districts, including intake practice and statewide operations.

Status: This objective was initiated in May 2018 and is still in the process of being
completed.

Objective: Re-class Intake and Assessment Child Welfare Human Services caseworker lines.
This action increases the training requirements and expectations related to these positions,
with a focus on investigation of child abuse and neglect.

Status: This objective was initiated in April 2018 and is still in the process of being
completed.

Objective: Increase training requirements for all Child Welfare caseworkers and
supervisors. This action improves practice within Child Welfare and therefore Creates
increased child safety.

Status: This objective was initiated in April 2018 and is still in the process of being
completed,




Objective: Increase Child Welfare oversight and case review at the District level through
adding clinical supervision by a clinical psychologist, which increases high quality casework
practice. This objective was initiated in April 2018 and has been partially implemented,

Status: This will continue to be an ongoing focus of OCFS work,

Objective: Increase caseworker retention and performance by implementation of trauma
debriefing and a semi-annual psychological evaluation of staff. A similar system is employed
by the Department of Public Safety to ensure the psychological wellbeing of workers.

Status: This objective was initiated in April 2018 and is still in the process of being
completed.

Objective: Review, plan and implement a Field Instruction Unit (an internship and training
program created in partnership with University and College systems) for recruitment of
high quality Child Welfare staff,

Status: This objective was initiated in April 2018 and is still in the process of being
completed.

Statutory, Regulatory, and Policy Objectives

Objective: Increase focus on the “Child's Best Interest” through a full review of relevant
statutes and policies and the implementation of the resulting recommended changes. This
action strengthens the statewide approach to Child Welfare intervention by prioritizing the
best interests of the children.

Status: This objective was initiated in April 2018 and will require statutory changes to
complete.

Objective: Change Mandated Reporting Statute to create a penalty for failure to report. This
action ensures that the professionals required to make mandated reports do so.

Status: This objective was initiated in April 2018 and will take legislative action to complete.

Objective: Review current Child Welfare policies of a 35-day timeframe for assessments and
a 72-hour response timeframe for suggested changes in practice. This action increases child
safety focused practice to increase the information available to Child Welfare caseworkers
as they make decisions regarding child safety.

Status: This objective was initiated in April 2018 and is still in the process of being
completed.

Initiative 3: Strengthen the Intake Process Related to Reports of Abuse

Objective: Increase ability to holistically review Reports of Abuse by updating the Intake
process to make all Reports of Abuse separate reports. This action increases high quality
practice in the review of Reports of Abuse and ensures that the gravity of repeat reports is
easily noticed and assessed within decision making for dispositions of incoming reports of
abuse.




Status: This objective was initiated in March 2018 and will continue to be an ongoing focus
of OCFS work.

® Objective: Increase the ability to recognize risk as demonstrated through multiple Reports of
Abuse by implementation of an automatic Child Welfare Assessment. Circumstances where
three “Inappropriate” reports have been filed within six months—in other words, when
there are three alleged abuse reports that did not meet the threshold for Child Welfare
intervention—a Child Welfare Assessment will automatically be triggered. The Child
Welfare Assessment will be conducted in addition to the review of any Report of Abuse for
appropriateness of Child Welfare Intervention.

The triggering of an automatic Child Welfare Assessment increases high quality practice in
the review of reports of abuse - ensuring that patterns revealed via repeated reports will be
assessed within the decision-making protocols for dispositions of reports of abuse.

Status: This objective was implemented in March 2018 and will continue to be an ongoing
focus of OCFS work.

* Objective: Decrease the wait time for calls related to Reports of Abuse received by the Child
Welfare Intake staff. This action increases high quality practice in the receipt and review of
reports of abuse.

Status: This objective was initiated in March 2018 and will continue to be an ongoing focus
of OCFS work.

Initiative 4: Improve Child Safety Decision-Making Through Improved Access to and
Management of Information Available to Caseworkers

* Objective: Increase efficiency of caseworker access to state and federal background checks.
This action increases the information available to Child Welfare caseworkers as they make
decisions regarding child safety.

Status: This objective was initiated in April 2018 and will continue to be an ongoing focus of
OCFS work.

* Objective: Change statutes to provide authority to Child Welfare staff to access education
records. This action increases the information available to Child Welfare caseworkers as
they make decisions regarding child safety.

Status: This objective was initiated in April 2018 and will take statutory changes to
complete.

* Objective: Implement a tracking system for cases identified within the Child Death Serious
Injury Policy to inform trends and develop a trend report. This report will guide review of
cases and make recommendations for improvement in Child Welfare practice.

Status: This objective was implemented in March 2018 and is still in the process of being
completed.




Objective: Change Expungement Practice to increase robustness of Child Welfare records.
This action increases the information available to Child Welfare caseworkers as they make
decisions regarding child safety.

Status: This objective was initiated in March 2018 and is in the process of being completed.

Initiative 5: Increase Efficiency and Effectiveness of Casework Practice

Objective: Increase efficiency and effectiveness of the Electronic Data System by
implementing a Comprehensive Child Welfare Information System {CCWIS). This action
increases the efficiency of documentation and increases thorough oversight and
supervision, as well as improves the quality reports and data.

Status: This objective was initiated in fall 2017 and will continue to be an ongoing focus of
OCFS work.

Objective: Implement efficiencies for casework practice by instituting Court Workers for
Child Welfare caseworkers. These individuals will be DHHS staff assigned to assistin the
preparation of child welfare court cases to increase the efficiency of Child Welfare casework
related to court activities.

Status: This objective was initiated in March 2018 and will continue to be an ongoing focus
of OCFS work.

Initiative 6: Strengthen Overall System of Child Welfare Practice
Implementation of New Practices Objectives

Objective: Create and implement a SWOT Team for review of OCFS Child Welfare Practices
and Procedures to identify System Strengths and Areas of Need. The SWOT Team will be
charged with making recommendations for additional improvements in Child Welfare
practice.

Status: This initiative was implemented in March 2018 and is still in the process of being
compieted.

Objective: Implement the Community Intervention Program (CIP) to increase services
available for families at-risk of child abuse by providing these families assistance in
identifying risks and successfully obtaining informal and formal supports aimed at reducing
those factors.

Status: This objective was initiated in summer 2017 and will continue to be an ongoing
focus of OCFS work.

Objective: Complete review of Children's Behavioral Health System to improve Child
Welfare practice and the availability of Children's Behavioral Health services to meet the
needs of children involved with Child Welfare interventions.

Status: This objective was initiated in March 2018 and will continue to be an ongoing focus
of OCFS work.
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Implementation of Practices for Populations with Specific Risk Factors

e  Objective: Implement Plan of Safe Care procedures and policy to ensure that the needs of
children who are exposed to substances are addressed appropriately.

Status: This objective was initiated in April 2018 and will continue to be an ongoing focus of
OCFS work.

®  Objective: Complete review of Child Welfare practice and implement practice changes for
cases involving self-injury and medical neglect.

Status: This objective was initiated in May 2018 and will continue to be an engoing focus of
OCFS work.

¢ Objective: Complete review of Child Welfare practice and implement practice changes for
cases involving unexplained injury to children under the age of five. Review of cases by a
Child Abuse Physician Expert improves Child Welfare practice.

Status: This objective was initiated in May 2018 and will continue to be an ongoing focus of
OCFS work.

© Objective: Complete review of Child Welfare practice and implement practice changes for
cases involving children with disabilities.

Status: This objective was initiated in May 2018 and will continue to be an ongoing focus of
OCFS work.

* Objective: Complete review of Child Welfare practice and implement practice changes for
cases involving parents with disabilities.

Status: This objective was initiated in May 2018 and will continue to be an ongoing focus of
OCFS work.

Conclusion

The Department has undertaken a significant review of the internal child welfare process. Although
many of the reforms mentioned herein are in response to recent incidents, several were previously
initiated and have been in the process of development and implementation. The Department has
been in contact with corresponding agencies in other states to identify best practices for
implementation in Maine.

This list of reforms is not exhaustive of all reforms that may be undertaken. Further reforms may
be recommended or implemented upon the completion of additional, upcoming reviews. However,
the Department can assure the public that these reforms have resulted in a more responsive and
protective system. The public should have confidence that the Child Protective Service system can
and will take action where appropriate to protect a child in a potentially abusive situation.
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