Testimony before the Joint Standing Committee on Veterans and Legal Affairs
LD 2136 An Act To Prohibit Contributions, Expenditures and Participation by Foreign
Nationals To Influence Referenda

March 11, 2020

Senator Luchini, Representative Schneck, and members of the Joint Standing Committee on
Veterans and Legal Affairs:

Good morning Senator Luchini and Representative Schneck. My name is Robert
Howe. I’'m a resident of Brunswick. | am speaking today on behalf of Maine Citizens for
Clean Elections in qualified support of LD 2136.

Our testimony on this and many of the bills that come before this committee is guided by the
fundamental principle that elections should be decided by people — voters — without undue
influence from deep pocket special interests.

This principle applies to candidate campaigns as well as issue campaigns. Whether issue or
candidate campaigns -- we continue to believe that large amounts of money distort the public
dialogue and is harmful to our democracy.

We believe this bill is constitutional. The leading federal case on the general issue of foreign
contributions is Bluman v. Fed. Election Comm'n, 800 F. Supp. 2d 281, 288 (D.D.C. 2011)
(three-judge court) (Kavanaugh, J). In that case, soon-to-be-Justice Kavanaugh upheld the
federal ban on foreign contributions in candidate races:

It is fundamental to the definition of our national political community that foreign
citizens do not have a constitutional right to participate in, and thus may be excluded
from, activities of democratic self-government. It follows, therefore, that the United
States has a compelling interest for purposes of First Amendment analysis in limiting the
participation of foreign citizens in activities of American democratic self-government,
and in thereby preventing foreign influence over the U.S. political process.

Id. at 288.
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Although the constitutional factors in the context of issue campaigns are somewhat different
from those in candidate campaigns, most legal scholars believe the principle in Bluman can be
extended to apply to foreign contributions intended to influence the lawmaking process carried
out through ballot measures.

I’'m also attaching expert testimony from Ellen Weintraub, the Chair of the Federal Election
Commission, and Laurence Tribe, professor of law at Harvard Law School, given in connection
with a recent Seattle ban on “foreign-influenced corporation” contributions. These experts
explain both the legal and policy rationale for treating foreign contributions and expenditures
differently than those originating entirely within our country.

One of the issues in this bill is the ownership threshold. Although 50% ownership may seem
reasonable, it fails to sweep in a very large number of corporations which are plainly subject to
foreign influence. Experts suggest that the threshold should be as low as one percent, which
would bring the bill into line with legislation recently passed in Seattle, and similar legislation
pending in New York State, Maryland, and Massachusetts. (Although those bills relate to
candidate elections, the threshold arguments are germaine here.) Professor Tribe gave the
opinion that any amount of foreign ownership would justify bringing a corporation under such a
prohibition.

In November 2019 the Center for American Progress published its report, “Ending
Foreign-Influenced Corporate Spending in U.S. Elections.” The report noted that a full 35% of
the stock of U.S. corporations is foreign-owned, and lays out the case why a lower threshold of
foreign ownership is necessary and appropriate in this arena. In short, in the world of
shareholder influence, even a single shareholder with less than 1% ownership is a very
significant player and can expect that the CEO will always take his or her call.

It is reasonable to assume that nearly all of the money affected by LD 2136 would be
contributions from corporations. Despite the shibboleth that “corporations are people,” we do
not agree that corporate rights in our democracy should be equated with those of voters. We
certainly don’t allow corporations to vote or hold office.

We believe that Maine should address corporate contributions of all kinds — whether foreign or
domestic. In the next legislature, we will be supporting a strong corporate contribution ban
similar to the ban already in place for federal candidate elections, and in many other states. In
this regard, we would note that the Supreme Court has never questioned the constitutionality
of corporate contribution bans in candidate races.
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Carl M. Loeb University Professor

Seattle City Council
Seattle, Washington 98124

RE: Proposed ordinance to limit political spending by foreign-influenced
corporations

January 3, 2020
Dear Councilmembers,

I write to you to express my opinions on an ordinance that has been proposed for
consideration by the Seattle City Council. First, that U.S. Supreme Court
constitutional precedent permits limits on political spending by foreign-influenced
corporations in the form of campaign contributions, “independent expenditures,” or
contributions to super PACs, as provided in the proposed ordinance. Second, that I
consider this bill to be a valuable tool for protecting and preserving the integrity of
elections, including Seattle’s, from the threat to the American ideal of self-government
posed by foreign-influenced political spending.

Background

I am the Carl M. Loeb University Professor and Professor of Constitutional Law at
Harvard University and Hatrvard Law School, where I have taught since 1968 and
where my specialties include constitutional law and the U.S. Supreme Court.” I have
prevailed in three-fifths of the many appellate cases I have argued (including 35 in the
U.S. Supreme Court).

Constitutionality of regulating political spending by foreign-influenced
corporations

Regulating political spending by corporations with significant foreign ownership is
consistent with the Constitution and Supreme Court precedent. Indeed, concern
about potential foreign influence over our democratic politics is written into the

* Title and university affiliation included for identification purposes only.



Constitution itself." And while the Supreme Court has held that the First Amendment
prohibits limits on independent expenditures 7z general, it has made an important
exception for spending by foreign nationals.

Federal law already prohibits foreign nationals—a category defined by federal law to
include foreign governments, corporations incorporated or with their principal place
of business in foreign countties, and individuals who are not U.S. citizens or lawful
permanent residents—from spending money on federal, state, or local elections.” In
the 2012 decision Bluman v. Federal Election Commission, the Supreme Court upheld this
law against a post-Cizizens United constitutional challenge, confirming the federal
government’s ability to ban independent expenditures by foreign nationals.” As
explained by the lower court opinion in that case, wiitten by then-Circuit Judge Brett
Kavanaugh and affirmed by the Supreme Court, the legal rationale for restricting
political spending by foreign nationals 1s that “foreign citizens do not have a
constitutional right to participate in, and thus may be excluded from, activities of
democratic self-government.”

The Supreme Court’s decision in Citigens United created a loophole through which
foreign investors can circumvent this ban using the corporate form. Yet if foreign
investors do not have a constitutional right to spend money to influence federal, state,
or local elections, then they do not have a constitutional right to use the corporate
form to do indirectly what they could not do ditectly.”

This is not only an issue of corporations that are majority-owned by foreign investors.
As I told the federal House of Representatives Committee on the Judiciary shortly

after the Citizens United decision, the same Supreme Court that decided Citzzens United
would probably have upheld a law limiting political advertising by corporations with a

1 .See U.S. Const. art. I, § 9, cl. 8 (prohibiting federal officials from accepting “any present,
Emolument, Office, or Title, of any kind whatever, from any King, Prince, or foreign
State™).

252 US.C. § 30121 (a).

3 Bluman v. Fed. Election Comm'n, 565 U.S. 1104 (2012) (mem.).

* Bluman v. Fed. Election Comm’n, 800 F. Supp. 2d 281, 288 (D.D.C. 2011) (3-judge court), 4ffd
mem., 565 U.S. 1104 (2012). Despite this quotation’s reference to “foreign citizens,” the
Bluman decision later noted that the federal statute specifically does 7of define lawful
permanent residents as “foreign nationals” subject to the political spending prohibition. See
ud. at 292. Since the bills use the exact same definition of “foreign national” as does the
federal law, lawful permanent residents would not be affected in the slightest.

5 See Ellen Weintraub, “Taking on Citizens United,” Mar. 30, 2016, N.Y. TIMES,
https://nyti.ms/1ghmpKB.



considerably smaller percent of equity held by foreign investors.® Indeed, the
reasoning behind the Bluman decision suggests this limit could apply to corporations
with any equity held by foreign investors.

Unfortunately, neither Congress nor the beleaguered Federal Election Commission
are in any position to lead this fight. As I wrote in the Boston Globe in 2017, the 2016
election and the federal government’s failure to act shows why state and local
governments need to close the foreign corporate political spending loophole.” I
believe Seattle’s interest in self-government provides a comparable and
constitutionally sufficient ground to support regulating campaign contributions,
independent expenditures, and contributions to supetr PACs, by what the bill terms
“foreign-influenced corporations.” As such, I believe it to be constitutional under the
Court’s Cirigens United and Bluman decisions and a reasonable complement to existing
federal law.

Conclusion

I applaud Seattle for its leadership on issues so ctitical to the health of our democracy,
and I thank you for considering this admirable effort to guatd our political systems
from the dangers posed by foreign-influenced cotporate spending. I am confident that
the U.S. Supreme Court would uphold a ban on foreign-influenced corporations’
political spending as provided in the proposed ordinance.

If I can be of further assistance, please do not hesitate to contact me.
Sincerely,

/M»m . Toke

Laurence H. Tribe

Carl M. Loeb University Professor and Professor of Constitutional Law
Harvard Law School ‘

¢ Laurence H. Tribe, “Citizens United v. Fedetal Election Commission: How Congtess
Should Respond,” Testimony to U.S. House of Reptesentatives, Comm. on the Judiciaty,
Subcomm. on the Constitution, Civil Rights & Civil Liberties 7 (Feb. 3, 2010), available at
http://bitly/2uel4KT.

7 See Laurence H. Tribe & Ron Fein, “How Massachusetts can fight foreign influence in our
elections,” BOSTON GLOBE, Sept. 26, 2017, http://bit.ly/2fOULSH.
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